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DEPARTMENT OF EMPLOYMENT AND LABOUR

NO. R. 3726 28 July 2023
LABOUR RELATIONS ACT, 19885

BARGAINING COUNCIL FOR THE CIVIL ENGINEERING INDUSTRY (BCCEI):
EXTENSION OF DISPUTE RESOLUTION COLLECTIVE AGREEMENT TO NON-
PARTIES

|, THEMBELANI WALTERMADE NXESI, Minister of Employment and Labour
hereby in terms of section 32(2) of the Labour Relations Act, 1998, declare that the
Collective Agreement which appears in the Schedule hereto, which was concluded in
the Bargeining Council for the Civil Engineering Industry (BCCEI} and is binding
in terms of section 31 of the Labour Relations Act, 1985, on the parties which
concluded the Collective Agreement, shall be binding on the other employers and
employees in that Industry, with effect from the second Monday after the date of
publication of this notice and for the period ending 31 August 2028,

.
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C MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR

DATE: N2, \M \M@Q
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UMNYANGO WEZEMISEBENZI NEZABASEBENZI

UMTHETHO WOBUDLELWANO KWEZABASEBENZ! KA - 1995

UMKHANDLU WOKUXOXISANA PHAKATHI KWABAQASHI NABASEBENZI
EMBONINI YONJINIYELA BEZOKWAKHIWA KWEMIGWAQO NAMABHULOHO:
UKWELULWA KWESIVUMELWANO SOKUXAZULULWA KWEZIMPIKISWANO,
SELULELWA KILABO ABANGEYONA INGXENYE YESIVUMELWANO

Mina, THEMBELAN!I WALTERMADE NXESI, onguNggonggoshe Wezemisebenzi
Nezabasebenzi, ngokwesigaba 32(2) soMthetho Wobudlelwano Kwezabasebenzi, ka-
1995, ngazisa ukuthi isivumelwano sabagashi nabasebenzi esitholakala kwiSheduli
yesiNgisi exhunywe lapha, esenziwa uMkhandlu Wokuxoxisana phakathi
Kwabaqashi Nabasebenzli Embonini Yonjiniyela Bezokwakhiwa Kwemigwaqgo
Namabhuloho, futhi ngokwesigaba 31 soMthetho Wobudlelwano Kwezabasebenzi, ka
- 1995 esibopha labo abasenzayo, sizobopha bonke abanye abagashi nabasebenzi
kuleyomboni, kusukela ngomsombuluko wesibili emva kokushicilelwa kwalesisaziso
kuze kube mhiaka 31 kuNcwaba 2028,

UNGQONGQOSHE WEZEMISEBENZI NEZABASEBENZI
USUKU: \a\er\\nooa,
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COUNCIL SCHEDULE

BARGAINING COUNCIL FOR THE CIVIL. ENGINEERING INDUSTRY
DISPUTE RESOLUTION COLLECTIVE AGREEMENT

In accordance with the Labour Ralations Act of 1895, made and entered Into by and between
the -

Employers Organisations
-Consolidated Employers-Organisation (CEO) R
South African Forum of Civil Engineering Contractors {(SAFCEC)

Herelnafter referred to as the “employer” or the “employers organisation” of the one
party and the =

Trade Unlons
Buliding, Construction and Alfled Workers Union (BCAWU)
National Unlon of Minsworkers (NUM)

Hersinafter referred fo us the "employees” or the “trade union” of the other party, being
the partles to the Bargaining Councll for the Civil Enginesring Induatry

PREAMBLE

This agreement was entered Into by and between the membare of the smployer organisations
and the members of the trade unlons under the auspices of the Bargalning Councll for the Clvil
Englnsering Indusiry.

The Minister of Employment and Labour has extended this agreement to all the employsrs and

employees In the Industry that are not signatories to this agreement. This has the effect of
making the agresment applicable to all employers and employses In the industry.

Lv
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CHAPTER 1
% Application of this agresment
1.1 The terms of this agreement shafll apply to and be obsarved-

1.2

1.3

14

2.9

(8) throughout the Republlc of South Africa; and

(b) by all employers and employses in the Civll Engineering Industry who are
membaers of the employers' organisations and the frade unlons that are parly to
this agresment, respectively,

This agresment applies to leamers, only Insofar as i is not inconsistent with the Skille

Davelopment Act, 1888,

This agreament Is binding in terms of Section 31 of the Labour Relations Act, 86 of
1985, on the parties which concluded this agrasment and shall become binding on the
other employsrs and employess In the Industry upon extension by the Honourable
Minister of Empioyment and Labour In terms of Saction 32, from a date delermined by
the Minister.

This Agresment shall coms into operation on such date signed by the parties to this
agreement, or as fixed by the Honorable Minlster of Labour In terms of section 32 of
the Act and shall remain in force untll 31 August 2028 or untl withdrawn or amended.

Scope of the Civil Engineering Indusiry

Industry’ means the Civil Engineering Industry In which employers (other than local
authorities) and employees are assoclated for the purposes of carrying out work of a
civil engineering character normally associated with the clvil engineering sector and
includes such work In connection with any one or more of the following activities:

a. The construction of serodrome runways or aprons; aqusducts, bins or bunkers;
bridges, cable ducts, calssons; raits or other marine structures; canals, cooling,
water or other towers; dams; docks; harbours, quays or wharves; earthworks;
encasements; housing or supports for plant, machinery or squipment; factory or
works chimneys; filtsr beds; land or sea defsnce works, mine headgears;
pipslines; plers; rallways; reservolrs; river works; roads or streets; sewerage
works: sewers; shafis or tunnels; sllos; sports fisids or grounds; swimming baths;
viaduets or water treetment plants; and/or

LV
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b. Excavation and bulk earthworks; bush clearing and de-stumping; topsoll
stripping, drilling and blasting; preparation of banch areas; drilling pre-split holes,
blasting and/or cast blasting; secondary blasting; loading, hauling and dumping
of mineralized and or waste msterial to waste dumps or processaing plant feed
(ROM pad) stockplies; production dozing of top soll, Inter-burden or waste
material; pumping and dewatering of storm and or contaminated water,
construction and malnisnance of; access and haul roads; ramps; waste and
processing plant feed (ROM pad) areas; safety beams; high-walls; benches;
storm water systems; catch drains; bund walls; surge dams; frimming; scaling or
chaln_dragging of batters; heap-leach pads, tailing dems; dust suppression of
loading areas; haul roads and dumplng arsas; rehabllitation of earth work areas
or waste dumps; topsoll spreading; hydro-sesding and watering; and/or

c. Excavation work or the construction of foundations, Iit shafts, pliing, retaining’s,
stairwells, underground parking gareges or other underground structures; and/or

d. The amsphalting, concreting, gravelling, levelling or paving of periing areas,
pavemsnis, roads, strests, aerodrome runways of aprons, premises or sites;

and further Includas-

e. Any work of a simliar nature or work Incidental to or consequent on any of the
aforesald activities; andier

{  The making, repalring, checking or overhauling of tools, vehicles plant,
machinery or equipment In workshops which are conducted by employers
engaged In any of the activities referred to In sub - clauses (a) to (f) Inclusive:

but excluding -

)  WorkIn connection with any one or more of the activities specified in sub-
clause {c) where such work, when underiaken In connection with the
srection of structures having the general character of bulldings and
Irrespective of whether or not such work involves problems of a civil
enginesring character, is caried out by the employers erecling such
structures;

B  Workinconnection with any or more of the activities specified in sub-clause
{c) when undertaken as an incldental operation in connection with the

LV
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sraction of structures having the general character of bulldings or when
undertaken by the employers erecting such structures;

iy  Any work falling within the scops of any other industry; and

iv) The Mining Industry which Is defined as the Industry where smployers
and smployeas are associated for the purpose, directly or indirecily, for
the winning, extracling, processing and refining of a minenal In, orior
under the sarth or water or from any residue stociplie or residus depuosit.

Definltions and expressions

Any expression used in this agresment which Is defined In the Basic Condlitions of
Employment Act, 1887, shall have the same meaning as In that Act, and any reference
o an Act shall Include any amendment to such Act, and unless the contrary intention
appeurs, words Importing the masculine gender shall Include females; further, unless
Inconsistert with the context- '

‘Act’ means the Labour Relations Act 68 of 1985, as amendsd and Includes any
regulation made In terme of that Adct.

‘Agreement enforcement dispuies’ refars fo those disputes emanating from the
Councll's collective agreaments.

‘Associetions’ means any unincorporated body or persone.

‘Collective sgreament’ includes ~
() any collective agreement signed under the ausplces of the Councli; and
{1} the rules of any fund or scheme astablished by the Councll.

‘Commizsion’ or ‘CCMA’ means the Commission for Condiliation, Medlatlon and
Arbliration {CCMA), sstablished in terms of section 112 of the Act.

‘Council® means the Bargaining Coundll for the Civil Enginesring Industry registered
In terms of gection 28 of the Act.

‘Code’ means any code of good practice Issued In terms of the Act or any other
employment law that may be applicable to employers and employess in the civil

IR
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sngineering Industry.

‘Commissioner’ means an accredited Individual sppolnted by the Councll to resolve
disputes.

‘Designated agent’ means any person appointed as & designated agent in terms of
soction 33(1) of the Act.

‘Dispute’ Includes an alleged dispute and meane any shuation whers —

- == ~={fj—any dispute In terms-of the-Labour Relations-Act 86 of 1985 which-must be
referred to the Councll.

()  two or more partles are unable io reach agreament on a malter of mutual interest
between thent and one or more of thoae parties advise the Councll in writing that
they are In disputs; or

(i) the Councll by way of its designated agents or any other person so appointed by
the Councll, daclare a dispute against an employer and/or employes for failure
fo comply with the provisions of one or more of the Councifs collective
agresments. Notificatlon of declaration of digpute shall be contained In a
compllance order lssusd to the employer andior employes in respect of the
{dentifled contraventions; or

*DRE” shall mean the Council's "Dispute Resclution Centre’,

‘Employee’ msans a person who le definad as an employes In the Act,
‘Employer’ means any person, induding a temporary amployment service (TES) as
defined In section 188(1) of the Act, who employs or provides work to another person,
other than & volunteer or an Indspendent contractor, and who remunerates or
undertakes, expressly or tacitly, to remunerate that psreon and who permits that other
person to assist in any manner in the carrving on or conducting of the business,

‘Employmsent law’ means any ampioyment law as defined in section 213 of the Act,

‘Establishment’ s any premises or site whersln or whareon the aclivilies of the
Industry or part thereof, as herain defined, Is carred on.

Lv
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‘General Secretary’ means the General Secretery of the Councll appoinied by the
annusl general maeting of the Council,

‘Labour Cour! means the Labour Court established by section 151 of the Act and
includes any judge of the Labour Court.

“Perly’ means —

{) the Coundll;

(i} any or all of the ampioyem' organisation(s) and/or rade union(s) llsted as
members of this-Councli; . R

{li} any employers’ organisaﬁon(s) andfor trade unlon(s) not listed as a member of
thls Councll; andlor

(iv) any employer and/or employae andfor any of the organisations referred to in (Il)
or (I} hereof acting on their behalf.

‘Rules’ means the rules for concillation, arbltration and other procesdings before the
Councll, as contalned In Annexurs A and includes footnotes appearing In any rule.

‘Public holiday’ means a public holiday refarred 1o in section 1 of the Public Holidays
Act 36 of 1884,

CHAPTER 2 ~ DISPUTE RESOLUTION

24

211

2.1.2

213

Preamble

Tha Councll hes besn accredited, in terms of saction 127(5) of the Act, to conclliate or
conclliate and arbltvate disputes provided for in this agresment.

Notwithstanding this agresment, parties may agres to meet in an atiempt to resolve
any dispute betwesn them. They may glve conslderstion to appolnt, at thelr own cost,
a medlator or arbitrator or referring the dispute to any other process, as agreed
batwsen tham.

Notwithstanding the provisions of this agreement, nothing prevents the partles to &
dispute fo establish, by agreement, thelr own, private dispute procedures.

Lv
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2.2 Disputes fo be concliiated and arbitrated as provided for In the Act (commonly
known a5 dlsputes of right) .

221  Disputes In terms of this clause which arlee In the registerad scops of the Councll must
be referved to the Councll for resolution and the Rules In Annexure A apply.

222 The arblirating Commissioner, in determining a dispute, shall taks Into acoount —

Rt

(a) any code of good practics that has been Issued by NEDLAC In accordance with
the provisions of the LRA and/or any cods of good practice lssued In ferms of
gny other employment law, If applicable; and

{b) the purposs and effect of the Council's collective agreemenis relsvant to the
matter being considered in the arbltration procesdings.

2.3 Mutusl interest dispites (commonly known as disputes of intorset)

231 Matters of mutual inferest thet are sublect to negofietions are rasclved through
conollistion and industrial action, subject io clauss 2.3.2.

2.3.2 Where the dispute concems a refusal to bargain, as defined in section 64(2) of the Adl,
an advisory award must bs lssued at the conclusion of the concllistion process before
notice of industrial actlon is given.

233 In order to refer & disputs concaming any matter In clauses 2.3.1 and 2.3.2 to the
Coungil for congiliation, the relevant provisions of the Rules for the Conduct of Dispute
Resolution Procsedings, containsd In Annsxure A, and the guldelines on picksting
rules in Annexure B to this agreement, apply with the changes required by the context.

234 ‘The conclifating commissionsr may, In addition to the powers given to a conglliator In
the Act, require the partles to eppoint & sub-commitise elected from the Natlonal
Nagotiating Forum, fo mest within a specified number of days for the purposas of
attempting fo resoive the dispute and/or advige the parlles to refer the dispute fo
advisory or binding arbitrafion.

L
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2.3.5
2.4

24.1

242

2.5

2.8.1

252

253

28

27

2.7.1

272

Industry disputes shall be processed and dealt with In accordance with this agreement.
Disputes conceming unfisteral amendments to conditions of employment.

Disputes about an employer unitaterally amending employmsnt conditions will be dealt
with In accordance with section 64(4) of the Act and the relevant provisions for referring
@ dispute to concliiation and otherwise dealing with a diepule in conclilation, as
coniained In the Rules for the Conduct of Dispute Resolution Procesdings In Annexure

A, apply.

W b e

A disputs concaming the unliateral changs to conditions of employment of a eingle
amployee ia not arbitrable In terms of the Act and such slngle employes has recourse
In terms of the commen law or compliance procedures, whichever is more sppropriate.

Interpretation and appllcation disputes

Any dispute conceming the Interpretation or epplication of this agreement will be
resolved by way of concillation and arbitration. ‘

Any dispute concerming the Intsrpretation and application of any other of the Council's
collective agreements will be resoived by way of conclllation and arbliration.

The Rules for the Conduct of Dispute Resolution Proceedings In Annaswre A fo this
agresment apply.

Demarcation disputss

Demarcation disputes must be referred to the CCMA In terms of section 62 of the Act.

General

The Councll shall comply with the accreditation requirements sst by the CCMA,

The Councll shall establish and maintain 2 panel of acoredited conclifators and
arbltrators fo conduct conciliations, arbltrations and all related procasdings in terms of

Lv
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this agreement. The persons appointed to the pansl shall be referred to as
commissioners.

273 The Council may st any stage decide to remove @ commissioner from tha pans! for
whatever reason it considers appropriate, including but not limited fo Incapacity or
serious misconduct or fallure to comply with the Council's requirements as outlinad in
hisiher contract. Before removal, the Council will advise the commissioner of the
reason for the anticipated removal and afford the commigsionsr an opportunity fo make
representations, In writing or orally, of why such a removal should not cocur,

274 The Councll shall maintsin In safe-keeping all arbltration awards and rufings given
under lts jurisdiction, which shalf be avallable to all parties within the industry.

276 Without In any way detracting from the rights and obligations emanating from this
agresmant, It shall be Interpreted and applied In a manner that promotss effective
dispute resolution.

2.7.8 The Councll shall at all imes observe the provisions of the Protection of Personal
Information Act 4 of 2013 (POPI Act), where applicable, and keep personal Information
of parties confidential, except in the execution of its duties and functions and where
such Information has to appear in public documents such as rulings and arbltration
awards, Parties are required to treat sach others private information with care and
confidentiality.

CHAPTER 3 - ENFORCEMENT OF AND COMPLIANCE WITH COLLECTIVE
AGREEMENTS

3.1 The Councll is entitied to monltor, investigate and enforce compllance with s collective
agresmants In terms of this clause or a collective agreement concluded by the parties
o the Council.

3.2 A designated agent of the Councll must Investigete and attempt to resolve a
dispute/complaint that comes to hie/her attertion In the course of performing his/her
duties.

Lv
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3 ba

34

A designated agent of the Councll Is authorised to lssue & complianos ordar where he
or she belleves, after an investigation, that any parson bound by the Councif's
agreements has not complied with any provision of any of the Council's agresments
and the compliance order must require that person to comply with the colleciive
agresmeni(s) within the time frame determined by the designated agent.

The Councll may refor any unresolved dispute concaming compliance with any
provision of & collective agreament to arbitration by compleling the prascribed form and
serving It on all partiss concerned.

3.5 ____ The provisions of the Act and the rules In Annexure A'to this agreement pertalning to

3.8

37

3.8

arbltrations apply, with the necessary changes, to arbiirations conductsd In terms of
this Chapter.

An arbitrator conducting an arbitration In terms of this clause may make any appropriate
award, including —

{a) ordering e person {o pay any amount owing In terms of a collective agresment;

{b) imposing a fine for a fallure to comply with a collective agreement In accordance
with Tables One and Two as get out hersunder as Annexure ~L;

{c} charging & party an arbitration fee of R1 000-00 per day or any part of a day only
in the event that an employer Is found gullly of non-complisnce with an
agresment or in the svant that the employer seifiss the non-compliance Issue(s)
_after having recsived the notles of an erbliration hearing,

{d) ordering a parly to pay the costs of the arbltvetlon;

{8) confirming, varying or selting aside a compliance order lnsued by a designated
agent; ot

{f) anyaward contemplated In section 138(8) of the Act.

Interest on any amount that a-person s obliged to pay in terms of a colieclive
agresmsnt accrues from the date on which the amount was first due and Is payable at
the rate prescribed in terms of the Prescribed Rate of Interest Act 58 of 1875, unless
the arbifration award provides otherwise.

i an employer files an appilcation to review and set aside an arblirstion award that wes

Issued in @ compiiance arbitration, any obligation included In the sward to payafine ls
suspsnded pending the outcoms of the review.

L
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CHAPTER 4 - EXEMPTIONS

All exemption applications and any appeal or dispute thal may arlse ag a result of an exemption
application must be dealt with In accordance with the “Exemptions Collective Agresment”,

v
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ANNEXURE A - RULES FOR THE CONDUCT OF DISPUTE RESOLUTION

RULES FOR THE CONDUCT OF DISPUTE RESOLUTION PROCEEDINGS BEFORE THE
BARGAINING COUNCIL FOR THE CIVIL ENGINEERING INDUSTRY (BCCEl)
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CHAPTER ONE
S8ERVICE AND FILING OF DOCUMENTS

1. Contacting the Council

(1) The addresses, emall addressas, telephone and telefax numbers of the offices of
the Councll are contalned in Appendix A fo these Rulss.

—{2). All documenis.must bé flled with the Councll at the Johannesburg_officé or at any
one of the reglonal offices of the Councll.

2. Offlce hours of the Counell

(1) For the purposes of these Rulss, the offices of the Councll will be open every day
from Mondey to Friday, excluding public holidays, between the hours of 8:00 end
16:00, or as determined by the Councll from time to time.

{2) Documsnts that are handed in at one of the offices of the Coundll must be filed on
the days and during the hours referred fo In sub-rule (1). Documents may be faxed
or s-malled at any time during a day, whether during or outside the office hours of
the Coundll,

3. Caleulation of time periods
(1) For the purpose of calculating ime periods provided for In these Rules —

{a) “day” means a calendar day, and

(b) the first day Is excluded and the last day Is included, subject to sub-nule (2).

(2) The last day of any period must be excluded If It falls on a Sunday, public holiday or
on a day during the period betwesn 16 December and 7 January.!

T This sub-ruls 18 in fine with the Interpreiation Act of 1857, The effect of this ke that Ume periods In the Rules and
In the Act are caloulated In the same manner, save that In the cass of the Rules the shutdown pariod la sdded.

v ¢
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4, Persens who may sign dosuments

(1) Adecument that a party must sign in terms of the Act or thesse Rules must be signed
by him or her personally or by his or her repressniaiive, including a legal
reprasentative,

{2) (8) Whers proceadings ars jointly instituted or oppossd by more than one employse,
gll documents must be signed by all the employess or by their representative(s),
including a legal representativa, or by one of the employses If mandated to signon_..
behalf of all the other employees. If an emploves has been so mandaied, the
mandate must be aftached to every and all referral forme and applications.

{bb} A written list of all smplovess who ars Instituling or opposing the proceadings must
be attached to every and all referral forms and applications. The list must contaln
the full names, identity numbers and tslephone numbers of all the employess and,
where possibls, also thelr physical and e-mail addresses.

{3} The onus Is on all parties to any procesdings before this Councll to advise the
Councll of any changes In thelr personal and/for contact detalls.

5. Service of documents on ofher perties
{1) A parly must serve a document on the other party or parties ~

{a) by handing & copy of the document to -
{1} the party or partles concamad;
{I) a representative authorised In writing fo accept service on behalf of the
party or parties;
(1) a person who Is In charge of the parly's plecs of residencs, business or
place of smployment and who appears o be at leest 18 years of age.

{b) by leaving & copy of the document on the main door or other visible area at the
address chosen by the parly to recelve sewvics;

{c) by faxing a copy of the decument to the party's fax number or o a fax number
chosen by thet parly to recelve service;
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(@)

{d) by e-malling & copy of the document fo the party’s e-mall addrees or to an e-

(s)

mail addreas chosen by thet party. The relevant provisions of the Elsctronic
Communications and Transactions Act 25 of 2002 are applicable to sarvics by
e-mall;

by sending a copy of the document by reglsterad mall to the last known postal
address of the party or to a postal address chossn by the parly ‘o recelve
service;

A document may also be ssrved on -

(a)

{b)

(c}

(d)

()

®

a company or other body corporate by handing a copy of the document to &
responsibie employee of the company or body corporate at Its head office, lis
principal place of business within the Repubile or its office where the disputs
arose;

on an employer by handing a copy of the document to a responsible empioyes
of the employsr at the workplace where the employse(s) involved In the dispute
ordinarly work or worksd;

on & frade union or employers’ organisation by handing a copy of the document
to a responsible employee or officlal at the head office of the unlon or
employsre’ organisation or its office In the magisterial district in which the
dispute arose;

on & partnership, firm or assoclation by handing a copy of the document to &
responsible employes or official at the place of business of the partnership, firm
or asgoclation or, if It has no place of business, by serving & copy of the
document on & pariner, the owner of the firm or the chalrperson or secretary of
the managing or other confrolling body of the assoclation, as the case may be;

on & municipality by serving a copy of the document on the municipal manager
or any other person authorised to accept service;

on a stetutory body by handing a copy to the secretary or simller officer or
membser of the board or committes of that body or any pareon scting on behalf
of that body; or
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{g) on the Siate or & provincs, a state department or a provinclal depariment, a
minister or & member of the exscutive commiites of & province by handing a
copy to & responsible smployes at the head office of the parly or v a
responsible empioyes at any office of the State Attornay.

(3) The Councll or a commissloner may order service of a document In 8 manner other
than prascribed In this Rule.

-.{4)._..The Gouncll may. if 80 requested by an unrepresented employes earing less than
the threshold prescribed by the Minister under section 8(3) of the Basic Conditions
of Employment Act of 1887, provide administrative agsisiance o that employes to
serve any notice or document In respect of any procasdings In terms of the Act or
these Rules, provided that the employes remalns responsible In law for any such
gervice,

8. Proof of service

{1) Aparty must prove to the Councll or to @ commissloner that a document was served
in accordance with Rule 5 by providing the Councll or & commigsioner with -

{a) & copy of the reglstration slip that the document was sent by registered mall
io the other party;

(b} acopyofthe fax tranamission report indlcating the successful fax transmisslon
of the whole document to the other party. The Councll may request an affidavit
from the person who sent the fax to confirm that the whole document was
successfully transmitied and that the number to which  was sent was the
corvaci number of the reciplent;

{c} () iadocument was served by e-mall, with a copy of the sent e-mall,
indicating the successiul ftransmisslon of the document and all
gitachments to the other party;

(i) the Council may request an affidavit from the person who sent the e-mall
o confirm that the document was successfully sent and thet the e-mall
addreas to which it was sent was the correct address of the reciplent;
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(@)

(i) the relevant provisions of the Electronic Communications and
Transactions Act 25 of 2002 are applicable to service by e-mail.

if & document was served by hand

(1) with a copy of a receipt signed by, or on bshalf of, the reciplent which
clearly indlcates the name and job title of the reciplent and the place, ime
and date of servics; or

(1) with an effidavit, confirming service, signed by the person who delivered
a copy of the documaent to the other party or left it at the premises of the
otherpatvior - .. ... .. et e

{ill) with & copy of the referral form with an official company stamp and the
name and Job title of the reciplent, as well as the place, ime and dats of
service,

7.  Filiing decuments with the Counsl

(1) A parly must file documents with the Councll -

@

()

{®)

by handing the document to a responglble person at the Councll's
Johannesburg office or at a regional office, as coniained In Appendix A to
these Rules, and obtalning the signature of the raciplent as conflrmation of
recelpt of the document; or

by sending a copy of the document by e-mall, fax or registered mall to the
Councll at its Johannesburg office or a ragional office, as contalned In

Appendix A.
A document has been filed with the Councll when

(a) the entire document has been handed to & responsible person at ona of
the offices of the Councll, as confalned in Appendix A;

{(b) an entire document sent by registered mail has been recsived by the
Councll;

{¢) an entire document has been successfully transmitied by fax to the
Councll; or
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{d} an entire document has been succsesfully fransmitted by e-mall to the
Councll, as provided for in the Electronics Communicalions and
Transactions Act 25 of 2002.

{3) A party must file the originel of & document which was faxed I requaested fo
do so by the Councll or a commissionsr within seven (7) days of the request.
K not filed within seven (7) days, as requested, the faxed copy of the documant
may be rsjected.

Notice of procesdings befors the Councll e R
The Councll must give notice of a concliiation or arbliration hearing or any other

proceeding before It by means of any of the methods of service provided for In Ruls 5 or

may give notice by means of short message service (8MS),

Bocuments and notices sent by reglstered mall

Any document or nofics sent by registered mall by a parly or the Councll ls presumed,

until the conirary Is proved, to have been received by the person to whom K was sent
seven (7} days after It was malied,
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CHAPTER TWO
CONCILIATION OF DISPUTES

10.  Referring a dispute to the Councli for concillation

m

@

&)

A party must refer a dispute to the Councll for conclliation by filing & completad LRA
Form 7.11 (the “referral document”) and serving & copy thersof on the other parly or
parties.

“Hhié Teteiring parly fust ="

(a) complete the LRA Form 7.11 fully by filling In all the spaces on the form and, in
the case of more than one person referring a dispute, attach a list of the names,
addresses and other confact detalis of each person as per Rule 4(2)(b);

(b} sign the referral document In accordance with Rule 4;

(c) attach to the referral document written proof, In accordance with Rule 6, that a
copy of the referral document was served on the other party or pariies to the
dispute; and

() if the referral document Is fiied out of time, attach an application for condonation.
The application for condonation must be done In accordance with Rule 24 and
35.

The Councll must accapt, but may refuse to process a referral decument untll eub-
rule {2) has been complied with.

11. Notice by the Councli to the parties of a conclilation hearing

(1)

@

The Council must notHy the parties in wrlting, as per Rule 8, of a conclliation hearing
at least fourtesn (14) days prior to the scheduled date, unless the parties agree to a
shorter period or justifiable clrcumstances require a shorter period of notice.

The calculation of the time period of fourtsen (14) days In sub-rule 1 Is done in

secordance with Rule 3, but if notification is sent by reglstered mall an additionsl
savaen (7) days must be allowed,
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12. Concilistion proceedings
(1) Conclitation may be conducted by telephone, on an on-line platform or in person.

(2) The notice of set down sent by the Councll to the parties will clearly indicate which of
the methods In sub-rule (1) will be used for the conclllation process and, whers
necessary, at which venua(s) a party or the parties must report In order to be present
for the conclilation process.

33, Jurisdiction of the Counell to conclilats a disnute , N

If a jurisdictional issue Is ralsed during the conclllation procesdings the commissioner must
raquire the reforring parly to prove that the Councll has jurisdiction to conclliate the
disputs, provided that any Juriedictional challenge requiring evidence may be deferrad to
arbltration.

14. lssuing of a cerilficate In terms of saction 135(5)

(1} A certificate of outcome, Issued In terms of section 135(5) of the Act, that the dispute
has or has not been resolved must identify the parties to the disputs, as well as the
nature of the dispute as described in the referral document or as Identified by the
commissloner In consultation with the parties during the concillation procesdings;

{2) If the dispute that has been referred to the Councll for conclifetion has not been
enrolled for concliiation within the 30-day conciliation period, as envisaged In section
135(2) of the Act, a certificate of non-resolution will be Issued after expiry of sald 30-
day period In accordance with saction 135(5) of the Act.

18. Concillation proceedings ars confidential

{1) Conciliation procsedings are privaie and confidential and are conducted on &
“without prejudice” basls. No person may refer to anything said at conciliation
procesdings during any subsequent proceedings, unless the parties agres in writing
to disclosure or If ordered o do sb by a court of law,
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(2) No person, Including a commissioner, may be called as a witness during any
subsaquent proceedings in the Councll or In any court of law fo give evidence of
what franspired during concliiation, unless ordered to do so by & court of law.

LV
Page | 22

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 28 JULIE 2023 No. 49029 43

CHAPTER THREE
CON-ARB IN TERMS OF SECTION 181(5A)

16. Conduct of con-arb In terms of ssction 191 {5A)

{1) The Councll must notify the parties In writing of a con-arb hearing at least fourteen
{14) days prior the scheduled dats, unless ths pariies agree to a shorter period or
reasonable clrcumstances require a shorter period. The notice period of fourtoen
(14) days is calculated In accordance with Rule 3, unless sent by reglstered mall in
which case an additional seven (7) days must be allowed.

(2) A party who Intends to object to a dispute being dealt with In terms of section
191(5A) must deliver a writien notice of objection to the Councll end the other party
or parties prior.to the scheduled date.

(3) Sub-rule (2) does not apply to a dispute conceming the dismissal of an employes
for any reason related to probation or to an unfair labour practice relating to
probation.

(4) ' aparty falls to appear or be represented at a hearing scheduled in terms of sub-
rule (1) the commissioner must conduct the concillation on the dete spacified In the
notice of set down.

(5) Sub-rule (4) applies Irespsctive of whether 8 party has lodged & notice of objection
In terms of sub-rule (2).

(8) The provisions of these Rules that apply to concillations and arbitrations, including
rules on representation, apply with the changes required by the context, to the
conclilation and arbltration parte of con-arb procaadings respeciively.

{(7) K the arbitration does not proceed or Is not concluded on the scheduled date, the

Council must schedule the matter for arbltration or for confinuance of the arbitration
by noiifying the parties In accordance with Rule 20.
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CHAPTER FOUR
ARBITRATIONS

17. Referring a dispute to the Councll for arbltration

18.

M

@

@)

(@)

A party who wants to refer an unresolved dispute to the Councll for arbitration must
deliver a completed LRA Form 7.13 by flling the form with the Councli (in terms of
Rule 7) and serving a copy thereof on the other party or parties (In terms of Rule 5).

When delivering an LRA Form 7.13, the refering party must -

(a) ensure that LRA Form 7.13 has been fully complated by filing In all spacas
and that all attachments have been annexed to LRA Form 7.13, including a
list of all the refarring parties If there are more than one;

(b} thatLRAForm 7.13, and all sttachments have been signed In accordance with
Rule 4;

(c) when filing the referral document with the Council, attach fo It written proof
that a copy of LRA Form 7.13 and all aftachments were served on the other
parly or parties to the dispute In accordancs with Rule 6; and

{d} where LRA Form 7.13 s filed out of ime, attach an application for condonation
which must be done In sccordance with Rules 24 and 35.

The Councll must accept an LRA Form 7.13 even i sub-rule (2) has not bean
complied with, but may refuse to process the referral until the requirements In sub-
rule (2) have been complied with.

This Rule doss not apply to con-arb procesdings held in terms of section 191({BA).

Slatements of case

M

2

The Council or a commissioner may direct —
{8) the referring party in an arbltration to deliver a statement of case; and

(b) the other parties to dsliver an answering statement.
A sistement In ferms of sub-rule (1) must —

v
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@

(a) set out the material facts upon which the parly relles and the legal Issues that
anse from the material facie; and

{b}) be delivered within the time perlod specifisd by the commissionar or the Councll,

The commissioner has a discretion o continue with the arbltration despits non-
compliance with a directive to deliver a statement of case and answering staterent,
but any non-compliance must be taken Into sccount when considering costs at the
conclusion of the arbliration hearing.

18, Bro-arbitrafion Gorferancs -

M

@

The partiss {o an arbitration must -
(8) endsavour In good falth to conduct a pre-arbitration conferance; or
(b} the parlles may agres to hold & pre-arbliration conferancs; or

{c) if 80 direcied by a commissloner, the perties must conduct & pre-arbifration
conference and file a minute with the Councll in accordance with sub-rules (3)
and {4).

When partles conduct a pre-arbitration conference they must deal with the following
matters -

(a) any means by which the dispute may be setied;

{b) facts that are agread befween the parlies;

{¢) facts that ars in disputs;

{d) the Issuss that the arbitrating commissioner Is raquired o declde;

(s) the rellel claimed and i compensation iz claimed, the amount of the
compensation and how it ls caleulated;

(f) the sharing and exchange of relevant documents and the preparation of
bundiss of documents In chronologicsl order with sach page numberad;
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(@ the manner in which documentary evidence Is io be dealt with, Including any
agresment on the status of documenis and whether documenis, or parls of
documenits, will serve as evidencs;

{h}) whether evidence on afiidavit will be admiited with or without the daponent of
the affidavit testifying and the other party cross-examining him or her;

{3  which party must begin;
{} the necessity for any on-the-spot ingpsction;
(k) securing the presence of any witness at the venue appointed by the Councll; ~

{l) the raising and/or resolution of any preliminary poinis that are intended to be
taken;

{m} the exchange of witness statements;

{n} expertevidence;

(o) any other means by which the procesdings may be sxpedited;
{p} an estimats of the time requirad for the hearing;

(9) the right of representation; and

(ry whether an Intarpretsr ls required and, If so, for how long and for which of the
official South Afrlcan lenguages.

{3) Unless a dispute Is seitied, the parties must draw up and sign a minute, setiing out
the issues referrad fo In sub-rule (2) and indicating thelr agresment or disagresment
on thoss issues.

{4y The referring parly must ensure that & copy of the pre-arbitration conference minuts
is filed with the Councll within seven (7) days of the conclusion of the pre-arbliration
confarance or as directed by the Councll or a commissioner.

{8) The Council or commissioner may, after recelving a pre-arbifrafion minute -

(2) enroli the matter for arbitration;

{b) direct the parties to hold 8 further pre-arbiiretion conferencs; or
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20.

21.

(c) issue any other directive lo the parties concerning the conduct of the arbitration.

Notlcs by the Councll to parties of an arbltration hearing

The Councll must notify the parties In writing of an arbitration hearing at least twenty-one
(21) days prior to the scheduled date, unless the parties agree to a shorter period or
reasonable clircumstances require a shorter period. The time perod of twenty-one (21)
days Is calculated in accordance with Rule 3, uniess sent by registered mall in which case

- an additional seven (7) days must-be allowsd,

Jurisdiction of the Councli to arblirate

If, during the arbliration proceedings it appears that a Jurlsdictional lssue has not bean
determined, the arblirating commissioner must require the referring party to prove that the
Councll has jurdediction fo arbitrate the dispute.

Postponement of an arbltration or any hearing other than concillation

(1)  An arbiiration or other hearing must be postponed, and there is no need for the
partles fo appear, If all the partlss to the procesdings agree In wiliing to a
postponement and the written agreemeant is filed with the Councll at least seven (7)
days before the scheduled date.

(2) Where the parties agree to a postponement, but fall to file their written agreement
fo postpone at least seven (7) days before the hearing date, as required in sub-rule
(1), the partles will not be required to appear on the scheduled date, but may be held
liable, in equal portions, for the costs incurred by the Councll In respect of the day
of the hearing, unless good cause can be shown why the written agreement was
filed late.

(3) Upon recelpt of the agreement referred to In sub-rule (2), the Councll will notify the
parties that they do not have to appsar on the hearing dsts and st the same time
direct the partles to submit written representations within 14 (fourteen) days from
the date of the notification to show good cause of why they should not be held liable
for the cosis of the hearing date. The rapresentations will be placed befors the
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comimigsioner selzed with the matter, who has to determine the issue of the costs In
the arbltration award when deaiing with the main lasue In disputa.

{4) An arbitration or other hearing may be postponed on application. Where the parties
do not agree to a postponement in writing, any party to the dispute may apply for a
posiponement. The application must be mads In accordance with Rule 35 and the
{ime periods In Rule 35 apply.

{8) The Council will appoint a commissioner to consider the appllcation for
posiponement on the papers and the commisslonsr so appointed will issue & written
-——f3iliig before the scheduldd Hearing date.

(8) i an application for postponement is not delivered within the prescribed time, the
parties have to attend the proceedings, at which time condonation for the late
delivery and the postponement will hava to be argusd. Parties must be prepared lo
eohlinue with the arbitration in the event that postponement lg nol granted.
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CHAPTER FIVE

RULES THAT APPLY TO CONCILIATIONS, ARBITRATIONS AND OTHER PROCEEDINGS

23,

24.

Venue of procesdings
(1) The Coundl determines the venus for any and all procsedings.

(2) The parties to a dispute may agree to have the concliiation andior arbitration
procasdings or any other procsedings on an on-line platform or, I the partles do not
agree, any of the partles may submit to the Counc, fourtesn (14) days before the
hearlng dale, a written request with Mdtivation for an on-line hearing.

(3) Upon receipt of the request referred to in sub-rule (2), the Council will invite the other
party fo respond fo the request within five (5) days from the date of the Invitation,
whereaiter the Councll will appoint a commissloner to determine on the papers
whether the request for an on-line hearing should be granted.

{4} When a matter Is to be heard on an on-line platform, the Councll will determine the
venue or venues the parfies must attend to In order to have access to the on-ine
platform,

Condonation for the late flling of documents or fallurs to comply with the Rules

(1) This Rule applies to ail referrel documents, applications and alf other documents
which are deliverad outside of the applicable time period prescribed in the Act or
any other employment law or these Rules.

{(2) Condonation must be appiled for In accordance with Rule 85 when a document s
filed late with the Councll or as soon as the party who has filed & document becomas
aware that the document was filed late.

(3) An application for condonation must sst out the grounds on which condonation is
sought and must include detalls of at least the following:

{a} the degree of laleness;

(b} the reasons for the latansss;

(c) the referring parties' prospects of succeeding with the referral and obtaining the
relief sought against the other party;
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(d) any prejudice to the other party; and
(e) any other relevant factors.

(4) A commissloner appelnted by the Council for this purpose may condone, on good
cause shown, any fallure to comply with any time period provided for in the Act, In
any employment law or these Rules.

(6) Indeclding whether or not to grant condonation, the commissloner may act in such
a manner as Is deemed expedient In the circumstances In order to schieve the
..objectives.5f the Act. In doing so, reard shall be had to.substance rather than formi....

28. Representation
{1) Inconclilation procesdings —

{a) an employes or ex-employee” may eppsar in person or can be represented by
an office bearer, officlal or member of his or her registered frade union, provided
that the employss was a pald-up member of that trads union 2t the date the
dispute aross; '

(b} an employer who Is a sole trader may appear in person or can be representad
by any of its employess;

(¢} an employer who Is a partnership can be representad by any of the periners or
by any emplovee of the partnership;

{(d) an employer who is a close corporation (CC) can be represented by any
member or any employes of the CC;

(e) an employer who Is & company can be reprassnted by a director or an smployee
of that company;

() a government depariment, municipality or any organ of state can be
represented by any one of its employess;

(o) an employer who is an association, organisation or other entity can be
raprasentad by one of its board members or by an emploves;

(h) despite the provisions In (b}~ (g), an employer can be represented by an office
bearer, officlal or member of ite registerad emplayers’ organisation;

2 An “ex-employes” for the purposes of this Rule means an amploves who silages sn unfalr diamissal end whols
challenging the felmeas of the dlsmlsaal; an employes whoss servicss ware terminated and who slleges, in terms
of section 188(2)() of the Act, thet the employer has refusad or falled io relnetate or re-smploy himihar I terms
of an sgresment; and an employes who has been refused fo resume work affer meterntly laave, as in section

186(1)(c).
L
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(i) a registered trade union that Is a party to a dispute can be represented by an
office bearer, officlal or member of the trade union If authorised to do so in
writing, which written authorisation must be handed up to the presiding
commissionar at the commancament of the procesdings;

() a regisiered employers’ organisation thet is a parly to a disputs can be
represented by an office bearer, officlal or member of the employers’
organisation i authorised to do so In writing, which written authorlsation must
be hended up io the presiding commissloner at the commencement of the
procesadings;

[

s vown mae o

(2) in arbltrations or any proceedings other than concillations a party to the dispute may
appear in person or be represented by a person as set out In sub-ruls (1) or by a legal
representative, subject to sub-rule (3).

(3) If an arbitration concems the dismissal of an smpioyee as a result of the employee’s
- alleged misconduct or Incapacity, a parly is not entitled to be represented by a legal
representative in the arbitration hearing,® uniess -

() the commissioner and all the parlles consent; or

(I} on application, which application must be done in accordance with Ruls 35, and
- If the commissioner considering the application concludes that it Is unreasonable
o expect & party to deal with the dispute without legal represantation, after
consldering —

a) the nature of the questions of law raised by the dispute;

b) iHe complexity of the dispute;

¢) the public Inferast; and

d) the comparative abllity of the opposing parfies or thelr representatives to deel
with the dispute.

{4) The commissioner presiding over the proceedings must determine the standing of the
parties’ representatives whether or not one party objects fo the representative of

another parly.

§  Forthe purposes of thlé fuile "arblivation hearing® means the avtual erbitrstion and does not nsluds other hearings
or proveadings related to or flowing from the arbliration, such a8 jurledicional challenges, other preliminary lssuse

and applications,
v
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(5) In determining whether a representative quallfies to represent a party In tarms of this

Rule, the commissioner may call upon the represenistive to show why he or she
should be pemitted to appear in terms of this Rule and may direct the representaiive
to tender any documents, Including but not limlted fo, qualifications, constitutions, pay-
slips, contracts of smployment, recognition agreements and proof of paldwp
membership of a ragfstemd trade unlon or registered employers’ organisation.

{6} No represaniative other than a practicing atlornsy or advocate may charge & fes or

recelve any financial benefit in conslderstlon for representing & parly In any

hroceedings before the Councll.

Correcting the cltstion of a party

)

2)

If & party to any proceedings has bsen incorrecily or defectively cited, the Councll
or a commissioner may of thelr own accord or by consant of the parties or on
application and on notice {o the parties concemed correct the error or defect.

An application to have a ciation corrected must be made In accordance with Rule
35,

Consolidstion of disputes

m

(2)

)

The Coundll, of is own accord, or a commissloner, of his or her own accord, may
coneolidate more than ons dispute so that the disputes are dealt with in the samse
procesdings.

Partles may agree to have disputes consolldated, In which cese a commissloner
must lssue a written ruling In which the consolidation ls confirmad or the partiss may
file & written and signsd agreement to confirm the consolidetion.

Any party o a dispute may apply for the consoclidation of disputes, in which cass an
application must be made In accordance with Rule 35 and a commissloner must
lssue a written ruling, sllowing or dismissing the application.
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28. Jolndasr or substitution of parties

(1) The Counell or the commissloner selzed with & matter may, at any time prior to the
conclusion of an arbitration hearing, join any person as a party fo the procesdings
that person’s right to rellef depends on substantially the same question of law or
faet.

(2) The commissloner seized with a matier may, at any time during any proceedings,
order the joining of any psrson ae a party to the proceedings if the psrson to be
loined hes_a_substantiel Interest In_the subject-matter and/or outcome of the
procesdings.

(3) The commissloner mey make an order in terms of sub-rule (2) —

{a) of his or her own accord;

{b) on application by a party; or

{c) on application by a peraon who has en intersst in the matler before the Councll
and who Is entitled to be joined to the proceedings.

(4) When making an order in terms of sub-rule (2), the commissioner may —

(a) give appropriste directions as to further procedures In the procsedings; and
(b} make an order of costs In accordance with these Rules.

{6) Ifin any proceedings it bacomes necessary to substitute a party with another person,
any parly to the procesdings may apply to the Councll for an order substituting that
party with the other person and the commissioner selzed with the matter may make
such order and/or give appropriate directions as to the further procedures In the
procesdings.

(8) Anapplication to join a person or to substitute & party may be made at any time prior
to the conclusion of an arbliration hearing and must be mads In accordance with
Rule 35.

{7) An application to Join & person as & party to procesdings or to substitute an existing
parly with another person must be accompenied by coples of all documents
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28,

®)

previousiy delivered, unless the person concermned or his or her representative s
already In posssssion of the documents.

Subject to any order made In tarms of sub-rules (4) and (5), a joinder or substitution
In tarms of this Rule does not affect any steps already taken In the procesdings.

Discovery of documents

M

@)

)

At any time after the request for arbltration has been delivered elther party may
apply, In accordance with Rule 35, for an order as _to the discovery of relevant
documents o other svidence. '

The parties may agree to the discovery of documents or other relevant evidence.

Documents and/or other avidence to be discovered In terms of sub-rules (1) and (2),
must be disclosad befors the scheduled hearing date.

Fallurs to attend procesdings

)

@)

@

If both the referring party and his or her representative fall to attend conclilation
proceedings, the commissloner must conclude the proceedings by lseulng e
certificate to the effect that a dispute remalns unresolved,

if the party opposing the disputs and its repressntative fall to atiend the concllistion
proceedings, the commisgioner must Issue a certificats to the effect that the dispute
remains unresolved or, In the case of a mutual interest dispute, postpene the
proceedings fo a leter date, provided that such & postponement fallg within the 30-
day conclllation period as provided for in sectlon 135(2) of the Act and provided,
further, that there i a compaliing reason for such a postponement.

If the referring party and his or her representative fall to attend an arbitration hearing
or any procsedings before the council other than conclliation, the commissioner may
dismiss the meatier, unless the referring party or his or her represaniative has
providad, before tha commencement of the proceadings, justifiable and acceptable
reasons for not attending the proceedings.
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(4) If the party opposing the dispule that has been referred to arbitration or opposing
any lssue that hes been referred to the Councll for procsedings other than
concliiation falls to sitend, the commigsioner may continue with the procesdings in
the absence of the opposing parly and his or her representative or may, on good
cause shown, postpone the proceadings to a later date.

{8} Any postponemsnt or dismissal of 2 matter In terms of this Ruls must be confirmed
by the commigsloner In writing and the written rullng must be served by the Councli
on the parties.

3%. Subposnas

{1} A commissloner who has been appointsd fo resolve & dispute may, In terms of
saction 142(1) of the Act, subpoena any person, including an expert, whose
svidence s requirad to testify and/or fo producs any relevant document(s) or other
relevant evidence during any proceedings.

{2) Any party who requlres the Councli or a commissloner to subposna & person In terms
of sactlon 142(1) of the Act must file a completad LRA Form 7.18, together with &
written motivation, sefiing out why the evidencs of the person to be subposnasd ls
necessary, as well as proof of payment of the winass fees.

{3} A party requasting the Councll to walve the requirement of paying witness fess In
terms of saction 142(7){c) of the Act must set out the reasons for the request in
writing at the tims of requesting the subpoena. The Council's declsion io walve or
not walve the witness fees must be provided In writing to the party who requested
the waiver before the subpoena Is served on the parson to be subposnaed.

{4} An application In terms of sub-rule (1) must be filed with the Councll atleast fourtesn
{14} days prior fo the scheduled date of the procsedings or as directsd by the
commissioner selzed with the maiter.

(6) The Councll must refuse v Issus a subposna ¥ —

{8) the parly raquesting the subpoens does not establish why the evidencs of the
person I necessary;

{b) the witness who Is being subpoenaed doss or wiil not recelve the subpoena st
least seven (7) days prior to the scheduled date of the proceadings;
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32.

(c) not satisfied that the party requesting the subpoena has paid the prescribed
witness fees and reasonable travel costs and subsistence expenses of the
person subpoenaed, unless the witness fees has been walved by the Council
In terms of sub-rule (2).

{8) A subposna must be served on the withsss ~

{8} by the person who has requested the Issuing of the subpoena or by the Sheriff
at least seven (7) days prior to the schaduled date of the proceedings; and

D} Must be accompanied by proof of payment of the prescribed witness foes for at

laast one day.

(8) Sub-rules (5)(c) and (6)(b) do not apply if the Councll, in terms of section 142(7)e},
has walved the requirement t6 pay witness foes.

Expert witnesses

(1) A parly Intending to call an axpert witness shall glve seven (7) days’ rotice, prior fo
the date of the proceedings, to the Council and the other party or partise of its
intention to call an sxpert witness.

{2) Such notice shall be accompanied by—

(a) asummary of the evidence the sxpert witness will give;
{b) any document on which the expert witness will rely; and
(c) the basis upon which the witness Is regardad to be an expert.

Payment of witness fees

(1) A witness who has been subpoenaed In any procaedings before the Councll must be
peld a witness fee of R300-00 per day or any part of a day.

(2) In addition to the witness fes as In sub-rule (1), the witness must be relmbursed for

reasonable fravel and subsistence expsnses, which expenses must be submitted, with
supporting documentation, to the preslding commissioner for determination,
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{38) The witness fee must be paid by ~
(a) the party who requestsd the Council to lesue the subpoena; or

{b) the Coundll, If the issuing of the subpoena was nof requested by a party but by
a commissioner in accordance with sub-rule (1) or if the Councli has walved the
requirement to pay witness fees In terms of section 142(7)(c) of the Act.

34. Cosis orders In arbliration proceedings

{1) in any arbitration procsedings or proceedings arising out of or In the coures of an
arbitration, the commissloner may make an order for the payment of costs sccording
to the requirements of law and faimess and, in doling so, should have regerd 1o -

{8} the measure of success that the parlies achleved;

{b} considerations of falmess that weigh In favour of or against granting a cosis
order;

{c} any with prejudice offers that were made with a view {o seitiing the disputs;

{(d) whsther e party or his or her representative acted In a frivolous and vexatious
manner by proceeding with or defending the disputs In the arbitration or In lis
conduct during the procesdings;

{e} the sffect that a costs order may have on the continued smployment relationship
of the parties;

{f) eny agresment concluded betwean the partiss to the arbitration consaming the
basle on which cosis should be awarded;

{g) the importance to the partles and the labour community at large of the lssues
ralsed;

{h} any other relevant factor,

(2) Costs may be ordered aither in the form of disbursements or legal costs, not both.
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@)

@

(5

©)

An order as to cosls, In the form of disbursements only, may be made where not all
parties are lsgally representad during the proceedings and, if such cosis are
ordered, the commissioner can order costs for only thoss disbursements he or she
deams reasonable In the clrcumstances.

In proceedings where all parties are not legally represented a parly seeking costs in
the form of disbursements must do go during the course of the proceedings and
must temiss each claim with supporting documentation. The other parly or parties
must be afforded an opportunlly fo oppose the claims, .. ..

Where the commilesioner orders costs in the form of disbursements In proceedings
in which not ali parties are legally represented, the commisslonsr must, in his or her
order, specify each item that has been allowed, as well as the amount In respect of
each item.

An order as to costs, In the form of legal costs, can be orderad only If both or all
pariies to the procaeedings are lagally represented and such cosis are fixed at & rale
of R5 000 (five thousand rand) In respect of the first day of the proceedings and
R3 000 (three thousand rand) for each additional day of the procesdings. Said
amounts are Inclusive of VAT,

.
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CHAPTER 8IX
APPLICATIONS

$5. Bringing an appiication
{1} This Ruls appliss fo ail —

(a) appllcations for condonation, joinder, substifution, variation, rescission,
postponemant, consolidation of disputes, correction of cltation and discovery
of documents;

(b} applications In & jurlsdictionsl disputs; and
{¢) other preliminary or Interlocutory applications.

(2) An application must be brought at lsast fourteen (14) days prior to the date of the
hearing oh notice fo all persons who have an Interast In the application, such notice
to be servad In accordance with Rule 5. If an application is dellvered by reglstered
mall, the application must be brought twenty-one (21) days prior to the hearing date.

(3) The parly bringing the application must sign the notice of application In accordance
with Rule 4 and muet stale -

{a) the iitle of the mattern

{b) the case number assigned to the matter by the Councll, i avaliable;

{c} the rellef sought;

(d) the address at which the party delivering the documents will accapt dellvery
of all documents in the procesadings;

(s) thatany party who Intends to oppose the maiter Is required io deliver a notica
of opposition and an answering affidavit within five (5) days from the dais the
application was served or, if delivered by registered mall, within twelve (12)
days;

(f that the application may be heard in the absence of & party that does not
comply with sub-paragraph (8); and

(o) thet a schedule is included, listing the documents that are matsrial and
relevart to the application.

(4) The application must be supported by an affidavit. The affidavit must clearly and
conelsely set out ~
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(a)

{b)

()

{d)

RG]

the names, descriptlon and addresses of the parties;

a statement of the material facls, In chronological order, on which the
application is based, In sufficient detall to enable eny person opposing the
application to respond io the facls;

& statement of legal issues that arises from the material facts, In sufficlent
detail to enabls any parly to respond to the lasuss;

If the application Is flled outside the relevant time perlod, grounds for
condonation In accordancs with Ruls 24; and

i the application Is brought urgently,_the, dlrcumstances: why the matter Is
urgent end the reasons why It cannot be dealt with In accordarnice with the ime
frames prescribed In this Rule.

(5) (a) Any party opposing the application must deliver a notics of opposition and an

answering affidavit within five (5) days from the day on which the application
was servad or, If It was served by reglistered mall, within twelve (12) days.

(b} Anotice of opposltion and an answering affidavit must contaln, with the changes

(6) (a)

{b)

required by the context, the same Information as Is required in sub-rules (3)
and (4).

The parly bringing the application may dellver a replying afidavit within three
(3) days from the date on which the notice of opposition and answering
affidavit were served or, If I was served by registered maell, within ten {10)
days.

The replying affidavit must address only issuss ralsed In the answering
affidavit and may not Infroduce new issuss of fact or law.

{7) A commissloner may permit the affidavite referred to In this Rule to be substituted
by written statements,

(8) Inan wyent application a commissioner -

(a)

may dispenss with the requirements of this Ruls; and

(b) may only grant en order agalnst a party who has had reasonable notice of the

appllcation.
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(8} Once the replying affidavit has been delivered or, Iif not deliverad, once the time
period for delivering the replying affidavit has lapsed, the Councll must—

(a) allocate a date for the haaring of the application, which may be on a motion roli;
and

{b) notify the parties of the date, ime and venue of the hearing;

{c) or the Council may appoint & commissioner to deal with the application on the

papers.

'(10) Despite. thia Rule, the commissloner may determine an anplication in any manner___
deemed appropriate, provided that the Councll or the commissloner inform the
parlies of how the process will be conducted and giving the parties an opportunity
to be heard.

38, Variation and rescisslon of rulings and arbltration awards

* An application for the variation or resclaslon of an arbitration award or niling must be made
in accordance with Rule 35 and within fourteen (14) days of the date on which the
applicant became awars of -

{a) the arbltration award or ruling; or

(b} amistake common to the parties to the procsedings.

37. Application to refer & diemises! disputs to the Labour Court

{1) An application in terme of section 191(8) of the Act to refer a matter o the Labour
Court must be deliverad —

(a) within ninety (80) days of a certificate that the digputs has not been resolved
was lssued; or

(b} by a party who has not requested arbitration, within fourtesn {14) days of the
date the referral to arbitration was filed.
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(2) Despite sub-rule (1), a party who requests arbitration may not thereafter make an
application In terms of section 191(8).

(3) The application must state the grounds on which a party relles in requesting that the
dispute be referrad {o the Labour Court.

(4) [fany party to the dispute objects to the matter being refarred to the Labour Court,
that party must stafe the grounds for the objection within seven (7) days of receipt

of the application.

(5) 'The Councll must riotify the parlies of lts decision in f8fms of section 191(8) WHRIR
fourtesn (14) days afier recaipt of the objection.
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CHAPTER SEVEN
SECTION 188A INQUIRY

36, inguiry by arbitrator In terms of section 1884

(1) An employer requesting the Councll to conduct an Inquiry In terms of section 188A
of the Act must do so by flling a completed LRA Form 7.18 to the Councll,

(2) The employee must sign the LRA Form 7.18 to Indicate his or her consent io an
‘ "‘"”"mqulzy by én arbitratdt, Uhless — LT e

(8) the employee eams more than the amount determined by the Minister in terms
of section 8(3) of the Baslc Condltions of Employment Act (BCEA) and has
coneented In terme of section 188A(4) of the Act to the inquiry in his or her
contract of employment, In which case a copy of the contract must be attached
{o LRA Form 7.18; or

(b) the employee is bound by a collective agreement that provides for & section
188A Inquiry, In which cass a copy of the collective sgresment must be
aftached to LRA Form 7.19.

(3) When filing the LRA Form 7.18 the employar must pay an arbitration fes of R8 000
(slx thousand rand) per day In respect of all the days the Inquiry is likely to be
scheduled io the Councll by way of a bank guaranteed cheque or by slectronlc
transfer Into the banking accourt of the Councll.

(4) Wihin seven (7) days of recelpt of a completed LRA Form 7.18 which complles with
sub-rule (2) and payment of the prascribed fee In terms of sub-rule (3), the Coundil
must notiy the parties of the date, fime and venue of the Inquiry.

{5) Unless the partles agree otherwise, the Councll must give the parties st least seven
{7) days’ notics of the inqulry.

{6) The Councll will be required to refund a fee pald In terms of sub-rule (3) only i the
Councll Is notified of the resolution of the matter prior to enrolling the metter for an
Inquiry and Issuing a notice to the parties In terms of sub-rule (4).
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CHAPTER EIGHT
GENERAL

38. Certifcatlon of arbitretion awsrds

1)

@

&)

An application to have a Councll arbitration award certified must be mads on LRA
Form 7.18A,

An arbitration award thet has been certified In terms of section 143 of the Act that -

(a) orders the payment of an amount of money to an employse may be enforced
by axecution agalnst the property of the employer by the Sheriff of the court In
the magisterial district where the employer resides or conducts its business:

(b} orders the performance of an act other than the payment of monsy may be
enforced by way of contempt procesdings in the Labour Court,

For the purposaes of this Rule, an arbliration award includes any order as to costs
and an arbitration fee charged In terms of section 140(2) of the Act.

40. Recording of Councl proceedings

)

@

@)

@

A commissioner must keep a record of all proceedings, save conclliation
procsedings, In digital recording format and in legible hand-written or typed notes.

The record must capturs the antire proceedings, including all svidencs, testimonies
and arguments given by the parties.

Upon concluslon of the proceadings the commissioner must file the entire and full
record with the Councll and the Councll shall kesp the record in safe-ksaping.

Any parly to the proceedings may request a copy of the record or & portion thereof
upon payment of the costs as prescribed by the Council,
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41.  Projsct specific agresmenis

(1) Any project specific agreement that provides for a special dispule resolution
diepensation that covers parties to tha Council must be approved by the Councll.

(2) Disputes arising in the context of a project specific agresment shall be dealt with In
accordance with such an agreement and whers such agresment is sllent, In terms
of these Rules.

.42,  Transltonal arrangements e I

These Rules become applicable on the date of thelr publication In the Government Gazette and
shall apply to all matters that are referred on or after sald date. Any matter that was referred
befors the coming Into operation of these Rules will be dealt with in terms of the Rules as they
wers before the amendments of 2023,

48, Definltions

Unless the context of these Rules Indlcates otherwise, any expresslon, word or phrass used In
these Rules shall have the same meaning as defined In the Labour Relations Act 88 of 1895
and any reference to an Act shall include all amendments and regulations to such Act and,
unfess the conbrary Intention appears, words Importing the masculine gender shall include the
fermals gender and, further, uniess inconslstent with the context.

“Act” means the Labour Relations Act 66 of 1985, as amended, and Includes all regulations
made In terms of that Act and codes or guidelines issued under the Act.

“Aszociation” means any unincorporated body or persons.

“CCHMA” or "Commission” means the Commission for Conclllation, Mediation and Arbitration,
established In terms of section 112 of the Act,

“Collsctive agreement” includes —
(I}  any collective agreement signed under the auspices of the Councll; and
() the rules of any fund or scheme established by the Council.

]
“Con-arb” means procesadings held in terms of section 181(5A) of the Act.
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“Council” or the “BCCEI" means the Bargalning Councli for the Civil Engineering Industry,
raglstered In terms of saction 20 of the Act.

“Commissionsr” means a person appoinied by the Councll to preside over and determine
dispute in the Councli and who has been accredited by the CCMA.

“Deliver” means io serve a document on other parties and to file that document with the
Coundl.

“Dlspute” in¢iitisa an alleged disputé &hid Thiédns any shuation Whre'-

() two ormore partles are unable to reach agresment on & matter of mutual Interest between
them and one or more of those pariles advise the Councll in writing that they are in dispute;
or

(i} any dispute that has to be referred to the Council, In terms of the Labour Relations 86 of
1888, for resolution.

“Employer” means any perscn, including a temporary employment service (TES) as defined

in section 188(1) of the Act, who employs or provides work to another person other than &
voluntser or an independent contractor and who remunerates or undertakes, expressly or tacitly,
to remunerate thet person and who permits that other person to assist in any manner In the
carrying on or conducting of the business.

“Flia” means lo lodge with the Councll In accordancs with Ruls 7 of these Rules.

“General Secretary” means the General Secrefary of the Coundll, appointad by the annual
general meeting of the Coundll,

“Labour Court” means the Labour Court, established by sectlon 151 of the Act and includes
any judgs of the Labour Court.

“Legal representative” means & legal practitioner as defined In saction 213 of the Act.
“Parfy” means any parly to procsedings before the Councll.

“Procesdings” means a conclifation hearlng, an arbliration hesring, a con-arb hearing, &
saction 188A Inquiry, any hearing that Is related fo or flows from a conclliation, arbitration or
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con-arty and any other hearing that is scheduled by the Councll In the process of resolving a
disputs and Includes applicatlons that are considered and determined on the papers.

“Publle holiday™ means & public holiday as defined In seclion 1 of the Public Holidays Act 36
of 16884,

“Rutes”™ means these Rules and inciudes headings, annexurss and any footnole to a Rule.

“Serve” means fo provide a copy of & document o the other party or parties fo the proceedings
In accordance with rule § and "service” has a corresponding meaning.
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ANNEXURE B ~ GUIDELINES ON PICKETING

Guldsilnes on Ploketing Rules

Of relevance In establishing picketing rules are;

»  the Picketing Regulations (GNR 1383, GG no 42121, 18 December 2018), with
effect 1 January 2018; and
»  the Code of Good Practice: Collective Bargalning, Industrial Actlon and Picketing
T(GNR 1388, GG-42121, 19 December-2018), .. -

Both the Regulations and the Code provide for default picketing rules and parties to a
dispute are well advised o consider them in coming fo an agresment on picketing rules.
In the absence of an agreement between the parlies, the concliisting commissioner who
has to establish picketing rules must have regard to the default rules In the Regulations
and the Code. '

Ideally, plcketing rules should be negotlated between an employsr and a reglstered {rade
union sarly on in thelr relationship of bargaining; or the rules can be negotiated In the
bargaining councll. The picketing rules can be included In & collsctive agresment on
bargeining, a recoghit!on agreemaent or It can be an Independent agresment.

Where an agreement on plcketing rules has not bean concluded sarly on In the emplovear-
union relationshlp, the parties must endeavour to astablish picketing rules as soon as they
reallse during negotlations that they are heading towards a deadiock or when they have
In fact deadlocked. It Is preferable for parties to conclude their own agreement for fear
that & commissloner-established set of rules is forced upon them,

If the disputing parties, after good faith endeavours, can still not reach an agresment on
picketing rules, the conclliating commissioner must attempt to get the parties to agree;
altsmatively, the cornmissioner must establish picketing rules.

An agreement on pleksting rules must, as a minimum, include the following:

> the parties;

»  the purpose of the picket and the Tact that the picket is In accordance with section 68
of the LRA;

»  the particlpants In the ploket — who will plcket and their anticipated numbers;
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location of the plcket — the exact location/premises where tha picket may and will take
placs must be spacified; '

H the plcket ls at the employer's premisss, specific rules that may be
applicable/preferable must be specified, which may includs, but not limited to the use
of bathroom facllitiss, telephone use, access to water;

the hours durlng which picketing will be allowed;

the duration of the plcket — start and end dates;

conduct of the picketers — conduct thet is and Is not allowsd;

who will controf the picketers and enforce compliance with the pleketing rules;

what the.employer Is expected io do and may notdo;: - - _. . R
conssquences of fallurs to comply with the picketing rules (which may Inchude police
Intervention);

dispute resolution;

any other Issus that the union and the emplover may deam necsssary fo Include In
the agreemant on plcketing.

Where an agreement on picksting rules has been concluded, such sgresment must
accompany the refermal form (LRA 7.11).
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ANNEXURE C ~ FORMS

FORMS

AN EMPLOYEE

LRA Form 7.11 REFERRING A DISPUTE TO THE BARGAINING COUNCIL FOR |
THE CIVIL ENGINEERING INDUSTRY ("BCCEM) FOR
CONCILIATION {(INCLUDING CON-ARB) i
LRAForm 712  CERTIFICATE OF OUTCOME OF DISPUTE REFERRED T0
o | CONCILIATION__ .- )
LRAForm 7.13 | REQUEST FOR ARBITRATION
LRAForm 714 | NOTICE OF OBJECTION TO ARBITRATION BY SAME
COMMISSIONER '
LRAForm7.15 | APPLICATION TO APPOINT A SENIOR COMMISSIONER TO i
| ARBITRATE
LRAForm7.16  susPoEna
'LRAForm 7.18A | APPLICATION TO CERTIFY A BARGAINING COUNCIL AWARD
"LRAForm7.19 | REQUEST FOR INGUIRY BY ARBITRATOR
LRAForm7.21 | REQUEST FOR ADVISORY AWARD ON WHETHER A PERSON 18

All above forms are accessible via the websiie at www,bceel.co.za; siternatively, contact the
BCCE! offices in Johannseburg for assistance.
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ANNEXURE D ~ GUIDELINES FOR THE LEVYING OF FINES

GUIDELINES FOR THE LEVYING OF FINES

1) Untll such time as the Minister promulgates a notice in terms of Section 33A (13) of the Act,
an arbitrator conducting an arbliration In terms of section 33A of the Act may Impose a fine
In terme of section 33A (8) of the Act subject o the maximum fines set out In Table One and

Two of this item.

2) The maximum fine that may be imposed by an arbltrator In terms of section 33A (8) (b} of

the Acl.

~{6)for a fallure to comply With"a provision of & collsttive agreement not livalving a failure

fo pay any amount of money, Is the fine determined In terme of Table One; and

(b) invoiving a fallure to pay an amount dus In terms of a collactive agreement, Is the greater

of the amounts determined in terms of Table One and Table Two,

TABLE ONE: MAXIMUM PERMISSIBLE FINE NOT INVOLVING AN UNDERPAYMENT

No previous fallure to comply

R100 per employes In respect of whom the
fallurs fo comply ooours

A previous fallurs to comply In respect of the
same provislon

R200 per amploves In respact of whom the
fallure to comuly oocurs

A previous fallure fo comply within the
previous 12 menths or two previous fellures
o comply in respaci of the same provisions
within three years

R300 par employes In respect of whom the
failure to comply occurs

of the same proviglon within thres vesrs

“Three previous fallures to comply In respect

R400 per employes in respect of whom the
fallure fo comply occurs

Four or more previous fallures to comply in
respect of the eame provision within three
Yaurs

R500 per smployes In respect of whom the
fallure to comply ocours

TABLE TWO: MAXIMUM PERMISSIBLE FINE INVOLVING AN UNDERPAYMENT

. No previous fallure to comply

26% of the amount due, Including any
Interest owing on the amount at the dats of
the order

A previous failure to comply in respect of the
same provision within three years

50% of the amourt due, Including eny
interest owing on the amount at the date of |
the order i

A previous fallure to comply in reapect of the
same provigion within a vyear, or two
provious fallures fo comply In respect of the
gamae provision within thres yvears

76% of the amount dus, Including any
interest owing on the amount at the dats of
the order

Lv
Page | 51

This gazette is also available free online at www.gpwonline.co.za




72 No. 49029 GOVERNMENT GAZETTE, 28 JULY 2023

 Three previous fallures fo comply in respect | 100% of the amount dus, including any |
| of the same provision within three years interest owing on the amount at the date of |
] , the order ;
- Four or more previous faliures to comply In | 200% of the amount dus, inciuding any |
; respect of the same provision within three | interest owing on the amount at the date of

YOS . the order ‘ s !
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APPENDIX A ~ ADDRESSES OF THE COUNCIL

The addresses and contact detalls of the Cauncll are as follows:

Joehannesburg office

Block F, Eastgate Park Offics

24 South Boulevard, Bruma 2108

Tel: (011) 450 4966/63

Fax: 088 550 4885

e-mall: disputes@boesl.co.za or info@bocel.co.za

Cape Town office

2 Floor, Sunbel Bullding,

3 Old Paari Road, Bsliville, Cape Town, 7530
Tel: 010 001 0096

Feot: 086 550 4885

s-mail: disputea@beesl.co.za or Info@beesl.co.za

Durban offics

Suite 102, Gateview Offica Park

3 Suger Close, Umhiangs Ridge 4320

Tel: 010 001 0087

Fax: 086 550 4095

e-mall: disputes@becel.co.za or info@berel.co.za

East London office
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Shop 110G, Beacon Bay Crossging Cenire

Cnr N2 & Bonza Bay Road, Beacon Bay 5241
Tel: 010 001 0098

Fax: 088 550 4805

e-mail; disputes@bocsl.co.za or info@bcoel.co.za

Port Elizabeth (Gqéberha) office

§1 Sixth Ave, Newlon Park

Port Elizabeth (Ggeberha) 6050

Tel: 010 001 0088

Fax: 086 550 4085

e-mall: disputes@beoel.co.za or Info@bocel.co.za
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