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DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT

NOTICE 75 OF 2021

Address: Braampark Forum 3, 33 Hoofd St,
Braampark, Johannesburg, 2017
Fax: 0865003351

(SOUTH AFRICA) E-mail: inforeg@justice.gov.za

Ensuring ion of your p
and effective access to information

QI (i Y2
L 4

Enq: Zodwa Rikhotso
Tel: +27 82 662 4869
Email: NtoRikhotso@justice.gov.za

INFORMATION REGULATOR
PROTECTION OF PERSONAL INFORMATION ACT, 2013 (ACT NO. 4 OF 2013):
COMMENCEMENT OF REGULATIONS RELATING TO THE PROTECTION OF PERSONAL
INFORMATION PUBLISHED UNDER GN R1383 IN GG 42110 OF 14 DECEMBER 2018.

The Information Regulator hereby gives notice of the commencement of the Regulations
issued in terms of Section 112(2) of the Protection of Personal Information Act, 2013 (Act No.
4 of 2013) as follows:

a) Regulation 4 commencing on 1 May 2021;
b) Regulation 5 commencing on 1 March 2021 and
c) The residual Regulations commencing on 1 July 2021.

Yours sincerely

. Htonln

Adv. Pansy Tlakula

Chairperson

By order of the Chairperson of the Information Regulator
Date: 17 February 2021

[ [ [T A IVILLIZE (T AT ULUTTIC VIS T TSI IVESS A DRSS Bl el o viclriver) |

This gazette is also available free online at www.gpwonline.co.za




86 No. 44191 GOVERNMENT GAZETTE, 26 FEBRUARY 2021

Address: Braampark Forum 3, 33 Hoofd St,
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Eng: Zodwa Rikhotso
Tel: +27 82 662 4869

Email: NtoRikhotso@justice.gov.za

INFORMATION REGULATOR
PROTECTION OF PERSONAL INFORMATION ACT, 2013 (ACT NO. 4 OF 2013)

The Information Regulator hereby publishes the Guidelines to Develop Codes of Conduct in
terms of Section 65 of the Protection of Personal Information Act, 2013 (No.4 of 2013) to be in
effect from the 1 March 2021.

Yours sincerely

AN/

Adv. Pansy Tlakula
Chairperson

By order of the Chairperson of the Information Regulator

Date: 17 February 2021
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PART 1 — INTRODUCTION: THE LEGISLATIVE FRAMEWORK

1

Purpose of POPIA and the need for a code of conduct

1.1

1.2

1.3

1.4

1.5

1.6

The purpose of POPIA is, amongst others, to give effect to the constitutional right
to privacy by safeguarding personal information when processed by a
responsible party.

POPIA applies to the processing of personal information:

1.2.1 entered in a record by or for a responsible party by making use of
automated or non-automated means provided that when the recorded
personal information is processed by non-automated means, it forms
part of a filing system or is intended to form part thereof; and

1.2.2 where the responsible party is:

1.2.21 domiciled in the Republic; or

1.2.2.2 not domiciled in the Republic but makes use of automated
and non-automated means in the Republic unless those
means are used only to forward personal information through
the Republic.

Chapter 3 of POPIA regulates the processing of personal information by or for a

responsible party through compliance with the eight (8) conditions for the lawful

processing of personal information, the processing of special personal
information and the processing of personal information of children.

POPIA empowers the Regulator to:

1.4.1 issue, from time to time, codes of conduct, amend and revoke codes;

1.4.2 make guidelines that would assist bodies to develop or to apply codes;

1.4.3 approve codes; and

144 consider afresh, upon application the determinations by adjudicators
under approved codes.

The purpose of a code is to establish a voluntarily accountability tool and to

promote transparency for relevant bodies on how personal information should be

processed. A code does not replace the relevant provisions in POPIA but
operates in support of the requirements in POPIA. A code cannot limit a data
subject’s right to privacy, which can only be done as provided for in POPIA.

The relevant bodies bound by an issued code of conduct must refrain from

performing an act or engaging in a practice that breaches the code. A breach of

an issued code is deemed to be a breach of the conditions for the lawful
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processing of personal information referred to in Chapter 3 and shall be dealt
with in terms of Chapter 10 of POPIA.

1.7 A code should limit itself to the provisions which outline the specific obligations
of relevant bodies bound by a code. A code should comply with all the conditions
for the lawful processing of personal information or meet the functional equivalent
standard of lawful processing of personal information. A code must also include,
but is not limited to, governance and administrative provisions in these guidelines
as applicable to specific relevant bodies.

1.8 In deciding whether to issue a code, the Regulator will consider whether a code
meets the requirements set out in Chapter 7 of POPIA and the requirements set
out in these guidelines.

1.9 The guidelines encourage different sectors to develop codes within an
established framework and harmonise the code with POPIA.

Objectives of the guidelines

2.1 The objective of these guidelines is to serve as an explanatory aid to Chapter 7
of POPIA.

2.2 These guidelines will further serve as a practical guide that outlines minimum
criteria and provides a framework to ensure that codes are evaluated in a
standard manner. This will foster transparency relating to requirements and

processes that will enable the approval of codes.

Definitions

Any term used in these guidelines would bear the same meaning as in POPIA unless
the contrary is indicated in these guidelines.

3.1 “Annually” means calendar year which runs from the date on which the code
was issued;
3.2 “Automated means’ for the purposes of these guidelines, means any

equipment capable of operating automatically in response to instructions given

for the purpose of processing information;

3.3 “Body’” means public or private body as defined in POPIA;
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3.4

3.5

3.6

3.7

3.8

3.9

“Code of conduct’” means a code of conduct issued in terms of Chapter 7 of
POPIA;

“Constitution’” means the Constitution of the Republic of South Africa, 1996;

“Data subject’’ means the person to whom personal information relates;

“Information matching programme” means the comparison, whether
manually or by means of any electronic or other device, of any document that
contains personal information about ten or more data subjects with one or more
documents that contain personal information of ten or more data subjects, for the
purpose of producing or verifying information that may be used for the purpose

of taking any action regarding an identifiable data subject;
“Person’ means a natural person or a juristic person;
“Personal information” means information relating to an identifiable, living,

natural person, and where it is applicable, an identifiable, existing juristic person,

including, but not limited to—

(a) information relating to the race, gender, sex, pregnancy, marital status,

national, ethnic, or social origin, colour, sexual orientation, age, physical or
mental health, well-being, disability, religion, conscience, belief, culture,

language, and birth of the person;

(b) information relating to the education or the medical, financial, criminal or

employment history of the person;

(c) any identifying number, symbol, e-mail address, physical address, telephone

number, location information, online identifier, or other assignment to the

person;

(d) the biometric information of the person;
(e) the personal opinions, views, or preferences of the person;
(f) correspondence sent by the person that is implicitly or explicitly of a private or

confidential nature or further correspondence that would reveal the contents

of the original correspondence;

(g) the views or opinions of another individual about the person; and

(h) the name of the person if it appears with other personal information relating

to the person or if the disclosure of the name itself would reveal information

about the person;
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3.10 “Prescribed” means prescribed by regulation or by a code of conduct;

3.11  ““Regulator’” means the Information Regulator established in terms of section
39 of POPIA;

3.12 ‘“Regulations” means Regulations made in terms of Section 112(2) of POPIA;

3.13 “Relevant body/bodies’ refers to any specified body or class of bodies, or any
specified industry, profession, or vocation or class of industries, professions, or

vocations that in the opinion of the Regulator which has sufficient representation;

3.14 “Relevant stakeholders’ means stakeholders, affected stakeholders or a body
representing such stakeholders.

3.15 ““Republic” means the Republic of South Africa; and

3.16 ‘““Responsible party’’ means a public or private body or any other person which,
alone or in conjunction with others, determines the purpose of and means for

processing personal information.

Who should use these guidelines

These guidelines should be used by:

4.1 relevant bodies that are considering developing a code for approval;

4.2 stakeholders considering a proposed code developed by a relevant body;

4.3 stakeholders and relevant bodies in considering a proposed code developed on
the Regulator’s own initiative; and

4.4 the Regulator in developing a code on its own initiative.

Purpose of these guidelines

The primary purpose of these guidelines is to outline how all the conditions for the lawful

processing of personal information are to be applied or complied with by relevant bodies.

These guidelines:

5.1 assist relevant bodies to decide whether it is appropriate for them to develop a
code;
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5.2 clarify when the Regulator will develop a code on its own initiative or when
relevant bodies may develop a code;

53 provide for stakeholder consultations when a code is being considered;

54 outline matters that need to be addressed in the issuing and registration of
approved codes;

55 clarify when notifications will be issued by the Regulator on the availability of a
proposed code for inspection;

5.6 outline the procedures that may be prescribed in a code for dealing with
complaints;

5.7 outline matters relating to the reviewing, amendment, or revocation of an issued
code;

5.8 apply to any specified personal information or class of personal information,
activities, industry, profession or vocation, or class of industries, professions, or
vocations that in the opinion of the Regulator has sufficient representation;

5.9 afford an opportunity to develop a framework that will support the lawful
application of POPIA in a transparent and cost-effective manner;

510 foster the lawful and reasonable processing of personal information in
accordance with POPIA which is beneficial to all sectors, encompassing the
needs and rights of relevant bodies and data subjects;

5.11 assist relevant bodies that process personal information to comply with POPIA;

5.12 encourage relevant bodies, when developing a code, to ensure that such code
builds trust amongst data subjects and stimulates transparent processing of
personal information; and

5.13 create the opportunity to develop best practices and ultimately attain improved
compliance with POPIA.

6 Reasons for developing a code of conduct

The reason for developing a code may include:

6.1

6.2

6.3

providing clarity on how the conditions for lawful processing of personal
information are to be applied and complied with given the features of a relevant
body;

providing a functionally equivalent means of fulfilling the obligations related to
the conditions for the lawful processing of personal information;

promoting an organisational paradigm shift in a relevant body relating to the

lawful processing of personal information;
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6.4 stipulating conditions for the lawful processing of personal information for any
specified information or classes of information;

6.5 stipulating conditions for the lawful processing of personal information for any
specified activity or class of activities;

6.6 outlining rules and procedures for information matching programmes if such
programmes are used within a specific sector;

6.7 outlining how the legitimate interests of data subjects are to be protected insofar
as automated decision making affect them;

6.8 providing details regarding the expiry of a code; and

6.9 providing a procedure of dealing with complaints.

Criteria for developing a code of conduct

In deciding to develop a code, relevant bodies should consider the following:

71 whether the relevant bodies that will be bound by a code meet the resource
requirements set out in par 10 below; and

7.2 whether POPIA, the Regulations or an issued code already cover the same
matters which may negate the need to develop a code.

Understanding of POPIA

A relevant body that is considering the development of a code must understand POPIA,
in particular the application of the conditions for the lawful processing of personal

information.

Administrative mechanisms

A relevant body which is considering developing a code should have adequate
administrative capacity to develop a code. This may include the establishment of a code
development committee or some other administrative mechanism to manage the
development of a code. The mechanism should include consultations with relevant

stakeholders.
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10

11

12

Resource requirements

A relevant body should ensure that it has sufficient resources for the development and

implementation of a code. Resources may need to be allocated for:

10.1
10.2
10.3
10.4
10.5
10.6
10.7
10.8

10.9
10.10

investigating the need for the development for a code;

establishing an administrative mechanism responsible for developing a code;
drafting and scoping of a code;

seeking legal or professional advice;

involving stakeholders in effective consultations on the draft code;

obtaining the necessary authorisation;

establishing sufficient representation;

establishing a body to oversee the operation of a code and reporting on its
operation;

establishing a procedure for the making and dealing with complaints if any; and
maintaining information about a code on the website, including a list of relevant

bodies bound by a code.

Notice of intention to develop a code of conduct

11.1

A relevant body should notify the Regulator of its intention to develop a code and
keep the Regulator informed throughout the process of the development of a
code.

Code of conduct requirements under POPIA

12.1

12.2

12.3

12.4

12.5

POPIA sets out the minimum requirements to be included in a code and how a
code should apply.

Any failure to comply with an issued code is deemed to be a breach of the
conditions for the lawful processing of personal information.

A code should limit itself to provisions which outline the specific obligations of
relevant bodies bound by a code and any mandatory requirements under POPIA;
Any matters unrelated to the conditions for the lawful processing of personal
information should not form part of a code to be approved by the Regulator.

A code does not replace the relevant provisions of POPIA.

10
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PART 2 — ISSUING OF A CODE OF CONDUCT BY THE INFORMATION
REGULATOR (Regulator)

The Regulator may from time to time issue a code on its own initiative or on application in the

prescribed manner and form as contained in Regulation 5 and Form 3.

13 General principles applicable to issuing of a code of conduct

13.1 A code of conduct must:

13.1.1  be in writing;

13.1.2 incorporate all the conditions for the lawful processing of personal
information or set out obligations that provide a functional equivalent of
all the obligations set out in those conditions; and

13.1.3 prescribe how the conditions for the lawful processing of personal
information are to be applied or complied with, given the features of the
sector or sectors in society in which the relevant responsible parties are

operating.

13.2 A code may apply to any one or more of the following:
13.2.1 any specified information or class of information;
13.2.2 any specified body or class of bodies;
13.2.3 any specified activity or class of activities; or
13.2.4 any specified industry, profession, or vocation or class of industries,

professions, or vocations.

13.3 A code must also specify appropriate measures:
13.3.1 for information matching programmes if such programmes are used
within a specific sector;
13.3.2 for protecting the legitimate interests of data subjects insofar as
automated decision making is concerned;
13.3.3 to provide for the review of the code by the regulator; and
13.3.4 to provide for the expiry of the code within a minimum five (5) year

period.

11
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14 Other matters that may be included in a code of conduct

14.1 A code may:

14.1.1 provide for exemptions granted by the Regulator;

14.1.2 consider a process for dealing with complaints by all relevant bodies
bound by a code and provide for the reporting to the Regulator about
those complaints; and

14.1.3 provide for the reporting of and deal with any other matters relating to

the processing of personal information provided for in POPIA.

15 Drafting style

15.1 The Regulator and affected stakeholders must be able to easily understand and
interpret a code.

15.2 Codes should be written in plain English language that is clear and concise.

15.3 The code may be translated in any other two official languages as determined by
the relevant body.

15.4 The obligations should be set out in a code in a logical order. For example, the
conditions for the lawful processing of personal information should be aligned
with the heading of each condition and in the order in which they appear in
POPIA.

16 Process for issuing of code of conduct

The Regulator may issue a code of conduct after consultation with relevant stakeholders
or on application by relevant bodies. The period of consultations with relevant
stakeholders should not be less than 30 days.

16.1 Codes issued by the Regulator on own initiative

16.1.1 The Regulator may issue a code of conduct on own initiative after
consultation with relevant stakeholders.

16.1.2 The consultation with the relevant stakeholders may take the following
forms:
16.1.2.1 a notice in the Gazette that the issuing of a code is being

considered;

12
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16.2

16.1.2.2 a draft of a code made publicly available, for example on the
Regulator’s website; or
16.1.2.3 an invitation to the public to make written submissions to the
Regulator within specified period.
16.1.2.4 the Regulator must consider any submissions made within
the specified period.
16.1.3 When conducting a consultation, the Regulator must ensure that
participation in the consultation is accessible to all affected persons.
16.1.4 Consideration will be given to the comments raised by the affected

persons and stakeholders consulted.

Codes issued by the Regulator on application by relevant bodies

The Regulator may also issue a code of conduct on application by relevant

bodies.

16.2.1 The application for the issuing of a code must be made in the form and
manner prescribed by the Regulator in the Regulations.
16.2.2 The application must amongst others be accompanied by the following
documentation:
16.2.2.1 a copy of the proposed or draft code being applied for;
16.2.2.2 submissions received during consultations;
16.2.2.3 the period that the proposed code was available for
consultation;
16.2.2.4 the relevant bodies which will be affected by the code;
16.2.2.5 the methods that were employed by the relevant body to
consult with relevant stakeholders;
16.2.2.6 a list of relevant stakeholders, relevant bodies and affected
persons who made submissions to the code;
16.2.2.7 details of the changes made to a code following consultations;
16.2.2.8 a summary of issues received through the consultation with
relevant stakeholders, relevant bodies, and affected persons;
and
16.2.2.9 reasons why a particular submission was not incorporated
into the final document.
16.2.3 A statement of consultation with the application to issue a code should

contain the following details:

13
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16.2.3.1 a copy of the explanatory material that has been prepared in
relation to the code;
16.2.3.2 if all the requirements in these guidelines are not met,
reasons as to why those requirements have not been met or
why they are not relevant; and
16.2.3.3 any other material document or information that may be
relevant to the Regulator’s decision to issue a code.
16.2.4 The Regulator must acknowledge receipt of the application within a
reasonable time which should not exceed a period of 14 days.
16.2.5 The decision of the Regulator on the application to issue a code of
conduct must be made in a reasonable time that does not exceed 13

weeks from the date of publication of the notice in the Gazette.

17 Openness and transparency

17.1  Inline with an issued code of conduct a member of a relevant body must develop
policies on how personal information is managed. This includes information
about how a data subject may complain about a breach of the conditions for the
lawful processing of personal information, and how the relevant body will deal
with such a complaint.

17.2 These policies must be made easily available on the website of a member of a

relevant body. Hard copies must be made available where necessary.

18 Notice of consideration for a code of conduct

The Regulator must:
18.1 give notice in the Gazette that the issuing of a code is being considered.
18.2 The said notice must contain a statement that:
18.2.1 the proposed code of conduct being considered and a copy thereof may
be obtained from the Regulator, and
18.2.2 written submissions on the proposed code may be submitted to the
Regulator within a period specified in the notice.
18.3 The Regulator may not issue the code of conduct unless it has considered all the
submissions made and is satisfied that all affected persons have been given a

reasonable opportunity to make submissions.

14
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18.4

The appropriate way to bring a code to the attention of affected persons will

depend on the circumstances of each case, but may include:

18.4.1 placing a code or information about a code on the website of the
Regulator;

18.4.2 public notices in newspapers or industry publications;

18.4.3 direct engagement with relevant stakeholders and relevant bodies; or

18.4.4 consultation with relevant Regulators to assess any other legal issues

associated with a code.

19 Notification

19.1

19.2

19.3

19.4

The Regulator will notify relevant bodies of a decision to issue a code in writing.
The decision will include the date when the issuing of a code will take effect.
Upon issuing of a code the Regulator will publish an explanatory statement
outlining the reasons for approving a code.

The Regulator will also notify relevant bodies of a decision not to issue a code
and the notice will include reasons for such decision.

The Regulator will publish, within 30 days of its decision to issue a code, a notice
in the Gazette that a code has been issued.

The Regulator will publish a notice within 30 days of its decision to issue a code

on its website and/or by any other means.

20 Register for approved codes of conduct

20.1

20.2

The Regulator must keep a register of approved codes. Where the Regulator
approves a variation to a code, the register will include the relevant code as
varied. The register will not include any code that the Regulator has removed
from the register.

The register, including the full content of any approved code will be made publicly

available on the website of the Regulator.

15
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PART 3 — CODE GOVERNANCE

21

22

23

24

Governance arrangements

211

21.2

POPIA does not state how a code should be administered. However,

there are several matters regarding governance arrangements in a code to
consider when deciding whether to develop a code.

The Regulator will consider the governance arrangements in a code upon
receiving an application for registration of a code.

Bodies bound by a code of conduct

221

22.2

A code must clearly state the relevant bodies that are bound by a code, or
establish a way of identifying the relevant bodies bound by a code.

Once a code has been issued it is in force and legally binding on relevant bodies.

Identifying relevant bodies bound by a code of conduct

231

23.2

23.3

A code must identify the bodies which are bound by a code, for example by listing
the affected bodies in a code itself.

If any of the bodies are subject to more than one code, each code must list the
bodies which are bound by that code.

Failure to clearly identify bodies bound by a code, either through listing the
bodies that will be bound or by clearly describing the way in which bodies bound
by a code can be identified, may constitute a reason not to issue a code or to

remove a code from the register of approved codes.

Monitoring compliance with a code of conduct

241

24.2

24.3

The Regulator should, put mechanisms in place to monitor the effectiveness of
a code in achieving compliance.

Relevant bodies must have processes in place that outline how complaints or
enquiries from data subjects will be handled.

Relevant bodies must assess compliance with the code.

16
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25

Reporting on compliance with a code of conduct

25.1

25.2

25.3

254

25.5

25.6

25.7

The relevant bodies should submit an annual report to the Regulator which

should also be made available on the relevant body’s website.

The annual report must be submitted one (1) year after a code has been issued

by the Regulator.

The report should include the following:

25.3.1 accurate, up to date and sufficient information on how a body has
monitored compliance with a code. This includes information received
in reports from bodies bound by a code and from assessments or
investigations;

25.3.2 aggregate information about systemic issues or serious or repeated
interference with the conditions for the lawful processing of personal
information that occurred during the reporting period;

25.3.3 if information regarding the effectiveness of a code in achieving
compliance has significantly changed from the last report, a description
of the change and any proposed process or practice to address the
change;

25.3.4 the number of complaints in relation to a code received annually;

25.3.5 the average time taken to resolve the complaints;

25.3.6 statistical information about the nature of the complaints;

25.3.7 statistical information about the outcomes of the complaints; and

25.3.8 information about the remedies awarded in resolving the complaint.

If the reports are not provided to the Regulator or they indicate a lack of

compliance with a code, this shall inform a decision by the Regulator to review,

vary or revoke a code.

The relevant bodies bound by a code should also report systemic issues or

serious violations of a code to the Regulator as soon as they become aware of

them.

A code of conduct may prescribe procedures for making and dealing with

complaints alleging a breach of a code.

If a code sets out procedures for making and dealing with complaints the

Regulator must be satisfied that a code meets the standards prescribed by the

Regulator and these guidelines.
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PART 4 — COMPLAINTS HANDLING

26 Purpose of a complaints handling procedure

26.1  The purpose of a complaints handling procedure is to:

26.1.1 ensure that the prescribed standard procedure is complied with;

26.1.2 ensure that complainants are aware of the procedure that will be utilised
in handling complaints;

26.1.3 ensure that the procedure is fair, transparent, impartial and responsive;

26.1.4 enable the expedient resolution of complaints;

26.1.5 promote effective decision making;

26.1.6 ensure that complaints are first raised with the responsible party that
has allegedly compromised personal information.

26.1.7 ensure that the responsible party is afforded the opportunity to respond
to the complaint;

26.1.8 ensure that the data subject who is aggrieved by the decision of the
responsible party submits the complaint to an independent adjudicator;
and

26.1.9 ensure that the responsible party or data subject who is aggrieved by
the decision of the independent adjudicator submits the complaint to the
Regulator.

26.2 The complaint can be escalated directly to the Regulator in instances where the
complaint warrants the attention of the Regulator, including and not limited to the
following circumstances:

26.2.1 the complainant will be disadvantaged if the complaint is directed to the
responsible party directly;

26.2.2 a systemic violation of the protection of personal information has
occurred;

26.2.3 the responsible party has a history of habitual violation of the protection
of personal information;

26.2.4 complainants represent a class of individuals against the same
responsible party; or

26.2.5 the complaints arise out of similar circumstances and there is a common

issue of law or fact.
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28

Who may submit a complaint?

271
27.2
27.3
27.4

27.5

a data subject;

a person acting on behalf of a data subject;

a competent person acting on behalf of a minor;

a relevant person appointed by a court of law to manage the affairs of a data
subject; or

a responsible party or a data subject who is aggrieved by the decision of the

independent adjudicator.

The complaints process

281

28.2

28.3

28.4

28.5
28.6

A code of conduct may prescribe procedures for making and dealing with
complaints alleging a breach of a code without limiting or restricting the
provisions of Chapter 10 of POPIA.

Once a code issued under Section 60 of POPIA is in force, failure to comply with
such a code is deemed to be a breach of the conditions for the lawful processing
of personal information referred to in Chapter 3 of POPIA and dealt with in terms
of Chapter 10 of POPIA.

If a code sets out procedures for making and dealing with complaints the
Regulator must be satisfied that the code meets the prescribed standards in line
with POPIA and the guidelines issued by the Regulator in terms of Section 65 of
POPIA.

If a code sets out procedures for making and dealing with complaints, the code
must provide for the appointment of an independent adjudicator by the relevant
body with whom the complaints may be lodged.

A code must provide for the details of the independent adjudicator.

A responsible party or data subject who is aggrieved by a determination,
including any declaration, order or direction that is included in the determination,
made by an adjudicator after having investigated a complaint relating to the
protection of personal information under an approved code of conduct, may
submit a complaint in terms of section 74(2) with the Regulator, against the

determination upon payment of a prescribed fee.
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29 Responsibilities of the Independent Adjudicator

291

29.2

29.3

294

29.5

The adjudicator when exercising his/her powers must have due regard to Section
44 of POPIA.

The adjudicator must utilise a process that is impartial, accessible, flexible, and
efficient and must also observe the principles of natural justice and procedural
fairness.

The adjudicator must prepare and submit a report, in a form satisfactory to the
Regulator, within five (5) months of the end of a financial year of the Regulator
on the operation of a code during that financial year. The financial year end of
the Regulator is the 315t of March of each year.

The annual report must specify the number and nature of complaints made to an
adjudicator under a code during the relevant financial year.

The adjudicator’'s determination continues to have effect unless and until the
Regulator makes a determination under Chapter 10 of POPIA relating to the

complaint or unless the Regulator determines otherwise.

PART 5 — REVIEWING, VARYING AND REVOCATION OF AN APPROVED CODE
OF CONDUCT

30 Review of the operation of an approved code of conduct

30.1

30.2

30.3

30.4

30.5

The Regulator may on its own initiative review the operation of an approved code

within a five (5) year period or as and when deemed necessary.

The review may occur when the Regulator becomes aware of, amongst others,

the following:

30.2.1 a change in industry practices, technology or expectations of affected
persons that may impact the effective operation of a code; or

30.2.2 the lack of compliance with an approved code.

The Regulator will notify the relevant body in writing of the decision to review the

code. The Regulator will undertake a consultation during the review process.

If the Regulator decides to review an approved code, the Regulator must publish

a notice of the review on its website requesting comments from affected persons.

The outcome of the review of a code may inform a decision by the Regulator to

revoke an approved code.
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31

Variations to an approved code of conduct

311

31.2

31.3

314

31.5

31.6

31.7

The Regulator may approve, in writing, a variation of an approved code. A

variation may occur:

31.1.1 when a relevant body bound by the approved code applies for variation;
or

31.1.2 on the Regulator’s own initiative.

Where the Regulator decides to vary an approved code on its own initiative, the

variation cannot include provisions that deal with exemptions.

Before deciding whether to approve a variation, the Regulator may undertake a

consultation which may include:

31.3.1 making available a copy of the variation sought on the Regulator’s
website;

31.3.2 consulting any affected persons the Regulator considers appropriate for
the variation sought; and

31.3.3 publish a notice of the variation sought in the Gazette.

In deciding whether to consult regarding a variation, the Regulator may consider

the extent to which relevant bodies bound by a code and affected persons have

been afforded the opportunity to comment on the variation.

In deciding whether to approve a variation, the Regulator will consider the

matters specified in these guidelines. The decision will be informed by whether

the proposed variation effectively addresses the issues it seeks to resolve.

If the Regulator decides to vary an approved code, the Regulator must:

31.6.1 notify the relevant body of its decision including the date on which the
variation will occur;

31.6.2 publish a notice of the variation on the Regulator's website. The
variation must be published as soon as practicably possible to ensure
that relevant bodies have sufficient time to implement same;

31.6.3 add the varied code to the register and remove the original approved
code from the register; and

31.6.4 publish a notice on the Regulator’'s website and in the Gazefte stating
that the original approved code has been varied.

The relevant body must publish the varied code on its website within 14 days

from the date of publication of the varied code in the Gazette.
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32 The form and manner of the application to vary an approved code of conduct

321

32.2

An application to vary an approved code must take the form of a letter addressed

to the Regulator setting out the following:

32.1.1 the title of the approved code;

32.1.2 the name of the relevant body bound by the code that is applying for
variation;

32.1.3 the details of the proposed variation;

32.1.4 the reasons for the variation;

32.1.5 any potential consequences resulting from the variation, including the
impact on relevant bodies bound by the approved code; and

32.1.6 details of any consultation carried out with relevant bodies bound by the
approved code along with other affected stakeholders.

The application must also include:

32.2.1 acopy of the proposed variation clearly marked on the current approved
code.

32.2.2 submissions received on any consultation undertaken on the variation;
and

32.2.3 if all the requirements in these guidelines are not met, a statement
explaining why those requirements have not been met or why they are
not relevant, and any other material that may be relevant to assist the

Regulator’s decision to issue a code as varied.

33 Revocation of an approved code of conduct

33.1

33.2

The Regulator may revoke an approved code and thereafter remove from the

register. In deciding whether to revoke an approved code, the Regulator will

consider the following:

33.1.1 a change in industry practices, technology or expectations of affected
persons that may impact the effective operation of a code; or

33.1.2 the lack of compliance with an approved code.

The Regulator may revoke an approved code:

33.2.1 on application by one or more relevant bodies representing one or more
bodies bound by a code;

33.2.2 on application of any relevant body bound by a code; or

33.2.3 on the Regulator’s own initiative.
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33.3

33.4

In revoking an approved code, the Regulator will undertake a consultation in a

similar process as for a variation of an approved code.

If an approved code is revoked, the Regulator must:

33.4.1

33.4.2

33.4.3

notify the relevant body that applied for the revocation of the decision to
revoke the approved code, including the date of the revocation;

publish a notice relating to the revocation of the approved code on the
Regulator’'s website and in the Gazette; and

remove the approved code from the register.

34 The form and manner of the application to revoke an approved code of conduct

34.1

35 Review

An application to revoke an approved code must take the form of a letter

addressed to the Regulator setting out the following:

34.1.1
34.1.2

34.1.3

34.1.4

34.1.5

34.1.6

341.7

the title of the relevant approved code;

the name of the relevant body bound by the code, or the industry
representing one or more of the relevant bodies bound by the code, that
is applying for revocation;

the reasons for the revocation;

any potential consequences resulting from the revocation, including the
impact on relevant bodies bound by the approved code;

details of any consultation carried out with relevant bodies bound by the
approved code along with other relevant stakeholders;

any submissions received during the consultation on revocation of the
code; and

if these submissions were not considered, the reasons thereto must be
provided.

Any person has the right to review the decision of the Regulator to approve, vary or revoke

a code in the High Court having jurisdiction.
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Floor
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v

Tel: 010 023 5200

Ensuring protection of your personal information
and effective access to information

Fax: 0865003351

IQUMRHU LABALAWULI BENGCOMBOLO

UMTHETHO WOKUKHUSELWA KWENGCOMBOLO YOBUQU 4 KA-2013

Ngokwenjenje iQumrhu laBalawuli beNgcombolo lipapasha iZikhokelo Zokuqulunga
Imiggaliselo Yokuziphatha ngokwesigendu 65 soMthetho Wokukhuselwa Kwengcombolo

Yobuqu 4 ka-2013, eziza kugala ukusebenza ukususela kuMatshi 1, 2021.

P Hlonle .

Adv.F.P.Tlakula
uSihlalo
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YOKUZIPHATHA
Zikhutshwe phantsi koMthetho Wokukhuselwa
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ICANDELO 1 — INTSHAYELELO: IMITHETHO EZISEKELWE KUYO

1 Injongo yoMthetho Wengcombolo nemfuneko yemigqgaliselo yokuziphatha

1.1

1.2

1.3

1.4

1.5

Phakathi kwezinye iinjongo, injongo yoMthetho Wengcombolo kukuphumeza

ilungelo elingokoMgaqo-siseko lokuba neemfihlo zakho ngokukhusela

ingcombolo yobuqu xa isetyenziswa ngumntu onoxanduva.

UMthetho Wengcombolo usebenza xa kusetyenziswa ingcombolo yobuqu:

1.2.1

1.2.2

engeniswe kwirekhodi ngumntu onoxanduva okanye ingeniselwa

umntu onoxanduva, kusetyenziswa iindlela ezizisebenzela ngokwazo

okanye ezingazisebenzeli ngokwazo, kuxhomekeke ekubeni xa

ingcombolo yobuqu erekhodiweyo isetyenziswa ngeendlela

ezingazisebenzeli ngokwazo, iba yinxalenye yenkqubo yokufayilisha

okanye injongo sukuba ikukuba ibe yinxalenye yayo; kwaye

umntu onoxanduva:

1.2.21 uzinze kwiRiphablikhi; okanye

1.2.2.2 engazinzanga kwiRiphablikhi kodwa abe esebenzisa iindlela
ezizisebenzela ngokwazo nezingazisebenzeli ngokwazo
kwiRiphablikhi, ngaphandle kokuba ezo ndlela
zisetyenziselwa kuphela ukuthumela ingcombolo yobuqu
ityhutyha kwiRiphablikhi.

ISahluko 3 soMthetho Wengcombolo silawulwa ukusetyenziswa

kwengcombolo yobugu ngumntu onoxanduva okanye kusenzelwa umntu

onoxanduva ngokwenza okufunwa yimigathango esibhozo (8) yokusetyenziswa

kwengcombolo yobuqu ngokusemthethweni, ukusetyenziswa kwengcombolo

ekhethekileyo yobuqu nokusetyenziswa kwengcombolo engabantwana.

UMthetho Wengcombolo ugunyaza iQumrhu Labalawuli ukuba—

1.4.1

1.4.2

1.4.3
1.4.4

liman’ ukukhupha imigqaliselo yokuziphatha, lenze utshintsho kuyo,
liyitshitshise nokuyitshitshisa;

liqulunge izikhokelo eziya kunceda amaqumrhu ukuba aqulunge
imigqaliselo okanye ayisebenzise;

liyivume imigqaliselo; kwaye

xa kuthe kwenziwa isicelo, ligwalasele ngokutsha izigqibo ezenziwe

ngabagwebi phantsi kwemigqaliselo evunyiweyo.

Injongo yemigqaliselo kukuba nesixhobo sokwenza abantu baphendule

nokukhuthaza ukuba asebenzele elubala amaqumrhu afanelekileyo kwindlela

ayisebenzisa ngayo ingcombolo yobuqu. Imigqaliselo ayiyithathi indawo yoko
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1.6

1.7

1.8

1.9

kutshiwo kuMthetho Wengcombolo, koko isebenza ixhasa iimfuneko zoMthetho
Wengcombolo. Imigqaliselo ayinakulinciphisa ilungelo lomntu lokuba neemfihlo
zakhe, elinokuncitshiswa kuphela ngendlela ekuchazwe ngayo kuMthetho
Wengcombolo.

Amaqumrhu achaphazelekayo ankganyangelwayo yimigqgaliselo ekhutshiweyo
yokuziphatha makayeke ukwenza isenzo okanye ukubandakanyeka kumkhuba
owaphula le migqaliselo. Ukwaphulwa kwemigqaliselo ekhutshiweyo
kuthathwa njengokwaphulwa kwemigqgaliselo yokusetyenziswa
ngokusemthethweni kwengcombolo yobuqu ekuthethwe ngako kwiSahluko 3,
yaye kuza kuthatyathwa inyathelo ngako ngokweSahluko 10 soMthetho
Wengcombolo.

Imigqgaliselo kufuneka iphelele kuphela koko kuxela iimbopheleleko
zamaqumrhu athile ankganyangelwayo yimigqaliselo. Imigqaliselo kufuneka
ihambisane nayo yonke imigqgaliselo yokusetyenziswa ngokusemthethweni
kwengcombolo yobuqu okanye kufuneka ihlangabezane nomlinganiselo
wokusetyenizswa ngokusemthethweni kwengcombolo yobuqu. Imigqaliselo
kufuneka iquke kananjalo, nangona ingaphelelanga apho, iquke neendawo
ezithetha ngolawulo ezikwezi zikhokelo, ngendlela ezisebenza ngayo
kumaqumrhu athile achaphazelekayo.

Ekwenzeni isiggibo mayela nokuba malikhuphe imigqaliselo kusini na, iQumrhu
Labalawuli maligwalasele ukuba imigqaliselo iyahlangabezana kusini na
neemfuneko ezixelwe kwiSahluko 7 soMthetho Wengcombolo Yobuqu
neemfuneko ezixelwe kwezi zikhokelo.

Ezi zikhokelo zikhuthaza amacandelo ahluka-hlukeneyo ukuba aqulunge
imigqgaliselo ngokulawulwa yimida eyaziwayo nokuthi ziyenze imigqgaliselo

ivisisane noMthetho Wengcombolo.

2 linjongo zezikhokelo

2.1

2.2

Injongo yezi zikhokelo kukuba zibe luncedo lokucacisa iSahluko 7 soMthetho
weNgcombolo.

Kwakhona ezi zikhokelo ziza kuba sisikhokelo esisebenzisekayo esixela
iimfuneko ezisisiseko nesinika umda-nkqubo wokugqinisekisa ukuba
imigqaliselo iphononongwa ngendlela esemgangathweni. Oku kuza
kukhuthaza ukusebenzela elubala mayela neemfuneko neenkqubo eziza

kwenza ukuba yamkelwe le migqaliselo.
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Ukuchazwa kwamagama

Naliphi na igama elisetyenziwe kwezi zikhokelo linaloo ntsingiselo elinayo
nakuMthetho Wengcombolo ngaphandle kokuba okunye okubhaliweyo kwezi
zikhokelo kubonisa ngenye indlela.

3.1 elithi “ngonyaka” lithetha unyaka wekhalenda ogalela kumhla eyakhutshwa

ngawo le migqaliselo;

3.2 “lindlela ezizisebenzela ngokwazo’ kwezi zikhokelo, siso nasiphi na isixhobo
esinako ukusebenza sighutywa ngumntu sisabela kwimiyalelo esiyinikwe

ngenjongo yokusebenzisa ingcombolo;

3.3 “iqumrhu’’ liqumrhu likarhulumente okanye elizimeleyo ngendlela ekuchazwe

ngayo kuMthetho Wengcombolo;

34 “iMigqaliselo Yokuziphatha’ yimigqaliselo yokuziphatha ekhutshwe
ngokweSahluko 7 soMthetho Wengcombolo;

3.5 “‘uMgaqo-siseko’ nguMgaqo-siseko weRiphablikhi yoMzantsi-Afrika ka-1996;

3.6 “umntu emalunga naye ingcombolo’ nhgumntu emalunga naye ingcombolo
yobuqui;
3.7 “indlela yokuthelekisa ingcombolo” yintelekiso, nokuba kuthelekiswa

ngumntu okanye ngobuchwepheshe okanye ngesixhobo esithile, kuthelekiswa
uxwebhu oluqulethe ingcombolo yobuqu emalunga nabantu abali-10 okanye
ngaphezulu engabo ingcombolo, ithelekiswa noxwebhu olunye okanye
amaxwebhu aligela aqulethe ingcombolo yobuqu yabantu abali-10 okanye
ngaphezulu emalunga nabo ingcombolo yobuqu, ngenjongo yokuvelisa okanye
yokuqinisekisa ingcombolo enokusetyenziselwa injongo yokumthabathela

inyathelo umntu engaye ingcombolo;

3.8 “umntu’” ngumntu okanye inkampani;
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3.9

3.10

3.12

3.13

“ingcombolo yobuqu’” yingcombolo engomntu othile onokwalathwa,

ophilayo, kuze ke ngokuxhomekeke kwiimeko, eli gama lithethe ingcombolo

engenkampani enokwalathwa, ekhoyo, kwaye eli gama lisengaquka—

(a)

(b)

(c)

(d)

(e)
()

9)
(h)

ingcombolo emalunga nohlanga alulo umntu, ubuni bakhe, ukuthi
ukhulelwe okanye akakhulelwe, utshatile okanye akatshatanga, ilizwe
angummi walo, isizwe azalwa kuso, okanye ubume bakhe entlalweni, ibala
lakhe, uthandana nasiphi isini, ubudala, impilo engokwasemzimbeni okanye
engokwasengqgondweni, intlalo-ntle yakhe, ukuba nesiphene, inkolo, isazela,
inkolelo, inkcubeko, ulwimi, nokuzalwa komntu;
ingcombolo emalunga nembali yomntu kwicala lemfundo, lonyango,
lezimali, lolwaphulo-mthetho, okanye lokugeshwa;
inombolo yokumfanisa loo mntu, umfuziselo, i-imeyile, idilesi yesitrato,
inombolo yomnxeba, ingcombolo engendawo akuyo, into anokufaniswa
ngayo kwi-intanethi, okanye olunye uphawu anokubonwa ngalo umntu;
ingcombolo yobunzululwazi engaloo mntu;

izimvo zaloo mntu, iimbono zakhe, okanye izinto akhetha zona kunezinye;

imbalelwano ethunyelwe nguloo mntu eyimfihlo noko okanye eyimfihlo
kakhulu, okanye enye imbalelwano etyhila okuqulethwe yenye imbalelwano
yangaphamobili;

izimbo okanye iimbono zomnye umntu ngalo mntu; kunye

negama lalo mntu ukuba livela nenye ingcombolo yobuqu emalunga nalo
mntu okanye ukuba ukudandalaziswa kwegama ngokwako

kungadandalazisa ingcombolo engalo mntu;

“efunekayo’ yefunwa ngummiselo okanye yimigqaliselo yokuziphatha;

“iQumrhu Labalawuli’’ liQumrhu Labalawuli Bengcombolo elasekwa

ngokwecandelo 39 loMthetho Wengcombolo;

“imiMiselo” yimiMiselo eyenziwe ngokwesigendu 112(2) soMthetho

Wengcombolo;

‘““amaqumrhu achaphazelekayo”’ lilo naliphi na iqumrhu elixeliweyo okanye

udidi Iwamaqumrhu, okanye urhwebo oluthile oluxeliweyo, imisebenzi

efundelwayo, okanye imisebenzi emelwe ngokwaneleyo, ngokokubona

kweQumrhu Labalawuli;
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3.14 ‘““abantu abachaphazelekayo’’ nhgabantu abachaphazelekayo okanye iqumrhu

elimela abo bantu bachaphazelekayo,

3.15 “iRiphablikhi”’ yiRiphablikhi yoMzantsi-Afrika; lize elithi

3.16 “umntu onoxanduva’ kube yinkampani karhulumente okanye ezimeleyo
okanye umntu omnye othi, eyedwa okanye edibene nabanye, enze isigqgibo

ngenjongo nangeendlela zokusebenzisa ingcombolo yobuqu.

Ngabantu abanjani amabasebenzise ezi zikhokelo?

Ezi zikhokelo zezokusetyenziswa—

4.1 ngamaqumrhu afanelekileyo acinga ukuqulunga imigqgaliselo emayivunywe;

4.2 ngamaqumrhu achaphazelekayo aceba ukuba nemigqaliselo equlungwe
liqumrhu elichaphazelekayo;

4.3 ngabantu abachaphazelekayo naziinkampani ezichaphazelekayo eziceba
ukuba nemigqaliselo equlungwe liQumrhu Labalawuli ngokwalo;

4.4 naliQumrhu Labalawuli eliqulunga imiggaliselo ngokwalo.

Injongo yezi zikhokelo

Injongo ephambili yezi zikhokelo kukuchaza indlela emayisetyenziswe ngayo yonke
imigqgaliselo yokusetyenziswa kwengcombolo yobuqu ngokusemthethweni okanye
kukuchaza indlela emakwenziwe ngayo okufunwa zezi zikhokelo ngamaqumrhu

afanelekileyo. Ezi zikhokelo—

51 zinceda amaqumrhu afanelekileyo ukuba enze isiggibo malunga nokuba
kufanelekile kusini na ukuba aqulunge imigqgaliselo;

5.2 zicacisa ukuba kunini apho iQumrhu Labalawuli liya kuthi liyiqulunge ngokwalo
imigqaliselo okanye kunini apho iinkampani ezichaphazelekayo zinokuthi
ziqulunge imigqaliselo;

53 zenza ukuba kubekho uthethathethwano nabo babandakanyekayo xa

kugwalaselwa ukuqulunqgwa kwemigqgaliselo;
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54

5.5

5.6

5.7

5.8

5.9

5.10

5.1

512

5.13

zicacisa imibandela ekufuneka kuqutyiswane nayo xa kukhutshwa imigqaliselo
evunyiweyo naxa ibhaliswa;

zicacisa ukuba kuxa kutheni ekuya kuthi kukhutshwe izaziso liQumrhu
Labalawuli ngokufumaneka kwemigqgaliselo ecetywayo ukuze ihlolwe;

zixela iindlela zokwenza ezinokuthi zifunwe kwimigqgaliselo zokusingatha
izikhalazo;

zixela imibandela emalunga nokugwalaselwa ngokutsha kwemigqaliselo,
ukutshintshwa kwayo okanye ukutshitshiswa kwayo;

zisebenza nakweyiphi na ingcombolo yobuqu exeliweyo okanye kudidi oluthile
Iwengcombolo yobuqu, kwimisebenzi ethile exeliweyo, kushishino,
kwimisebenzi efundelwayo, emelwe ngokwaneleyo ngokokubona kweQumrhu
Labalawuli;

zinika ithuba lokuqulunga umda-nkqubo oya kukuxhasa ukusetyenziswa
ngokusemthethweni koMthetho Wengcombolo ngendlela eselubala
nefanelweyo yimali yayo;

zikhuthaza ukusetyenziswa okusemthethweni nokubhadlileyo kwengcombolo
yobuqu ngokoMthetho Wengcombolo, okuthi kube luncedo kuwo onke
amacandelo, igubungela iintswelo namalungelo azo zonke iinkampani
ezichaphazelekayo nabantu emalunga nabo ingcombolo;

zinceda amaqumrhu achaphazelekayo asebenzisa ingcombolo ukuba
akwenze okufunwa nguMthetho Wengcombolo;

zikhuthaza amaqumrhu afanelekileyo, xa equlunga imigqgaliselo, ukuba
aginisekise ukuba loo migqaliselo ikhuthaza ukuthembana phakathi kwabantu
emalunga nabo ingcombolo kwaye ikhuthaza ukusetyenziswa okuselubala
kwengcombolo yobuqu; kwaye
zidala ithuba lokuthi ggi nezona ndlela zilungileyo zokusebenza kuze
ekuggibeleni kwenziwe ngendlela ebhetele kunakuqala okufunwa nguMthetho

Wengcombolo.

6 Izizathu zokuqulunga imigqaliselo yokuziphatha

Phakathi kwezizathu zokuqulunga imigqaliselo yokuziphatha kusengabakho ezi—

6.1

kukucacisa ukuba imigathango yokusetyenziswa ngokusemthethweni
kwengcombolo yobuqu iza kwenziwa isebenze njani kuze kwenziwe okufunwa

yiyo, kucingelwa izinto eyahluke ngazo inkampani ethile;

10
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6.2 kukunika indlela esebenzayo yokufeza iimbopheleleko ezimayela
nemigathango yokusetyenziswa ngokusemthethweni kwengcombolo yobuqu;

6.3 kukukhuthaza indlela eyahlukayo kweyakuqala yokusebenza kwenkampani
malunga nokusetyenziswa ngokusemthethweni kwengcombolo yobuqu;

6.4 kukuxela imiqgathango yokusetyenziswa ngokusemthethweni kwengcombolo
yobuqu, kusenzelwa ingcombolo exeliweyo okanye iindidi zengcombolo;

6.5 kukuxela imigqaliselo yokusetyenizswa ngokusemthethweni kwengcombolo
yobuqu kusenzelwa nawuphi na umsebenzi oxeliweyo okanye udidi
Iwemisebenzi;

6.6 kukuxela imigaqo neendlela zokwenza zamaphulo okuvisisanisa ingcombolo
ukuba loo maphulo asetyenziswa ngaphakathi kwicandelo elithile;

6.7 kukuchaza ukuba baza kukukhuseleka njani abantu emalunga nabo
ingcombolo kwindlela okubachaphazela ngayo ukwenziwa kwesigqibo
ngendlela ezenzekelayo;

6.8 kukunika iinkcukacha malunga nokuphelelwa kwemigqaliselo;

6.9 nokunika indlela yokwenza ekusingatheni izikhalazo.
limfuneko ekuqulungeni imigqaliselo yokuziphatha

Xa eggqiba kwelokuba aqulunge imiggaliselo yokuziphatha, amaqumrhu afanelekileyo

makaqwalasele oku kulandelayo:

7.1 ukuthi amaqumrhu afanelekileyo aza kunkganyangelwa yimigqgaliselo
ayahlangabezana kusini na neemfuneko zobuncwane ezixelwe kwisigendu 10
ngezantsi; nokuthi

7.2 uMthetho Wengcombolo, okanye imiMiselo okanye imigqaliselo ekhutshiweyo
ayisele ithetha kakade kusini na nhgemibandela eyinto enye, nto leyo

enokwenza ukuba kungabikho mfuneko ukuqulunga imigqgaliselo.

Ukuwugonda uMthetho Wengcombolo

Iqumrhu elifanelekileyo elicinga nhgokuqulunga imiggaliselo kufuneka liwugonde

uMthetho Wengcombolo, ngakumbi ukusetyenziswa kwemiqathango yokusetyenziswa

ngokusemthethweni kwengcombolo yobuqu.

lindlela ezisetyenziswayo ekuwusebenziseni

11
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10

11

12

Igumrhu elifanelekileyo elicinga ngokuqulunga imigqgaliselo kufuneka likwazi

ngokwaneleyo ukuqulunga imigqaliselo. Oku kusengaquka ukusekwa kwekomiti

yokuqulungwa kwemigqaliselo okanye enye indlela yolawulo yokongamela

ukuqulungwa kwemiggaliselo. Indlela leyo kufuneka iquke ukubonisana nabo

babandakanyekileyo.

Izinto ezifunekayo ekuwusebenziseni

Iqumrhu elifanelekileyo kufuneka liginisekise ukuba linobuncwane obanelyo

bokuqulungwa kwemigqaliselo neyokwenziwa isebenze. Kusengafuneka ukuba

kusetyenziswe ubuncwane—

10.1
10.2
10.3
10.4
10.5

10.6
10.7
10.8

10.9
10.10

bokuphanda ukuba ikho kusini na imfuneko yokuqulunga imigqaliselo;
bokuthi gqgi necebo lolawulo lokuqulungwa kwemigqaliselo;

bokubhala imiggaliselo eseluvavanyo nokubona ukuba ifanele ibe ngakanani;
bokufuna icebiso lomthetho okanye lomntu ongumpondozihlanjiwe;
bokubandakanya ababandakanyekileyo kuthethathethwano olululo malunga
nemiggaliselo eseluvavanyo;

bokufumana ukugunyaziswa okuyimfuneko;

bokuba bamelwe ngokwaneleyo abantu;

bokuseka iqumrhu lokongamela ukusetyenziswa kwemigqaliselo lize lenze
ingxelo ngokusetyenziswa kwayo;

bokuthi ggi nendlela yokukhalaza neyokuzisingatha izikhalazo, xa zikho;
nobokuyigcina kwiwebsayithi ingcombolo emalunga nemigqaliselo, kuguka
noluhlu Iweenkampani ezichaphazelekayo ezinkganyangelwayo yimigqaliselo.

Isaziso sokuba kucetywa ukuqulunga imigqgaliselo yokuziphatha

111

Igumrhu elifanelekileyo kufuneka lazise iQumrhu Labalawuli ukuba liceba
ukuqulunga imigqaliselo lize libe soloko lilazisa iQumrhu Labalawuli ngako

konke okwenzekayo ekuqulungweni kwemigqaliselo.

limfuneko zemigqaliselo yokuziphatha phantsi koMthetho Wengcombolo

12
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12.1

12.2

12.3

12.4

12.5

UMthetho Wengcombolo uxela ezona mfuneko zisisiseko emaziqukwe
kwimigqgaliselo nokuthi ifanele isebenze njani imiggaliselo.

Ukusilela ukwenza okufunwa yimigqaliselo ekhutshiweyo kuthathwa ngokuthi
kukwaphula imigathango yokusetyenziswa ngokusemthethweni kwengcombolo
yobuqu.

Imigqaliselo kufuneka iphelele ekuchazeni iimbopheleleko ezikhethekileyo
zamaqumrhu afanelekileyo ankganyangelwayo yimigqaliselo nazezinye
iimfuneko ezisisinyanzelo phantsi koMthetho Wengcombolo;

Nayiphi na imibandela engenanto yakwenza nemigqaliselo yokusetyenziswa
ngokusemthethweni kwengcombolo yobuqu akufanele ibe yinxalenye
yemiggaliselo emayivunywe liQumrhu Labalawuli.

Imigqaliselo ayiyithathi indawo yoko kufanelekileyo okutshiwo nguMthetho
Wengcombolo.

ICANDELO 2 — UKUKHUTSHWA KWEMIGQALISELO YOKUZIPHATHA
LIQUMRHU LABALAWULI LENGCOMBOLO (iQumrhu Labalawuli)

IQumrhu Labalawuli linokuthi ngokunokwalo liman’ ukukhupha imigqgaliselo okanye lenze

njalo kusakube kwenziwe isicelo, ngendlela efunekayo nangefom efunekayo, njengoko

kutshiwo kumMiselo 5 nakwiFom 3.

13 Imigaqo-jikelele esebenza ekukhutshweni kwemigqaliselo yokuziphatha

13.1

Imigqaliselo yokuziphatha kufuneka:

13.1.1 ibhalwe;

13.1.2 iquke yonke imigathango yokusetyenziswa ngokusemthethweni
kwengcombolo yobuqu okanye ixele iimbopheleleko ezifanayo
ezixelwe kuloo migqgaliselo; kwaye

13.1.3 ixele ukuba imigathango yokusetyenziswa ngokusemthethweni
kwengcombolo inokusetyenziswa njani okanye kunokwenziwa njani
okufunwa yiyo, kucingelwa uhlobo lwecandelo okanye lwamacandelo
eluntwini ekusebenza kuwo abantu abanembopheleleko

abachaphazelekayo.

13
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13.2 Imigqaliselo isengasebenza kwenye okanye kweziligela kwezi zinto

zilandelayo:

13.2.1
13.2.2
13.2.3

13.2.4

nakweyiphi na ingcombolo exeliweyo okanye udidi Iwengcombolo;
nakweliphi na iqumrhu okanye udidi lwamaqumrhu;

nakuwuphi na umsebenzi oxeliweyo okanye udidi Iwemisebenzi;
okanye

nakuluphi na ushishino oluxeliweyo, umsebenzi ofundelwayo, okanye
umsebenzi nje, okanye udidi lIwamashishini, Iwemisebenzi

efundelwayo, okanye lwemisebenzi nje.

13.3 Imigqaliselo kukwafuneka ixele amanyathelo akhethekileyo:

13.3.1  amaphulo okuthelekisa ingcombolo ukuba loo maphulo asetyenziswa
ngaphakathi kwicandelo elithile;

13.3.2 okukhusela abantu emalunga nabo ingcombolo xa kusetyenziswa
ingcombolo ezisebenzela ngokwayo;

13.3.3 okuba kugwalaselwe ngokutsha imiggaliselo liQumrrhu Labalawuli;

13.3.4 nawaxa kuthe kwaphela imigqgaliselo ingekapheli iminyaka emihlanu
(5) elelona xesha lifutshane livumelekileyo.

14 Eminye imibandela enokuthi iqukwe kwimigqaliselo yokuziphatha

14.1 Imigqaliselo yokuziphatha inokuthi:

14.1.1

14.1.2

14.1.3

ibakhulule abantu abathile ekunkganyangelweni, bekhululwa
liQumrhu Labalawuli;

ithethe ngenkqubo yokusingathwa kwezikhalazo ngawo onke
amaqumrhu afanelekileyo ankganyangelwa yimigqaliselo ize ithethe
ngokwenza ingxelo kwiQumrhu Labalawuli ngezo zikhalazo; kananjalo
ithethe ngokwenziwa kwengxelo ngayo nayiphi na imibandela
nangokusingathwa kwemibandela nokuba yeyiphi na emalunga
nokusetyenziswa kwengcombolo yobuqu ekuthethwe ngayo
kuMthetho Wengcombolo.

15 Isimbo sokubhala

14
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15.1 IQumrhu Labalawuli nababandakanyekileyo abachaphazelekayo kufuneka

bakwazi ukuyigonda lula intsingiselo yemigqaliselo.

15.2 Imigqaliselo kufuneka ibhalwe ngesiNgesi esilula, esicacileyo nesibetha
koomofu.
153 Imiggaliselo kufuneka iguqulelwe kwezinye iilwimi ezisemthethweni ezimbini

nokuba zeziphi na ngendlela ekuggitywe ngayo liqumrhu elifanelekileyo.

15.4 limbopheleleko kufuneka zixelwe kwimigqgaliselo ngendlela evakalayo.
Umzekelo, imigathango yokusetyenziswa ngokusemthethweni kwengcombolo
yobuqu kufuneka ivumelane nesihloko somgathango ngamnye kwaye

ilandelane ngendlela elandelana ngayo kuMthetho Wengcombolo.

16 Inkqubo yokukhutshwa kwemigqaliselo yokuziphatha

IQumrhu Labalawuli linokuthi likhuphe imigqgaliselo yokuziphatha emva
kokubonisana nabo babandakanyekileyo abachaphazelekayo okanye linokuthi
likwenze oko xa kucele iqumrhu elifanelekileyo. Ixesha lokubonisana
nababandakanyekileyo abachaphazelekayo alifanele libe ngaphantsi kweentsuku

ezingama-30.

16.1 Imigqaliselo ekhutshwe liQumrhu Labalawuli ngokunokwalo

16.1.1 IQumrhu Labalawuli linokuthi ngokunokwalo likhuphe imigqaliselo
yokuziphatha emva kokubonisana nababandakanyekileyo
abachaphazelekayo.

16.1.2 Ukubonisana nababandakanyekileyo abachaphazelekayo kungaba
ngezi ndlela zilandelayo:
16.1.2.1 isihlokomiso kuShicilelo-Mithetho esithi kucetywa

ukukhupha imigqgaliselo;

16.1.2.2 imigqaliselo eseluvavanyo eyenziwe ngendlela yokuba
uluntu luyifumane, umzekelo, ngokuyipapasha
kwiwebsayithi yeQumrhu Labalawuli; okanye

16.1.2.3 isimemo esibhekiswa kuluntu sokuba lungenise izimvo
kwiQumrhu Labalawuli lingekapheli ixesha elithile.

16.1.2.4 IQumrhu Labalawuloi kufuneka lizigwalasele zonke izimvo
ezivakalisisweyo kwelo xesha limiselweyo.

16.1.3 Xa libonisana nabantu, iQumrhu Labalawuli maliginisekise ukuba
bonke abachaphazelekayo bayakwazi ukuthabatha inxaxhea

ekubonisaneni.

15
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16.2

16.1.4 Ziza kugwalaselwa izimvo eziveliswe ngabantu abachaphazelekayo

nababandakanyekileyo ekuboniswene nabo.

Imigqgaliselo ekhutshwe liQumrhu Labalawuli ngesicelo samaqumrhu

afanelekileyo

IQumrhu Labalawuli lisengakhupha imiggaliselo yokuziphatha emva
kokubonisana nababandakanyekileyo okanye ngesicelo samaqumrhu
afanelekileyo. Ithuba lokubonisana nababandakanyekileyo alimele libe

ngaphantsi kweentsuku ezingama-30.

16.2.1 Isicelo sokukhutshwa kwemigqgaliselo kufuneka senziwe ngefom
nangendlela efunwa liQumrhu Labalawuli kwimiMiselo.
16.2.2 Phakathi kwezinye izinto, isicelo masiphelekwe ngala maxwebhu
alandelayo:
16.2.2.1 ikopi yemigqaliselo eseluvavanyo ekwenziwa isicelo ngayo;
16.2.2.2 izimvo ezifunyenweyo xa bekuboniswana;
16.2.2.3 ubude bexesha eye yafumaneka ngalo imigqgaliselo
ecetywayo ukuze kuboniswane;
16.2.2.4 amaqumrhu aza kuchatshazelwa yimigqaliselo;
16.2.2.5 iindlela eziye zasetyenziswa liqumrhu elifanelekileyo
ekubonisaneni nababandakanyekileyo;
16.2.2.6 uluhlu lwababandakanyekileyo, olwamaqumrhu
afanelekileyo nolwabantu abachaphazelekayo abaye
bangenisa izimvo malunga nemigqaliselo;
16.2.2.7 iinkcukacha zezinto ezitshintshiweyo emva kokubonisana;
16.2.2.8 isishwankathelo seengongoma ezifunyenweyo
ngokubonisana nababandakanyekileyo, namaqumrhu
afanelekileyo;
16.2.2.9 nezizathu zokuba kungani uluvo oluthile lungafakwanga
kuxwebhu lokuggibela.
16.2.3 Amazwi abhaliweyo okubonisana kunye nesicelo sokukhupha
imiggaliselo kufuneka sibe nezi nkcukacha—
16.2.3.1 ikopi yencwadi echazayo eye yabhalwa malunga
nemigqaliselo:
16.2.3.2 ukuba iimfuneko ezikwezi zikhokelo akuhlangatyezwananga

nazo, makubekho izizathu zokungahlangabezani nazo
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17

18

okanye izizathu zokuba kungani zithathwa ngokuthi
ziwuphosile umxholo; kunye

16.2.3.3 nalo naluphi na olunye uxwebhu olubalulekileyo okanye
ingcombolo ebalulekileyo enokuthi ibaluleke xa iQumrhu
Labalawuli lisenza isiggibo sokukhupha imigqgaliselo.

16.2.4 IQumrhu Labalawuli malitsho ukuthi lisifumene isicelo kungekade
kube lixesha elide, emalingagqithi kwiintsuku ezili-14.

16.2.5 Isiggibo seQumrhu Labalawuli ngesicelo sokukhupha imiggaliselo
kufuneka senziwe kuselixesha kungekade kuphele iiveki ezili-13
ukususela kumhla wokupapashwa kwesihlokomiso kuShicilelo-
Mithetho.

Ukwenziwa kwezinto elubala

171 Ngokuvisisana nemigqgaliselo ekhutshiweyo, ilungu lequmrhu elifanelekileyo
kufuneka liqulunge imigago-nkqubo yendlela emayisingathwe ngayo
ingcombolo yobuqu. Oku kuquka indlela anokuthi ngayo umntu emalunga
naye ingcombolo akhalaze ngokwaphulwa kwemigathango yokusetyenziswa
ngokusemthethweni kwengcombolo yobuqu, nokuthi iqumrhu elifanelekileyo
liza kusisingatha njani eso sikhalazo.

17.2 Le migaqgo-nkqubo kufuneka yenziwe ifumaneke lula kwiwebsayithi yelungu
lequmrhu elifanelekileyo. Neekopi eziprintiweyo kufuneka zenziwe zifumaneke

xa kuyimfuneko.

Isihlokomiso sokuqwalaselwa kwemigqaliselo yokuziphatha

IQumrhu Labalawuli—

18.1  Malikhuphe isihlokomiso kuShicilelo-Mithetho esithi ukukhutshwa
kwemigqaliselo kuyaqwalaselwa.
18.2 Eso sihlokomiso masibe namazwi athi—

18.2.1 imigqaliselo yokuziphatha ecetywayo egwalaselwayo nekopi yayo
zinokufunywana kwiQumrhu Labalawuli, nathi

18.2.2 Kunokungeniswa izimvo ezibhaliweyo ezingemigqgaliselo ecetywayo

zibhekiswe kwiQumrhu Labalawuli lingekapheli ixesha elixeliweyo.
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18.3 IQumrhu Labalawuli alivumelekanga ukuba likhuphe imiggaliselo
yokuziphatha ngaphandle kokuba liziqwalasele zonke izimvo ezingenisiweyo
kwaye lanelisekile kwinto yokuba bonke abantu abachaphazelekayo banikwe
ithuba elaneleyo lokungenisa izimvo.

18.4 Indlela efanelekileyo yokuba imigqaliselo ifike kubantu abachatshazelwayo

yiyo iza kuxhomekeka kwimeko nganye, kodwa ezo meko zisengaquka—

18.4.1 ukuxhoma ikhowudi okanye ingcombolo engekhowudi kwiwebsayithi
yeQumrhu Labalawuli;

18.4.2 izaziso zikawonkewonke kumaphephandaba okanye kwiimagazini
zeenkampani;

18.4.3 ukuthetha ngqo nababandakanyekayo abachaphazelekileyo
neenkampani ezichaphazelekayo; okanye

18.4.4 ukubonisana namaQumrhu Abalawuli achaphazelekayo
ukuphonononga iingxaki ezimalunga nomthetho ezinento yokwenza

nemigqgaliselo.

19 Ukwaziswa

19.1  IQumrhu Labalawuli liza kwazisa amaqumrhu afanelekileyo ngesigqibo
sokukhupha imigqaliselo, liwazisa hgokubhala. Isiggibo siza kuguka umhla eza
kuqgala ngawo ukusebenza imigqaliselo. Lisakuba liyikhuphile imigqaliselo,
iQumrhu Labalawuli liza kupapasha amazwi achazayo axela izizathu
zokuyivuma imigqaliselo.

19.2 Kananjalo iQumrhu Labalawuli liza kwazisa amaqumrhu afanelekileyo
ngesigqibo sokungayikhuphi imiggaliselo, kwaye isaziso eso siza kuquka
izizathu zeso sigqgibo.

19.3 Zingekapheli iintsuku ezingama-30 liggibe kwelokuba likhuphe imigqaliselo,
iQumrhu Labalawuli liya kupapasha isihlokomiso kuShicilelo-Mithetho esithi
ikhutshiwe imigqaliselo.

19.4 Zingekapheli iintsuku ezingama-30 lithathe isiggibo sokukhupha imigqaliselo,
iQumrhu Labalawuli liya kupapasha isaziso kwiwebsayithi yalo okanye ke

ngenye indlela.

20 Umqulu wemigqaliselo yokuziphatha evunyiweyo
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20.1

20.2

IQumrhu Labalawuli kufuneka libe nomqulu wemigqaliselo yokuziphatha
evunyiweyo. Xa lithe iQumrhu Labalawuli laluvuma utshintsho olwenziwe
kwimigqaliselo, umqulu lowo uza kubonisa notshintsho olo olwenziweyo.
Umqulu awuyi kuyibonisa imigqaliselo esusiweyo liQumrhu Labalawuli.
Umqulu, kunye nayo yonke imigqaliselo evunyiweyo, kuza kwenziwa ukuba

ifunyanwe luluntu kwiwebsayithi yeQumrhu Labalawuli.

ICANDELO 3 — ULAWULO LWEMIGQALISELO

21

22

23

Amalungiselelo olawulo

211

UMthetho Wengcombolo awuxeli ukuba ifanele ilawulwe njani imigqaliselo.
Kodwa ke kukho imibandela eligela emalunga namalungiselelo olawulo
kwimigqaliselo emayiqwalaselwe xa kuthathwa isigqgibo sokuba makuqulungwe
imiggaliselo kusini na.

IQumrhu Labalawuli liya kugwalasela amalungiselelo olawulo kwimiggaliselo

lisakufumana isicelo sokubhaliswa kwemigqaliselo.

Amaqumrhu ankgqanyangelwayo yimigqaliselo yokuziphatha

221

22.2

Imigqaliselo kufuneka ixele ngokucacileyo amaqumrhu afanelekileyo
ankganyangelwayo yimigqaliselo, okanye ifumane indlela yokubona ukuba
ngawaphi amaqumrhu afanelekileyo ankganyangelwayo yimigqaliselo.
Yakuba imigqaliselo ikhutshiwe, iyasebenza kwaye iwankgamangela

ngokomthetho amaqumrhu afanelekileyo.

Ukuwazi amaqumrhu afanelekileyo ankqganyangelwayo yimigqaliselo
yokuziphatha

231

Imiggaliselo kufuneka iwazi amaqumrhu ankganyangelwayo yimigqaliselo,
umzekelo, ngokuwadwelisa loo maqumrhu achaphazelekayo kwimiggaliselo

ngokwayo.
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23.2 Ukuba kukho amaqumrhu alawulwa ziindidi eziligela zemigqgaliselo, udidi
ngalunye Iwemigqaliselo kufuneka ludwelise amaqumrhu ankganyangelwa lolo
didi lIwemigqaliselo.

23.3 Ukungawabonisi ngokucacileyo amaqumrhu ankganyangelwayo yimigqaliselo,
nokuba kungokudwelisa amaqumrhu aza kunkganyangelwa okanye
ngokuchaza ngokucacileyo indlela anokwaziwa ngayo amaqumrhu
ankganyangelwayo yimigqgaliselo, kunokuba sisizathu sokungayikhuphi

imiggaliselo okanye sokuyisusa kumqulu wemigqaliselo evunyiweyo.

24 Ukukubek’ esweni ukuthotyelwa kwemigqaliselo yokuziphatha

241 IQumrhu Labalawuli kufuneka libe namacebo okukubek’ esweni ukusebenza
ngempumelelo kwemigqaliselo ukuze kube kuyenzeka okufunwayo.

242 Amaqumrhu achaphazelekayo kufuneka abe neenkqubo ezichaza indlela
eziza kusingathwa ngayo izikhalazo.

24.3 Amaqumrhu achaphazelekayo kufuneka akuhlole ukuthoyelwa
kwemiggaliselo.

25 Ukwenza ingxelo ngokuthotyelwa kwemiggqgaliselo yokuziphatha

251 Amaqumrhu achaphazelekayo kufuneka athumele ingxelo gho ngonyaka eya
kwiQumrhu Labalawuli, ekukwafuneka yenziwe ifunyanwe kwiwebsayithi
yequmrhu elichaphazelekayo.

25.2 Ingxelo yonyaka ngamnye kufuneka ithunyelwe xa kuphela unyaka omnye (1)
ikhutshiwe imigqgaliselo liQumrhu Labalawuli.

25.3 Ingxelo leyo mayibe noku kulandelayo:

25.3.1 ingcombolo echanileyo, engashiywanga ngamaxesha, neyaneleyo
malunga nokuba iqumrhu liye lakubek’ esweni njani ukuthotyelwa
kwemiggaliselo. Oku kuquka ingcombolo efunyenwe ivela kwiingxelo
ezivela kumaqumrhu ankganyangelwayo yimigqaliselo nezivela
ekuhlolweni okanye kuphando.

25.3.2 ingcombolo epheleleyo emalunga neengxaki ezithe tshitshilili okanye
ukuphazanyiswa okubi kakhulu okanye okuphindaphindiweyo,
kuphazanyiswa imiqgathango yokusetyenziswa ngokusemthethweni

kwengcombolo yobuqu okwenzeke kwithuba lokwenza ingxelo;
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254

25.5

25.6

25.7

25.3.3 ukuba ingcombolo emalunga nokuphumelela kwemigqaliselo
ekwenzeni okufunekayo itshintshe kakhulu ukususela kwingxelo
yokuggqibela, mayichazwe into etshintshileyo nokuthi kucetywa ukuba
kwenziwe ntoni ukulungisa olo tshintsho;

25.3.4 inani lezikhalazo ezifunyanwa gho ngonyaka malunga nemigqaliselo;

25.3.5 umyinge wobude bexesha elithathwayo ukusombulula izikhalazo;

25.3.6 iinkcukacha-manani malunga nohlobo Iwezikhalazo;

25.3.7 iinkcukacha-manani malunga neziphumo zezikhalazo;

25.3.8 nengcombolo malunga nezisombululo ezinikiweyo zokuphelisa
isikhalazo.

Ukuba akukho zingxelo zinikwe liQumrhu Labalawuli, okanye ezibonisa
ukungathotyelwa kwemiggaliselo, oku kuza kuba sisizathu sokugwalaselwa
ngokutsha kwayo liQumrhu Labalawuli, okanye itshintshwe okanye
itshitshiswe.

Amaqumrhu afanelekileyo ankganyangelwayo yimigqaliselo nawo kufuneka

enze ingxelo ngeengxaki ezithe tshitshilili okanye ngokwaphulwa okukhulu

kwemigqgaliselo, esenza ingxelo kwiQumrhu Labalawuli kwakamsinya esakuba
nolwazi ngako.

Imigqaliselo yokuziphatha isenokuxela iindlela zokulandelwa xa kukhalazwa
okanye xa kusingathwa izikhalazo, zikhalazo ezo ezithi yaphulwe imigqgaliselo.

Ukuba imigqaliselo ixela iindlela emakukhalazwe ngazo nezokusingatha
izikhalazo, iQumrhu Labalawuli kufuneka laneliseke kwinto yokuba imigqaliselo
iyafikelela kumgangatho ofunwa liQumrhu Labalawuli nazezi zikhokelo.

ICANDELO 4 — UKUSINGATHWA KWEZIKHALAZO

26 Injongo yendlela emazisingathwe ngayo izikhalazo

26.1

Injongo yendlela emazisingathwe ngayo izikhalazo—
26.1.1 kukuginisekisa ukuba kulandelwa indlela esemgangathweni
efunekayo;

26.1.2 kukuginisekisa ukuba abakhalazayo bayayazi indlela eza

kusetyenziswa ekusingatheni izikhalazo;
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26.1.3 kukuqinisekisa ukuba indlela esetyenziswayo inobulungisa, iselubala,
ayinanketha-buso kwaye iyasabela;

26.1.4 kukwenza ukuba zisombululeke lula izikhalazo;

26.1.5 kukukhuthaza ukwenziwa kwezigqibo ngempumelelo;

26.1.6 kukugqinisekisa ukuba izikhalazo zigala zisiwe kumntu onoxanduva
ekuthiwa wenze okungafanelekanga kwingcombolo yobuqu;

26.1.7 kukuginisekisa ukuba umntu onoxanduva unikwa ithuba lokuba
asabele kwisikhalazo;

26.1.8 kukuqinisekisa ukuba umntu emalunga naye ingcombolo
okhwiniswayo sisiggibo somntu onoxanduva usisa isikhalazo sakhe
kumgwebi ozimeleyo;

26.1.9 nokuginisekisa ukuba umntu onoxanduva okanye umntu emalunga
naye ingcombolo okhwiniswayo sisiggibo somgwebi ozimeleyo usisa
isikhalazo kwiQumrhu Labalawuli.

26.2 Isikhalazo sinokusiwa ngqo kwiQumrhu Labalawuli kwiimeko zaxa isikhalazo
sifanelwe yingqalelo yeQumrhu Labalawuli, meko ezo ezingaquka ezi
zilandelayo:

26.2.1 umntu okhalazayo uza konakalelwa ukuba isikhalazo sakhe sigaliswa
kumntu onoxanduva;

26.2.2 kuninzi okoniweyo malunga nokukhuselwa kwengcombolo yobuqui;

26.2.3 sekungumkhwa kumntu onoxanduva ukona malunga nokukhuselwa
kwengcombolo yobuqu;

26.2.4 abantu abakhalazayo bangabandawonye kwaye bakhalazela umntu
onoxanduva abangaqaliyo ukumkhalazela; okanye

26.2.5 izikhalazo zisukela kwiimeko ezifanayo kwaye umthetho
obandakanyekileyo mnye okanye ingongoma ebandakanyekileyo inye

kuzo zonke ezi meko.

27 Ngabantu abatheni abanokungenisa isikhalazo?

27.1 ngumntu emalunga naye ingcombolo;

27.2 ngumntu omele umntu emalunga naye ingcombolo;

27.3 ngumntu omdala omele umntwana;

27.4 ngumntu ofanelekileyo omiselwe yinkundla yomthetho ukuba asingathe

imicimbi yomntu emalunga naye ingcombolo; okanye
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27.5 ngumntu onoxanduva okanye umntu emalunga naye ingcombolo okhwiniswayo

sisigqibo somgwebi ozimeleyo.

28 Inkqubo yokukhalaza

28.1 Imigqaliselo yokuziphatha isengaxela iindlela zokukhalaza nezokusingatha
izikhalazo zokwaphulwa kwemigqaliselo ngaphandle kokukusikel’ umda
okutshiwo siSahluko 10 soMthetho Wengcombolo.

28.2 Xa sele isebenza imigqaliselo ekhutshwe ngokwesigendu 60 soMthetho
Wengcombolo, ukungakwenzi okufunwa yiloo migqgaliselo kuthathwa
njengokwaphula imigathango yokusetyenziswa ngokusemthethweni
kwengcombolo yobuqu ekuthethwe ngako kwiSahluko 3 soMthetho
Wengcombolo kwaza kwashukuxwa kwiSahluko 10 soMthetho Wengcombolo.

28.3 Ukuba imiggaliselo ixela iindlela zokukhalaza nezokusingatha izikhalazo,
iQumrhu Labalawuli malaneliseke kwinto yokuba imigqgaliselo iyawufikelela
umgangatho ofunekayo ngokuvisisana noMthetho Wengcombolo nezikhokelo
ezikhutshwe liQumrhu Labalawuli ngokwesigendu 65 soMthetho
Wengcombolo.

28.4 Ukuba imigqgaliselo ixela iindlela zokukhalaza nezokusingatha izikhalazo,
imiggaliselo kufuneka ibe nendawo ethi makumiselwe umgwebi ozimeleyo
liqumrhu elifanelekileyo ezinokubhekiswa kuye izikhalazo.

28.5 Imigqaliselo mayibe neenkcukacha ezithetha ngomgwebi ozimeleyo.

28.6 Umntu onoxanduva okanye umntu emalunga naye ingcombolo okhwiniswayo
sisigqibo, kuquka isibhengezo, umyalelo okanye umyalelo oqukiweyo
kwisiggibo, owenziwe ngumgwebi emva kokuba esiphandile isikhalazo
esimalunga nokukhuselwa kwengcombolo yobuqu phantsi kwemigqaliselo
yokuziphatha evunyiweyo, unokuthi angenise isikhalazo ngokwesigendu 74(2)
kwiQumrhu Labalawuli, ekhalazela isiggibo kusakube kuhlawulwe umrhumo

ofunekayo.

29 Imisebenzi eluxanduva loMgwebi Ozimeleyo

291 Xa umgwebi esebenzisa amagunya akhe kufuneka acinge ngesigendu 44

soMthetho Wengcombolo.
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29.2

29.3

294

29.5

Umgwebi kufuneka asebenzise inkqubo engenamkhethe, efikelelekayo,
elungela zonke iimeko, nesebenza ngempumelelo, kananjalo kufuneka
akhumbule ubulungisa bemvelo nokusebenzisa ubulungisa kwiindlela
zokwenza izinto.

Umgwebi ozimeleyo kufuneka alungise ingxelo aze ayithumele, ngendlela
eyanelisa iQumrhu Labalawuli, zingaphelanga iinyanga ezintlanu (5) uphelile
unyaka-mali weQumrhu Labalawuli, kuyingxelo engokusebenza
kwemigqgaliselo ngexesha laloo nyaka-mali. Unyaka-mali weQumrhu
Labalawuli uphela ngoMatshi 31 wonyaka ngamnye.

Ingxelo yonyaka kufuneka ixele inani lezikhalazo nobunjani bazo ezibhekiswe
kumgwebi ngokwemigqaliselo ngexesha laloo nyaka-mali.

Isiggibo somgwebi siyaghubeka sisebenza ngaphandle kokuba okanye de
iQumrhu Labalawuli lenze isiggibo ngokweSahluko 10 soMthetho
Wengcombolo malunga nesikhalazo, ngaphandle kokuba iQumrhu Labalawuli
liggiba ngenye indlela.

ICANDELO 5 - UKUQWALASELWA NGOKUTSHA KWEMIGQALISELO
YOKUZIPHATHA EVUNYIWEYO, UKUTSHINTSHWA KWAYO
NOKUTSHITSHISWA KWAYO

30 Ukukuqwalasela ngokutsha ukusebenza kwemigqaliselo yokuziphatha ebisele
ivunyiwe

30.1

30.2

30.3

IQumrhu Labalawuli linokuthi ngokunokwalo likugwalasele ngokutsha
ukusebenza kwemigqgaliselo ebisele ivunyiwe ingekapheli iminyaka emihlanu
(5) okanye nanini na xa kubonwa kuyimfuneko.

Kunokugwalaselwa ngokutsha xa iQumrhu Labalawuli lithe laba nolwazi loku
kulandelayo:

30.2.1 utshintsho kwindlela ezenziwa ngayo izinto kumashishini,
kubuchwepheshe okanye kulindelo lIwabantu abachaphazelekileyo
okunokuthi kuchaphazele ukusebenza ngempumelelo kwemigqgaliselo;
okanye

30.2.2 ukungenziwa koko kufunwa yimiggaliselo evunyiweyo.

IQumrhu Labalawuli liza kulazisa ngencwadi iqumrhu elifanelekileyo, lilazisa

ngesigqibo sokuyigwalasela ngokutsha imigqgaliselo. |Qumrhu Labalawuli liza

kubonisana xa kusenziwa udliwanondlebe.
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31

30.4

30.5

Ukuba iQumrhu Labalawuli liggibe kwelokuba liyiqwalasele ngokutsha
imigqaliselo ebisele ivunyiwe, kufuneka lipapashe isihlokomiso
sokugwalaselwa kwayo ngokutsha kwiwebsayithi, licela izimvo kubantu
abachaphazelekayo.

Isiphumo sokuqwalaselwa ngokutsha kwemigqgaliselo singaba sisizathu
sokuba iQumrhu Labalawuli liggibe kwelokuba liyitshitshise imigqgaliselo ebisele

ivunyiwe.

Ukutshintshwa kwemigqaliselo yokuziphatha ebisele ivunyiwe

311

31.2

31.3

31.4

31.5

31.6

IQumrhu Labalawuli lisenokuthi, ngokubhala, likuvume ukutshintshwa

kwemigqaliselo ebisele ivunyiwe. Utshintsho lunokwenzeka—

31.1.1 xa iqumrhu elifanelekileyo elinkqanyangelwayo yimigqaliselo ebisele
ivunyiwe lisenza isicelo sokuba itshintshwe; okanye

31.1.2 xa kuliQumrhu Labalawuli ngokwalo eliyitshintshayo.

Xa iQumrhu Labalawuli liggiba ngokunokwalo kwelokuba liyitshintshe

imiggaliselo ebisele ivunyiwe, olo tshintsho alunakuquka iindawo ezithetha

ngokukhululwa kwizinkqgamangelo.

Ngaphambi kokuba iQumrhu Labalawuli liggibe kwelokuba livumelane

notshintsho, lingaqala libonisane, okungaquka—

31.3.1 ukuyenza ifumaneke kwiwebsayithi ikopi yotshintsho olufunwayo;

31.3.2 ukubonisana nabani na ochaphazelekayo iQumrhu Labalawuli elibona
kufanelekile ukuba kuboniswane naye ngotshintsho olufunwayo; lize

31.3.3 lipapashe kuShicilelo-Mithetho isihlokomiso sotshintsho olufunwayo.

Ekwenzeni isiggibo mayela nokuba libonisane ngotshintsho, iQumrhu

Labalawuli lingagwalasela ukuba balinikwe kangakanani ithuba abantu

abachaphazelekileyo lokuba bavakalise izimvo ngotshintsho.

Ekwenzeni isiggibo mayela nokuba livumelane notshintsho, iQumrhu

Labalawuli liya kugwalasela imibandela exelwe kwezi zikhokelo. Isigqibo siya

kusekelwa ekubeni utshintsho olucetywayo luyaqubisana na neengongoma

olufuna ukuzisombulula.

Ukuba iQumrhu Labalawuli liggiba kwelokuba liyitshintshe imigqaliselo ebisele

ivunyiwe, iQumrhu Labalawuli kufuneka—
31.6.1 lazise iqumrhu elifanelekileyo ngesigqgibo salo, kuquka nomhla oluza

kwenzeka ngawo utshintsho;
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31.6.2 lipapashe isihlokomiso sotshintsho kwiwebsayithi yeQumrhu
Labalawuli. Utshintsho kufuneka lupapashwe kamsinya kangangoko
kunokwenzeka ukuginisekisa ukuba amaqumrhu afanelekileyo aba
nexesha elaneleyo lokulwenza olo tshintsho;

31.6.3 longeze imigqaliselo etshintshiweyo kumqulu lize liyisuse kumqulu
imigqaliselo yakuqgala eyayivunyiwe; lize

31.6.4 lipapashe isihlokomiso kwiwebsayithi yeQumrhu Labalawuli
nakuShicilelo-Mithetho lixela ukuba imigqaliselo yakuqala

eyayivunyiwe itshintshiwe.

31.7 Iqumrhu elifanelekileyo kufuneka liyipapashe imigqaliselo etshintshiweyo
kwiwebsayithi yalo zingekapheli iintsuku ezili-14 ukususela kumhla
wokupapashwa kwemigqaliselo etshintshiweyo kuShicilelo-Mithetho.

32 Imo yesicelo sokutshintshwa kwemigqaliselo ebisele ivunyiwe

32.1 Isicelo sokutshintsha imiggaliselo yokuziphatha ebisele ivunyiwe kufuneka sibe
kwimo yeleta ebhekiswe kwiQumrhu Labalawuli, ixela oku kulandelayo:

32.1.1 isihloko semigqgaliselo evunyiiweyo;

32.1.2 igama lequmrhu elifanelekileyo elinkqanyangelwayo yimigqaliselo,
elenza isicelo sotshintsho;

32.1.3 iinkcukacha zotshintsho olucetywayo;

32.1.4 izizathu zotshintsho;

32.1.5 iziphumo ezinokubakho ezinokubangelwa lutshinthso, kuquka
nesiphumo kumaqumrhu afanelekileyo ankganyangelwayo
yimiggaliselo evunyiweyo;

32.1.6 neenkcukacha zokubonisana okuye kwenzeka engaqukwanga
amaqumrhu afanelekileyo ankqanyangelwayo yimigqaliselo
evunyiweyo kunye nabanye ababandakanyekileyo
abachaphazelekayo.

32.2 Kananjalo isicelo kufuneka sibe noku kulandelayo:

32.2.1 ikopi yotshintsho olucetywayo, lukrwelwe ngokucacileyo utshintsho olo
kwimigqaliselo yangoku evunyiweyo.

32.2.2 izimvo ezifunyenweyo zivela ekubonisaneni okwenziweyo
ngotshintsho; kuze kuthi

32.2.3 ukuba zonke iimfuneko ezikwezi zikhokelo akuhlangatyezwananga

nazo, kubekho amazwi achaza isizathu sokungahlangabezani nezo
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mfuneko okanye isizathu sokuba zingasebenzi apha, kunye nantoni na
enokufaneleka ukunceda iQumrhu Labalawuli likhuphe imigqgaliselo

etshintshiweyo.

33 Ukutshitshiswa kwemigqgaliselo yokuziphatha ebisele ivunyiwe

33.1 IQumrhu Labalawuli linokuyitshitshisa imiggaliselo ebisele ivunyiwe lize emva
koko liyisuse kumqulu. Ekuggibeni ukuba liyitshitshise kusini na imigqaliselo,
iQumrhu Labalawuli liya kugwalasela oku kulandelayo:

33.1.1 utshintsho kwiindlela ekughutywa ngazo kushishino, utshinthso
kubuchwepheshe okanye kulindelo Iwabantu abachaphazelekileyo
olunokuba nesiphumo ekusebenzeni ngempumelelo kwemigqaliselo;
okanye

33.1.2 ukungakwenzi okufunwa yimigqaliselo ebisele ivunyiwe.

33.2 IQumrhu Labalawuli lingayitshitshisa imiggaliselo evunyiweyo:

33.2.1 xa kucele iqumrhu elinye elifanelekileyo okanye aligela
ankganyangelwayo yimigqaliselo; okanye

33.2.2 xa kucela naliphi na iqumrhu elifanelekileyo elinkqanyangelwa
yimiggaliselo; okanye

33.2.3 xa iQumrhu Labalawuli liyitshitshisa ngokunokwalo.

33.3 Ekutshitshiseni imigqaliselo ebisele ivunyiwe, iQumrhu Labalawuli liza
kubonisana ngendlela efanayo neyokutshintshwa kwemigqgaliselo ebisele
ivunyiwe.

33.4 Ukuba imigqaliselo ebisele ivunyiwe itshitshisiwe, iQumrhu Labalawuli
kufuneka—

33.4.1 lazise iqumrhu elifanelekileyo elafaka isicelo sokutshitshisa
imigqaliselo ebisele ivunyiwe, kuquka nomhla wokutshitshiswa kwayo;

33.4.2 lipapashe kwiwebsayithi nakuShicilelo-Mithetho isihlokomiso
sokutshitshiswa kwemigqgaliselo ebisele ivunyiwe; lize

33.4.3 liyisuse kumqulu imigqaliselo ebisele ivunyiwe.

34 Imo yesicelo sokutshitshiswa kwemigqaliselo yokuziphatha ebisele ivunyiwe

34.1 Isicelo sokutshitshisa imigqgaliselo ebisele ivunyiwe kufuneka sibe kwimo

yeleta ebhekiswe kwiQumrhu Labalawuli, sixela oku kulandelayo:

34.1.1 isihloko semigqaliselo ebisele ivunyiwe;
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34.1.2

34.1.3
34.1.4

34.1.5

34.1.6

34.1.7

igama lequmrhu elifanelekileyo elinkganyangelwayo yimigqgaliselo,
okanye umzi-mveliso omela iqumrhu elifanelekileyo okanye
amaqumrhu afanelekileyo ankganyangelwa yimigathango, acela
ukutshitshiswa;

izizathu zokutshitshiswa;

iziphumo ezisenokubakho ezinokubangelwa kukutshitshiswa, kuquka
nesiphumo okunokuba naso kumaqumrhu afanelekileyo
ankganyangelwa yimigqaliselo ebisele ivunyiwe;

iinkcukacha zokubonisana okuye kwenziwa namaqumrhu
afanelekileyo ankganyangelwayo yimigqaliselo ebisele ivunyiwe kunye
nabanye ababandakanyekileyo;

izimvo ezifunyenweyo ngexesha lokubonisana ngokutshitshiswa
kwemigqaliselo; kuze kuthi

ukuba ezi zimvo azizange ziqwalaselwe, kunikwe izizathu zoko.

35 Ukuqwalaselwa ngokutsha

Nawuphi na umntu unelungelo lokucela ukuba siqwalaselwe ngokutsha isigqibo

seQumrhu Labalawuli sokuyivuma imigqaliselo, sokuba itshintshwe okanye sokuba

itshitshiswe, ekwenza oko kwiNkundla Ephakamileyo yommandla ahlala kuwo.
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