
MEMORANDUM OF UNDERSTANDING

Between

Broad-Based Black Economic Empowerment Commission

a statutory entity established in terms of section 138 of the Broad-Base0 Black

Economic Empowerment Act, Act No. 53 of 2003, as amended, herein represented by

Zodwa Ntu li in her capacity as the Commissioner, and duly authorised to

enter into this agreement

(hereinafter referred as the 13-BBEE Commission")

and

Companies and Intellectual Property Commission

A public entity established in terms of section 185 of the Companies Act, 2008 (Act

No. 71 of 2008), within the Department of Trade & Industry group of Institutions,

herein represented by Adv. Rory Vo ller in his capacity as Commissioner

and duly authorised thereto

(hereinafter referred to as the "CIPC")

coneeffthIg

mutual co-operation and assistance between the B-BBEE Commission and

CIPC (hereinafter referred to as 'the Parties") relating to the fulfilment of

responsibilities and obligations under the Companies Act, 71 of 2008 ("the Act") and

the Broad-Based Black Economic Empowerment Act, 53 of 2003, as amended

(13-BBEE Act") and any other legislation applicable to the Parties.

For period 6 June 2020 to 5 June 2025
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PREAMBLE

4EREAS the Parties acknowledge the importance of consultation, mutual support and
peration regarding aspects such as the disclosure of investigations, information,

fining and in general, mutual co- operation and a

WHEREAS the CIPC was established as a juristic person to function as an organ of
siaïe within the public administration but as an institution outside the public service,
entrusted with powers to provide efficient and effective registration of companies; maintain
accurate, up-to -date and relevant information concerning companies; promote education
and awareness of company and intellectual property laws and related matters, promote
compliance with the Act and efficient, effective and widest possible enforcement to achieve
the objectives of the Act;

AND WHEREAS the CIPC has jurisdiction throughout the Republic of South Africa and its
functions are, as set out in section 187 of the Act
a) promoting voluntary resolution of disputes arising in terms of the Act between a

company on the one hand and a shareholder or director on the other, as contemplated
in Part C of Chapter 7, without intervening in, or adjudicating on any such dispute;
monitoring proper compliance with the Act;
receiving or initiating complaints concerning alleged contraventions of the Act,
evaluating those complaints and initiating investigations into complaints;

d) receiving direction from the Minister in terms of section 190, concerning investigatio
to be conducted into alleged contraventions of the Act, or other circumstances, and
conducting any such investigation;
ensuring that contraventions of the Act are promptly and properly investigated;
negotiating and concluding undertakings and consent orders contemplated in section
169(1Xb)and 173;

g7 issuing and enforcing compliance notices;
t1) referring alleged offences in terms of the Act to the National Prosecuting Authority;

and
referring matters te a court, and appearing before the court or the Companies
Tribunal, as permitted or required by the Act.

AND WHEREAS the function and objectives of the CIPC (as expressed in the Act) are to
exercise or perform the powers, duties and functions assigned to or conferred upon CIPC
by the Act in respect of matters referred to it in ternis of section 187 of the Act.

AND WHEREAS the BEE C mmission is an entity within the administration of the
Department of Trade and Industry established in terms of section 138 of the BEEE Act,
entrusted with powers to oversee the implementation cf the B-BBEE Act, promote
compliance with the E -SBEE Act in the interest of the public, strengthen and foster
collaboration between the pubic and private sector to achieve the objectves of the E -EBEE
Act;
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AND WHEREAS the B -BBEE Cornrnission has jcrisdiction throughout the Republic of
South Africa and its functions are, as set out section F of the B -BBEE Act as follows:
(a) To oversee, supervise and promote adherence to the B -BBEE At in the interest of the

public;
ia) To strengthen and foster collaboration between the public and private sector in order

to promote and safeguard the objectives of broad- based black economic
ernpawerment

Vic) To receive complaints relating to broad -based black economic empowerment in
accordance with the B-BBEE Acte

(d) To investigate, either on its own initiative or in response to complaints received, any
matter concerning broad -based black economic empowerment;

(e) To promote advocacy, access to .opportunities and educational programmes and
initiatives of broad -based black economic empowerment

(f) To maintain a register of major broad-based black economic empowermert
transactions, above a threshold determined by the Minister in the Gazette,

g) To receive and analyse such reports as may be prescribed concerning broad -based
economic empowerment compliance from organs of state, public entities and private
sector enterprises;

(ri) To promote good governance and accountability by creating an effective environment
for the promotion and implementation of broad -based black economic empowerment;
To exercise such other powers which are not in conflict with the B-BBEE Act as may
be conferred on the B-BBEE Commission in writing by the Minister, and

%) increase knowledge of the nature and dynamics and promote public awareness of
matters relating to broad -based black economic empowerment by implementing
education and awareness measures, providing guidance to the public and conducting
research on matters relating to its mandate and activities.

AND WHEREAS the B-BBEE Commission has identified synergies err need for
c operation to effectively execute its mandate given non - compliance with the BEE Act
and the scourge of fronting that the B-BBEE Commission is required to address.

AND WHEREAS the Parties acknowledge the importance of investigating the fronting
practices and the relationship between corruption, derailment of economic transformation,
lack of protection to minority rights, lack of access to company information, fraudulent
attainment of high level B-BBEE status and flouting of corporate governance, and further
acknowledging that each Party may have specialised skills and specialist knowledge that
assist in conducting investigations;

Ailf WHEREAS the Parties acknowledge tip
in the context cf and subject to ail legislation,
Party.

erything dealt with and aç
rrrended from time to tim

ed to herein is
trlible to a

NOW THER f t l tira Fia agree enter into titis morandum of tinders ruling and
record the terms of their aQreerrrent follows: .
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2. DEFINITIONS

in this MOU, unless the context indicates a contrary intention, the following words and
expressions bear the meanings assigned to them and cognate expressions bear
corresponding meanings-

13BBEE Act" means the Broad-Based Black Economic Empowerment Act 53 of 2003, as
amended by Act 4$ of 2013;

"B-BBEE Commission" means Commission established in terms of section 13B of the B-
BBEE Act;

"CIPC" means the CIPC established in terms of 165 of the Companies Act 7

"MOU" means this Memorandum of Understanding;

"Requested Party" means a Party from whom a request under this MOU is addressed;

"Requesting Party" means a Party making a request under this MOU;

"the Act" means the Companies Act, 71 of 2008:

3, PURPOSE

3.1 This MOU sets forth the points of agreement between the B-BBEE Commission and
CIPC regarding exchange of certain information and interface of system in order to
inter alia enable both regulators to have access to each other's agreed to information
for purposes, amongst other, of improving our processes and providing
stakeholders, interested parties and the public with relevant information In
accordance with the laws of the Republic of South Africa.

3.2 Most specifically, this MOU sets out arrangements that both Parties have agreed to
implement in order to ensure that the information concerned pursuant and during the
implementation of this MOU -
a) is kept confidential and may not be disclosed to any person except as

authorised;
b) is collected, processed and stored by each Party In a manner as required by

South African law (e.g. the Companies Act, 2008, iP related legislation and
POPI Act);

c) is used solely for the purpose of improving the Parties' processes concerned as
reflected in this MOU.
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3,4 With regard to lrlacessibility of the CIPC or B-B Commisstt systerrr 1networks - Th e Parties acknowledge that the B-BBEE Commission and CIPCsystems may not be always accessible due to maintenance or due to circumstancesbeyond the reasonable control of either of the Parties, including at least virusinfection, unauthorised access or hacking, power failure or fault with atelecommunications network, or any other instance of force majeure beyond thereasonable control of either of the Parties, .:

The Parties recognise that requests in terms of this MOU will riot be denied solely canthe grounds of differences in the definitions used by or applicable to Reufitand Requested Parties.

This MOU embodies the understanding of the Parties with regard to a relati °rship ofconsultation, mutual support and co- operation between them, and serves tostrengthen and formalise a relationship between the Parties with reference toinvestigation, and training within the parameters of the Act and legislation andpolicies regulating the B -BBEE Commission.

3.7 The Parties agree to provide mutual assistance, su
laws and any other applicable legislation.

The Parties acknowledge that this MOU does net modify or supersede any laws-andthat it does not create legally binding obligations or enforceable rights between them.
,9 Anything performed under this MOU will be subject to applicable legislation. It willfurthermore be subject to applicable policies and standard operating procedures ofthe Parties and/or any other terms and conditions as may be agreed upon betweenthe CIPC and the B -BBEE Commission.

rt geavernng

ßtä Neither Party may cede, assign or transfer its rights and obligations inMOU, or any part thereof, either directly or indirectly, to any third party.

3 1 Each Party will provide the fullest possible measure of assistance to the othersubject to applicable legislation and policies and any other terms and conditionsagreed upon between the CIPC and the B-BBEE Commission.

3 2 Each request for assistance will be assessed on a case -byre basis by therequested Party to determine whether assistance can or may be provided andsubject to applicable processes of CIPC and BBBEE Commission.

The provisions of this MOU will not give rise to a right on the part of any ratterperson, directly or indirectly, to obtain. suppress or exclude any evidence or tochallenge the execution of any conduct under this MOU.

spect

Confidential

':.
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4.

4.1

4.2

GUIDELINES FOR MUTUAL ASSISTANCE

The Parties may agree to participate in the conduct n review of projects which
may be deemed necessary from time to time

In the event of the Parties identifying and agreeing on a specific form of Co-
operation that requires funding, the Parties will -
(a) comply with the process(es) concerned / applicable (if any) to obtain approval

for such funding / payment ; end
(b) thereafter formalise the specifics, rights and obligations of the Parties in a

separate legally binding contract.

43 Each Party remains responsible for its own expenses, excep
contract contemplated in clause 4.2 above,

as may be agree

4.4 No legally binding obligations shall arise from a contract contemplated in clause 4.4
above, where a Party's applicable policies and procedures relating to the
commitment of funding or other resources has not been complied with.

5. PRINCIPLES OF CO-OPERATION

5.1 The Parties will endeavour to co-operate with one another on the prevention,
detection and investigation of unlawful activities which come to their attention during
the execution of Their respective legal mandates.

5.2 The Parties will facilitate and foster cc-operation between them in relation to
investigation of matters that fall within their respective legal mandates and disclosure
of information as envisaged in cause 5.3 hereunder.

5.3 Co-operation contemplated in this MOU shall be subject to inter aiis CIPC processes
and based upon principles such es:
(a) Mutual trust, respect and benefit to the Parties;
(b) Technical information, knowledge and expertise exchanged between the

Parties shall not be passed to a third party without the prior written consent of
the other (originating) Party;

(c) Commitment to joint training and exchange of information where applicable to
enhance knowledge, skills and an understanding of the functions of the
respective Parties as per inter eilei CIPC processes; and

(d) Adherence to the legislative frameworks governing the Parties, while also
giving due consideration to political, economic and social considerations
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S. GUIDELINES FOR THE DISCLOSURE OF INFORMATION

6.1 In response to requests for information and assistance subject to any conditions
established, a Party will provide the fullest possible measure of mutual assistance,
subject to its governing statutes and regulations and overall policy.

6.2 Such assistance may include, inter Me, the disclosure of Information in pursuance of
the respective mandates subject to the limitations of the Act, the Ei-BBEE Act,
Protection of Personal Information Act (POPI) and any other legislation applicable to
the Parties and as per CIPC processes,

7. TRAINING AND INVESTIGATIONS

7.1 The Parties may assist one another to plan and Implement training programmes
designed to share expertise and skills In common areas and in order to do so, may
also when appropriate, make use of, inter alie, conferences and seminars.

7,2 The Parties shalt endeavour to stimulate discussion of matters I issues of mutual
concern and / or interest.

7.3 As already stipulated in section 13K of the B-88EE Act, the 6-8BEE Commission
may obtain information from CIPC by issuing CIPC with a summons. Further,
section 13E1(5) obliges each organ of state to assist the B-BBEE Commission to
execute Its authority and perform its functions effectively.

a. COMMENCEMENT AND TERMINATION

8.1 This MOU supersedes and replaces all previous oral or written (if any) agreements
or MOUs between the Parties, excluding any access to CIPC database agreements
between CIPC and B-I3BEE Commission.

8.2 This MOU will come into effect on 6 June 2020 and will automatically expire on 5
June 2025 rfertri') and may be terminated earlier by either Party by giving thirty
(30) days written notice to the other Party.

8.3 The termination of this MOU will not prejudice the completion, in accordance with
their terms, of any ongoing projects or activities under this MOU unless otherwise
agreed to by the Parties at or after termination of this MOU.

Corificiant4V

This gazette is also available free online at www.gpwonline.co.za

72    No. 43784	 GOVERNMENT GAZETTE, 9 OCTOBER 2020



. :. . " : .

. . . . . . . . .

9. UNSOLICITED INFORMATION

9.1 The iniomation acquired h terrns this MOU is subject to any coniklentiality
requirements in law and in particular any legislation applicable to the S-SSEE
COMMISSION.

9.2 If one Party comes into possession of information which would be likely to assist the
other Party in administrating or enforcing the laws for which it is responsible, the first-
mentioned Party may notify the other Party of the existence of that information,
subject o 9.1, and v(a) above and 111 below.

10. PERMISSIBLE USES AND CONFIDENTIALITY

10.1 The Parties and their officials are obliged lo treat information under this MOU as
confidential, except where compliance with a legal duty or compulsion by taw
necessitates disclosure. In the event of such disclosure the other Party shall be
Informed in writing without delay.

10.2 Where inforrnation may be and is disclosed in terrils of this MOU such information
will be disclosed by the Requested Party to the Requesting Party as soon as Is
reasonably possible. In regard to exchanges of confidential information, each Party
agrees not to disclose any such information to a third Party except as provided for in
applicable legislation and in the event of such disclosure the other Party shall be
informed In writing without delay.

10.3 Information supplied will be used for the purpose only for which it u led.

11. ANNEXU RES TO THIS MOU

11.1 This is a founding general agreement between the Parties. Further details with
regard to matters agreed to ir terms of this MOU will be dealt with between the
applicable business unit of the B-BBEE Commission and the On.

11.2 Such other specifio additional agreements or procedures and processes as the case
may be, wiii be In writing and agreed to by signatire thereof by both Parties end wilt
narrte nto effect on the date of signature of the Party signing last in time.

11,3 Such additional agreements, Procedures and processes will !corn part of this MOU
and any such agreement, procedure or process existence will be conditioral uponnt

the existence or continuing existence of this MOU or any amendment or re r eosin,

9
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ENT OF DISPUTES

When a dispute arises out of the interpret
MOU, the Parties must in good faith, rr
dispute amicably through direct negratia
through an intermediary .

REVIEW AND AMENDMENT

iorri operation errd irttpiarrtentat n of this
e every reasonable effort to settle the
iorr with the other Party or negotiations

The operation and implementation of this MOU shall bs s to periodic re by
the Parties but not less than once during the Tema.

'13,2 Notwithstanding the aforesaid,tds i tl eent t ohees In rsftiorr
affecting the content of this MOU, the Partes shall i d this MOU
within a period of fhrty (30) days from the date of the relevan into
effect, in order to oomph( with the legislative errrendrnerrts and wigl °etspeotive
effect viihere :n .w

`. ..`e

13.2 Any amendment agreed to by the Parties sine li be in wsf.tirrg and si by tl
authorised signatory of each Party. Such an amendment shall form part of this M it

... and such arrreniarrteat wilt come i:nkr efteet on such..adate es agreed upon by the :;

Partes

1d., GOOD FAITH

The Parties undertake tot mole rr°er t tl`ris MOU based on a founeat n of ut t trust art
good faith

DO Pt..i: E WITH POP

f . The Parties acknowledge their re oti e obligatlorss to rrtp y the substantiva
provisions of the Protection of Personal informationation Act, 4 of 2013, which in essence
comprises of both Parus allowing the other Partyamass to records can the condition
that the identifiable person (or his or her guardian or curator) to whom the records
Vites has furnished prior written consent for the disclosure of the records

2. A Party understands and acknowledges that the restrictions and obligations
accepted by the other Party pursuant to this MOU ' are reasonable and necessary in
order to protect the interests of the other Party, its employees and stakeholders and
that a Party's failure to comply with this MOU in any respect could cause irreparable
ham to the -DEE Commission the other Party, its employees and stakeholders t

htch there may be rai adequate legal remedy.
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153. A Party therefore understands and agrees, rio twithstartding any trt ry provision in
any other agreement between the Parties, that each Party retains Its fuil rights to
pursue legal or equitable remedies in the event of any breach or threatened breach
of this MOU, arid may prevent the other Party, any of its agents {if any) or
subcontractors (if any), or any third party who has received records from that Party
from violating this MOU by any legal means available. Each Party further
understands that violation of this MOU may sect that Party to applicable legal
penalties, including those provided under POPI and terminaban of any agreements
entered into between the B-BBEE Commission and CIPC.

d and agreed to at Pretori day of

tie Empowerment Cm:
F 2003, as á d

For and on behalf o rid irtteflectc,sa rt
established by section 41135 Act 71 of 2008
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