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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION
NO. 1077 09 OCTOBER 2020

=

MEMORANDUN OF UNDERSTANDING
Betwaen

Broad-Based Black Economic Empowerment Commission
2 stalutory entity established in terms of section 13B of the Broad-Based Black
Economic Empowerment Act, Act No. 53 of 2003, as amended, hersin represented by
Zodwa Niuli In her capacity as the Commissioner, and duly authorised i
enler into this agreement

{hereinafter referrad as the "B-BBEE Commission”)
and

Companies and intellectual Property Commission
A public entity established in lenns of section 185 of the Companies Act, 2008 (Act
No. 71 of 2008}, within the Department of Trade & Indusiry group of Institutions,
herein represented by Adv. Rory Voller in his capacity as Commissioner
and duly authorised thereto
{hersinafter referred to as the “CIPC”)}

concerning

mutual co-operation and assistance between the B-BBEE Commission and
CIPC (hersinafter referred fo as "the Parties”) relating io the fulfiiment of
responsibiliies and obligations under the Companies Act, 71 of 2008 (*the Act”) and
the Broad-Based Black Economic Empowerment Act, 53 of 2003, as amended
("B-BBEE Act”) and any other legislation applicable to the Parfies.

For period 8 June 2020 to 5 June 2025
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; es acknowledge the importance of consultation, mutual support
co-operation regarding a&gsac&s sﬂiﬁ”t as the disclosure of investigations, infmmim
training and in general, mutual co-operation and assistance;

AND WHEREAS the CIPC was established as a juristic person to function as an organ of
state within the public administration but as an institution oulside the public service,
entrusted with powers to provide efficient and effective registration of companies; maintain
acourate, up-to-date and relevant information conceming companies; promote education
ansi ammmss of company anzi inlellectual property laws and related mallers, promote

officient, effective and widest possible enforcement to achieve

AND WHEREAS the CIPC has jurisdiction throughout the Republic of South Africa and its

functions are, as sel out in section 187 of the Act

2} promoling voluntary resolution of disputes arising in terms of the Act between a
company on the ons hand and a shareholder or director on the other, as contemplated
irs Part C of Chapler 7, without Intervening in, or adjudicating on any such dispute;

b) gwp&f mgm sm%h the &t&

';saﬁxmz 173;
gl issxﬁng and mag compliance notices;

alieged offences in m’ms of the Act to zm Mational Prosecuting Authority;

i mmmmmamawamwngmewﬁmmmwnm
Tribunal, as permitied or required by the Act

wﬁ WKW m mﬁm &ﬁﬁ ais Cow o of ﬁ%& {}!F‘Q {a& Byrransen
exercise or perform the powers, duties and funclions assigned to or conferred
by the Act in respect of matiers referred to it in terms of section 187 of the Act.

mmm of ‘?mda m& imis:s&ry established
entrusted with powers o overses m %mp&amm%aﬁm of tm 3-BRE oY
mﬁm with the B-BBEE Act in the interest of the public, smg&sem sm% vfzsm
ollaboration between mmﬁa and &mia mmwﬁmm ohjectives of the B-BBEE

31

Lonfidantial

This gazette is also available free online at www.gpwonline.co.za




68 No. 43784 GOVERNMENT GAZETTE, 9 OCTOBER 2020

AND WHEREAS the B-BBEE Commission has jurisdicion throughout the Republic of
South Africa and its functions are, as set out section 13F of the B-BBEE Act as follows:
{a) To avm, supenvise and promote adherence to the B-BBEE Act in the interest of the

{b)

strengthen and foster collaboration between the public and private seclor in order

wmmmwmm&aabmmwmmm&mWic

empowsrment;

{c} To receive complaints relating to broad-based black economic empowsrment in
accordance wiiﬁ the B-BBEE Act;

{d} To investigate, either on ais aws initlative or in ms;&m m miaims received, any

{e) To pmm advocacy, sm& fo. Wmm anﬁ mﬁmﬁm&i programmes and
iatives of broad-based black economic empowsrment;
{H ‘i"a maintain & register of maw broad-based black economic smpowerment
fransactions, above a threshold determined by the Minister in the Gazetle;
gy To mmivs md am%ys& such mpms as may be prescribed conceming broad-based
owearment complisnce from organs of state, public entities and mm

d on the B-BBEE mm n wr%ﬁng by zha g&mw ami
knowledge ai ﬁw nature and dynamics and promote pt
.mm relating to broad-based bla ic en erment nen
education and mm mmm, providing gﬁ@m o i%w puhiis am& mﬁm&r&g
 on matters relating o its mandate and activities.

5 VHE the B-BBEE Commission has ideniified synergies and need iar
peration o sﬁmﬁmy execule its mandate given norn-compliance with the B-BBEE
> scourge of fronting that the B-BBEE Commission is required to address.

AND WHEREAS the Parties mmm ﬁw gmg:maﬁw of inm&gaﬁng the mﬁm
practices and the relationship betwesr
lack of protection to minority rigm %m af Ms ia mmmy v
aﬁaﬁwm&hig&m B-BBEE status and flouting of corpo ;
acknowle g that each Parly may haw amakm skﬁi«ia mé &p&c@iﬁ knowledge
assist in conducting Investigations;

o

1EREAS the Parties acknowledge that everything dealt with and agreed to hereir
in ifm context of and subject to all %sgmﬁen, as amended from time to tims, applicable ¢

3

NOW THEREFORE the Parties agme io enter into this Memorandum of Understanding and
record the tarms of thelr agresment as follows:

Confidentis!
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2.  DEFINITIONS

fi"& ih;s MOU, unless the context indicates a conbrary intention, the fisiiawmg wmis arsd
ns bear the meanings sssigned o them and cognate expressions
FTRRDD .'t= mnmggm

“B-BBEE Act” means the Broad-Based Black Economic Empowerment Act 53 of 2008, as

*BEBEE Commission” means Commission established in lerms of section 138 of the B-
BBEE Act

“CIPC” means the CIPC established in terms of 185 of the Companies Act 71 of 2008;

“MOU” means this Memorandum of Understanding;

“Requested Party” means a Party from whom a request under this MOU is addressed;
uesting Party” means a Parly making 8 request under this MOU;

“the Act” means the Companies Act, 71 of 2008;

3 PURPOSE ..
3.1 This MOU sets forth the points of agreement between the B-BBEE Commission and v
CIPC regarding sxchange of certain information and Interface of system in order to

inter alia mm both regulators 1o have access 1o each other's agreed to information
ﬁa:r purposes, amongst other, of improving our processes and providing

tak fers, interested parties and the public with relevant information in
“leve m&a with the laws of the Republic of South Africa.

3.2  Most specifically, this MOU sets out arangements that both Parties have agreed to
T it in W {o ensure that the %zfmim mm&m&ﬁ mtzm% and during the

ntation of this M@Q -
fidential and may not be disclosed fo any person except as

llected, processed and stored by each Party in a manner as mumd by
Soul Afﬁm i&w €&§ the ﬁmm M sulie, P related | w ion and

' mﬁ’}?m purpose ﬁfWWWFE%& LIOCESSeSs concams
sflected in this MOU,

3.3 As this m is a partnership agreemen
were of govemnment, no mmmﬁm fﬁ%amiaﬁ contribution armygs is applicabl
PUIpose a%‘ ﬁ}is %&8 w&ﬁ} mgmi to information or %&ﬁng

s
s

vy
i m;

i
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by

3.4 With regard to Inaccessibility of the CIPC andior B-BBEE Cormission systems /
networks - The Partles acknowledge that the B-BBEE Commission and CIPC
syslems may not be always scoessible due to maintenance or due o croumslances
beyond the mm&ia control of either of the Parties, Including at least virus
infection, unauthorised access o hacking, power fallwre or fault with a
szﬁwﬁm& zaam or any other instance of force m;m beyond the

reasonable conlrol of slther of the Parties,

35 The ?m recognise ﬁz&i wggmﬁ:& in %s;m of this MOU w;% mt be wew &m%ely on
and mum Pa

3.6 This MOU embodies the understanding of the Mﬁf% Wiﬁs rmﬁ {0 a relationship
ma&uﬁaﬁnﬁ, mzsma% m&gm‘z and co-operation betwee

_ raining within ﬁm g;ammam of the Act and éag%sia%m and
ating m %&8&& Commission.

3.7 ide mutual assistance, subject to thelr relevant govem

iaws axzé my other applicable legislation,

3.8 The Parlies acknowledge that this MOU does not modify or supersede ar ;
that it does not create legally binding obligations or enforceable rights between them.

a8 WMW% m&*&%%s&mwamﬁwmmiam it will
- be subject to applicable mm and siandard opersting proce of
?m ' andior any other terms and conditions as may be agreed upon be

the CIPC and the B-BBEE Commission.

310 Neither Party may cede, assign or transfer its righls and obligations in respect of this
MOU, or any part thereof, either directly or indirectly, 1o any third party.

a1 W%ﬁyvﬁﬁgmm&ﬁm&mw%@m&wmm%mww
subject to aﬁﬁﬁm iegiam&m mﬁ ;mizm and any aﬁm terms and conditions

3142 sst § s by the
ted Party fo Wmm whether assistance can e;sr may be pmsﬁaﬁ and
to applicable processes of CIPC and BBBEE Commission.

|l n visions of this MOU will not give rise fo a rght on the part of any other

mn, &rwﬁy or indirectly, to obtain, suppress or w&uﬁe any Wé\aﬁm or fo
challenge the execution of any conduct under this MOU.
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4,  GUIDELINES FOR MUTUAL ASSISTANCE

41 The Parties may agm to participate in the conduct and review of projects which
may be deemed necessary from time fo time.,

42 In the event of the Parlies identifying and agresing on a specific form of Co-
opsration that requires funding, the Parties will
{a} comply with the process{es) concerned / applicable (if any) to oblain approval
for such funding / ;;saymm; and
{b} theresfter formalise the specifics, rights and obligations of the Pafsﬁas ina
separate legally binding confract.

4.3 Each Party remains responsible for its own expenses, excepl as may be agreed ina
contract contemplated In clause 4.2 above.

4.4

legally binding obligations shall arise from a conlract contempieted in clause 4.4
am where a Party's sppliceble policies and procedures relating o the
commitment of funding or other resources has not been complied with.

5.  PRINCIPLES OF CO-OPERATION

B4 '"rm Pmﬁw will endeavour o co-operate with one ancther on the prevention,
e mﬁ §W§Mm @f M&wﬁzﬁ m\ém which come to their attention during

52 The Paries will facilitate and foster so-operstion between them in relation to
investigation of matters that fall within their respective %ﬂg&i mandales and disclosure
&mamwmvi&wm clause 5.3 hereunder.

o-operation contemplated in this MOU shall be subject to inter alia CIPC processes

mrx based upon principles such as;

{a} Mutusl trust, respsct and immfit o the Parties; .

{b) Technical information, knowledge and expertise exchanged between the =
?afm M not be ;mm o & third party without the prior written consent of

8.3

{Q} K change of information where apﬁm o

- jedge, skils and an understanding of the functions of the
ective Parties as per inter alia CIPC processes; and

{d) nce fo the legislative frameworks gmw m i%rﬁes while also

due wfmmm o polilice
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6.  GUIDELINES FOR THE DISCLOSURE OF INFORMATION

8.1 In response fo requests for information and assistance subject fo any conditions
esiablished, a Parly will provide the fullest possible measure of mutual assistance,
subject to its govermning stalutes and regulations and overall policy.

8.2 Such assistance may Include, infer alls, the disclosure of information in pursuance of
the respeciive mandates subject fo the lmitalions of the Act, the B-BBEE Act
Protection of Personal Information m {?{}m} and any other legislation applicable to
the Parties and as per CIPC processes

7.  TRAINING AND INVESTIGATIONS

7.4 ‘i‘m Parties may assist one another to plan and implement tralning programmes
lesigned o s%xam expertise and sidils In common areas and in order o do 50, may
aiw when a

7.2  The Parfies shall endeavour o stimulate disoussion of matters / ssues of mulusl
concern and / or interest

7.3 As glready stipulated in section 13K of m B-BBEE Act, the B-BBEE Commission
may oblain information from CIPC by issuing CIPC with 2 Wmﬁw Further,
section 138(5) obliges each organ of siate o &&si&i the B-BBEE Commission to
executs its authority and perform its funclions effective

8. COMMENCEMENT AND TERMINATION

81  This MOU supersedes revious oral or wiitten (i any) &Q?mwis
or MOUs mm iiw ?’arﬁes waﬁwg sny access o CIPC database agreements
between CIPC and B-BBEE Commission.

8.2 This MOU will coma inlo effect on 6 June 2020 and will automatically expire on 5
June 2025 (“Tery) and may be terminated &W &y sither Parly by giving thirly
{&}&wmmﬁwwmmrﬁw -

8.3 The termination of %?&is &éi}iﬁ will not prejudice the completion, in accordar
thelr terms, of any ongoing projects or ac ur i
agm o by the i%rﬁas at or after termination of this MOUL

ppropriale, make use of, inter glis, conferences and seminars.

”»LWN}

[
el
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9.  UNSOLICITED INFORMA

The information acquired in terms of this MOU Is subject to any confidentiality
requirements in law end In perticuler any legislation applicable to the B-BBEE
COMMISSION.

if one Party comes into possession of information which would be likely 1o assist the
satfm iﬁaﬁy in adminisirating or enforcing the laws for which it Is responsible, the first

entioned Parly may notify the other Parly of the existence of that information,
mmma 1. and 8, %{s}a&m and 11.1 balow.

0. PERMISSIBLE USES AND CONFIDENTIALITY
10.1 The Parties and their officisls are obliged o treat information under this MOU as

mﬁﬁaxﬁaﬁ m};& where complisnce with & legal ﬁw&y or compulsion by law
re. ifs the event of such disclosure the other Party shall be

my be and s disclosed in %&m :s?m MOu wm?@ mmm
ible tn msm? to m&hmg&s of wﬁﬁﬁwﬁa} §ﬁfmr§aixm &Zi?; ?am

10.3 information supplied will be used for the purpose only for which it was requested.
11. ANNEXURES TO THIS MOU -

111 This i& 8 fwr&&ﬁg gam agreement between the Parlies. Further ziataiis wsth
g matiers agreed o m m& s%‘ t?ﬁs_ ﬁm wai m ar%eaii with batweer

11.2

ed 1o by séﬁf;&mm thereof by both Parties
sture of the %@s@awm& in i%m

1.3

Confidential
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tation of this MOU shall be subject o periodic revie
i ohce during the Tem, |

agreed to by the Parlies a%wé% m in wrlting and signed off by the
: mﬁ of this &%m

pe v ﬁﬁi@%ﬁa@ to comply with the 3&3@&3%&%‘%&%&
iU : ; aﬁm&a&%wzﬁw %é@a%’zi
o %?3 ?ﬁm &%W% ﬁ}@ 5 : % i g ;

mz %‘?ﬁ& %ﬁm@ﬁ&bﬁa pers {W'%‘}iﬁ or her g&wﬁwg or m@wg’%w ‘

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 9 OKTOBER 2020 No. 43784 75

notwithstending any conbrary provision in
. that sech Party retains s full rights o
: dies in the wmi of any breach or threatensd breach
of zm &wi} and may prevert the other Party, any of i%ﬁ ﬁ@&ﬁ?ﬁ {if any) or
-s-w; iif any), or any third party who has ¢ swd records from ¢
A by any legel s m&&%%&%a% &aﬁ%
ation of this MOU may sublect that Parly o app
g’&{w%ﬁd under POP! and termination of any &gmm&s
B-BBEE Commission and CIPC.
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