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or payment of the cost of such medical aid] costs_or, constant
attendance care allowance and funeral costs:™:

by the substitution for the definition of “‘dependent of an employee™ of the
following definition:

* *dependant of an employee’ means—

(a) awidow or widower who at the time of the employee's death was a
life partner of the employee or who was married to the employee
according to civil law, civil union, customary law, or any other
marriage recognised in terms of any other law:

[(b) a widow or widower who at the time of the employee’s death
was a party to a marriage to the employee according to
indigenous law and custom, if neither the hushand nor the wife
was a party to a subsisting civil marriage;]

(¢) ifthere is no widow or widower referred to in paragraph (a) [or (b)],
aperson with whom the employee was at the time of the employee’s
death living as husband and wife:

(d) a child under the age of 18 years of the employce or ol his or her
spouse. and includes a posthumous child. step-child. an adopted
child and a child born out of wedlock:

(e) achild over the age of 18 years, but below the age of 25 vears il the
child is still receiving tertiary education. of the employee or his or
her spouse, and includes a [parent or any person who in the
opinion of the Director-General was acting in the place of a
parent, a brother, a sister, a half-brother or hall-sister, a
grandparent or a grandchild of] posthumous child. step-child. an
adopted child and a child born out o wedlock. who is a learner or
who is wholly or partly financially dependent on the employee[,]:
and

(/) achild who is 25 vears old or older. a parent. a brother, a sister. a
half-brother or half-sister, a grandparent, a grandchild or any other
person,

and who was in the opinion of the [ Director-General] Commissioner at

the time of the employee’s death wholly or partly financially dependent

on the employee; provided there is no widow or widower as referred to

in paragraph (a) or a person as referred 1o in paragraphs (¢) and (¢) or a

child as referred to in paragraph (d):"":

(g) by the substitution for the definition of ““carnings™ of the following definition:

“* *earnings’ means the remunceration [of an employee at the time of the
accident or commencement of an occupational disease as calculated
in terms of this] as defined in paragraph | ol the Fourth Schedule to the
Income Tax Act. 1962 (Act No. 58 of 1962). but does not include any

amount paid or payable to an employee—

(@) by way of any pension, superannuation allowance or retiring
allowance: and

(h) which constitutes an amount contemplated in paragraphs (a). (¢A),

(d). (e) or (eA) of the definition ol “*gross income™ in section | of

the Income Tax Act. 1962:":

(i) by the substitution in the definition of “employee ™ for paragraphs (b) to (d) of
the following paragraphs respectively:

“(b) a director or member of a [body corporate] legal person who has
entered into a contract of [service] employment or of apprentice-
ship or learnership with the [body corporate] legal person, in so far
as he or she acts within the scope ol his or her employment in terms
ol such contract or a person in receipt ol or entitled 10 receive
benefits in terms of this Act. irrespective of whether he or she is still
employed:

(¢) a person provided by a [labour broker] temporary employment
services against payment to a client for the rendering of a service or
the performance of work, and for which service or work such person
is paid by the [labour broker] temporary employment services:

(d) inthe case ol a deccased employee, his or her dependants, and in the
case of an employee who is a person under disability. a curator
acting on behalf of that employee.
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N

(4) Upon [application] request by the employer the [court] Commissioner may at
any time, on good cause shown, extend the period within which the amount
referred 1o in subsection (2) is payable or amend the amount of the instalments.
(5) [An order made under this section shall have the effect of a civil judgment
of 2 magistrate’s court in favour of the commissioner] The provisions of section
93E shall apply with necessary alterations 1o an employer who does not comply
with the provisions of this section.™.

Amendment of section 65 of Act 130 of 1993, as amended by section 24 of Act 61 of
1997

37. Scction 65 of the principal Act is hereby amended—
ta) by the substitution in subscction (1) Tor paragraph (a). of the following
paragraph:

“(a) that the employee has contracted a disease mentioned in [the first
column of] Schedule 3 and that such discase has arisen out of and
in the course of his or her employment: or™":

(b) by the substitution for subsection (2) of the following subsection:
*(2) If an employee has contracted a discase referred to in subsection

(1) and the [Director-General] Commissioner is of the opinion that the

recovery ol the employee is being delayed or that his or her temporary

total disablement is being prolonged by reason of some other discase of
which the employee is suftfering, [he] the Commissioner may approve
medical [aid] costs also for such other discase for so long as he or she
may deem necessary.”: and
f¢) by the substitution for subsection (5) of the following subsection:
*(5) For the purposes of this Act the commencement of a disease

referred 10 in subsection (1) shall be deemed to be the date on which a

medical practitioner diagnosed that disease tor the first time or such

carlier date as the [Director-General] Commissioner may determine if' it
is more favourable to the employee.™.

Substitution of section 67 of Act 130 of 1993
38. The following section is hereby substituted for section 67 of the principal Act:
“Calculation of compensation

67. (1) Compensation for a discase referred to in section 65(1) shall be
calculated on the basis ol the carnings of the employee caleulated [mutatis
mutandis] with necessary changes required by the context, in accordance
with the provisions of section 63 and the disablement of the employee at the
time of the commencement of the disease or such earlier date as the
Director-General may determine. if it is proved to his satistaction that the
employee was suffering trom the discase at an carlier date, whichever
carnings are favourable to the employee.

(2) II' an employee is no longer in employment at the time of the
commencement of the said disease. [his] the employee's earnings shall be
calculated on the basis of the earnings that [he] the employee would
probably have been ecarning had the employee still been [working]

cemployed.™.

Amendment of section 69 of Act 130 of 1993, as amended by section 25 of Act 61 of
1997

39. Section 69 of the principal Act is hereby amended by the substitution for the
words preceding paragraph («) of the following words:

*The Minister may on the recommendation of the Director-General. and after
consultation with the Board and the chairpersons of the medical advisory
pancls. amend Schedule 3 by notice in the Gazette, [also with retrospective
effect.] in respect of the description ol the diseases and work: Provided that at
least [30] 60 days before any such amendment a notice shall be published in
the Gazette—"".
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order shall have the effect of a civil judgment of that magistrate’s court, and
the commissioner shall have all the powers of a judgment creditor.]”

Amendment of section 88 of Act 130 of 1993

55. Scction 88 of the principal Act is hereby amended—

(a) by the substitution for the heading ol the following heading:
“Contributions by employers individually liable and [mutual asso-
ciations] licensee™

(b) by the substitution for subsection (1) of the following subsection:

(1) Notwithstanding any provision to the contrary contained in this
Act. the employers individually liable and the [mutual associations] 10
licensee shall pay annually to the [Director-General] Compensation
Fund in such a manner and at such times as [he] the Director-General
may determine, such portion of the expenditure incurred by [him] the
Compensation Fund in the administration of the provisions of this Act as

h

he or she may deem equitable.”: and 15
fc) by the substitution in subsection (2) for paragraph (d) ol the [ollowing
paragraph:

“(d) The employers individually liable and the [mutual associations)]
licensee shall pay to the [Director-General] Compensation Fund. in
such a manner and at such times as he or she may determine, such portion 20
of the said loss as he or she may deem equitable.”

Substitution of section 89 of Act 130 of 1993

56.
The following section is hereby substituted for section 89 of the principle Act:

o
n

“[Mandators] Contractors and [contractors] sub-contractors

89. (1) (a) If a [person (the mandator)] contractor in the coursc of or for
the purposes of his or her business enters into an agreement with [any other
person (the contractor)] a sub-contractor for the execution by [or under)
the [supervision of the contractor] sub-contractor of the whole or any part
of any work undertaken by [the mandator,] the contractor, the sub- 30
contractor shall, in respect of [his] its employees employed in the execution
of the work concerned, register as an employer in accordance with the
provisions of this Act and pay the necessary assessments.

(h) 1l a [contractor] sub-contractor fails [so] o register or pay any
assessment, the said employees of the [contractor] sub-contractor shall be 3
deemed to be the employces of the [mandator] contractor. and the
[mandator] contractor shall pay the assessments in respect of those
employcees.

(2) I a [mandator] contraclor has paid an assessment or compensation
for which he or she would not have been liable but for the provisions of 40
subsection (1). such [mandator] contractor may recover that assessment or
compensation from the [contractor] sub-contractor.

(3) I a [mandator| contractor has in terms of this section paid an
assessment [or compensation] to the [commissioner, he] Compensation
Fund, the contractor may set off the amount so paid [by him] against [his] 4
the debt to the [contractor] sub-contractor.

(4) Notwithstanding the provisions of this scction. the [Director-
General] Commissioner may recover compensation from the [contractor)
sub-contractor instead of from the [mandator] contractor, and il the full
amount cannot be recovered from the one, the shortfall can be recovered 50
from the other.

(5) A [mandator] contractor shall not be liable in terms of this section in
respect of any accident which happened at a place which is not on or about
the premises on which the [mandator] contractor undertook (o execute the
work, or which is not otherwise under his control or management.”. 5
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MEMORANDUM ON THE OBJECTS OF THE COMPENSATION
FOR OCCUPATIONAL INJURIES AND DISEASES AMENDMENT

BILL, 2020

1. PURPOSE

1.1 The Compensation for Occupational Injuries and Diseases Amendment Bill.

2020 (*““the Bill"), seeks to amend the Compensation Injuries and Diseases
Act 1993 (Act No. 130 of 1993) (*'the Act™).

The amendments seek to—

(a) extend the coverage tor occupational injuries and diseases 1o previously
excluded vulnerahle workers as well as the improvement of compensa-
tion benefits 1o employees:

(b) link to key target Chapters 10 and 11 of the National Development Plan
2030:

(c) align the Act with the requirements of other legislation and to remove
ambiguitics on some of the provisions of the Act:

(d) empower the National Economic Development and Labour Council to
nominate persons from whom members of the Board, may be appointed
by the Minister to represent the interests of organised business. organised
labour and the State:

(e) provide for the term of office of a Board Member to be limited to two
terms:

(/) provide for the disqualification from membership of Board Members,
resignation. and removal from office: and

(g) introduce rchabilitation. re-integration and return to work in order o
address the tendency on part of some employers to dismiss employees on
the basis of occupational injuries and or discascs.

2. CLAUSE BY CLAUSE ANALYSIS

2.1 Clause 1

"~

3

Clause 1 seeks to amend section 1 of the Act to—

(a) amend the definition of “assessment”™ by linking assessment ol
employees to the new section that requires employee rehabilitation after
an injury on duty:

(h) amend the definition ol “dependant of an employee” to include lile
partners of the employee in the definition and limits the age of children
who are able to claim dependant benefits to 25 years,

(¢) amend the definition ol “earnings™ 1o link it o Income Tax Act, 1962
(Act No. 58 of 1962):

(d) amend the definition of an “‘employce™ to remove the exclusion of the
domestic employees from the definition which seeks to solve the unfair
problem of ¢xcluding domestic workers from the protection of the Act:
and

(¢) insert a definition for “‘rehabilitation”™ of workers to facilitates their
re-integration and return to work after injuries or discases.

Clause 2

Clause 2 seeks to amend section 4 by inserting in the section an additional
function for the Commissioner in dealing with claims and to enable the
Commissioner to introduce forms that are needed to claim for compensation.

Clauses 3, 5 and 6

Clause 3 seeks to amend section 11 by substituting subsection 1 with a new
section 1 that makes it clear that the chairperson ol the Board must be
independent and that the Board Members must be appointed through a
transparent NEDLAC process. Clauses 5 and 6 prescribes the term of office of
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the Board. the disqualification of’ Board members and the resignation and
removal of a member of the Board trom office.

Clause 8

This clause seeks to amend section 16 of the Act by adding a subsection to
enable the payment ol cost Lor rehabilitation and payment of Board members,
Commissioner and staff from the budget of the Compensation Fund.

Clause 12

Cause 12 seeks to amend section 22(5) by adding an additional clause that

clarifies when conveyance commences and ceases. This will climinate
unnccessary disputes on claims.

2.6 Clause 16

2.7

2.8

Clause 16 seeks 1o amend section 30 of the Act by substituting mutual
associations with licensces,

Clause 18

Clause 18 sceks to amend section 36 of the Act in order to exclude employees
who get involved in an accident on a public road. These employces will be
entitled to claim tfrom the Road Accident Fund. This will assist to avoid
double dipping.

Clause 21
Clause 21 seeks to amend section 41 of the Act by inserting a subscction 1o

provide for employees who independently obtains a medical report a right to
claim for a refund from the Commissioner for the cost of such medical report.

2.9 Clause 30

Clause 30 sceks to amend section 49 to provide for the review of pension
claims every 24 months for reassessing permanent disablement. It further
clarifies the date on which pension shall commence. There are current pension
cases where the pensioners have fully recovered from their permanent
disablement but continue to reccive a monthly pension. Some of them are
even engaged in active gainful employment.

2.10 Clause 41

1

Clause 41 seeks to insert Chapter VIIA in the Act in order to provide for the
rchabilitation. re-integration and the return to work, in order to address the
tendency  of some employers o dismiss employees on the basis ol
occupational injuries and or discases. Chapter VIIA seeks to introduce the
concept of multiddisciplinary based process of rehabilitation and reintegration
of injured or employees who contracted occupational diseases. This means an
cmployer will have to exhaust all rehabilitation and reintegration processes
before laying oft an employee. Employers will be incentivised for full
compliance with the provisions of this chapter by way of rebates on their
annual assessments.

Clause 43

Clause 43 sceks to amend section 73 of the Act to expressly provide tor the
reopening of the claims after the expiry of two vears from the date of accident
and o provide that any provision of any agreement existing at the
commencement ol this Act or concluded therealler in terms ol which a service
provider cedes or purports to cede or relinquishes or purports to relinquish any
rights to medical claim in terms of this Act, shall be void.
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