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COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1803 (ACT NO 130 OF 1903)

REGULATIONS ON MESOTHELIOMA DUE TO OCCUPATIONAL ASBESTOS
EXPOSURE FOR THE COMPENSATION FUND MADE UNDER
COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT,

1093

The Ministar of Employmant and Labour, after consultation with the
Compensation Board, has mada the regulalions under section 97 of the
Compansation for Ocoupational Injuries and Diseases Act, 1893 (Act No 130 of
18083) In Schadule A. These regulations are published for public commants only.

interestod  and  affected partles am  hereby Invited to  submit  writlen
reprasentations on the proposed Regulations, The aforesald representations
must ba marked for the attention of Mr TH Maphologela and sent by reglsterad
post or emalled or hand delivered within 60 days of publication of this notica to
the following addrosses;

Compensation Fund OR PO Box 856
167 Thabo Sshuma Strast Pratarin
Prataria 0001

0167

Emall addrossos: Kimbly Makasba@iinbour gov.za o Hary,Mapholegslndlabaur aoy.z8
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Caples of the Rogulatians are herewith attachod

- . I ] ﬁ:{:'{-’{-"—* ==

WK TW NXESI, MP

MINISTER OF EMPLOYMENT AND LABOUR
DATE: A \ad, \D oy
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SCHEDULE A

REGULATIONS ON MESOTHELIOMA DUE TO OCCUPATIONAL ASBESTOS EXPOSURE MADE UNDER
THE COMPENSATION FOR OCCUPATIDONAL INJURIES AND DISEASES ACTT, 1993

ARRANGEMENT OF REGULATIONS: Pages

1,
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1. Dafinitlons

In these Regulations, a word or expression io which a meaning has been asslgnad In
tha Regulations, has tha maaning so assigned to It and, unless the contex! otherwise
indicates—

“gsbostos” maeans amosite, chrysotile, crocidolite fibrous actinolite, fibrous
anthophyllite and fibrous tremolite types;

“asbastos exposure” means exposure or likely exposure fo asbestos dust whilsi at
the workplaca;

“gytology™ moeans the examination of colls from the body undar a microscope. The
{eat commonly chacks for infection, inflammatory disease of the urlnary tract, cancer,
or pracancemnus conditions;

"histology™ means a study of micrescople structure of animal or plant Ussue;

“madical survelllance” means a plannad programma or periodic axamination,

2
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which may Include clinieal examinations, blologiosl monitoring or madical tests of

amployeas by an oocupalional health practitionar or In prescoribed cases, by an

accupational modicine practitionar;

“mesothalioma”™ moeans malignancy arsing fram tha pleurm and perltonsum In

parsons with & hiatory of oceupalional asbestos axposiire,

“sceupational hyglens report” means tho findings of occupational hyglene

pxposure assassments are recorded in ocoupational hyglene reporis;

“pleursl blopsy” moeans o sampla of Ussue taken from the body in order to axamine

it morae closely, A docior should recommand a blapsy whan an [nitial test suggests

an nraa of tlasua In the body & nol nermal. Doclors may call an area of abnormal

tissua & lesion, a WMOor, O 8 MASS,

“post-mortem axamination” means a surgleal procedure thal conslsts of a

thorough examination of a corpea by dissaction lo determine tha cause, moda and

mannher of death or 10 evalunte any diseasa or Injury thal may be prosent for

ragaarch or aducalional purposas;

"Ragulations" maans tha regulations for compensation on masothalloma due to
oceupational asbesios exposure made under the Compensation for Occupational
Injuries and Disaases Actl, 1903; and

"workplace exposure” moans exposure or likely exposure © @& hazardous
substance whilst at work.

2. Diagnosis

(1)  The diagnosis of mesothelloma must be made by a medical practitioner,
basad on & blopsy, cylology or post-morlem examination, o conflrm the
dingnosls of mesathalloma,

(2) If the diagnosis s made based on positive cylology results, such diagnosis
must be supported by clinical fontures and radlologleal investigalions, which
must Include the reports and films.

(3) I an amployea je diagnosed with mesothelioma as a resull of exposure lo
asbestos and Is no longer In the employment of the same employer whare

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 17 JULIE 2020 No. 43529 19

asbaslos axposure occurmod, the current employer must complele the W.CL.1
and no llability will be attributed to that amployer

{4) Tha madical officers amployed by the compensation fund will delarming
whethar-
(a)  mosothelioma ls present; and
(b)  tho diagnosls was mada nocording (o accaptable maedical standards,

3. Impalrmant

Whole parson Impalrmaent will be datarmined in accordance with latesl AMA Gulde
adition once maximal madical Improvement has basn reachad,

4. Compansation Benefits
The compansation benafile payable according to the Act as follows:

(a)  paymaenl for lemporary lolal disablement must ba mada for as long as such
disablamant continuos, bit nol for a perlod exceading 24 months,

(b) pavmant for permanant disablemant must be made when the diagnosis of
masothelloma s confirmed and a final madical report Is rmcalved;

(e)  If the tofal Impalrmant scora I8 zero {o three (Le, permanent disablement lass
than or equal to 30%), parmanent disablament must ba determined and a
lump suim must ba paled in terms of the Act; and

(dy I ftolal Impalrment score is more than three (Lo, permanant
disablamant is higher than 30%), pension must be pald in terms of the
Act,

5. Madical Costs

(1)  Medical costs must be provided for a parlod of not more than 24 months from
the date of diagnosis or longer, If In the opinlon of the Commissionar, Turthar
madical treatmant will reduce the dagree of the disablement.

(2) Maodical costs must cover any nocessary lreatment provided by any
healthcare provider,
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(3

The Commigsionar must declde on tha noed for the nature and sulliclancy of
the maodical cosls o ba supplied.

6. Death Benafita

If an amployes dies as & reaull of ccoupational mesothelioma, the followlng danth

banafils ara payable:

(@)  reasonable burial expansas in lerms of the Burlal Expenses Pollcy; and
(b)  spouse and dependant's pansions,
7. Reporting

Thae following documentation must be submitied to the compensalion fund, or the
amployer Individually llable, or the lloensos concarned:

(a)
(ls)
(€

(d)
(e)

(f)
(&)
(h)
(i)

i

An amployar'a raport of an Ocoupational Disease (W.CL 1);

A notlca of ocoupational diseases and clalim for compensation (W.C. L14);

An affidavit by the amployee (W.CL.308) [(if an employar cannot be traced or
the amployer falls to tmeously submit Employer's report of an Occupational
Disease (W.CL.1));

An industrial history (W.C. L 110);

A claar history of cccupational asbestos exposure or exposure In an Industry
whare asboslos exposure |8 known 1o ocour,

the langth of exposure;

A madical survelllanca raport that s basaline periodic exli, whore applicable;
An oceupational hyglena reporl, whare applicable,

A first medical report detalling tha employea's lliness In respect of an
ocoupalional diseasa (W.C.L 22);

A hietology of the pleural biopsy or cytology report of parltoneal fluid
contalning the name of tha claimant and the diagnosis of mesothelloma of any
lype. Tha report should also detall the nama of the pathologlst, conlact and
raferance detalls that will enabla telephonic validation of the report;

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 17 JULIE 2020 No. 43529 21

(ky A radiological investigations' repart with films will only be required If eylology
regulls are used 1o confirm the diagnosls,
() A progress or final madical report In respect of cooupational dissase (W.C.L

28);

(m)  In the case of death—

() & death certificate and a BI16G3 (notification of death) or whers &
nolice of death s not available, a death cartificate accompanied by a
detalled medical report on a practice letterhead on the cause of death;
and

()  Raesulls of the posl-mortam examination, where applicable

8. Claima Procossing

(1)  The Commissionar must consider and ndjudicate all claims.

(2)  Tho medical officers employed by the compansation fund are responsible for
the medical assessment of a claim and for the confirmation of the acceplance
or rejection of a claim.

-

']

MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR
DATE: P\ \Sava—
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Daar Mr Lamatl

LEGAL OPINION ON THE REGULATIONS FOR THE COMPENSATION ON
MESOTHELIOMA DUE TO OCCUPATIONAL ABBESTOS EXPOBURE: YOUR E-MAIL

OF 14 OCTOBER 2018

INTRODUCTION AND BACKOROUND

1. The Deparimant of Employmant and Labour (the "Deparimant’) requeste us to
soritliles and provide a lsgal oplnlon on the Regulations for the Compensstion on
Masolhalioma due to Occupational Asbestos Exposure (the “drft Regulationa®), to be made
undar saction 87 of the Gompansation for Occupational Injuries and Disssses Acl, 1003 (Al

o, 130 of 1983) (the "Act").
1
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2 Wa hova considersd iho proposed Regulutions hoving regerd 1o the followling:

. The Canatliufion of the Republio of South Africa, 1888 (the "Conmditution”);
] the Aal;

. this Pramolion of Adminisirative Justios Act, 2000 {Aet No, 3 of 2000);

. othor ralevan lagislalion; and

. ralovani case low.

DIBCUBBION
Natura of power to make regulations

5, Tha dalagstion of laglslative powsr 16 tho Executive by Parllament Is Imporiant and
nacessury for effectiva law-making and Implementation. In Exssutive Counall, Weatern
Cape Legiainture, and Othars v Presldant of the Republic of South Africs and Dthers
1008 (4) 8A 877 (GC), the Constliutishal Court (tha “CC"), par Chaskalson P, stated the
fallowing with regard 1o the need for Pardlament (o delsgnie s law-making powar 1o the

Exocufive;

“61] The Iegialative aulhorty vested In Parlsment undar s 37 of the
Conslilution s axpressed [n wide tarma - 'io make lews for the Republio in
accordancs with this Constiiution’, In & modam State detalled provisions ure
oftan required for the purpose of Implemanting and regulailng lews and
Parliament cannot ba axpecied to deal wilh all such matiers Hesll, There Is
nothing In the Conatltution which prehiblis Pariiament from delegating
subordinate regulatory authorlly to other bodlen. The power to do so s
nacensary for offeciive law-making. it ls impliclt In the powar 1o make laws for
thin country and | have no doubl thal under our Conatiiutlon Parllament can
pass legisiation dalegating such Iagislative funations o other bodles. There
|s, howovar, a diffarence balwesn delegating nuthority to make subordinates
Inglalation within the framework of o statute under which the delsgation
Is made, and assigning plenary lagislativa powar lo another body,..." (Our

amphngs, )
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i In Iha Exseutive Councll, Wesiern Cape Legisiature case (aupra), al pirsgraph
&7, the CC guotss, with approval, the following remarks by H M Searval *Conetifutional Law
of India", 3rd aditlon (1983), Volume I, of paregraph 21,83, regarding the power of
Parllamant 1o delsgale legialalive power (6 (he Fxeeulive:

*(Lyagleintive powsr I8 nol “properly” o be |emlously guarded by the
Lagialature, bul I8 8 mosne o an and, and Il the end s deslred by the
Loglslature and the diffioultiss in achlsving Ihat end cannot be forasean, It s
not only desirable but imperative thal the power to remove difficulties
should bs sntrustad to the sxecutlve Governmaent whigh would be In
charge of the day-to-day working of the law." (Our amphansis.)

B, Thas power o make regulations s o public powsr thsl musi be axsrolaed subjest 1o
the Corstiiulion and tha law. In Affordable Maedicines Trust and Others v Minlster of
Haalth and Others 2008 (3) 8A 247 (CC), the GG sietad tha following In ihis rgard:

“[48] Our coansiilutionsl damocracy |s founded on, among oiher values, the
‘{u)upremacy of the Constilulion and the ruls of law'. The very next provision
of the Constitulion doclares thet the ‘Conslitution Is the supreme law of the
Rapublic; lew or conducl Inconalstent with )L Is Invalid’, And to glva affecl 1o
the supramacy of the Constilulion, courts 'musl decinre that sny lew or
conduct that s inconsistant with the Constitulion |8 Invalld (o the exian of e
Incanalstency’, This commitmant o the supremacy of the Constiuflon and
the nule of law means that the sxerciss of all public power ls new subject
to constitutional cantral,

[48] The exercise of public powar must therefors comply with the
Constitutlen, which Is the supremeo law, and the docirine of legality,
which |s part of that lnw. Tha dootrine of lngality, which i an Incident of the
ruls of law, Is one of the consliiutional controls through which the sxercise of
public power s ragulated by the Constilution. It entalls that both the
Logisiature and the Exeoutlve 'are consimined by tho princlple thal they
may axercise no power and parform no funation bayond that conferred
i
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8,

upon them by law’. In this sanse the Constilution enfrenches the principle
of legality and provides the foundstion for the confrol of public powar,

[60] In exercising the power o make regulatlone, the Minkler had to
comply with the Constitutlon, which & (he supreme law, snd the
smpowering provisions of the Madiclnes Act. If, In making regulstions,
the Minister axcesds the powers conferrad by the ampowaring
provisions of the Medioines Act, the Minister scts witre vires (boyond
ihs powsra) and in breasch of the dooldne of lagality. Tha finding that the
Minister aoted uffra vires Is in effacl & finding thet the Minlster acted In a
mmnner thal |s Inconalsient with the Conalitullon and his or her condual is
invalid, What would have been ulire vires under common lew by resson of a
funetionary axoending hia or har powars s now Invalid undar tha Constliution
a8 #n Infringemant of the principls of lagallly, The queation, therefore, ia
whathar the Minlsler acled wira wres in making regulstions that link »
licanoé o compound aned dispanse medicines o spedic premises. Tha
answer (o this quastion musl be soughl In the empowsiing provisiona,”
(Foolnolas omitted, our amphasis,)

In Vorster and Another v Department of Ecenomlo Davalopmant, Environment
und Tourlam, Limpopo Provinos, and Others 2008 (6) 8A 281 (T) tha courl alio stmisd
this faliowing In this regard;

(18] Lawlulness |s relevant to (he exerclse of all public powar, whather of
nol the axeralss of such powar coneliiules adminlsiralive sollon. Lawhiinoss
depands on the terms of the ampowering statute, If the exorolse of public
powar In not asnctioned by the relavant smpowering statute, It Wil ba
unlmwiul and Invalid® (Our smphasis, )

Enipowsring provision

1.

In making the proposed drafl Regulations, the Minlster must comply with the
Conatitulion, which is the suprema law, and the empowaring provislon, which |s sectlon 87 of
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the Acl. If tha Minister axoosds this powars conferrad by sectlon 87 of (he Asl. the dmil
Ragulstions will ba witra vires and invalid,

i, Seclion 87 of the Acl speciiieally suthorisss the Minkler to make regulations mnd
provides as follows:

“97. Regulations.— (1) The Minlster may make regulations, sfler

conaultalion with tha Board, regarding—

(@) the pince of mealing and the procadun (o be followed al sny meating
of the Dirsoior-Genoral and assessors of &l any procoedings in lorms
of thin Aot with which the sssessorm are concerned, or al any
Invastigation in terma of this Aat;

(b) wubleci to seclon 78, the fess payable 1o mediosl practiioners or
chiropraclors in respect of sarvices renderad in lerms of this Act;

() the procadurs o be followsd In paying sssessmants and fines o the
Diracior-Gansm;

(d) iha pemona io whom, the places whars and the manner in which
paymani of asssssments In tafma of this Aol shall be made;

{(g) the delermination of the amount and the conditions and mannar of
payment of banefiis (o ansessors or clneses of nesessors;

( the disposal of moneys payable In torms of this Acl o any person
other than the Director-Geneml and nol alalmed within the prescribed
pariod by the parson entitied theralo;

(g) wny matter which shall or may be prescribad by regulstion In
twrma of this Act;

(h) any other matter, whether of noi connected with any mattor
mantloned In pamgraphs (a) to (g), which he may deem
necassary or oxpodient to prescribe In order to further the
objects and purpouses of this Act.

(2) Differanl regulslions may bs made under subsection (1) In
respect of differant classes of employers and employsss and of different
arenn, and tha Minister may, afler conaultation with the Board, In respact
Iheraof differantiate in such mannar us he or she may desm expadiant,
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o

{3) Any pemon whe contrmvenss or fulle fo comply with any
ragiulation made under subsacton (1) shall ba gullly of an offénce and lable
on eonviclion v o fine, or Imprsanment for a perod nol oxoeeding six
miaitha,” (Our undarlining. )

The reguintory powars of the Minlster must be mad tegothar with the long tile and
aagilan 85 of the Acl, renpsctivaly, which providas as follows:

Long title:

“To provide foi compensation for dissbloment enused by oocoupaiional
injuries of disessos sustained or coniracled by amployess In tho course of
Ihair amployman, or for death resulting from suah injurles or dissases; and
to provide for malters connoated tharawlih,”

Baction B6:

“88, Compansnilon for oooupationsl dissases.~(1) Subjecl to the

provigiona of (his Chapter, an employes ahall be antitied to the

compeneation provided for and prescribad In this Act If it s proved in
the satisfaction of tha Direator-Ganaral—

(@) Ihet the employes has contracted & disesss mentlonad In the
first column of Bcheduls 3 and that such diseass han arlsen out
of and In the eourse of his or har employment; or

(b)  that the employss has contracted s dissass othor than & disease
sontemplated In paragraph (a) and that such disease has arlsan
out of and In the courss of his or her smployment.

() if sn amployss has contmcled o disesse refeired (0 In
subseation (1) and the Direclor-Ganeral s &f tha opinlon thal the recovary of
the employes | balng delayed or thal hii lamporary iotel disablement Is
bislng prolonged by resson of soma othar dissase of which the employes s
wiiffering, he may approva madieal aid also for such other diseass for so

kng an ha may dooam || nacosasnry,
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10,

(3 i an employss has contracied » disesss refarred fo I
subsection (1) resulting In patmansnt dissblemont and thal diseass |
apgravaisd by some olher dissass, he Direator-Genaral may in detarmining
the degres of permanent disablamant heve regerd o the affect of such alhsr
diwanns,

(4)  Subjeol 1o secllah 88, i right to banefils in tarms of this Chapter
itiiill lnpwe If any dissass reforred (o In subsection (1) in nol broughi 1o the
atteniion of the commissioner or the employsr or mulusl sssocialion
concamad, us the onss may be, within 12 months fram the commancamen|
ol thnl diseans,

(6) Far the purposas of this At the commencamaent of & disenss
mafarred fo I subseciion (1) shall ba deamad lo ba the date on which &
madioal practitionar dingnasad that disesse for the fimt imé or such earinr
dale as the Dimolor-Genaml may detarming If It ls more favourable io the
amployna,

(8) Tha provisions of thie Act megarding an accident shall apply
mulatia mutandls 16 o diseass relored 1o in subsecllon (1), excepl where
sueh provislons are clearly ineppropriate.” (Our amphrais,)

The dmfi Regulations seek o esiablsh meguiements and procedurss for ihe
compaennailon for dissblemen! caused by diseases sustained or contraclad by smployeas in

tha coursa of thalr amploymant, of for death resulling from such diveasss.

11

It must be noled thal, in terms of soolion 87 of the Act, the Ministar may nol make

any regulsiion, eaxcepl afler consullaiion with the Companastion Board,

12,

Bubjest fo our commaena In the elecironio copy of the drafl Regulations and abova, il
Is our view fhal the drafi Regulsiions are duly authorisad and fall within the ambil of the

ampowaring provislons of the Acl,
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Ganeral ramarks coneaming draft Regulations

13, Wa hava mdrafted the anabling provision of the dmfl Regulations 1o ba legally sound.
Binos the ampowsring provision (e, section 07 of tha Adl) Is dafted In the third pamon,
namaly, “the Minister maey make iegidations. ", Il consliutes two actiona:  the making of
the Ragulslions by the Ministai @nd the publioation (hefeol, Thomfors, we hove amended

thie anacting provision 1o resd s follows;

*Tha Ministar of Employment and Laboiir has, under seclion 87 of ihe Compansation
for Decupational Injurles and Disssses Acl, 1903 (Aol Mo, 130 of 19898), aller
oonsultalion with the Compansation Board, made the Regulniions contained in the
Seledule,”

14, Wa hava noled ihe usa of the word "shall” throughoul the drefl Regulations, Wa
proposs thal the Drafiere of the Regulstions sveld the use of the word “shall® In
sontemporary leglslation, The word | archale and denoles both the fulure form and
obligaflon. We proposs that the word “musi® mther be used In instances where obligations
iie Inlended, We have propossd this amandment throughout the diafl Regulalions,

Summary and commanis: draft Ragulations
16, Inanutshell, the drafl Regulations provides as follows:

Ad draft regulation 1 - Definitlons

6.1 Wa hava notad that there are words and terms thal are defined In draft regulation 1
thait dio ot ooour mnywhers In the text of the deft Regulations. A definitien provialon ls used
fo dofine words and exprassiona that nre used In the draft Regulations, but that are nol
dafined in tha Aet and thnt do nol convey ihelr ardinary diclionary masning.  Therafore, only
waorda thal require clarlfioation and thal oceur In the text of the drafl Ragulations should be

dafinad.

16,2 sl also be noted thel substantial content muat not be conlalnad In the definiiion
pravisions, bul rather form pari of the substantive contenia of the drafl Regulations.
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Ad draft regulation 2 - Diagnosie

8.4  In lorma of diafl regulstion 2, the disgnosis of mesolholloma muel be made by a
madical praciiionsr, This drafl regulation doss not cloarly Indioats whather the madicsl
officars amployed by the compensation fund mnka a docision whather mesathelioma s
prosant bused on the repotin recelvad from s madiosl practitionar of whethor they make
thesa decinions without such reports, This must be clardlied of rediafied in & menne het
witlild securnisly capiure the Depariment's intention.

Ad draft regulation 3 - Impalrment

164 Deaft regulation 3 sistes thal *whole pemon impalrmant” will be determined In
acoordance wilh the lalest AMA Giide sdition. |l Is nol clesr what 8 meant by the lsmms
“whols parson impairment” and “AMA Gulde®”, We proposs thal (hoso lermas ba defined or
{hist referenca be mads 1o o lerm which is alresdy defined n the Aol (e.g. "disnblamant®).

Ad draft regulation 4 - Companaatioi bonefiis

16.6  Drafi mgulntion 4 provides for ine compansation banafils payabla In accordance with
i Act. Il is nol clear whore these componsalion banafits are derived from. If these
banwfits are payable I scoordanos with the Act, we propose that this draft reguletion miust
spaclly (1.6, by cross-refarance) the seclions and Schadulen In the COIDA whers thase

banafits am provided for,

168  Thin diall regulation further states that “permanen disablement ahall be delerrmined
and o himp &um aholl bo puld In terma of the Aof®. For the sake of clarlly and cortalnty, we
propose thal n crosa-reforence ba Inserled 1o the applicabla ssclion in the Adl, which
indicalan the mannar In which permanant disablament is delermined and pald In terma of the
Aot (.. In terms of sealion 86(3) of tha principel Aat),

Ad draft roguintion B - Medlcal cosls
18,7  Draft ragulation & provides for the apportionmaent of madioal coats,

Ad draft regulntion @ - Death banefits
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16,8 Drall regulntion & provides for he paymant of desth benafils o the depundanis and
witdow of an smployes who dies an 4 eaull of eccupalionsl mesolhelioma.

160  Tha drfl régulation s not olear, since il does nol Indicata whst the "Burlsl Expersas
Poliey” In or whora |t may ba abtained. Wa propots that tha lerm ba dafined.

16.10 Furthermorae, (e drafl rogulstion does nel specily how ihs widow's and dependeni's
panslons wil ba datarmined. Wa propona thal & specliic orons-refarence be insared (o the
applicable policy or leglalation (a.g, the principal Adl) in terms of which thess pensions are

detarmined.

Ad draft regulation 7 - Reporting
16.41 Diafi egulnilon 7 provides for the list of documentstion 1o be submitted o the

pompanaation fund.

16,12 Wa havo nolad (hat the handing o this drafl reguistion doss not acourataly reflac the

santanie of the drafl regulation and have, themlore, suggested 1hal the heading to this dmi
regulation ba mmendsd lo read *DOCUMENTATION TO BE SUBMITTED". Wa hove

amandad tha Indes In acoordance with tha propossd change i the heading.

Ad draft ragulation B - Clalme processing

1613 In tarmn of drafl reguistion 8, the Commisalonar must “conalder and adjudicale upon
the lability of all cleime’, We suggest thal the drafl regulation should ba amended to provide
anly thal the Commisalonar must conslder and adjudicate all elalms (as opposed fo the

“llmbillly of all clalma").

Ad draft rogulation 8 - Short title snd commancement (nawly Insertad)

16,14 Wa have proposed tha addition of a dall reguistion that provides for ihe short (lile
and commanoament of the dmil Regulations.

Ganeral remarks on the making of regulations
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18. in Contral African Bervices (Pty) and Anathor v The Minlster of Tranaport
and Anothor, Cass NO; 32238/2011 (North Gauileng) the cour, par Mukgoka J, found the
amandmani regulalionn Il was concemad with io ba invalld, infer alia, becuuse

(n) thas Minister s the agency corcemsd fallod to comply with theli constitulionnl
abligation o ensum procadursl falmass In the publioalion and promulgation of the
Ragulations;

(b) ihe agency falisd In iis conslitullonal duty to comply with lts duty (o facliiais propar
puiblie commant bafore publishing the Reguiations;

{0} this Reguiaiions weie nol promiulgsted in a manner conslstant with the Promalion
of Adminlirative Jusiioe Act, 2000 (Aol No. 3 of 2000) and section 33' of the
Gonatitution of the Republic of South Afrlon, 1006; and

(d) ihe Regulations ware also nol published in at least two officl ngusges on
requilred by section 8(3){e) of tha Constitution, (See paragraphs 26-38, 43-44, B4,
87 and 58 and also Cross-Barder Rosd Tranaport Agency v Ceriral African
Road Barvices (Ply) Ltd und Another [2015] ZACC 12 (Case CCT 163/14)),

7. The Deparimant | reminded o comply with sectlon 4 of the Promollon of
Adminlatrative Justioe Ao, 2000 (Act No. 3 of 2000) by publishing the drafil Reguintions for
comment. Wa are of the opinlen thit the drafl Regulalions musl slso be published In sl lenst
iwa officlal langunges, as provided for In aection 8(3)(a) of tha Constiiulion,

CONCLUSION

18, Subject o the above commants and the suggesiod smendmants mada In the

' Buctinn 10 af thi Constitition watas ae followy

“i. Just welrinisirative sctlon.—({1) ivaryons hes the right to adminisirative sction thet is )
vaatonnbln and procadumiiy alr,
{4} Wvsiyine whes rights biave baoi adverssly sifected by adiministtive cton s the right
i by gl WTTUR PR,
{8} Wantional lgistation must s snacted o gl effect to thase rights, and mul—
fu)  provide for U review of adminlstrativie suiion by & cowt or, whire spiroprite, sn
insiapenidant and impariial irilunal;
{i) imposs & disty on the siate to gva nifect 10 the Hights In sulsections (1) and (2); and
e} promote an afficlsm sdminisimmiion”
i1
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4

alacironio lexi of ihe drafl Regulstions, we are of the view thal the diefi Regulstions ore
nutharissd by saction 87 of tha Ael, hot In canfliol with the Canatiiution and are valid,

Yolrs sinceraly,
FOR FFICE OF THE CHIEF STATE LAW ADVIBOR

B VE | YD VAN ASWEGEN / A JOHAAR

12
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COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1803 (ACT NO 130 OF 1003)

REGULATIONS ON IRRITANT-INDUCED ABTHMA FOR THE
COMPENSATION FUND MADE UNDER COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1903

Tha Minister of Employmant and Labour, after consultation with the
Compensation Board, has made the regulations under section 987 of the
Compenaation for Ocoupational Injuries and Diseases Acl, 1893 (Acl No 130 of
1003) In Schadule A, These regulations are published for public commants only,

inforested and affecied parties are  heraby Invited to  submit  wrilten
reprasentalions on the proposed Regulations, The aforesald reprasentalions
miisi ba markad for the attention of Mr TH Maphologela and sant by reglsterad
post or emalled or hand delivered within 80 daya of publication of this nolica to
the following addrosses:

Compansation Fund OR PO Box 8566
187 Thabo Sahume Stroet Pratorin
Protorla 0001

0167

Emall addrassas: [imbiy.Makasba@ilnbour gov.za or Hurry Manhologeladbiabour.goy.ze
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Coples of the Regulations are herewith attached

i

MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR
DATE: 2= \=im, \Bergs

— )/Z.?L-T{H}A:_ -—
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SCHEDULE A

REGULATIONS ON IRRITANT-INDUCED ASTHMA FOR THE
COMPENSATION FUND MADE UNDER THE COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1093

ARRANGEMENT OF REGULATIONS Pages
B | NI oo isionnins duissiisisnsinnpisisan s nm sSSPV 2=
2. DIBENOBIR.......ccoonerinienmsmssnssrssssssnsssnsssssssssssssssssesssssslioll
4. Compansation Benefits.............co B R PR
B Metliohl COBRE, i oiv s s rires s v r e b IR I AT TR PR R s E s il
Te ROPOIUNG . coeeriessssssansasrisresassasssnsssnsssasagaasisnssgasssasassssnss 10
B, Claims Proosusing . .ccoseeiissssisssesisssassssssssssssssssssssasssssiss 10

1. Definitiona

"Bronchodliators” means drugs that cause widening of tha bronehi, for
axample any of those drugs taken by Inhalation for the alleviation of asthma;

“Bronchial challenge test" means a lung funclion tesl for asthma, which s
imoré eommonly used (n adults than in children, and which might be parformead IT
symploms and sereaning splrometry do nol clearly or convineingly establish a
dingnosls of asthing and enlalls thal you Inhale Incressing amounts of
mathacholing asrosal misl bafors and altar splromalry. The mathacholing tesl |s
vonsiderad positive, meaning asthma |8 present, Il the lung function drops by at

jonst 20%;
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"FVC" maang foreoad vilal onpaclly and oorislsia of tha total volume of air thal can
bo exhaled durdng a maximal forced affort;

HFEVAIFVC ratle" moana tha parcaniaga of the FYC expired In one seocond;

YEEV1" moans forced explratory volume in one second and entalls the volume of
uir exhaled in the first second under force altar & maximal Inholation, tha normal
values of which are batwean B0% and120%;

“rritantinduced Asthma" meins o dissase characterised by varlable sirflow
limilation and/or bronchial hyper rosponsiveness dus {o causes and condilions
atiributable lo 8 partlicular working environment. These Regulations deal with
non-immunclogleal, namely |rflantinduced Asthmas, resulling from o single
Inlenss exposura of mulllple exposures o khnown (Fitant(s) In a previously
haalthy individual;

“gE" means immunoglobulln E (IgE) test, which measures the level of IGE, a
type of antibody,

“PEF" or "PEFR" moane Peak explratory flow (PEF), also called poak
expliratory flow rate (PEFR), and |8 a parson's maximum speed of axpiration, as
maasured with a paak flow malar, a amall, hand-hald device usad o monllor &
parson's abllity to branthe oul alr;
“the Act"” means the Compenaation for Occupational Injuries and Diseases
Act, 1983 (Act No, 130 of 1003);

*Regulations” maeans tha regulations relating to Imtant-induced asthma made
under the Compansation for Occupational Injurles and Diseases Act, 1993; and
‘workplace exposure” means exposura of llkely axposure to a hazardous
subatance whilst al work,
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2. Dingnosis

(1) A disgnosls of lrliant-induced Asthima shall be made by a moedical
practitioner basod on tha followlng:

{m}) m lung functlon test;

(b) ecupationnl axposure to & known causs of asthma;
(¢) 0 chronological ralationship betwean asthma and tha working

anvirmnmaent;

Note: Il possible, the svidence for the disgnosis of asthima should be
dogumantad bafore commanaing treatmant,

(d) o charactarstic history and physical examinations that suggasis
asthma;

(0) physialogloal avidence of vanabla aiflow limitetion Including any
one ar moro of the followlng:

(I} Signifioant reversibility of FEV, post-bronchodilater (=12%

and =200mi);
() oxcessiva varability In iwlce-dally PEF (=10%) over 2
waaks, Dally PEF varinbility can be calculaled

as [(day's highest PEF - day's lowest PEFY maan of day's
highest and day's lowest PEF]. This variability is summed
and averaged over 2 woaks;

(i) significant increase In FEV, (*12% and >200ml) aftor
wanka of oral sterold antl-inflammatory treatment; and

(iv) posilive non-spacific bronehial hyper responsiveness
(mathacholine or histamine challange test);

()  exclusion of other pulmonary disorders that may explaln the
symploma or simulate asthme, such as  vocal cord
dysfunction, hyparventilation syndrome, multipla chamical

sensltivily syndrema or COPD;

(g) &n occupational exposure precading the onsal of asthmatlc
symploms,

(h)  an axposure and/or physlologleal evidenca of tha relationahip
between asthma and the workplace envirenment (Diagnosls
of Irtant-induced Asthma requires 1 and preferably one or
mora of (I)-{v)):
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{1 workpluce exposura lo an Irdtant agent present as a
gus, amoka, fume, vapour or dust, The axposire could
b single noute high-leval axposure aausing aoute
anthima aymptoma within 24 hours, or chronie with
low vl axposire aausing late onsal asthima
asymptaims;

(i)  an assoclation beiwaon symptoms of asthma and work
OXPOBLTS;

(ly  slgnifcant work-rolated varabllity (220%) In seral
PEFR;

(v)  work-related changes in sarial lesting of non-specific
bronchial hyparreaponslvenass (e.g. mothacholing or
hislamine challangs lest); and

(v} posilive spacilic Inhalatlon challenges in the laboratory
or workplace challenges.

(2) Confirmitory diagnosls of Irtant-induced asthma can only ba
datermined on lung funcllon tests parformed three weeks after
ramoval from axposura,

(3) Tha madical practiioners employed by the Compansation Fund
shall determine whathor the diagnosls of Irtant-induced Asthma
wan made nocording to accaptable medical standards.

3. Impalrmant

(1) Asseasmont of permanant Impalrment shall be determined no later
than two years afler diagnosia and removal from the exposure of
raduation In the exposure , and after maximum maedical
Improvamant has beon achieved,

(2) Tha degreo of impairmant will be avaluatad based on lung funciion
leata and the history of madication prescribad lo control asthma.
Original coples of lung funcllon lests must be submittad o enable
the madioal praciitfoners to conslder accaptabllity of the quality of
theea taats,

(3) A test carrled out aftar the administration of a Bronchodilator miisi
b Included.
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{(4) The Impalrment class will be delerinined by the two paramelers
(posl bronchodilator FEV1 and madication reguiramants), aach
aontributing to the compilation of a class, which datermines the
parmanant disablamant of a dalmant (whole parson Impalimant).

(B) The evaluation af alfflow obairustion will ba based on lung functlion
losling In nccordance with the Commissioner's Regulation on
Irtiant-induced anthma.

Table 1: Parameter 1: Postbronchodilator FEV1

s FEVI % Prodicind =
0 2680

1 7070

2 B80-69

3 A0 - B9

4 < 50

* VIV, % predicind = meusured FEV, divided by reference FEV, x 100

Tabla 2: Parameter 2: Minimum Medieation Prescribed

CLASS | Madieation o = et
0 Mo maedication,
1 Ooonslonal bronchodilator, not daily.

OR

Ocensional or dally shorl acting bronchodilators + daily low-

dose inhaled siercid (s 400 micrograms Budesonide or
atulvalant®),

Oceaslonal or dally shorl moling bronchodilators + dally [ow
doss Inhaled steroid (s400 micrograms Budesonide or
qu.lhl'nlll"lt} in addition o any one of the following:
Dally long aating bronchodilator;
~ Leukotriens modifier;
- Buslained-releasa thaophylline; or
- Oceaslonal (1-3/year) couraa oral starold,

OR

Occaslonnal or dally short ncting bronchodilators + dally madium
dosa inhaled aterold (400-800 micrograms of Budesonida or
‘aqulvalant),
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Dally shorl acting bronchodilator + dally madium dosa inhaled
starald (400-800 micrograms of Budesonide of squivalant) in
addition o any ona of the following:
~  Dally lang acting bronehodllator;
Laulkotrione modifiors;

Suntalned-raleass theophylling; o
Oocaslonal (1-3/year) course oral starold

Dally short aaling bronchodilator + dally madium dosa inhaled
slarold (400-800 micrograms of Budesonide or equivalent) n
addition 1o any one of the followlng:
Daily long acting muscarinie antagoniat (5 micrograms of
Tlotroplum or equivalent); of
-~ Frequent (=3/year) course oral sleroid In addition fo any
et _Other Bsthma madication. :
* 200 uu“ﬁudmnnldn ls sguivalent to 250 ug Beclomalhasons diproplonute, 100
ug Flutlcagona proplonate and 80 ug Clelesonlda,
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Eﬁtirlu lnr r-tlng pormanent impalimaent dua 1o asthma
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4, Companasation Beneflts

(1) Paymant for lemporary disablemant shall be made for as long s suah
disablamant continues, but not for a parlod excesding 24 months.

(2) In the case of parmanent disablamant less than or equal 1o 30%, a lump
sum shall ba pald In terms of the Act and removal from further exposura
ahall ba recommanded,

Note: Determination of parmanant disablement shall ba done al least thres
wanls aflar ramoval from expostre,

5. Medicnl Costs

(1) In all accopled cases of Imitant-induced Asthma, maedical aid shall be
provided for a patiod of nol more than 24 monthe from the date of
diagnonis or longer f further medical ald will, In the oplnlon of the
Commiusionar, reduca the degres of the disablemant.

(2) The medical costs for purposes of providing medical ald as contemplated
in aub-regulation (1) shall cover diagnosis of Iritani-induced Asthma and
any necessary traatmaent of asthma provided by any health care providar,
as woll as any costs of chronic modication related to Imtant-induced
Aslhima ireatmant.

{3) The Commisslonor shall decide an the need for, the nature and sufllclency
of madical costs to be supplied,

4. Death Bonefits

If the amployes dies as & result of Irtant-induced asthma desth banafiia
payable ahall conalsi of-

() reasonable burlal axpenses to be pald In terms of the Burial Expanses
Poliay; and

(b) spouse and depandent's pensions payable, whare applicable,
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7. Repaorting

The following decumentation should be submitted (o the Compansation Fund or
the smployer wha 8 individually llable of ihe licanses concarnad;

(n) Employar's Repor of an Occupational Disease (W.CL,1);

(b) Motice of an Ocoupational Diseasa apd Claim for Compensation
(W.CL.14);

() Flrst Madical Reporl In respect of an Occupational Diseass (W.CL. 22);

(d) For sach consultation, a Progress Modical Report (W.CL. 28);

(#) Final Modical Report In respect of an Ocoupatlonal Disease (W.CL.26)
whan the aemployoe's condition has resched maximum medical
Improvement. The most racent lung funelion tests avallable, which include
pra- and post administration of & bronchodilator, and tha medication
prescribed should be attachad 1o this report;

(1) Exposure Histary (W.CL. 110) or an appropriate amployment history which
may Include any information that may be halpful (o the Commissioner
such as Safely Data Sheets, risk assessmenis or results of anvironmeantal
Il:yglnﬂa ansasamants, The suaspacted workplaca sgenl should bo stated if

NOWTY

(g) A maedical report on the employea's sympltoma thal detalls the history,
astablishes a diagnosia of COPD and Includes resulls of hing function
tesis, chesl radiographs where appropriate or any other information
ralevant to the claim; and

(h) An affidavil by the amployes (W.CL.308) If an employer cannol be traced
or tha amployer fails to timecusly submil Employer's reporl of an
Oceupational Disessa (W.CL.1),

8, Clalms Processing

{1 Th:ln Commisalonar must consider and adjudicate upon the liablilty of all
elaims,

(2) The medical officers employed by the Compensation Fund are
responsible for madical assessment of the claim and for the confimation
of the accaptance or rejection of the claim.

MR TW NXESI, MP i

MINISTER OF EMPLOYMENT AND LABOUR
DATE: la\ega, \ o=t
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(TS M T Masalo

Tal: {B12) 318 1140

il imesalo @ijuaiice,gov.en

Wabwlia) Ditn: v, dolooy.on

Bata: 08 Decembeg 2049

W Thobile Lamati

Director-Ganaral

Daparimant of Employmant and Labour (Compansstion Fund)
Privala Bag X117

Pratorin
oo

Dear Mr Lamadi
Attantlon: Harry Maphologela

PROPOSED DRAFT REGULATIONS ON IRRITANT-INDUCED ASTHMA FOR THE
COMPEMSATION FUND MADE BY THE MINISTER UNDER THE COMPENSATION FOR
ggm:zlmﬁ# INJURIES AND DISEABES ACT, 1083: YOUR E-MAIL DATED 14

INTRODUCTION
1. Tha Dapartmant of Employment and Labour (hrough s Compensation Fund branch

(harainafter referred o as ihe "Department”) has requested us o scrutiniss the proposed
draft Regulations on lirlanl-induged Asthma for the Compansation Fund (haralnafter
raferred to as the “draft Regulations®) made under seclion 87 of the Compansation for
Gooupational Injurdes and Dissases Acl, 1883 (Acl No. 130 of 1883) (heralnafler referred (o

us tha "Act’),

2 According lo tha Deparmanl, the drafl Regulations are lechnical in nalure and
iherafore our office need not concarm ltsell with the technioal aspect of the draft Regulations
o the Deparimant's medicsl parsonnel has already attended to the technloal lssuss of
nnpacis of the drafl Regulations, and are thus satisfied with ham,
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K | Wa have thus scrilifisad iha dafl Regulations in order (o ensure thal ihe proposed
drafl Regulalions are ks vires the provisions of the anabling legialation, and thal the said
draft Regulations are dialled in the correct drafling form and aiyle. Wa heve made cerlain
commaiiis and Indicaled suggested amendments on the slsolronle copy of the drafi
Regulatiana, a copy of which n alinched herelo

DELIRERATION
Mature of the Power 1o make Reaulations and its Applioatien

i The dalsgation of lsgislative power (o the Executlve by Parlinmant i Imporiant snd
necassary for effeclive law-making and implamentation.  In Execulive Councll, Western
Cape Legislature, and Others v President of the Rapubiic of Bouth Afrioa and Othars
18066 {4) SA 77 {CC), the Constitulional Courl, par Chaskalsan P, stated the following with
ragard (o tha nesd for Parlamant 1o dalegaie its law-making powers :

“[51] The leglslative sulhorily vestsd in Pariiament under 8 37 (now seclion 44) of the
Constifution |s expressed in wide terme - 'lo make laws for the Republic in
accordonos with thin Conalilulion’, In & modarn Stale delalled provisione are often
required for the purpase of implemanting and reguiating laws snd Parliamant cannol
be axpetled lo deal with all such matters isell, There I8 nething In the
Gonatitution whigh prohibits  Parilament from  delegating subardinste
regulatory authority to other bodiss, The power lo do so s necessary for effealive
lsw-malking. Il (s implich in the power lo make laws for the country and | have no
doubl that undar our Constilution Parliament can pass legislation delegating such
leglsiative funetions to othar bodies. Thers (s, howaver, a diffasrance bolwoen
dalegating authorlly to make subordinale leglalation within the framework of »
statute under which the delegation is made, and assigning plenary logisiative
powar to another body...." (Our emphasls.)

5, The powsr (o make rules o regulations is & public powsr thal musl be exerclsed
subject to the Constilution of the Republie &f Seuth Afries, 1888 (the "Constitution®) and the
jaw, In Afferdabls Madicines Trust and Others v Minister of Health and Others 2006 (3)
8A 247 (CC), the Conatitutional Courl stated tha following in this regard.

“[48] Our conslitutional demecracy I8 founded on, among other valuss, (he
‘(myupremacy of the Coenstilution and the rule of law'. The very next provision of the
Congtilulion declares thal the ‘Constitution |s the supreme law of the Republic, law o
conduct ineonulstont with It [s invalid', And to give eifect to the supremacy of the
Constitulion, courts 'must declara that any law or conducl that is Inconaistant with the
Constitulion I8 invalid ta the sxient of is inconslglency’. This commitment 1o tha
supremacy of the Conslilution and the rule of law means thal the exercisa of all
publie power la now subject to conetitutional control,
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[48] Tho sxarcise of publio powar must thareiora comply with the Constilulion, which
tn the supreme jaw, snd the doctrine of legality, which s part of thal law. The
dootrine of legality, which is an incident of Ihe fule of law, & one of the consiitulional
oanirols thraugh which the exarcise of public power Is egulated by the Canatliution
it antalls that both the Legislature and the Exscutlve ‘are constralned by ihe
principle that thay may axercise no power and perform no function beyond thal
conferred upon them by lew' In (his sense the Constilution entranches |he
principle of legally snd provides the foundation for the cantrol of public powar.* (O
amjphadia,)

6. Regurding the power (6 make rules or regulations and to amend them, the
Canstitutional Cour, In ihe Affordable Medicines case, staled he following:

*|B0] In exercising the powsr (o make regulations, the Minister had to comply with
the Constitutien, which |8 the supreme lsw, and the smpowaring provisions of
the Madicinea Acl. If, in making megulstions, the Minisler sxcesds the powars
confarrad by Iha ampowsring provisions of tha Medicines Acl, tha Minister acts ultra
viren (boyond the powers) and in breach of the docirine of lagality. The finding thal
Ihe Minister acted ulira vires is In effect a finding thal the Minlster acled In B manne
that fs Incanaiatent with the Conatiiution and his or her conduct (s invalid, Whal would
have baen ullra vires under common law by reason of a funclionary excending his or
hai pownrs i@ hew invelid under tho Constitution as an infringamant of the prinaiple of
lisgality. Tha guastion, therefore, is whather the Minisler acted ultra vires in making

regulations that link a licence to compound and dispense madicines to specilic
pramisus. The anewer to this question musi be soughl In the smpowering
provisions.” (Our amphasis,)

7. In Vorsier and Anothar v Depariment of Economie Davelopmaent, Environment
and Teurlam, Limpopo Provinoe, and Othera 2006 (5) SA 201 (T) the courl also statid

tha followling in this regard.

“[18] Lawfulnoss s relevant to the exercise of all public power, whathar or nel the
exarolse of such power consliiuies adminisirative action. Lawlulness depends on
the terma of the ampowering statute, |f the exercise of public power ls not
sanctioned by tha relevant smpowaerlng statute, B will ba unlawful and Invalid.”

{Our amphanis,)

B, From @ rending of the above quolaiions, | 1§ clear het In making regulations the
Ministar musl comply with the Censtitulion, which i the supreme law of tha land, and the
empowering provision, which is & aaction 97, read wilh section 65 of the Adl, If thp Minister
axceads the powers conlarred by section 97 rend with secilon 85 of tha Act, the proposed
draft Ragulations may ba witva vires and invalid.
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Soclions B7 and 85 of tha Act, which are tho ampowaring praviglons, espsclively

provide ns follows:

“Regulntions

7. (1) The Minister may make reguistions, sfter consultalion with the Board,
regarding -

(m) the place of mansting and the procedure to be followed al any meeling of the
Direcior-Ganaral and ssssesors or ol any procesdings in terms of thie Agl with which
{he anpossors & concamad, or of any investigation in leme of this Acl;

() subjuct lo wection 76, the fees payable 10 madiesl practilionore or ehirepractors In
raspac of sarvices randarad in larms of this Act,

(e) the procedure to be followed in paylng assesaments and fines to the Director-
Gianoral;

{d) the parsona (o whom, Ihe places where and the manner In which paymenl of
assessmants i (ars of this Act shall be made,

(e} the determination of the amount and the conditions and manner of paymant of
banalils lo assessors o classes of ABBEBBOME,

(1) the disposal of monays payable in lerma of this Aot (o any parson other than the
Dirsolor-Ganeral and nol alalmed within the prescribed period by the pemon sntitled
theraio:

{g) any matier which shall or may be prescribed by regulation in terms of this
Ack;

{h) mny other matter, whether &f not conneated with any matter mentioned In
paragraphs (a) to {g), which he may deem necessary or axpedient 1o prescribe
in ordar to further the ebjects and purposas of this Act,

(2) Diffarart reguistions may be made under subsection (1) In respoci of
different clanses of amployers and employass and of different areas, and the
Minlster may, after consiillation with the Board, In respoct thereal diffarantiste
in suah manner ae he of alie may deem expedient.

(3) Any person whoe contravanes of falls to comply with any regulation made under
subsaciion (1) shall ba guilty of an offenca and lable on convielion 16 o fine, o
imprisanmant for m parlod nol excesding alx montha,

Compansation for accupatienal diseanes

66. (1) Bubject to the provisions of this Chapter, an employss shall be entitied
1o the compensation provided for and prescribad In this Act If It s proved to
the sutlafaction of the Director-General-

(a) that the smployae has contracted a disease mentioned in the first aolumn of
Schadule 3 and thai such disease has arlsen oul of snd In the coures of hie of

her amploymant; or
(b) that the employes has contracied a disease other than & dissane

aontsmplated in paragraph {a) and that such disoase has arisan out of and In
the course of his or her employment
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[2) If the employas has confrecled o diseass (elarmed 1o In subasciion (1) and the
commissionar s of the oplhlan thal the reeavery of ths amployes is baing dalayed o
that his Iemporary total disablemant is balng prolanged by reason of same ol
dinnmse of which the employes & sulfering, he may appove mediosl ald aleo for
auch other dissase for 86 long as he may deam | necessary.

{3) Il an employas has coniracied » disease roferred o in subsection (1) resulling in
parmanent disablamant and that diseass s aggravaled by somas olher disease, the
Dirsctor-Ganargl may in detarmining the degroe of parmanent disablamant havo
regard o the effect of such oibor disesse

(4) Bubjeal 1o ssntion 68, a right 1o banaefita In terme of this Chapler shall lapse If any
dissass referred 1o n subssction (1) s nol brought to the weilention of the
anmmissloner of the employer or mutual associntion concarmed, as the case may be,
within 12 manlhe from the commencement of that diseass

{8} For ihe purposes of this Act the commencemenl ol a disense referred 1o in
subasction (1) shall bae deamed (o be the daie on which a madical practitionar
diasgnosed (hat dissane for th firel lime or such aarlier dale as the Director-General
may datermine i Il [s more iaveurable Lo the employes

(6) The provisions of (his Al regarding nn accident shall apply muiaiis mutandis (o a
diseasa referred o in subseclion (1), excapl where such provisions are clearly

Inappropriate.”. (Our amphania.)

10,  In the drafl Regulstions, “Inilanl-nduced Asihimg® s dafined as & disesss
characlarisad by variable alflow Imitation and/er bronehial hypar responulveness dua to
couses and condiions atirbutable o & pariculsr worling environmenl.  Tha Aal Turlher
dafines *ocoupational disease” io maan any disease contemplated in section 85(1)(a) or (b),
thal I, & diseass thal has baen contrected by an empleyes, which disease s meantioned in
the firsl column of Sehadule 3 auch as the "oceupational asthma® and thal such disaase has

ariaan oul of and in the course of his or har amploymant,

1. Therefore, upon strict scruling of the provisione of section B7, mead with section 65 of
thie Agl, i would appear thal the Minister is empawered to make diferant regulations undar
section 97(1), Including prescrbing sny matter which shall of may ba presaribad by
ragulation n terma of the Act of sny olher matter, whethor or not connacted with any maiter
mantionad In paragraphs (a) o () theroal, which his may deam necessary or axpadiant to
prascriba n ordar (o further the objects and purposes of the Act, It would further appear that
tha Minister may make differeni mgulations under subsection (1) In respect of different
classes of employers and smployees and diffsrent areas, and that the Minlster may, after

4
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conmultation wilh the Board, in reeped ihereal difsrentiale in such manner as he or she may
deam expediant lor any occupational asthma which codld ba contracied by an employes [n
the oourse of his or her employmant

Ad Requlation 1 - Definltions
12, Raguistion 1 provides daefinlions for words usad throughoul (he drafl Regulstions,
Bubjeel lo our comments and suggested amandments on the alecironic copy of tha draft

Regulations, we hava ne concama ragarding thi proposed dmii reguiation

Ad Regulation 2 - Diagnosis

i3, Regulation 2 provides that (ha dingnosls for imtant-Induced Asilma ahall ba done by
a madical praciitioner and furthier laya down he besls at 1o how (ha diagnosis is 1o done and
ihe procedures to be followsd whan the disgnoais (s done, Bub-regulation (8) provides that
medical praciitioners employed by the Compensation Fund shall determing whether the
dingnosis relating 1o Irilaniinduced Asthma was made accofding to mcosplable madical

standards

14, It appears thal the current subsregulations (2) o (5) contain aspocis on which «
mudical practitioner will base a disgnosis of Iritant-induced Astima, similar to the aspects
containgd in paragraphs (a) to (d) of the ourant sub-regultion (1), and nol indapandent
provisions providing for differant aspacts with regard fo disgnosis, For this reason, we are of
{hi view that they should be listad with the aspacis contained in the current sub-regulation
(1), Subject to our above comments and our commants and suggesied amendments on the
alscironic copy of the drafi Regulations, wa have no concermns ragarding (he proposed draft
ragulation,

Ad Regulation 3 - Impalrment
18. Ragulation 3 pmuidu the timaframes ar o when the claimant could ba conaldansd
parmanently impaired or not and procadures or steps to be followed o come fo such a

dingnosis or conelusion.

16.  Sub-rogulation (2) provides thal orginal coples of Wng funclion lesls must be
submitied 1o enable the Medical practitioners 16 conalder the aeceplability of the quality of
these lasin and to determine the degree of impairment which will bo evalunted based on
jung funetion lesis and the history of madicalion presoribed to control asthma.
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17 Bub-regulations (3), (4) and (5) lay down further iequiements o be followed to
datermine ihe impalrment class fegarding the liflani-induced asthme, Subjed o o
comimanis and suggesiad amendmants on the alecironie copy of the draft Regulstions, we
hava no concams regarding the proposed drafl regulation

Ad Regulation 4 - Compaensation Banefits

18 Reguiation 4 provides thal payment for lemporary disablemant shall be made for as
long as such disablemant continues, but nol for & period axoesding 24 months, whilst aiil-
ragulation (2) provides that @ lump sum shall ba pald in lerms of the Acl for permanent

disablamant teas than or equal to 30%,

16, Subject lo our comments snd suggested amendmants on the slectronio copy of the
dralt Regulations, we have no concarns regarding the proposad drafl regulation,

Ad Regulation f - Medical Costs

20, Regulation 5 provides thal in all acospled cases of (iritani-induced Asihma, medical
aid shall be provided for & parod of nol more than 24 months from the dale of disgnosis o
langer If, in the apinion of the Commissionar, further medical aid will reduce the degres of

ihe disablemant.

21, Bub-regulation (2) further provides ihal he medical costs ahall cover dingnosis of
Irritmni-induced Asthma and any necessary irealmant of asthima provided by any healih oare
provider, as well as any cosls of chronle medication related to irtant-induced Asthma

tromtmant.

22, Subjedl o our comments and suggested amendmants on the electronic copy of the
draift Regulations, we hava no concarns ragarding the proposad drafl regulation.

Ad Regulation 6 - Death Banefits
23, Regulation 8 provides whal desth boneflits are payable (o the family or depandanis of
ihe deceased amployos provided that employes dies o a resull of rritant-Induced asthma.

Wa have no concarns regarding the proposed drafl regulation,

Ad Requlation 7 - Reporting
24, Regulation 7 provides for varlous documentation to be submilisd 1o the
Compangation Fund or ihe employar who I8 individually liable. Subject {o our suggesiad

’
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amandmanta on itho alectronie sopy of tha drall Regulations, we have no conearms regarding
the propasad draft regulaiion

Ad Regulation 8 — Claim Processing

26, Reguletion B provides (hal the Commissionsr musl conslder snd adjudicale upon the
fiability of aii claims, whils the medieal practilionars employed by the Compensalion Fund
ara responalble for medical assesament of the claim and for the confirmation of the
accaptance of rejpclion of the claim, Subject io our commants and suggested amendmenis
an the alactronic copy of the drafl Regulations, we have no concarns regarding tha praposod

drafl reguintion

Ad Renulation § - Effective Date of the Requlations
28 Regulation 9 provides the name fof (he drafl Regulations and the data whan (he draf
Regulations will coma Into operalion, Subject lo our suggested amendments on (he

alacirania copy of the draft Regulations, we have no concaims regarding the proposed
reguilation.

CONCLUBION

27.  Wa nre of the opinlon (hal the Minisler s authorised by section 87, read with ssclion
85 of the Act o make (he drafl Regulations and ihst, subject to our sforemantioned remarks
and our comments and suggeasled amandmaents on the lext of the drafl Regulations, the
provisions thereof are, as far as we could asoartain, not in confliel with the Adt and the

Constilutian,

Youre sincorely

' SER
™ Illlﬂrﬂ AN H!L i WA OLWAGE // A JOHAAR

This gazette is also available free online at www.gpwonline.co.za



STAATSKOERANT, 17 JULIE 2020 No. 43529 53

COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1983 (ACT NO 130 OF 1993)

REGULATIONS ON WORK-RELATED UPPER LIMB DISORDER FOR THE
COMPENSATION FUND MADE UNDER COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1093

The Minlster of Employment and Labour, afler consullation with (he
Compensation Board, has mada the ragiulations under section 97 of the
Compansation for Occupational Injuries and Diseases Adt, 1903 (Act Na 130 of
1883) in Schadula A, These regulations are published for publie sommenis only,

Interestod and affected parties are hereby Invited to  submit  written
raprasantations on the proposed Regulations, The sforesald representations
must be marked for the altenton of Mr TH Maphologela and sant by reglsterad
post or emalled or hand dellverad within 60 days of publication of this notice to
the following addressas:

Compansation Fund OR PO Box 964
167 Thabo Sshume Streel Protoria
Pretoria 0001

0157

Eminll addrasses; Kinbly. Makgobai@labour gov.za of Harry Maphologaln@labour, gov.za
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Caples al the Regulatlons are herewith attached

MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR
DATE: S\ o o=,
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SCHEDULE A

REGULATIONS ON WORK-RELATED UPPER LIMB DISORDERS FOR THE
COMPENSATION FUND MADE UNDER COMPENSATION FOR OCCUPATIONAL
INJURIES AND DISEASES ACT, 1883

ARRANGEMENTS OF REGULATIONS Pages
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1. Definitions

In thesa Regulations, a word or axpression o which a meaaning has baan
aesignad In the Act or these Regulations shall have that meaning and, unless
the contaxl otharwlss Indicates—
“Regulations” means the Regulations on Work-Related Uppar Limb Disorders
for the Compaensation Fund made under the Compensation for Occupational
Injuries and Disonses Acl, 1083,

This gazette is also available free online at www.gpwonline.co.za




56 No. 43529 GOVERNMENT GAZETTE, 17 JULY 2020
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“WRULDs" imeans Work-Ralalad Upper Limb Disorders which |a a collactive
tarm for a group of ocoupational disenses thal conslat of musculo-skalatal
dirardars of this uppar limb caused by axposura In the workplace affecting the
musclos, tendons, nerves, blood vessals, joints and bursas of the hand, wrist,
arm and shoulder, These are syndromes associated with characterisiic
symptoms and physical signe such as rotator cuff syndroma, eplcondylitis al
the albow, tanosyriovilis and nerve enlrapmants such as aarpal unnel

syndrome,

2. Causos

WRULDs arm caused, aggravated or pracipllated by one or more of tha
following risk factors;
(a)  Physical causes are:

(i)  highly repstitive movameants;

()  statie muscle loading;

(lily  contact strass such as, bul not limited to, uncomforable
gripping and twisting, sharp edges to hand lools, desk
adlges; and

(v)  vibration,

{b)  Emonomic causes are:

(i)  awkward susiained postures;

() highly repatitive movemaents;

(i)  movements requiring force; and

{Ilv) movements at the extremes of reach,
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() Intarms of these regulationa, uppar limb musoulo-skeletal
disorders will ba presumad lo be work-raliated If the nature of the

work parformaed Inoludes exposuie (o the relevant risk (aclors,

3. Diagnosls
The following criteria must be used o confirm the diagnosis;
(a) A dingnosis of WRULDs shall ba diagnosad by a madical
practitionar taking Into accouni—

()] tha axposure history of an employee such as typa and
langth;

{y  maedical history and clinleal signs Indioating the sile and
distribution, quality such as lypa and characler, savarity
such an intansily, fraquancy and duration;

(1IN prograssion of the symploma according to the type of
disordar;

(lv)  pre-placement asseasmant report so that basaline can be
determined;

{v) dlinlcal evaluation reporl by an occupational therapist and
physlotharaplst;

(vi} ergonomic assessmant confirming workplace exposure;

(vil) ocoupational axposure to known risk factors and a
chronologlcal relationship between tha WRULD and the

work anvironmant; and
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(villy the canfirmalary lests of Investigations (e.g. x-rays,
strength lesling, range of molion testing, narve
condudtion tests), wham approprinle,

() The madical officars employed by the Compansation Fund will
datarming whather the disgnosis of WRULD was made according to

accapluble medical standards.

4. Impalrment

Whale Porson Impalimant will be detarmined, in accordance with the lates)
Amarlcan Madionl Asseciation Guidae edition onca Maximal Madical Improvamant

has boan reachad

. Compensation Beneflis

(1) Compensation banefits shall be payable according lo the Act.

(2) I total Impalrment score is zaro to three (i.e, permanant disablemant less
than or equal to 30%), parmanent disablamant shall b determined and a
lump aum shall be paid in terms of the Act,

(3)  If total impalrmaent score |s mora than threa (l.e. permanent disablement (s
higher than 30%), pansion shall be pald In terma of the Act,
(4) WRULDs assessmant of parmanent disablemaent shall be based on tha lataat
Amarican Maedlcal Association Guldes on musculo-akeletal impalrment

avaluation for tha uppar axtramities,
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8, Medical cosis

(1) Madical cosls shall ba provided for a pariod of nol mora than 12 months from
the data of the diagnosis.
(2)  This parlod may be exiendad If, In the opinion of the Director-General, further
madical costs will reduce the extant of tha disablamant.
(3)  Tha maedical coatas covar disgnosing & WRULDs and any necessary froatment
provided by & healtheare provider,
(4) The Compensation Commiasioner will declda on the nead for, the nature and

tha sufficlency of the medical costs supplied,

7. Daath banefits

The following daath banefila are payable:
(a) Reasonable burial expenses shall ba paid in terms of the Burlal
Expanses Policy.
(b} IWan employoe dies as a resull of ocoupational WRULDs, the pansion
banefits of such amployee shall ba payable to the spouse and the
dependants of such amployas,

8. Raporting

The following documentation must be submitlied to the Compensation Fund, the

amployar Individually llable, or the licensee concamad:
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(a)
(b)

(c)

(d)

(@)

()

(@
(h

0]

)

(k)

W.C.L.1 Employers Repor of an Oocupational Diseass;

W.C.L.14 Notice of an Ocoupational Disease and Claim fo
Compansation;

W,CL.305 Employeas’ Affidavit for an Ocoupational Diseass:whan an
amployer doss nol imeously submit employer's report of an
oocupational dissase(W.CL.1);

W.C.L.110 Exposure History;

an appropriate smploymant hiatary togather with argonomic
ansasamanl repor;
W.C.L.301 Firat Medical Report In respect of a Work-Relatad Upper
Limb Disorder ("WRULD");
alinleal evaluation reporl by an occupational theraplst or physlotheraplst,
W.C.L.302 Progress madical reports in respect of WRULD, must be
submitted with avary consultation to the Compaensation Commisslonar;
W.C.L.8 Resumption Report must be submitted on a monthly basis for
as long an the casa I8 open, aven If the employoeo is al work;

final medical raport In respact of a WRULD and residual functional
assassment raporl from the Occupational Thoraplst, and

all other reports that may ba ralavant lo the diagnosis and treatment of
the condltion such as, bul not limited 1o an ergonomic nssessmant

supported by pholographs, video clips,
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8. Claims Proceasing

(1) The Commisaionar will considar and adjudicats upon tha labillly of all
clalimis,

(2) The madical officers amployed by tha Fund are responaible far the
mndical assesamant of a alaim and for the confirmation of the

aceeptance or rejedlion of a clalm

%‘F
MR TW NXESI, MP

MINISTER OF EMPLOYMENT AND LABOUR
DATE: R\ =g\ el o
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Ernas;

Mr. Thohlle Lamati

Dirsolor-Gananal

Daparimant of Employmant snd Labour
Privala Bag X 117

Pratorin
00

For Attention: Mr. Harry Mephologsls
E-mall:Harry. Maphologslag@iabour.gov.xa

Daar Mr Lamali

LEGAL OPINION: REGULATIONS ON WORK-RELATED UPPER LIMB
DIBORDERS FOR THE COMPENBATION FUND MADE BY THE MINISTER
UNDER COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES
ACT, 1083

1. Tha Offica of tha Chiaf Stete Law Adviser has besn requested by the
Deparimenl of Employment and Labowr ("Depariment™), to conmider the drafi
Regulstions on Work-Related Upper Limb Disorders ("WRLILDs")for ihe
Compansailon Fund, made by the Minlstar under the Companmation for Oscupational
Injurles and Diseanoa Act, 1003 ("drafl Reguiations®), In terme of ssction 87 of the
Companeaiion for Oooupational |njurles and Disesses Acl, 1803 (Aol No. 130 of
1003) ("Act").

2, The Acl provides for compenaation for dissblomant calised by ococupationsl
Injuries or disenses sustained or conimeied by employees In the course of thalr
amploymen, or for desth reaulling from such injuries or diseases,

Anosss (o Justios for All
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3 Chaplar Vil of lhe Acl provides for ccoupationsl dssases, Sectlion 88 of he
Agl provides for compenesilon for seeupailonal injurles and subssclion (1) thereol
rancln ob Tollows:

‘Compansation for occupailonal diseases

88. (1)  Subject to the provisions of this Chapier, an emplayee
ghall be entitled o the companaation provided for and presoribed jn ihis Aot if
it Is provad io the aatisfaction of the Direclor-General—

{a)  thai the employes has confracled & disease mentloned in the firsi
column of Schedule 3 and that such disesse has ardsesn ol of and in

the eowrsa of his or her smployment; of
{b)  thai the employes hes conirecled a disease other then a discase

oontemplated in paragraph (a) and thal such disease hae arissn out of
and In the courae of ha or her amployment.”.

4, Seatlon 07 of the Aol ampowers the Minlsler to make regulations, after
ponsullalion wilth tha Compaensation Board, In respect of cerlain specified
maliars, Secllon 87 providas an ollows:

*Reguletions

7. (1)  Tha Minister may make reguislions, after sonatltation
m:mm,%
(a)  the place of and the procedure to be followed ot any meeting

of the Director-General and asseasors or al sny proceedings In ferms
of this Acl with which the sssessors are concerned, or af any

{t) mmmmwmmﬂwwmmu

fe)  the procedure to be followed In paying assessmaenis and finea to the
Diractor-Genaral;

{d)  the persons fo whom, the places where and the manner In which

a)  the daterminatfon of tha amouni and the condifions manner of
paymaent of banefila fo assessors or classes of

DREwENTYY,;
i the aal of monoys payable In terms of hia Adl fo any person
mmmMMWMWMWMH

pariod by the parson ontitled tharelo;
{w rﬁdmﬂ which shall or may bo prescribad by regulation in terma of
#lJ ji . ll:'.ul..-lll i,h"ﬁ" I .Irlh .rlrnl I‘ I R AT T LR N iiTY SRRy Iu. HIEN Fri ,,,._'r,ll_.,'lu
[} I 1!W|ﬁlw1ﬁh
? ATt regid i suamolion
in respect of different classes of emplovers and emplovees and of differen
"ol nid the Mind .'-.1‘; risd -rwﬁ"?mﬂ':mml,r"f,l.._.,..
16 ;F'Tn i .l-l te in auch manner as he or she m NG expadion
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3 Aﬂp]ﬂfﬂ?ﬁﬁﬂwmﬂ"ﬂr fmmwkmhmr
regiilation made under sihsection {1) ahall be gullty of an offence and llable
on conviclion to @ fine, or imprisonment for & pariod not excoeding aix
mantha.” {Dur amphasii),

6. The powar of the Minisier to make mgulations s a publio powsr thal misl be
arcioad subjoct fo the Consfitition of the Republic of Soulh Africa, 1008
("Consliiution®), and this Iaw. In exarcising such power, the Minister is required 1o
comply with tha prinaiple of lagalliy, The principle of legality requires thit no powar or
funeilon may be axercised bayond that which is suthorised by sw. This maan thal
the Minisiar may only axerdlse the powsr o make, amond, or repsal regulations
within the parameters of the Al

B, The powar to make reguiations on WRULDs is derived from saction 97(1)(h)
of the Acl. in lerma of thin seotion, the Minister may afler consulisiion with (e Board,
rake regulations parinining to any matler, which he may desm necensary in ordar to
furihar iha abjacts and purposes of the Al

7. In the eans of Bexuidenhoul v Road Accident Fund', the Supreme Count of
Appanl commeniad on the powar to make regulations “which may ba necassary or
expedient lo presariba in order (o achieve or promote the object of this Act’, by
sinting that this provision "cannol empowar he making of regulations which widan
the purposs aned object of the present Aot or which are In confliol therewiti".

B8, Thormlon thus advises thal such panaml provislons ars puiraly anelllary o
incldental fo tho purposs of tha Acl, Thoy authorsa the provision of subaidiary
means of earrying inlo affect what Is already enscted In the Act itsalf, and do not
uliow allempla 1o widen the purposes of the Aol io add new and different means of
oarrying them oul, or lo depari from or changa ts objectives.?

8. Furiher, the Constlutional Courl In consldering the prinaiple of lagallly In
Alfordable Modialnea Truat and Othars v Minlater of Heallh and Othars® ststed s

follows:

‘(48] The exercise of public powsr musl (herefore comply with the
Constitution, which Is tha suprema law, and the docirine of lagallty,

!ﬂﬂlﬂl ALL lﬁﬂ“‘g
H ddd,
ﬂﬂbﬂ[ﬂ) BA 247 {Eﬂ] et

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 17 JULIE 2020 No. 43529 65

which i part of that law. Tha doclrine of legality, which s an incldeni
of the ruls of jew, s one of the constitutional conirols through which
tha axercise of publlo power s mgulated by the Constilution, | sniails
that bath the legislature and ihe excoulive ‘are constrained by the
prinaiple thai they may axercls no powet and parorm no function
bayand conferred upon them by law.' In this senss the Conatitluion
antranches (he principle of lagality and provides the foundation for ihe
coplrol of public powar,

[60] In sxercising the power lo make eguisiions, the Minister had (o
oomply with tha stiution, which 8 the supreme aw, snd the
empowaring provisions of the Madiclnes Adl, if, In mking
regulations, Ihe Minisler axcesds the powsre confamed by the
ampowaring lone of the Madidnea Adt, the Minister st ulie
vires ( tho powara) and In breach of the dootrine of legullly,
The finding that the Minluter acted ullra vires is In effect & finding thai
e Minleter moled W & manner thal e nooneiatent wilth the
Conailiullon and his or her conduel ta Invalid. What would have baen
ullra vires under common low by mnu{umwmm
his or her powers la now Invalld under the Constitullon as an
Infringemant of the princlple of legality, The quealion, therefors, is
whathar tha Minlalar acted ulira vires In I'l'.llh.lnﬂ r-nullﬂunl that link &
lloanoe lo compound and dispanse madicines o spaciiic premines
Thie anewer lo thin question must be sought In the ampowaring
pravislons.”,

10, Whan making regulatians undar this Acl, the Minisier must comply with the
Constitilion which s the supreme law, and the smpowering provision which |
saclian 87(1)(h) of the Act, and If the Minlster exceeds the powers confemed by
seciion 07(1){h), tha Regulaiions made will be ultra vires and Invalld, Conaldering tho
subject matier of the draft Regulations, we are of the view thal saetlons 07(1)(g) and
(h) ancl 85(1)(a) of tha Aat are the approprinte provisions whish empower the Minister
i make iha regulations,

Ad table of contenin of thas draft Regulstions

11, The table of content in the drafl Regulntions lste five causes, According io
Thamiland, thare |8 no advaniage of providing o table of contants If the clauses e
fawor (han six clauses because (he content can anally be sasn from looking directly
ai the clauss hendings as they stand In thalr narmal posliion, We proposs that the
Dapariment omil the table of contents, bacause only five clauses ara listed in the
labla of conients.

Al pagn 180
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Ad clmuse 1 of the draft Reguiations: Definitions

12,  Claune 1 of the drafl Regulalion seek o provide for & list of definiiione of
words and sxprassions used In ihe drafl Regulaiion, We have inseriad & senisnce ot
ihe bsginning of regulation 1 1 ssalet with the Interpratation of definiions used In the
Schaduls. Wa have also inseried & definition of Regulsllons (o aveld the ladious
rapalilion ihroughout the drafl Reguelions. We sleo suggest thal all words and
axprensions dafined In the drafl Regulation ba included under clause 1,

14, Clouas 1 of the drafl Regulation containe & Note, whioh stales that WRLULDs
will bo ussd a8 an umbrells lem for lerne that have been provicusly used, such as
repalifive straln injury, oumulative irmums disorder, oocupitional overuse syndroms,
anel occupational eervico-bmchial disordar, and rends as follows:

*Note: Previously other ferms had boan used, such as repatilive straln injury,
cumulative traums disorder, occupational overuse syndrome, ocoupational
cervioo-brachial diverdar. For he purpose of these regulations the umbrelin
larm, WRULDs will ba used.”

14, It Is uncertaln from tha Note whare the "olhar torme” refarred o have baen
praviously used In light hareol, wa proposa that tha Note be omitted from ihe dmf
Regulsilons becausa thouo ferms are not used In the dmft Regulations,

Ad cinune 2 of the draft Regulstions: Cuises

16,  Clause 2 of tha draft Regulation ssaks o provide for the causes of WRULDs.
It statos (hat WRULDs are anuned, aggravated of precipitaied by various riek faotors,
which Includes physical causes, Clause 2(a) of the draft Regulation provides for a sl
of physicsl eauses, which Includes “vibration®. It I8 uncertain whet the word
*vibration® In this context means, and therefore we proposs that the Department
alarity the conlext of the “vibmtion”,

16,  Clausa 2(b) of the draft Reguiations provides for the causes of srgonomio and
clause 2(b)(iv) of the draft Regulations lists “movemants ul the exiremen of reach” as
one of the causes, It ia uncertain whal is meant by this axpression, For the purposes
af dlarlty snd legal cerlainty, wa suggest that the Daparment clarify whal the

axpresnlon moans,
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Ad olausa 3 of the draft Regulationa: Dingnoils

17, Clause 3 of he dralt Regulations seeks fo provide for the arleris, whioh mus
bies used to confirm & diagnosts of WRULDa, §i further provides thal a Medical Officer
amplaysd by tha Compansalion Fund will detsrmine whather a dingnoais of WRULD
ln mada sccording 16 asosplable medical standarndn.

Ad claune 4 of the draft Regulations: impalrmerit

18.  Clause 4 of the drafl Regulsiions provides ihal "Whols Parmon Impaimment”
will be delermined, In socordance with the latesl Amedoan Medical Assodiation
Guilds aditlon onon Maximal Madical Improvamant hag basn resched,

Ad clauss 8 of the draft regulations: Componaation benefits

19,  Cinuse B{1) of tha drafi Regulalions sisles thal paymeni for Imporary lotal
disablemant shall be pald for as long as such dissblement continues, bul nol for &
period axcesding 24 monihs. We wish io bring to the attention of the Dapartment thei
neation 47(B){a) of tha Aol provides for this tharefore Ii ls not necessary to repest the
pravisions of the Acl In tha draft Regulations.

20.  Clause 5(2) and (3) of the drefl Regulations sooks to provide that the
compansalion benafils shall ba payable ncoording (o the Act.

Ad ciause 8 of tha draft Reguistions: Medical costs

21, 'ﬂllullﬂufthiﬂlil'lHlﬂullﬂnnllllhlhplwmmthimndmtn.ug{
WRULDs, It statos that modical cosis shall be provided for a perlod not excesding 12
manths from the date of the diagnoals, however the Direstor-Genaral may axtend this
pariod If In the opinien that further medioal cosls will reduce the exleni of the

disablermant.
Ad claune 7 of the draft Regulations: Death benefits
22, Cluuse 7(a) of the dmft Regulations sosks lo provide for reasenable burlal

oxpunses as o death banefll, which must be pald In terme of the *Burlsl Expanses
Poliey”. The Deparimant Is requested fo clarlfy which *Burlal Expanses Polloy” is
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contampluted in ihin clause becaime i s uncernin which burisl expenses policy wil
b paid an o doath banaeli.

28, Clouse 7(b) of the dmill Regulations seeks lo provide for peymenis of
ponsion banifite 1o widows wnd dependents and it provides thal “wiidown and
dapentent’s penatons ahall be payabls, whare applioable, ¥ the amployas dies as a
reaull of ocaupational contael dermatitis”. Thomion® suggests thal as & genoral rule
jnglalation should be draifled In gander-neutral languags In order to treal woman and
mion squally. We have propossd in the Mol thal the Dapariment redraft alause 7b)
al the drafi Regulstion 1o avald using gender spacliic langungs.

Ad claune 8 of the drafi Regulations: Reporting

24, Clauss 8 of the drafi Regulsilons sesks lo provide for the dooumeniailon,
which munt be submilied to the Companaation Fund, the Individually linble smployar
or the loensoe oonoernad. 11 is uncertaln from the cnuse which licenses s relermed
lo, as (ha lerm "lioenses® is nol defined In tha Aol nor in tha drafl Reguiations. We
sugpest thal the Deparimant further clarfy which lioenses is coplemplated In this

alniias.

26,  Clausa B(d) of the drafi Regulations provide for W.C.L.110, whiah Is ons of
the forma thal must be submitted fo the Compansation Fund, smployer or a llsonses
oonaamed, || appaars from the reading of the form W.C.L.110 that the form aseks to
pravide for the “axposure history” and nol "sxposura history and smploymaent histary
togethar with srgenomic sssessment report”, bacause the title of the form only refams
1o "Exposure Hislory”. We hava redrafied clause B(d) o distinguish batwean the
rapoits of employman history together with ergenomla sssessment report from the
raporl of axposure history.

Ad clouse § of the drafi Regulstions: Clalm procesaing

28, Clouse @ of the drall Regulutions seeks 1o provide for the Ofiice of the
Compansalion Commissionar o sonsider and adjudicats upan linbllity of all claima. Il
furthar provideu that the Medieal Officers in the Compensation Commissloner's officn

Al page 76
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are rasponsible for medical nosessmani of » clsim and for the confirmalion af the
aonapmnee of rejection of a claim.

CONCLUSION

27, Saclion 87(1){h) of the Acl authorises the Minisler io make Ragulations in
regards of WRULDs. Iny light of the exposition above, we &re of the view thal the
Ministar has the requisite authorly to make the Regulalions undar congldarmation,

28.  Subject lo our commants and suggested amendmenta made directly In the
toxt of the drafi Regulations, wa ara of the view thet the draft Regulaiions are In order
and corforms 1o the form and atyle of legialative dmfting.

28.  Wo altachod herato & copy of the drall Regulstions wiih track changes
Incorporating our suggestad smendmants for your conalderation.

Yours ainoeraly,

FOR F BTATE LAW ADVISER
T. NKABINDE / 8, WILLIAMS / T. HERCULEB
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COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1803 (ACT NO 130 OF 1803)

REGULATIONS ON CONTACT DERMATITIS FOR THE COMPENSATION
FUND MADE UNDER COMPENSATION FOR OCCUPATIONAL INJURIES
AND DISEASES ACT, 1603

Thia Minlatar of Employmant and Labour, after conauliation with the
Compansation Board, has made tho regulations under section B7 of the
Compensation for Occupational Injurles and Diseases Acl, 1983 (Act No 130 of
1903) In Schedula A. Thase regulations are published for public commants only,

Inforesied and affected parfles are hereby Invited o submil  wrilten
reprasentations on the proposed Regulations. Tho aforesald represeniations
must be marked for the attantion of Mr TH Maphologela and senl by registerad
post or emalled or hand deliversd within 80 days of publication of this nolice to
iha following addresses:

Compansation Funed OR PO Box 056
167 Thabo Sehuma Streat Pratorla
Prelotia 0001

0167

Emall addresses: Kinbly.Makasbadishour. gov.zi of Harry Maphalogela@inbour gov.sa
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Copies ol the Regulations are Rerawith attachsd

M;H. O —
MH |W N EEI MP
MINISTER OF EMPLOYMENT AND LABOUR

DATE: ‘S-\as\smi. \ Tl
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SCHEDULE A

REGULATIONS ON CONTACT DERMATITIS FOR THE COMPENSATION FUND MADE
UNDER THE COMPENSATION FOR OCCUPATIONAL INJURIES AND DIBEASES ACT,

16803

ARRANGEMENT OF REGULATIONS Pages

B RO, i vvcuisciiiopscmms o NPT e R TSR sy o
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0 o ORI v vt i R A TS O b b S i s R
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1. Dafinltiona

In thase Ragulations, a word or axpression o which a maaning has bean
assigned In the Act or these Regulations bears the meaning so assigned and,
unless tha context Indicates otharwise-

“ADL" means Activitles of Daily Living;

“allergan” means a substance that can cause an allergy, or a reaction on the skin
or any othar organ;

“dermatitis” means Inflammation of the akin;

“dermatologlist” means a medical doclor who has speclalized in skin conditlons;
“oecupational contact dermatitis or eczema” means a clinically recognised
condillan of the skin caused antirely or aggravated by conditions In the workplace,
Two types of contact dermalitis are ganerally recognized, namaly irritant contact
darmatitis and allergic contact dermatitls;

“patch test” means a test that s used to test skin for allargies. Allergens are
appliad to the skin using patches;
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"Regulations” means tha Rogulations on Contact  Darmalitls  for  he
Compansation Fund mada under the Compensation for Occupational Injuries and
Disaasas Act, 1993,

“RPPTR" maans Ralavant Posltive Palch Taest Reaction,

2. Diagnosis

Tha diagnosis of ocoupational dermatitis shall be made by a medical practilionar
hasad on the following:

(a) o doetalled maedical history and tha nature and distribution of the akin
lasions. A colour photograph must be provided, where avallabla;

(b} & full history of all occupalional rsk factors (physical, chemical and
biological),

(c) ocoupational exposure o a known causallve agent of conlact
darmalltis and a chranologleal relationshlp balwean the dermatitis and
tha worl anvirenmant,

(d) o confiimatory skin test which is mandatory such as the Patch Tast.

(@)  the opinion and conflrmatlon of tho diagnosia by a dermatologist whan
the dermatitis |8 recurrent or resistant to treatmaent for more than slx
consacutlve weeks,

3. Impairment

(1)  The Impairment shall be assessed aftar ramoval from exposure or maximum
madical improvament has bean reached:

(2) Criteria for rating parmanent impalrment shall be determined based on tha
following:
(a) Table B.2. must be used to establish the diagnosis, using objective
physlcal examination and laboratory lests;
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(b) Table 8.3 provides suggoslions Tor physical axamination findings and

Inboratory lasta;

(c) the Individual must ba placed in the appropriate olass based on history,

physioal examination, and dingnostic findings;

() the impact of iha akin diseasa on ability to perform ADLs must be fooused

upon;

(8) & baginning must ba mada by salecting the middla numbar of the class;

() the percantage of fima that symploms are presant and the amount of

traatment required must be conaiderad,

Table B-2 Criteria for Rating Permanent Impalrment due to Skin Disorders

IMPAIRMENT CLASS 0 CLASBS 1 CLASS 2 CLABS 3 CLASS 4
CLASS A (] i |
IMPAIRMENT
RANGES 0 1%-8% UE 11%-27% aﬂ"}:.j-gi'}f- 45%-58%
UE =
e T |13 B7 0[11181923 | 30333630 | 4548 51 54
GRADE (A B CD 27 42 58(AB C
E) (ABCD|(ABCD| D E
I = 5B
HISTORY™ Skin disorder | Skin disorder Skin Skin Skin
signs have slgna and disordar disordar disordor
been presenl |  symploms slgns and | signsand | signs and
inthe past | consistent with | symptoms | symptoms | symploms
but are Table 8-3 are | consistent | consistent | consistant
currantly present 1%- | with Table | with Table | with Table
present <1 30% of the 8-3 are 8-3 are 8-3 are
of the tim tima" prasant prasent prasent
30%-60% of | 60%-00% of | =00% of the
and and the tima" tho time" tima”
no may and
medication is | Intermittantly and and raquiro
NBCASSATY regulre aoften raquire troatmant
tromtmant with raquira Intermittent | with toplcal
topleal treatment | lo constant | or ayatemic
madications® | with topical | (reatmant | medications
or with topleal | on a ragular
systemaltic | medications basis"
and maedications and and
— and . when signs | Thera |8
4
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{hare Is and and ABVEre
assantially no | whan signs symploms | Interfaronce
inlerferance | and aymploms | when signe | are present, | with  most
with activities | are presant, and thare Is | ADLS o the
of dally living | thara s aymploms modarate axtenl  that
(ADLs) mrilnlmal ara prasant, | Intederonce | confinamant
Intarferance thare Is mild | with ADLs | may ba
with ADLs Interfarance raqulrad.
with ADLs All  cancers
not In
remission,
other  than
basal  cell
garcinoma,
automaticall
y  racalve
58%
comblned
with all
olhar
systamic or
musculoskeal
otal
Impalrmants
ar 100%
whan
s e e —— . lerminal,
PHYSICAL Physical Physical Physloal Physical
EXAMINATION axamination axamination | examination | examinalion
FINDINGS® findings in findinga In | findings  in | findings
accordance accordance | mccordance | Tabla 8-3
with Table 8-3 | with Table | with Table | are presant
are presant 8-3 ara | 8-3 ara | almost  all
whaen prasant uaually the  timae.
symptoms are | when presant, Findings
prasent, When | aymptoms | The findings | genarally
prasent, tha | are present, | generally cover =40%
findings (1) do | Whan (1)  cover | of the body
not cover 10% | prasent, tha | 20%-40% of | and are not
of the body, (2) | findinga the  body |able to be
axclude the ganerally and cnn ba | concealed
face and/or (3) | (1)  cover | at laast | In mosl
are usually 10%-20% of | partially soclal
lransitory or the body but | concaaled | aluations,
can be cnn  usually | In maost | May  move
concaalad, soclal to  highest
concealed | situations | number  In
andior andfor class
(2)slgnifican | (2) Involva | 4 depanding
S = tly Involve |the entire [on  extenl
5
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G

the fmes or | palmar oflnvelveme
antarior part | aspect  of | nl, and
of tha neck | the hand, ability (]
and/or concaal.
= hands,
DIAGNOSTIC | Diagnostic Diagnostie tast | Diagnestic | Disgnostic | Diagnoslic
TEST FINDINGS® | test  findings findings test findings | test findings | test findings
axpocied 1o | expacted to bo | expected to | expoctad to | expected 1o
be positlve | positiveare | be positive | be posilive | ba  posilive
afe allher | squivocal. For | are positive | are positive | are  posiiive
negativea or| axample, for |[and in tha | and #re | and are
the test or | allerglc contact | range  of | somewhal | significantly
leots have darmatitis, rasulls hayond the | beyond (he
nol bean | class 1 would | expected In | range of [range  of
parformad. bo assigned | lypleal resully resulls
For example, | for patch test | casoes of the | expected in | expectad In
for  wllergic | reactions that | glvan typical typloal
conlacl are aquivocal | diagnosie. | cases of the | canes of (he
dormatitis, but would be | For glivian glven
class 0 would |  consldered | example, for | diagnosis, | diagnosis.
ba assignod if | relavant if | allergic For For
thare wara no poaliiva, contacl axample, for | axampla, for
relevant dormatitis, | allergic allergle
positive patch clags 2 | contact sontact
teat renctions would  be | dermalitla, | darmatitls,
(RPPTRs)" assignad I | class 3 | class 4
thare was ul | would be | would b
least  one | assigned for | asslgnad |If
RPPTR.* mulliple multiple
RPPTRs." | RPPTRs®
whara
prasant {(hat
Indlcated
that the
patient must
avold many
widesprand
subslance
of  cruclal
occupationa
lly related
SerpET——e, " : substances.
" Detormine the patient's class using the history, focussing on medically documented
intarfarence with ADLs, Objactiva axamination findings must have boen documented by a
physlelan on ot least one occaslon to perform a rating.
b Scara are presant permanently, and thus the time element is not usad as part of the rating.
“ Any facial scarring should be graded according to Table 11-5 and then combinad with other
impairments from this chapter whan applicable.
| ! The category of Diagnostic Test Findings Is not applied to scars. If no diagnostic tests are

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 17 JULIE 2020

No. 43529 77

necossary or axpactad (o ba posilive, then use number obialnad afler assessing physical
pxaminalion findings as final impalrment rating, Patch test reactions graded as having
dafinita, probabla, posalble, or past relevance should all be considerad 1o be RFPTRs (sea
Saction 8.1b for a disoussion of asalgning mlevance o patch

Skin Impairmant Evaluation Summary

Tubla 8-3 Skin Impairment Evaluation Summary

o oo | Aupenemont | B0 |
Including sssmont | End-Organ
:’:“""’ Selected ﬁ’:_':m““ of Bkin or System E"“““ F;“Tmfm
Relevant Function Damage i
il Symptoms | = i
Alople,
Duration, Papulas, “:E‘m‘m“m Alarglc,
locallon, Itch, papuile End history Exfoliativa ifrltant | Sea Tabla
redneus, nall or | veslcular Blopay (ma arythroderma, | contact | 8.2
plgmant change | Erylhama, m"i‘:&" L atopy, rhinitis, | Acute,
Eplsoda of Aarous i asthma aubacul
suparimposed | discharge, Patoh tﬂ;ly?ﬁﬂ a,
Infection cruating, anly positive chronic
Progression adama, i ﬂ,:u i Urticaria
Dermatl | and remiselon | scale, mnlu;tﬂ A
E:m. | {actors, llchanlilad or detmatits) pholoss
responsa to thickened naltive,
ﬂmmp%sldﬂ plagues Saborrh
affect from % of skin sic,
tharapy surfaca axfollatly
Atopy childness | Involvad, @, atalis,
aczami hand, foot, hand
Effact onwork, | face and fool,
hobbles, ate. Invalvamant nurmmul
ar
4, Compansation Banaflis
(1) Payment for lemporary iotal disablement shall be made for an long as such
disublamant continues, bul not far & periad exceeding 24 months.
(2} I ol impalrment sgors |s zero to ihrea (e, permanent dissblement lass
thar of squal lo 30%), parmanenl disablsment shall be delermined and o
lums suim shall ba pald in tarme of the Acl,
7
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(4

If toinl impairmant scome Is more than three (Le, parmanant disablement s

higiher than 30%), s peneion shall be pald in lerme of tha Acl

5. Medical Banafits

(1)

(2)

(3)

Madical costs shall ba provided for a periad of 24 months from the date of
diagnosis or longer, If In the opinlon of the Commissioner, further medical
coats would reduco the extent of the disablamant.

Medical cosls shall covaer tha costs of diagnosis of occupational contaci
darmatitis and any necessary treatmant provided by any madical practitionar
ae wall as the cosis of chronle madication in the sensaltized Individuals.
Madical costs shall also be providad for eplsades of acute on chronic flare-
ips, The Commissionar shall decida on the need for, the nalure and
sufficiency of madical coats to be aupplied.

6. Death Banofits

Daath banafita payable are—

(a)

(b)

reasonable burial expenses payable in tarms of the Burlal Exponses Pollcy;
and

widow's and dependent's panslons payable, where applicabla, if the esmployes
dies as a result of ocoupational contact dermatitis.

7. Reporting

Tha following documentation musl ba submitted to the Compansation Fund or the
omployer Individually llable or tha licensse concarned:

(a)
(b)
(o)

(d)

(e)
)

Employer's Report of an Occupational Disonse (W.CL.1);

Notice of an Occupational Diseasa and Clalm for Compansation (W.CL.1 4);
an affidavit by the employea (W.CL.308) If an amployer cannot be trmoad or
the employer falla to Umeously submit the Employer's report of an
Occupational Diseasa (W.CL.1);

Exposaure History (W.CL. 110) or an appropriata employment history that may
Include  any Information that may be helpful fo the Compensaiion
Commissioner, such as Malerial Safely Dala Sheets, risk assessment or
anvironmental hyglena reports, The causal agani(s) must be confirmad;

Firat Madical Reporl in respact of an Occupational Disease (W.CL.22)
skin pateh tast resulls,
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(g) resulls of necaptable special medical tests or investigations carried out by the
madical practitioner;

(h)  Progress Medioal Report (W.CL .28} for each consultation,

()] Final Medical Report In reapact of an Occupational Dissase (W.CL,28) or the
Dermatological reporl when the smployee's condition has resched maximim
madical Improvemant including colour photographs of affected areas; and

)] In cuse of death, a dealh certificate and a BI1663 (notification of death) must
bie submitted. Allermnatively, a death cerificate accompanied by o detailed
medical report on o practiea latterhead on the cause of death should be
submitted,

B. Claims Procaasing

(1) The Cammissioner shall consider and adjudicate upon the llability of all elalms,

(2) The medical officars emplayed by the Compensation Fund are responsible for the
maedical assessmant of o elaim and for the confirmation of the acceptance or rejection
of a claim,

MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR

DATE: ?-.;‘q:s\ﬁ.'_ﬁ‘\;; oy A

This gazette is also available free online at www.gpwonline.co.za




80 No. 43529 GOVERNMENT GAZETTE, 17 JULY 2020

the doj & cd
ﬂhpnrﬁugl:n:

usinili wnel Cormiithonel Davabpmesnmn
AERLIALIE OF 80UTH AFRICA

OFPICH OF THII CHIEF STATE LAW ADVIBER
Privats Bag X0, FRETORIA, D001, Tl {012) 318 1430, Fax (015) 398 1743, Maimeniom Cendre Oesl Tower 13% Fioor,

Fraloriin :

Aol BT abar A WI0N AAR R

Bhtp  Adv. B Nalshllombonl

Tal; {013) 316 1140

E-mill:  shalatillomboniijusiioe.goy.ss

Wishalia: i, s dulagv. e
Dakiit 08 Deoambar 3010

Mr T Lot

The Direcior-Gansal

Daparimant of Employmant and Labour
Private Bag X117

PRETORIA

0061

For Attantion: Mr Harry Maphologela (Harry.Maphologela@@iabour.gov.za)

Daar Mr Lamati

REGULATIONS ON CONTACT DERMATITIS FOR THE COMPENSATION FUND MADE
BY THE MINISTER UNDER THE COMPENSATION FOR OCCUPATIONAL INJURIES
AND DISEABES ACT, 1803:YOUR UNNUMBERED E-MAIL OF 14 OCTOBER 2019

BACKGROUND

1.3 The Department of Employment and Labour (hereinafter refarred o as “the
Daparimant®), has requasted us to serutinise tha form, format, legality and constitutionality of
thas drafl Regulaiions to ba made under sactlon B7 of the Compansation for Occupational
Injuriee and Dissases Act, 1893 (Act No. 130 of 1893),

1.2 The Dapartmeni further informs us thet the Regulations are technlaal In nelure and
wa need not concern oursalves with the tachnical nature thareo! as the Deparimant's

madical personnal has attanded to the technical issuss.

1.3 Wa have commentad on tha Regulations and proposad cerlain amandments directly
an the alectronlo copy of the Regulations attached heréto,
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BUMMARY OF REGULATIONS
2. Ad Regulation 1

4.1, HHHUIIHEHI 1 provides for dafinilions.

Ad Reguintion 2

2.2, Regulation 2 provides for ihe dingnosis of oogupational dermatitis made by a madicsl
practiions

Ad Regulation 3

2.3. Regulation 3 provides for assessmani of impaimant after removal from axposure or
maximum madieal iImprovemant lae basn raachad.

Ad Reguintion 4

2.4, Regulation 4 provides for payment of lemporary disablameant for as long as such
dinnblemeni continues, but for 8 paried not axceading 24 months,

Ad Regulation &

2.6, Ragulation 5 provides for provisian of madical costs for a period of 24 months from
ihe data of disgnosis of longer If in the opinien of the Commissioner, further medical costs
would reduce the exten! of disablamani,

Ad Regulation.§

2.8, Regulation 6 provides for death banefils payable for rensonable burial expenses
tarma of the Burial Expansas Policy.

Ad Regulation 7

2.7. Ragulation 7 provices for the documanis to be submitted to the Compensation Fund
or the amployer individually liable or the licensaé concarmad.

Ad Ragulaiion 8

Regulation 8 provides for the process by the Commissionar o adjudionte upoen the Hlblll'ly of
all elaima,
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NATURE OF POWER TO MAKE REGULATIONS

3 The dalagation of leglsiative power o the Exeauillve by Parliamant is imporlant and
nacessary fof effactive law-making and implemantation. In Executive Councll, Westarn
Cape Lagislature, and Othars v President of the Republic of South Africa and Others
1886 (4) SA BYT (CC), the Conslitutional Court ['CC"], par Chaskalgon P (as he then was),
uinlad the following with regard lo the nead for Parlismant to delegate its lsw-making powers
io the Execiilive.

161]  The legislative suthorly vested in Parlament under seclion 37 of the
Constilulion |8 expressed in wide tamis - "lo make lsws for the Republio in
anoocordanos with this Constiiution.” In a modam slate datailed provisions ame often
required for the purpese of Implementing and regulating laws, and Parliament
oannol be expecied to deal wilh all such matlers isall. There s nothing in the
Constitution which probibits Pariament from delegaling subordinate regulalory
aulhority to other bodies, The power to do 80 is necessary for affective law-making.
it Is Implicit In ihe powar (& make laws for the country and | have ne doubl thet
under our Constitution parliament can pass legislation delegating such lagisistive
functions to other bodies, There is, however, a difference belween delegaiing
authorily (o make subordinate legisiation within the framework of a staiuie under
which the delsgalion i made, and saaigning plenary legislative powar to another
Body, including, as seclion 16A does, ihe powar to amend the Act undar which the
anslgnmant la made."

4. The power 1o make regulations s & public power thal must b exercised subjeci to
the Constilution and the law. In Affordable Medicine Trust and Others v Minister of
Haealth and Others 2008 (3) BA 247 (CC) the CC siated the following:

“[48) Our constiutional democracy is founded on, among other values, the
(sjupramacy of the conatitution and the rule of law." The very next provision of the
Conslilulion declares thal the 'Conatilulion |8 the suprema law of the Republic; law
or conduct Inconsistent with It Is invalid.” And to give effecl to the supremacy of the
Consfitution, courls “muel declare that any law or conduct thet ls Inconalstant with
the Constitution Is Invalid to the exient of its Inconsistency”.” This commilment (o
the supremacy of tha Constitulion and the rule of law means that the exercise of all
public pewer is now subjeet to constitutional control,
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[48] The sxarcies of public power musl (herefore comply will the Conatliutlon,
which is the supreme law, and the docline of legallty, which is par of that law."
The doclrine of logality, which is an incldent of tha nile of law, is one of the
constilulional sonirols through which the exerciss of publle power ia regulaied by
ihe Constitulion.’ {I antalls thal both the legislalure and the execulive 'are
constrained by the principle that they may exercise no power and parform no
function bayend that confarrad upon them by law."® |n this ssnsa the Gonetitution
snlranchas the pringiple of legalily and provides ihe foundation for the control of

publie power *

Therefore In exercising tha powar to make regulations, the authorised functionary hes o
pomply with the Constitulion, which is the supreme law, and the smpowaring provisions., If,
i making regulaiiona the funclionary excesds the powers confermd by the empowering
provislans, the functionary acts Wi vires (beyond the powers) and In breach af the doeliine

of lagalily.
Section 87 of the Act

B, Saclion 87 of the Acl providas as follows:

(1) The Minister may make regulstions, sfler conuultaiion with the Board,

regarding-

(a) the place of meeling and the procedure to be followed at any meeling of the
Diractor-General and sssessors of al any proceedings in terms of this Aot
with which the assessors are concermed, or 8l any investigation in terms of
this Act;

(b) subject o aseclion 76, the fees payable lo medical praclilionars o
chiropractors in respect of services randared in terms of this Act;

{c) the procedure to ba followed In paying assessments and fines to tha Director-
Ganeral,
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(d) Iha pemsone (o whom, the places whera and tha manner in which paymefil of
ansEnsmaNE nlarma of this Agt ihall be made;

(a) the delerminalion of tha amount and the conditions and mariner of paymaent of
banafils 1o assessom or classes of assasaon;

(1 the disposal of monays payable in terme of this Act to any person other than
ihe Director-Ganaral and nol claimed within the prescribed period by the
porson antilled therato,

(@) any matiar whish shall or may ba prascribad by regulation [n terms of this Aci;

(h) any other matier, whaiher or nol connecled with sny matler mentioned In
puragrapha () 1o (g),which he may desm necessary of expadient (o prescibe
in arcer to further the objects and purposes of this Acl.

(2) Different regulalions may be made under subsaction (1) in respec of differen
classas of employers and employess and of differani aress, and the Minister may,
aftor consultation with the Board, in respect thereof differentiate in such mannar as
he ar she may desm axpadient,

(3) Any parson who oconlravenes of falle lo comply with any reguiation made
undar subseetion (1) shall ba gulity of an offence and liable on conviction (o a fine,
or imprisonment for & pariod nol excesding six months.”

From saction B7(1) of the Acl Il is claar thal the Minister does nol have the expresa aulhority
to make regulations dealing with work-aggravaled asthma or with spedliic occupalional
diseases, Therefors, in ordar to make the drafi Regulations the Minisier must ba so
authorised by paragraph (g) of (h) of subsection (1) of sealion 87 of the Act.

Minister's power to make the draft Regulstions In terms of section 87{1)(g) of the Act

8.4  The Minister is authorised to maka regulations In terma of saction B7(1){g) of the Acl
if anather saction In the Act authorisas him fo make regulations relaling to the subject matier
deall with In thal ssction, Tharm are many sactions In the Act which, whan read with ssction
B7(1)(@) of the Adt, authorisa the Minister o make regulations. However, there are none thal
aulhorise him or her to make regulations regarding occupational diseases, Tharefore, we are
of the opinien thal the Minister eannol make the draft Regulations in lerms of seclion

87(1)(g) of the Acl,
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Minister's powar (o make (he drall Reaulaiions in terms of seclion §7(1)(4) of the Agl
8.2, In view of our conolusion In paragraph 6.1 abova it must ba delermined whather ihe

Minlster i authorieesd o make the drafl Reguiations in lerma of section 87(1){h) of the Acl.
Ihis section makes || clear thal the "objacts and purposes” of the Act musi be determined
bafore the question whathar the Minisler has the power In lefms of section 87(1)() of iha
Agl o make Iha drafl Regulstions can be addressed, In Road Accldant Fund v
Makwatinne 2008 (4) 8A 61 (SCA), (heralnafier referred (o as “the Makweiianae case”) the
Courl discussed the powar of the Minister of Transport lo make regulations 1o “achleve or
premole the objects” of the Road Accident Fund Acl, 1888 (Acl No. 56 of 1988) and
remarked as follows al pp, 68-60;

“Goclion 28 esmpowers the Minlsler o make regulations in order to achiove of

pramole the abjects of the Act. |l doas net confer autherily on_him to iraverse larmaln
pulside that limited scope_and ambil. All_regulations_promultated by the Minister

misl thus be reascnably nocessary fo achieve those cbiecls and goals, |i is Indeed
50 {hal the possibility of fraud & greaiar in canes whare the identity of the driver or

owner of the vahicle in question has not been established, as it would usually be
difficull for the RAF to secure evidence 1o dispule a dlaim (see Mbatha al 718H),
Stricler requiremenis would thus be justified in unidaniified vehicle cases, || (gliows

The Conatilution places significant restrainis upon the exerclse of public power, It |s a
requirement of the rule of law thel the exerclse of public power should net be

I PING - ‘. L] {H-ll Phnrmnuauﬂmf
Mlnuflnfm paras [BS] and [B8).) [:m:lunl H'm falls to pass thal throshold
requirement would fall below the standards set by our Constitullon and would
therafore ba unlawiul* (Our undarlining. )

Wa ara of the opinian that in view of tha undarlinad ramarks in the Makwatlane ease, quoted
above, the following deductions can be made regarding the Minislor's power lo make
regulations In lerma of section 97(1)(h) of tha Act:
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()  Sedtlon 87(1)(h) of the Aat limiis the powar of the Minister & making regulations (hat
ralale 1o tha achisvament of the objscls and purposes of the Aot

(b}  The regulations made under seetion B7(1)(h) of the Act must be rationally connactad
{o the objects and purposes of the Act,

Oibjects and purposss of the Act
7 The Acl doos not contaln & section thal clearly sels oul the objecls and purposes
thssol, Therefore, it s necessary o determine the objecls and purposes of the Adl by
considaring il ar 8 whola, |7 Minister of Justice and Constitutional Development and
Others v Southern Afriea Litigation Gantra and Othars 2018 (3) 8A 317 (8CA) the Courl
ramatked as follows al p 356:

"Aut | manlion || becauas (L llustrates the importance, in the contexl of the
irtarpretation of the Implementalion Acl, of conslruing It In & way thal sccords with
and gives effect 1o the spirll, purport and objects of the BIll of Righia,

[80) The staring point in_the interpretationnl_sxercise_in_the (ong tilie of 1he
Implementation Acl, which describes. (i purseses.” (Qur undarlining. )

From the undailined remarks of the Cour, quoled above, |l is clear that the long tills of a
statute is an importani source of information regarding 1he objects and purposes of ihal
sttute. The lang litle of the Act provides as follows:

“Ta provide for compensation for disablement caused by occupational injuries or
diseases sustained or contractad by employees In the course of their employmant, o
for death resulling from such injuries or diseases; and lo provide for matlers
connected therewith.”

Tha firet part of tha long title siales the purpoée of the Acl In clear terme. The second pan of
the long litle provides that il is alao the purpose of the Adl to provide for matters connecied
{o the eampensation of employees for dissblemant or death caused by ocoupational injuries
of dissases suslained or contracled by tham In tha course of thalr emplayment. Dermatitis is
ligted In ltem 2.2.1 of Schadule 3 as an occupational dissase, We are of the opinion that
regulations regarding the occupational disenses for which compensation may ba elaimad s
a matier connected to the maln purpose of the Act. Consequently, the Minister s authorlsed
i termn of section 87(1)(h) of the Acl to make regulations desling with occupational
diseasas for which an employae may claim compensation in tarms of the Act,
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87

OFFICIAL LANGUAGES

[ Wa aié of the opinion thal the Regulationn must be published in al least two official
languages as requined by seclion 8(3) of tha Conatilution of the Republic of South Alrica,

1986
CONCLUSION

8. Subjeel to the above comments and the auggasted changes made on the texi of the
drafl Regulations, we are of the opinion that the drafl Regulations are authorised by ssction
g7 af the Act.

Yours sinceraly

OFFICE OF IEF STATE LAW ADVISER
5 NETSHITOMBONY J NURSE/ B MAKHENE

This gazette is also available free online at www.gpwonline.co.za




88 No. 43529 GOVERNMENT GAZETTE, 17 JULY 2020

COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1983 (ACT NO 130 OF 1983)

REGULATIONS ON POST-TRAUMATIC STRESS DISORDER FOR THE
COMPENSATION FUND MADE UNDER COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1993

The Ministar of Employment and Labour, after conauliation with the
Compenaatlon Board, has mada the regulations under section 87 of tha
Compansation for Ocoupalional Injurles and Diseases Acl, 1993 (Act No 130 of
1093) In Schadule A, These regulations are published for public commaents only.

Interested and affected parties are heraby [nvited 1o submit  writtan
raprasentations on the proposed Ragulations. The aforesald representations
must be marked for the attention of Mr TH Maphologela and sent by reglsterad
post or omalled or hand delivared within 60 days of publieation of this notlce to

tha following addresses:

Compaensation Fund OR PO Box 855
1687 Thabo Sehuma Street Pratoria
Pratoria 0001

0157

Emall addreases: Kimbiy. Makgoba@@labournov.ze of Hamy. Mapholoauln@ilabour ooy 20
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COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1893 (ACT NO 130 OF 1903)

REGULATIONS ON POST-TRAUMATIC STRESS DISORDER FOR THE
COMPENSATION FUND MADE UNDER COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1983

Tha Minister of Empleymant and Labour, after consultation with the
Compenaation Board, has mada the regulations under sectlon 87 of the
Compensation for Oceupational Injurles and Disenses Act, 1993 (Act No 130 of
1993) In Schadula A. Thesa regulations are published for public comments anly,

Interested ond affected partles ara hersby [nvited 1o submil  written
rapresentations on the proposad Regulations, The aforesald representations
must be marked for tha attention of Mr TH Maphologela and sant by reglstared
post or amalled or hand delivered within 60 days of publisation of this notlca to
the following addresses:

Compensation Fund OR PO Box 966
167 Thabo Sahume Strost Pratoria
Pratoria 0001

0167

Emall addresses: Kimbly Makacba@inbour.aov.ze o Hurrv. Mapholoosla@iabour. any.ze
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Copies of the Ragulations are herawith attached,

T

MR TW NXESLMP
MINISTER OF EMPLOYMENT AND LABOUR
DATE: = \ . ,\i"} oy

)
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F

SCHEDULE A

REGULATIONS ON POST-TRAUMATIC STRESS DISORDER FOR THE
COMPENSATION FUND MADE UNDER THE COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1803

ARRANGEMENT OF REGULATIONS Pages
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1. Definitions

In these regulations, & word or expresalon to which a meaning has boen assigned In

tha Acl or theso Regulations shall have tha meaning so assigned and, unless the

contaxt otharwise Indicates—

causallty’ means an assoclalion belwesn a glven cause and an effect, which

raquires thal ench of the following critera |& mel to a reasonabls dagree of medical

probabiiity:

(a)  a causal avent took place;

(b)  the parson who experlenced the avant has the condition, thal occurred as &
reault of an Injury, Impalrment or diseasa;

(¢)  the event could cause the condition; and

(d) the event caused or materally contributed fo the condition within madical
probability.

“ghronology” means tha madico-legal phenomenon that requires that the sarles of

events leading to the avent, Incldent, Injury or occupational disease must have a

chrenological sequence that Justifles the link lo the cause. In essence, the cause

must precade the effoct;

“Glinlelan Administerad PTSD Scale (CAPS)" means a soml-struclured interview

that ls desligned to assess the essential features of Acule Streas Disorder and Post-

traumatic Stress Disorder as defined In the DSM-IV and DSM-V and as adiled or
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ravised from time o time by the American Psychlatric Association, 1884, In addition,
the CAPS can also ba used to assess the essential (eatures of Acule Stross
Disordar an currenlly defined by DSM-IV. The Interview |8 detsigned o accommodate
differant time spans posl-truma a6 the referent point Tor diagnosis,

Specilically, the CAPS affords the clinician flexibility to Inquire aboutl symploma and
diagnoatic stalus over the pasl weak, most recanl month, and or for lifatime
diagnosis;

"Evidence-based Medicine (EBM)" maans the consclentious, axplicit, judicious and
reasonable use of modam, best evidence in making decisions aboul the care of
Individual patients and a movemeni which alms to Increasa the use of high quality
clinical research in clinioal decision-making,

“Independent Medical Examination (IME)" mesns an examination for legal,
insurance or financlal reasons complaetad by a non-traating physlelan, who will not be
invalvad In any further traaimant or cara of the beneficlary bayond the examination;:
“managed hoalthcare” means the clinical and financlal risk assessment and
management of healthcare through use of rule-based & dinical managament based
programmaes;

“Man-Job Specifications Traumatic Incldent” meane any avent that has significant
amotional power , which Involves any situation or evenl faced by emergancy or
public safety personnal, that causes a distressing, dramatic or profound change or
disruption in thelr physical and or psychological functioning;

"Maxlmum Medical Improvemant (MMI)" means a stalus where a patlent ls fully
recovared and the trealing medical practiioner Is sallsfied thal po further
Improvemenl ts anticipated on available surgical or medical treatment.. The MM |s
raached on & date from which further recovery or deterloration i& not anticlpated,
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allhough ovar lime thare may ba some expectad changes,

"modical probabllity® means the link betwean tha cause and affect which must
aalisfy the requirements for medical probabllity, which slipulaies that the likelihood
thal an assoclation belween » cause and an affect be greater than 95% for the
ralationship o ba considered probable. Anylhing below that Is medieally just
“posalbla®

“Occupational Risk Exposure Profile (OREP)" means the report that profiles sl
tha hazards an amployee is exposed to, which are inherent to his or her ocoupation,
These hazards are linked o the Inherent requiremaents of the job and the inherani
insks and duties of the job. Thay Include exposure to physical, chemical, biological,
peychological and argonomic hazards,

“permanency” means the condition wheraby an Impalrment or disablement
bacomes static or wall stabillsad with or withoul medical treatment and Is not likely to
remit In tha fulure desplle madical treatment, within medical probability;
"Post-Traumatic Stress Disorder(PTSD)"'moans a mental disorder thal represanis
n pathologleal response lo a traumatic evenl, characlarised by symptoms of
racurrent and intruslva distressaing recollections of the avent namely nightmares, a
sense of raliving the experlence with lllusions, hallucinations or dissoclative
flashback eplsodes, Intensa paychological or physiological distress at exposure to
cues thal resemble the traumatic event; avaidance of stimull assoclaled with the
trauma ,0.g. inabllity to recall Important aspecls of the trauma, lose of Inlerest,
astrangement from others and Increased arousal sleep disturbances, irmtabiity,
difficully in concentrating, hypar vigllance, and exaggerated starlle response;

The DSM-V Diagnostic criterla for PTSD Include a history of exposura to a traumatic
avant that meats specific stipulationa and symptoms from each of the four aymptom
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clusters: Intrusion, aveldance, negatlive alterations in cognitions and mood, and

alterations In arousal and reactivity, |1 follows exposure fo actual or threatened death,

sarious Injury or sexual vielation. Tha axpostra must resull from one or more of the

foliowing scenarios in which an amployea:

fm)  direclly experiences, wiinesses the traumatic avent in person, or was
confronted with an event or events that involved actual or threatenad death o
narious injury, or threat to tha physical Integrity of sall or othars;

(b)  learns thal a vielent or accidental, traumatic event ocourred to a close family
mambar or closa frlend,

fe)  expariences first-hand repeated or extreme exposure to aversive detalls of the
traumatic evant, not through maedia, pictures, felevision or movies unless
wark-related and the condition causea significant distress or Impairmaent In the
amployea's social, cccupational, or other important areas of functioning; and

(d)  the person's responsaa Involves Intense fear, helplessneas, or homor,

“Regulations” means the Regulalions on Post-Traumatic Stress Disorder for the

Compensation Fund made under the Compensation for Ocoupational Injuries and

Diseasas Acl, 1903;

“traumatic event' means an event that |s generally outside the range of usual

human experlance and would evoke significant symploms of distress in the majority

of paople exposed, It is an intensaly stressful event during which a person suffars

sarfous harm or the threat of serious harm or death, or withesses an avant during

which anothar parson or parsons is killed, seriously Injured or threatanad.
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2. Disgnosis of PTSD

Clinical diagnosis of madical conditions, including PTSD, must be based on
approved evidence-based maodical guldelines an guided by the medical
aclentific community as updated from time (o lime. The ICD-10 disgnosis of
PTSD requires that the patient, firstly, musl have bean axposed lo a rmumatic
avant and secondly, suffers from distressing re-experencing symploms. For
tha purpose of thess regulations, the diagnosis of PTSD musi ba made in
accordance with the latest applicable verslon of tha Diagnosatic & Statistical
Manual of Mantal Disorders for PTSD,

Diagnostic criterla for FTSD Includa a history of exposure o a traumatic avent
that meets specilic stipulations and symploms from each of four symplom
clustars: Intruslon, avoldance, negatlve allerations In cognitions and mood
and allerations In arousal and reactivity, Critarion F concema duration of
symploms; Criterlon G assessss funclioning and Crllerion H elarifies
symptoms as nol afiributable to a substance or ce-oocurring medical
condition,

All suspacted PTSD cases must be refarred lo a paychlatrist for nssessmant
and confirmation of diagnosis within three (3) monthe from the date of the
provisional diagnosis or date of accldent of traumatic incident. Tha Madical
Officara In the Compensation Fund, shall determine If the diagnostic analysls
wag reached in accordance with the acceptable mediaal standards,

3. The DSM-V Diagnostic Criterla

The DSM-V Diagnostic Critarla are stipulated below and must ba used and
mat in all cases of suspected PTSD.
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Nate: The latest adition of the DSM must always be used

Critarion A: Stressor

Whate a parson wae axposed 1o: death, threatenad death, aclusl or threatened

asarious Injury or aclual or threatenad sexual violence in one or more of tha fellowing

clrcumsalances:

(a) direct exposure,

(b)  wilnessing, In parson;

fe)  Indiractly, by leamning that a close ralative or close friend was exposed to
trauma. If the avent involved actual or threatenad daath, | must hava been
violant or aceldental in nature;

{d) repeatad or extreme Indiecl exposure to aversive detalls of the avent(s),
usually In the course of professional duties, for exampls, first respondors,
collecting body parts; professionals repealadly exposed lo delalls of child
abuse; and

o)  excluding Indifect non-profeasional exposure through glactronle madia,

television, movies, or plctures,

Criterlon B: Intrusion symptoms

The traumatle evenl Is peralstently re-experienced In ona or more of the following
winy(s):

(a)  recurrent, Involuntary and Intrusive memories;

(h)  traumatio nightmares;

(¢) dissocialive reactions, for example, flashbacks which may occeur on @

continuum from brief epleodes to complete loss of conaciousness;
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)

() Intansa or prolonged distress after exposure to traumatic reminders; and

(@)  markad physiologlcal reactivily after exposure lo rauma-related stimull,

Criterlon C: Avoldance

Parsistently alfortiul avoldance of distressing trauma-related stimull after the avent in
ane or more of the followlng:

(a)  lrauma-ralaled thoughts or fealings; and

(b) tmuma-relaled  extemal reminders, for  example, people, places,

gorvarsations, activitles, objects or altuations,

Critarlon D: Negative altarations In cognitions and mood

Negalive allerations In cognitions and mood that bagan or worsened after the

traurnatic evant, must ba in two or more of the following Indications:

(a)  Inabllily to recall key features of the traumalic event, usually a dissoclative
amnesia; not dua to head Injury, alcahol or drugs

(b)  parsistent and often distorlad negative bellefs and expectations about anesell
or tho world, for example, . "l am bad," "The world & completely dangerous.”;

(c)  parsistent distorted blame of sall or others for causing the traumatic evenl or
for reaulling consaguanceas;

(d)  permistent nagative trauma-related emotions, for example, fear, horror, anger,
gullt or shamae;

(@)  markedly diminishad interest In pre-traumatic significant activities;

() fesling allenated from others, for example, detachment or estrangemant;
and

(@  conslricled affact or persistent Inabllity to experlence positive emolions.
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Criterlon E: Altaratlons In arousal and reactivity

Trauma-ralalad alterations In arousal and reaclivity thal began or worsened aftar (he
traumalle avant In two or more of the following.

{a) lritable or aggressive bahavior;

(b)  sell-desiruclive or reckless bahavior;

fe)  hypar vigllance;

(d) exaggerated starle responsa,

(8)  problems in concentration; and

N sleap disturbance,

Critarlon F; Duration

Parsistonce of symploms In Criterla B, C, D and E for more than one (1) month.

Critarlon G: Functional significance

Significant symptom-ralated distress or functional Impalrment, for example, soclal or

oocupational.

Criterlon H: Attribution

(a) disturbance |8 not due lo medication, substance use, or other lliness, for
axample, organic causes; and

(b) It muat be spacified If It ls assoclated with dissociative symptoms.

Additional Considerations
In mddition to meeting criterla for diagnosis, Individuals may exparlence high levals of
aithar of the following In reaction to trauma-ralated stimuli;
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{a) depersonalization: experdence of being an oulside observor of or detachad
fram onesall, for example, fealing as if “this ia not happening to me" or baeling
in & draam, and

(b)  derealisation: exparence of unrealily, distance, or distortion, for example,

“things are nol real”

4, PTSD as an Occupational Disease

(1) An occupalional diseasa |s defined as any disease arsing oul of and In the
course of an employee's employmant, A diseases would have arisen out of and In
the course of amploymant [f It has a broad causal connection to employment and
that the employes must have contracted the disanse while parforming dulles that
ha or she |s contraclually obligad to parform.

(2) Compensable FTSD is regarded as the result of an occupational injury or an
ocaupational disease depanding on indlvidual clreumstances, In terms of the Act,
Therefore, the traumatic event(s) leading to the diagnosis of PTSD must ba an
accident or a serlea of accidents as defined In section 1 of the Act.

(3) A claim for PTSD shall not be aligible for banafits under tha Act unlesa:

fa) tha employea was exposed to traumatic event(s) arlsing out of and In
the course of employmant;

{b) tha employment-relaled trauma was a perinent factor In the
development of the PTSD or played an aclive rola during the
davalopmant of PTSD; and

fe)  nolies of the claim for compensation was made (o the amployer or the
Compensation Commiesionar or the amployar Individually liable or the
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icanses concerned within one (1) year from date of diagnosis of
occupalional disease ar FTSD.

(4)  Whan delayad-onsat PTSD s dlagnosed, the claim will be considered if notice

of the clalm for compensation was made lo the amployer or Compansation

Commissioner within one (1) year of the date of diagnosis.

5. Occupations st risk of PTSD
Whathar or not peopla devalop PTSD depands on their subjective parception of
the traumatic avanl as wall as on the objective facts, Furthermore, those at risk of
PTSD Include not only thosa who are directly affected by a horrifle event, but also
witnesses, parpatrators and those who halp PTSD sullerars namaly, vicarlous
iraumatisation. People al rislk of PTSD include but not limited to:

fa)  victima of violant orime, for example, physical and sexual assaulls,
sexunal abuse, bombings and riots,;

(b)  mambers of the armed forces, police sarvices, joumallsts and prison
sarvice, fire service, ambulance and emergancy personnal, health care
porsonnel, Including thosa no longar In service;

(e) victima of war, torture, state-sanctioned violence or lerroriam, and
refugoes;

()  survivors of accldents and disasters; and

fa) women followlng traumatic childbirth and Individuals diagnosed with

Iife-threatening liinessas.
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6. Evolutionary Stages of PTSD

Acute Stress Disordar

In the firsl month after trauma, trauma survivors may ba diagnosed as having
Acule Stress Disorder according to DSM-=V, which Is characterised by
aymploms of PTSD and dissoclative symploms such as deparsonalisation,
deraalisafilon and emotional numbing. The duration which speciies the
digturbance musl last at least two days but not more than four weeks, and must
occur within four wasks of the traumatic avant. The symptoms musl resclva
within four weeka afler the traumatic event, otharwise the diagnosis must be

raconsiderad,

Acute PTSD
This type of PTSD la characlerised by clasalc symptoms that appaar In the first

manth after the traumatic evant, but last for less than three monthe in duration,

Classic PTSD
Classically, PTSD tends lo davalop insidiously over a period of three {0 slx
manths after the Initial traumatic event,

Delayed-onsat PTED

The symptoms of Dalayad-onset PTSD must surface al least slx months or
maore afler the traumatic event(s); and
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() A propor modical and occupational history must be taken lo ensure thai
diagnosis |s objectivaly made, The assesament and treatment of lale-onsel

PTSD must therafore follow the same prolocols as the early-onsat type.

(@} Parsistant or Chronlc PTSD
Far the condition of PTSD lo be regardad as parmanent the employes must
have recaivad appropriale treatment for a perlod of 24 months or an extendad

parlod of time as a trealing doctor may datarmine.

7. Differential Diagnosis

(1) Tha Fund may provide ireatment for the aggravation of pre-exisiing
PTSD if it |s provaed thal the aggravation la atiributable to the
employea's work environment.

(2) Tha madical service provider must ensure that all other poleniial
differentlal diagnoses or pre-existing disorders are excluded before
exprassing opinlon on PTSD and the work-ralatednass of such a
gondition. The following differantial disordars must be excluded bafora
an occupational PTSD can ba diagnosed:

(a)  dapression, for example, pradominance of low mood, lack of
anaergy, loss of Interest, sulcidal ideatlon;

(b)  specllic phoblas, for example, fear and avoldance restricled to
corlain situations;

(c) adjusiment disorders, for example, less severa siressor,

diffarent pattarn of symplom;
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(d)  enduring personalily changes afler calastrophic experiancs or
prolonged exireme stressor, diffsrent pattern of symploms;

(o)  dissoclative disordars;

(h  naurological damage due o Injurles sustalned durng the avent;
and

() peychosls, for example, hallucihations and dalusions,

(3) If the report does not indicate or disclose the oxistence of a relevani pre-
axisling disorder or a significant co-morbld condition, i any, tha

Campansation Commissionar may not accepl such report.

B. Managemant of PTSD

Traatment interventions must ba evidence-based, sclentifically valid and conalstent

with prefesalonal standurds,

Early Interventions and Watehful Walting

(@)  The Fund will authorise treatment for acuta reaction to traumatic events, the
Acule Streas Disorder, arlsing oul of and In the course of amploymant,

(b) A follow-up consultation should be arranged within ene month of diagnosis of
poule siress and a comprehensive report which Includes prognostic detalls
musl be provided to the Fund after this consultation;

o) A final conaultation must ba schadulad within two montha for the purpose of
final madical report.

(d)  The treatment and management of Acute Stress Disorder must ba finalised
within thres months of diagnosis and a final medical report must ba provided
at the end of this period.
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(@) Al cases of suspected PTSD must have a definitive diagnosis made within
tha firat alx monthas from date of first consullation,

(M A medical practitioner who diagnoses an occupational PTSD must furnish the
Compensalion Commissloner or employsr with 8 madical report indicating
such dingnosls within (hree months and therealter submit further medical
raporta al intervals sel out In the Diseasa Moniloring and Reporting Table
balow.

) Whare Acuta PTSD Is Idantified, the Fund shall extend the treatmant to sk
maonths provided thate |s justifiabla proof of nead.

() Individuals who at the end of slx months do nol meal the full critera for the
dimgnosis of PTSD, musl have a differential diagnosla made and a Final

Madioal Report duly completed and sent to the Fund to finalise tha claim.

immediate Paychologleal Interventions for PTSD

(@)  The treating general practitioner and treating psychiatrist must ensure that
amployens neading psychological support are [dentified early and are
timeously refarred to psychologist for assistanca,

(b)  The Iniilal consultation with the psychalogist will be automatically coverod by
the Fund, and the psychologist's treatmant plan will then be pre-authorised
based on a detallad assessmant report prior to therapy being provided.

(¢)  The psychologlst and maedical practitioner must submit progress medical
report to the Fund at the end of the authorlsad period.
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Drug Treatmant

(a)

(b)

Healthcare practitioners must ensure that the treatment provided to patlents s

anlisted o the recommaendad drugs for PTSD as reeommended by the South

African Soclely of Psychiatrists and the South  Afrcan Soalety of

Paychologlsts.

PTSD sufferers must be given sufficlant iInformation about the nature of thess

trealmants lo make an informad cholee and patient prefarence should ba an

important daterminant of the cholce among the following and effactive

iroatmants:

h

()

(i

(iv)

v)

(vl)

drug treatments for PTSD and changa of treatment will only ba
authorised when prescribed by the trealing psychiatriat;

adjunctiva treatment will be approvaed whare there (s significant co-
morbld condition, depression or hypararousal that significantly impacta
on the patient's ability to benefit from the recommanded treatmant,

this short-tarm treatment may be Inltiated by the general practitioner
after thoroughly considering all drug Interaction Implications and where
tha banafil outwelghs the risk;

subsequent drug maodificationa should ba discussed with the relevant
spaclalist in conjunction with the psychiatrist;

a proof of compliance Is required to support a claim of non-response to
recommaonded lines of treatmant where cliniclans may recommend an
ltem which s off code;

when an employea frealed for PTSD has not responded o a
drug treatmant regime, and the treating psychiatrist considers adding

further drugs aftar the maximum allowable dosages havae been reachad

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 17 JULIE 2020 No. 43529 107

18

on the intial ecommended drugs, of the recommended lines of
treatmonts have been aexhausted, tha Fund may at its own discretion,
subject such further treatmant plan o a paer review mechanism or
rafor an amployes for further medical examination In terms of seation
42 of the Act;

(vil) whan an adult sufferer with PTSD has responded 1o drug trealmant, 1l
should be continuad for al least 12 - 24 months before gradual
wilhdrawal as meommanded by SASOP;

(vill) the treating docior, prefarably the general praciitioner must monitor
trantment on a monthly basis for the first slx monthe and provide
monthly Progress Madical Reports o the Fund In the prescribed
mannar,

(ix) aflertha six months period, appropriate monltoring muet be done on a
losnar fraquant basis nol exceading three monthly, whare practicable.
Six monthly reporia from the psychiatrist must ba submitted durlng this
period and whan maximum medical Improvement has been achieved, a
Final Madical Report from tha treating psychlatist must be provided;

()  all PTSD patients requiring treatmaent beyond twanly-four (24) months
shall ba lreated as chronie PTSD by the Fund, The Fund may at lis
own discretion, and afler due processes, conslder enroliing any
particular smployes with PTSD on lts chronie treatment programmae;
and

{(xl) @ Final Medical Reporl from the psychiatrist Indicating the need for
continuing treatment on a lifelime basls must ba provided (o the Fund
al the and of twenty-four (24) months.
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(¢} A datalled follow-up plan with appropriale motivation must also be provided al

this point by the payehiatrist.

8. Ganeral Recommaendations on treatmant:

(1) Al PTSD sufferars who are prescribed antidepressants or any paycholroplo
madication should be Informed at tha time that treatment ia inllisted, of polantial
side-affects and discontinuation or wilhdrawal symploms as appropriate.

(2) For amployess who are back ol work, these must be communicated o the
amployer in the prescribed manner taking Into account legal anpd ethical
conslderations govarning the discloaure of confldantial medical Informatian.

(3) Whaere necessary and medically justifiable, amployees dolng ahift work and
safoly-arltical jobs musi be accommodated In allemative placements while on
such madications.

(4) For the purpose of subwregulation 10.3, the sorvices of an ocoupational

tharaplst will ba required,

10. Dealing with Comorbidities in PTSD

(1) In casas of high co-morbidity of PTSD with generalized physical and mantal
health problems, the mullidisciplinary and Interdisciplinary approach must be usad,
(2) The treatment plan must be oullined and be In accordance with natlonal
cradentialing policles and guidalines,
(3) The treating doctor must Identify the comorbldities and the mullidisciplinary
and interdisclplinary teams and apply for authorisation of such treatmant,
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{#) Healthcare practitionars must clearly document thelr rationale for opting for
suah lrestmant, satisfy themselves that the polential benafiis oulweigh the
lnown riaks and that an Infformed consant has boan duly obtained.

(5) Where beneliciaries are on ather chronic medications, the Fund will only
approve treatment for such chronle conditions during the acute phasa and
only where (he dosage and form of such lreatment Is different from the usual
treatment and whare non-treatmant of such has a nagative Impact on tha

treatmant outcomea of the PTSD,

11. Case Managemant of PTSD

PTSD case must ba managad In accordance with the table balow:

Disease Monitoring and Reporting:

Type of | Onset of | Duration | Frequency of Medical [ Timing of

Disorder Symptoms | of Reporis Final
(Evolutionary | (Months) | Symptoms Medical
Stage) (Months) Report

| (Months)
o e GP | Psychiatrist [3[6] 1224
Acute Stress | Inmadiate | <3 months | Fortnightly |1 & 3
Disorder — maontha

Acute PTSD |1 - 3|1 = 6|Monthly |3and@
months ‘maonths

Classic 1 - 6|6 = 24|Monthly |1, then &| ¥ .
PTSD montha | months monthly

Delayed- >Gmonths |8 — 24 |Monthly |1, then @

Onset PTSD | months | |monthly |

Chronle 1= 6 | =24 Thrae 1, then &

PTSD months manths monthly | monthly
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12. Tha Responsibllities of the Treating Payehiatrists

The responsibllities of the psychiatriste to whom the employee has been

refarmad by the madioal practiioner ara:-

fa)

(b)

(e)

{d)

(e)

lo thoroughly nssous the employee as refered to him or har In the
prescribed manner and make appropriate diagnosais based on the
approved avidence-based medical guldelines as guldad by tha madical
sclentllic community and updated from tima 1o time. The assessment
of PTSD suffarers  should be conducted by compelent maedical
practitioners and ba comprehensiva, Including physleal, paychological
and soclal needs and a dek assassment;

to deviee a struciured reatmant and patlent managamant plan taking
into account all ralevant personal, sodial, workplace and anvironmental
gircumatances, Including the manitoring plan. This plan must Include
clear roles of key parsonnal and have measurable and reallstic largets;
lo Inatitule appropriate treatment taking inte account relavant legislation
govarning the prescription and administration of madicines and related
substances. Patlent preferance should ba an Imporiant detarminant of
the cholos among effective treatments;

PTSD suiferers should be glven sufficiant information aboul the nature
of these trealments 1o make an Informad cholce;

to provide relevant reporis on the progress and prognosls of the
amployss and motivate for the need for continuing treatment, change
of treatmant or addition of further treatmenl modalities as appropriate
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and this will Include the motivation for the employoa to be consulted by
othar specialists and for furthei abjectiva clinical tesling; and

(N fo provide exparl avidence In medico-agal platforms including during
tribunal and courl proceadings concerning dispules related o the

diagnosis, reatment and managameant of PTSD.,

13. The Reaponsibilities of the Paychologists

The responsibliities of the psychologists to whom the amployee has bean

rafarrad by the medical practitioner are o

(a) thoroughly assess and delermine the psychaological needs of (he
patiant and devise a structured management plan after appropriate
refarral from the reating doclor,

(b)  Identify the need for soclal supporl and advocate the meeting of this
nead;

)  Institute approprinte evidence-based treatmenis and theraples as
gulded by the madical sclentific community and updated from time to
time, after approval is obtalned from the Fund,

(d) collaborate with bolh the general praclitioner and tha treating
peychiatrist o ensure that there I8 alignmaent and coordination of care
and monitoring of the patiant;

(@) identify the need for appropriate Information aboul the range of
amotional responses that may develop and provide practical advice on

how to access appropriale services for these problems;
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(f)

(@)
(h)

Fg |

offar halp or advice 1o the patient or relavant others on how conlinulng
ihreats raiated to the traumatic avani may be alleviated or removadl;
provide ropors lo the Fund and treating dodtors; and

provide axpert evidence In medico-legal platforms including during
tribunal and courl proceadings concaming dispules rlated o lhe

diagnosia, lrealment and management of PTSD,

14. The role of the iIndependent Medleal Examinar

b

(2)

(3

Tha Independent Medical Examiner must conduct an examination
which conaisls of a review of madical documentation or racordas, that
shall rendar as confirmation of relevant madical history and an In-
parson examination and assessments or objectiva tests If appropriate,
For the purpose of thesa regulations, tha Fund may refer an amployes
to any Indepandeni Medical Examiner including but nol limited 1o a
Paychiatrist, Occupational Theraplst and or a Clinical Payehologlet with
axparience In treating and managing patients with PTSD.

The Indepandent Medical Examiner |8 required to use tha Cliniclan
Administerad FTSD Scale for DSM-V (CAPS 6) to ald him or har in
making an objactive assessment of the presence and or absance of
PTSD, as wall a8 1o grade the sevarlly of symploms thareof If he or she
concurs with the diagnosis,

Note: The Iatest edition of the DSM must always be used.

(4)

The scoring of CAPS | given balow:
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Table 14-10: CAPS - 5 Scoring

GAPB & PTSD Severity _ | Seore =
lnmltln{ Fow Symp hm:  10-10 —
i!mi'ﬁ_ﬂuhﬂ'lmhnl 11-22 ==
Moderate PTSD / Threshold _ 23.34 =
Severe PTSD Brmplnmntnlm | 36 - 48
Extrame PTSD Symptomatology | 247 o

(6)

(8)

An amployee who clalms compenaation shall, It and when so required

and al the discretion of the Fund, afler reasconable nollee, submil

himsell at the time and place mantioned In the notice 1o an axamination

by a designated Independent Madical Examinar In accordance with

Saclion 42 of tha Act,

The Indepandent Madical Examiner will hava the following roles:

{a)

(b)

(c)

assess and examing the emploves with the diagnosis of PTSD
and delermine If the diagnosls was appropriately made based
on chronology, causallly, medical probability, evidence-basad
medicine and current bast practice;

detarmine the current appropriate diagnosis if it differs from the
troating doctors and establlsh causation of disease or
machanism thereof I appropiiate, severity of symptoms,
restrictions and limitations;

assess the appropriateness of treatment proposad or provided
basad on current bast practice and recommanded protocols and

guldelines for people with PTSD;
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d)

(e)

()

(@)

25

provide treatment recommendations and objective madical
findings regarding the person’s abllily to relurm to work, and
idanlify any relevant salely considerations;

formuilate opinion and prognosis based on factual findings from
the assessment ond using ocurrent best praclice  and
recommanded protocols;

provide a duly formulated report with recommandation(s) to the
Fund on tha best course of action; and

provide expar avidence In madico-legal platforms ineluding
during fribunal and courl proceedings concaming disputes

ralated to the diagnosls, treatmant and management of PTSD.

15. Patient Assessmant Guidelines

(1) For the purposas of—

(a) assesaing an employee for diagnoses, the maedical practitioners must
use the |atest edition of DSM,

(b) ammsessing the need for an extended treatment, madical practitloners
must use tha latast editlon of The Management of PTSD in Adults and
Children In Primary and Secondary Care — 2006 and Treatmant
Guidelines for Paychiatric Disorders - Volume 18 (3) of 2013,

(e)  assessing Impalrmant and disablement for PTSD the Fund will use the

latest edition of the "Guides to the Evaluation of Parmanent

Impaiment” complled by the American Medical Assoclation
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(d) advising all healtheare professionale o use the maleral mentionad
above in the diagnosis, treatment, managemant and sssessmenl of
Impairmant and disablement of amployees sulfaring from oocupational
PTSD; and

(@) Indicaling that the threa acales are used by which impairment dua lo
PTSD s rated. Each scale should be measurad and the impairment
score calculaled and the final Impalrment  shall ba the median or

middla vaiue of the 3 scores.

16. Brief Psychiatric Rating Scale

(1)  Thae Brief Peychiatric Rating Scale measures major peyehotic and non-
paychotic symptoms In a parson,

(2) The BPRS form conslata of 24 aymptom construcis, aach lo be rated
on @ 7-point scale of severity ranging from "Not Fresent" to "Extramaly
Savere",

(3)  Madical practitioners must circle the number headed by the term that
beat describes the amployee's present conditlon, rated on the
amployee's self-report for lems 1-8, 8-11 and 14 and on tha basls of
obsarved behavior and spaech for (teme 7, 12-13 and 15-24,

(4) They must accordingly add the fotal of the 24 BPRS symplom
conatruct scores and read the BPRS Impalrment score from the TABLE
16— 11.
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Table 15-10: Brief Psychiatric Rating Scale (BPRS)

SYMPTOM CONSTRUCT

P e ———

1 Bnrnnill: :unnlrn
2 Anxi Amlﬂ_v

Elﬁlal:lnn |
§ Gulit
6 Hostll

7 Elavated mood B

8 Grandiosity

BCORING

in‘m;ml

98 lousness

10 Hallucinations
11 Unusual thought

afalalala —u--'-ul-!-1-1-»
1 1

12 Blzarre behaviour

P e Mir-.:]u|m-r-aim

oo | eafo feooa ool o f o e L) oy

13 mmgllut
14 Disorientation

18 Conceptual
disorganisation

—at okl

alalnisalolaisalalaisis

oo oloolojole|ooiaale)

o oiclolonien|oa|onien

|
-

'ﬂi Blunted affect

—

; -.r--l--ari

" Emotlonal
Wl“‘lﬂl'l“l

—

18 Motor retardation

19 "I‘lrlllnn

coperativeness
21 Elm nt

4
4
4
4
4
4
i
4
4

22 Distractibllity

olo/oeielal oo oo

]
24 annerisme and

_posturin

N R B Y R W

po[malralrolmalralnal  melne]  molmalnolnal

eolealeo]aleajealen] ofal  wolwe|wics)

~f~ i~ =~ =3~

-5

1= Not

resent 2 = Very Mild

Severe 6= Severe 7 = Extremely Severs

3=Mid 4=

4
4
4
4
Wi

ode

g- m|mmlielelioe ool oo e

§ = Moderately

Table 15-11: IMPAIRMENT SCORE OF BRIEF PSYCHIATRIC RATING SCALE

(BPRS)

BPRS ADDED SCORE | BPRS IMPAIRMENT SCORE

4~ 30 0%

3 - — 5% =
g ———

42-45

= =

81 - 80 i

6170 40%

71 - 168 | 50%
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17. Glabal Impalrment of Functioning Scale

Tha Global Impalmment of Functioning Scale i a 100 point single ltem rating

scale for evaluating overall aymploms, occupational functioning and social

functioning, Determine the GAF impalrment score based on Table 15-20,
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GAF

"
100

97-90 |

DESCRIPTION

-|No symptoms; superor funclioning In @ wids rangs of

activities, life's problems nevar seam to get oul of hand, is
solight out by olhers because of his or har many posiliva
qualiies

‘Absent or minimal symptoma(for exanmple, mild anxiaty before |

an axam); good funclioning In all areas, Interested and
invalved In & wida range of aclivities, soclally effective,
genarally satisfind with life, no more than everyday problams
or soncams (for exnmple, an occaslonal argumant with family
mambars)

 SCORE

GAF
IMPAIRMENT

0%

71- 80

In symptoms are prasent, they are translent and axpactablo
reaclions o psycho-soclal stressors (for example difficulty
concantrating after family argument); no more than slight
Impalrment In soclal, ocoupational or achool functioning (Tor
example temporarily falling behind In school work)

0%

81-70

Some mild symploms (for exampie, depressed mood and
mild Insomnia) or some difficulty In soclal, ococupational or
acheol funationing ( for example, oceasional truancy, or thefl
within the household) bul generally funclioning pretty wall,
has somae meaningful Inlerpersonal relationships

51 - 60

41 - 50

LTI A

Moderate symploms ( for example, flal affect and
cireurnstantial speach, occaslonal panic attacks) or modarate
difficulty In social, occupational or school functioning (for
axample, few friands, conflicts wilh co-workeis)

1% b

10%

Serlous symptoms (lor example, sulcidal ideation, sevare
obeessional rituale frequent shoplifting) or any serious
impalrmant in soclal, occupational or school functioning (for
example, no friends, unable to keep a job)

15%

31-40

Some Impalrment in reality tesling or communication ( for
axample, spesch (s at times lloglcal, obsoure or lirelevant) or
major Impalrment in several areas, such as work or achool,
famlily relations, judgemant, thinking or mood, (for axampls,
dapressad adull avolds friends, neglects family, and (s unable
to work; child fraquently beats up younger children, is defiant
at homa and s falling al school)

20%

21-30

‘Bahaviour |s cona

darably Influenced by delusions or
hallucinations or serious Impalmant In communication or
judgemaent ( for axample, sometimes Incoherent, acla grossly
Inappropriataly, sulcidal preoccupation) or Inability 1o function
In almost all areas { for axample, , stays in bad all day, no job,
homa or friands)

30%

11-20

Some danger of hurting self or others (for exampla, sulolde
attempts withoul clear expectation of death, frequantly
violant, manic exclteament) or occaslonally falls to maintain
minimal personal hyglena (for example, smears fasces) or

40%

ross impairment In communleation (for exampls, 1Ilﬁlll}'
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incoherent ormute) = PR eEgm—— |
-10 Persigten! danger of hurling sall or othere ( for example, | 50%
recuring vielence) or pordstant Inabllity 1o malntain parsonal
hyglene of serous sulcidal aot with clear expactation of death

18. Peychiatric Impairment Rating Scale

The behavioral consasquences of peychialre disorders are assassed on 6 soales,
aach of which svaluates an area of functional iImpairment namely: Sall-care and
Parsonal Hyglena  TABLE 15-30, Soclal and Recreational Activitles, TABLE 18-
31, Traval, TABLE 16-32, Interpersonal Ralationships, TABLE 15-33,
Coneentration, Persistence and Pace, TABLE 15-34, and Employabilly TABLE
16-36, lharefora:
(a)  madical praclitioners must allocate a scofe from 1 to 5 In each of the 8
Impalmmaent domalns based on objective avidence;
()  they musi than arrange tha 6 scores from the lowest to the highast;
(€  salect the middle 2 scores and add the 2 logether; and finally
(d) determine the Paychlatric Impalrmant Rating Scalo Impalmaent scoro
from TABLE 156-38,

Table 15-30; SELF-CARE, PERSONAL HYGIENE AND ACTIVITIES OF DAILY
LIVING

T
i

I II-J-

1 Ne deficit or minor deficit attributable to the normal varation In the general
population. Regularly participates in soclal activities that are age, sex, and
culturally appropriaie. May belong (o clubs or assoclations and s activaly
Involved with these

2 Mild impalirment, Oceasionally goes out to such events without neading a
support person bul does not bacome actively Involved( for axample,

dancing, cheering favourite team)
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3 Modarate Impairment. Raraly goes oul to such events, and mostly whan |
prompled by family or cose fiend. WIll not go oul without & suppor
i parson, Mol aclively Involved, remains quiet and withdrawn

A Sovare Impalrment. Never leaves place of residence. Tolersles (he
company of family member or close flend but shall go 1o a different room
or place when others coma (o visit famlly of flal / room mate

3 Tolally impaired, Cannot lolemte living with anybody, extremely
| uncomfortable when visitad by close family mamber

Table 158-32: TRAVEL

—

1 No deficit or minor deficit attributable to the normal variation in the
general population. Can travel fo new anvironments without
suparvislon

2 Mild impairment. Gan travel without suppart parson but only in a famillar
area such as local shops of & nalghbour —— , ,

3 Modarate Impairment. Cannot travel away from own residence withoul
suppor person, Problams may be dua to axcessive anxiety or cognilive
Impairmant = —

4 Sevare impalrment. Finds I extremaly uncomforiable 1o leave own
3 rasldence even with rusted person .
[ Totally Impalred. May requlre 2 or mora parsons to supervise when
travalling

Table 15-33: INTERPERSONAL RELATIONSHIPS

1 Mo defiail or minor deficit attributable to the normal variation In the general
population. No difficulty In forming and susiaining relationships for
axample, partner, close friendships lasting years)

2 Mild impairment, Existing relationships strained. Tenslon and arguments
with partnar or close family membar, loss of some frisndships

3 Madarate Impalrment. Previously established relationships  severaly
giralned, evidenced by perlods of separation of domesllc violenca,
Spousa, tﬂﬂﬂ!ﬂ.ﬂ!ﬁm&?ﬂwﬂml looking after children

4 Savers impairmant. Unable to form or sustain long term relationships. Pre-
oxiating mlanri:hg:;E;n!fii#ﬁ{‘ (:f;ll: IM“HEJ: lunlumglmn close friends).
Unable 1o care for dependents ( for examplo, own children, elderly parent)
6 Totally impaired. Unable 1o function In society. Living away from populated

| areas, activaly avolding soclal contact

Table 15-34: CONCENTRATION, PERSISTANCE AND PACE

1 | No defich, or minor deficit atiributable to the normal variation in the ganeral |
population Lo—— o s o —— R =

2 Mild impairmeni, Can undertake a basle retraining course or a slandard
course of educallon or tralning at a slower paca. Can focus on Intallectually
dnrr:;n;:na tasks for up fo 30 minutes, then feals fatigued or develops
h&j_ acho
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3 Moderate impairment. Unable to rend more than newspaper articles. Finds |1
" | difficuit o folow complex instructions |
4 Sevare impairmenl. Can read only a few lines before losing concantration.

Difffieultios in following simple Instructions. Concantration deficis obvious
aven during brief conversation. Unéble to live alone or needs regular
assislance from relativas or community services

5 Totally Impalred. Needs constant supervision and assistance In an
Institutional setting

Table 15-35: RESILIENCE AND EMPLOYABILITY

1 No deficl, or minor deficil atifibutable to the normal variation in the general
population. Can work full time, Dutles and parformance are consistant with the
injured employea's aducation and training, Able 1o cope with the normal
| damands of the job o i ﬂ

2 Mild Impairmant. Gan work full time but with modifications, or can work in the
same position a reducad number of hours per waak : |
3 Moderate impairment. Gannot work al all In same position, May be able to work
4In 8 less streseful occupation =
4 Severe impairment, Cannol sustain work over time In any position
5 Totally iImpalred. Cannot work at all

Table 15-36: IMPAIRMENT SCORE OF PSYCHIATRIC IMPAIRMENT RATING
SCALE (PIRS)

[8UM OF PIRS MIDDLE SCORES PIRS IMPAIRMENT SCORE _

0%

— - - ® B% f——
10%

15%

20%

0% 2

40%

10 50%

pu#nn;mu

The final score will be determined by the Fund's adjudication panel after thoroughly
axamining the reports provided by the practitioners and having satisfied themselves
of their abjectivily and falmess,
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18. Impairment

(1

(2)

()

(4)

(5)

(6)

(7)

Tha calculation of iImpairmant at tha tima of diagnosie will solaly ba for
the detlermination of the sevarly of the diseasa, the modality and
axtent of trealmant required, and for providing tentative prognostic
apinlon.

Tha Fund shall usa such rating to monltor the Impact of reatment and
to evalunta the effecliveness thereof In collaboration with medical
sarvice providers,

Tha final impairment caleulation will only ba datarmined afler the
amployesa has reached Maximum Madical Improvemant

The Coempansation Fund's adjudicating medical panel shall determine
i MMI has bean reached based on the strength of the avallabla
madical reporta by the treating paychiatrist and or other Indapandeant
madical reports,

Tha Final Medical Report will be required once the panel has
adjudicated and concluded that the claimant has reached MMI, for
purposes of deciding on Impalrment.

Tha Final Medical Report must be based on sclentifically-validated
healing timeframes as datermined by the madical sclantific community
as updated from time to time, Cliniclans shall provide a Final Madical
Raport when 8o required by the Fund withoul any prajudice,

The Impalrmant shall be evaluatad by the Fund using the latest adilion

of the "Guldes lo the Evaluation of Permananl Impalrmeant”, complled
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(8) Madical sarvice providers must refrain from giving unsolicited opinlon
on Impalrmani rating or parmanant disablamant
(8) The Fund carrles the sole responsibllity for determining Impairmant

lsval and parmanant disablement due o PTSD,

20. Compensation Bonefliz
The guidelines for banefits payable In terms of the Acl are as follows:

(@)  payment for temporary total or partial disablemant shall be mada
for as long a8 such disablamant continuas, but not for a period
axcaading 24 months and from the dale of tha accident or dale
of disgnosis and monthly progress raports must be submitted to
the office of the Compensation Commissionar;

(h)  this oecurs when an employee's condition is such that he or she
cannot parform his or her usual dutles bul is siill capabla of
working ol some job during the period of recovery and
emplovers and medical service providers must collaborate o
Institute accommodation of the employea In modified dulies as &
aritieal alament of the treatment plan and retum-to-work strategy
for such employaas;

(e) the Compensaflon Fund must be satlsfied that all measures
have been reasonably considerad bafore daclaring an employea
totally unfit to work on a temporary basis;

(d) temporary lotal disablement occurs when an employea s tolally
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(&)

M

(@)

(h)

15

expectad to recovar with treatment within a foresesabls period
and Sarvice providers who are advising amployers on (he
amployaa's extent of unfilness and the length of time required
for full recovery, must take into cognisance thal work liself s
also curative In nature, so as o guard against inadvertently
disacvantaging employees with PTSD,

parodic paymenis shall be made for as long as the temporary
lotal disablamant |8 deamed reasonable and shall continue for
a8 long as evidence of continuing disablement is provided and
thia may not excesd twenty-four (24) months;

the Fund may however at any point during this parod and af lis
own discrotion declara any such employee parmanaently
Impaired and where such a decislon Is made by the Fund, the
madical service providers providing trealment and other services
to the amployaa will than ba raquired to furnish the Final Madical
Rapori(s) as at that point in time;

payment of parmanent disablament shall ba made, where
applicable, when & Final Madical Report and or the rapori from
the adjudication panal is recelved and tha Final Medical Report
must be submitted when an employea reaches tha stage of
MM, whathar or not ha or she |a on treatment;

the Fund shall at its own discretion and where deamed
necessary soliclt such a reporl which shall be provided without

resarvation or prejudica,
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fi) I total Impaimment score & zero o thres, that is, permanent
disablemant laas than or equal to 30%, parmanent disablemanl
shall be determined and a lump sum shall be paid In tarma of
the Act; and

{1 if total Impairmaent scora is more than three , for example,
permanent disablemaent s higher than 30%, pension shall be

pald In tarms of the Act.

21. Medical Costs

(1) Madical cosis shall ba provided for a parfod of not more than 24
monthe from the date of accident or further 12 menths, If in tha opinion
of tha Diractor-Ganaral, further medical cosls shall educe the extant of
the disablemant that an employes suffers from,

(2) Medical cosis covers diagnosis of PTSD by & psychialrist and any
nacesasary treatmant provided by any genaral practitioner ar approved
mantal health provider, as well as hospitalisation and chronic
medication when motlvatad for by the peychiatrist,

(3) The Compensation Commisslonar must decida on the need for, the
nature and sufficlency of madical costs lo be provided, inclusive of
chronic madication, If applicable.

(4) No traatment shall be automatically accepted by the Fund without prior
authorisation, axcapt In amergencies. In such cases, service providers

must notify the Fund in the prascribed manner within seventy-two (72)
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(5) Al

i7

alectivea admissions and Investigations shall require pre-

authorisatlon by the Fund.

22. Reporting

Any consultation in respect of reatment for PTSD must be reparted 6 the

Fund In tha prescribad manner as and whan it happans.

No payments in lisu of any conaultation or traalment shall be provided by the

Fund without madical reporis from practitionars. The following documentation

mus! be submilled o the Compensation Commigsloner or the amployer

individually llable or the licenses concamad:

(a)

(b)

(a)

(d)

(e)

U

(W.CL2) Employer's Reporl of an Accident / Occupational
Diseasa,

(W.CL3) Notiea of an Accident / Occupational Disease and
Claim for Compansation;

An W.CL.306 affidavit by the employee if an amployar cannot be
lraced or the employer falls lo timeously submit Employar's
report of an Ocoupational Disease, W.CL.1,

(W.CL4) First Medical Report In respect of an Accldent or
Occupational Disease, W.CL.303 First Psychiatric Report
(W.CL5) Progress Medical Reports In respect of an Acacldent /
Oacupatlonal Disease or Progress Peychiatric Reports

(W.CL5) Final Madical Report In respect of an Accident /
Oceupallonal Disease / Final Psychiatric Report
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(h)  detailed psychiatric and or psychological reports within (he
scope of practice of the therapist and or an ocoupational tharapy
report In the prascribed format

() any other relevant reports partaining to the accident, diagnosis
and treatment, where applicable and al the discretion of the

Compensation Fund

MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR

DATE: 2.\ | o3\ g evaue
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Mr Thobile Lamatl
Diractor-Ganarl: Daparimant of Employment snd Labour
Privato Bag X 117
Pratorin

For Atientlon; Harry Maphologela
Per s-mall; Hurry Maphologelaf@isbour.gov.os
Dear Mr T Lamatl

REGULATIONS ON mm‘rmm“nc BTRESS DISORDER FOR THil
COMPENSATION FUND MADE BY MINIBTER UNDER COMPENBATION
FOR OCOUPATIONAL INJURIES AND DISEASER ACT, ‘IHIMHTHn_'iﬂﬂ
1883): YOUR UNNUMBERED MAIL DATED: 14 OCTOBER 2010

1. Wa have besn requasted by the Daparimant of Labour ("the Deparimant™) fo
soruliniss, and provide it with s jegal opinlon on, the draft posi-traumatic dtress
disorder ragulations ("iha Regulaiions®) to be mada In terme of weclion 97 of i
Compansation for Occupational Injurles and Dissases Act, 1083 (Act No, 130 of
1983) ("the Aat’).

Aooass o Justios for Al
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2. In sorulinising the Regulalione we have considered the following legal
instruments;

(a)  Tha Constilution of the Republio of South Africs, 1886 ("the Constitution”);

(b)  the Act! and

& the case law.

LEGISLATION

3. Saction 85 of the Act deals with compensation for cocupational dissases and

siate as follows:

“86, Compenaation for ocoupational disesses~(1) Subject fo the
pravisions of this Chapter, an employee shall be antitled o the compensation
provided for and prescribed In this Act If it Is proved fo the safisfaction of the
Direotor-General-

{a) that the amployes has contracted a diseasa menfioned In the first
column of Schedule 3 and that such disease has arisen out of and
in the cotrsa of his or her amployment; or

{b) thai the employee has coniraclod a disease other than a diseass
contemplated In paragraph (a) and that auch disease has arisen out
af and In tho couran of his or her employment.

4, In terme of seclion 07(1) of the Act the Minlsler Is empowered o make
regulaiions In respect of the maftters tabulated in paragraphe (a) to (h).
Seclion 87 reads as follows:

“97. Regulations—{1) The Minister may make regulations, affer
consullation with the Board, regarding-

This gazette is also available free online at www.gpwonline.co.za




132 No. 43529

GOVERNMENT GAZETTE, 17 JULY 2020

(a)

(B)

(e)

(d)

(@)

(@)

i

the place of meoting and the procedure to be followed al any meeling
of the Direclor-General and assessore or sl any proceedings in tarms
of this Act with which the assessors are concemaed, oF al any
Invastigation in ferms of this Act;
subjeci o seclion 76, the fees payable to mediosl pravililoners or
chiropraciors In respect of sarvices randered In lerms of this Act;
iha procadure 1o be followad In paying assessments and fines o the
Dirgotor-Ganeral;
the parsonn fo whom, the places where and the manner In which
paymant of asasssments In terma of this Act shall be mads;
the defermination of the amouni and the condifons sand manner of
paymant of benafits (o assessors or classes of nesesgors;
ihe disponal of moneys payable In terms of thig Act to any parson oither
than the Director-Genaral and nol claimed within the prescribed pariod
by the paraon oniitied thereto,
any malior which shall or may be prescribed by reguiation in terms of
this Act;
any other matler, whether or nol connected with any matler mentioned
in paragraphs (a) to (g), which he may deem necessary or expedient to
prasoriba In order (o further the objecls and purposes of this A,

(2)  Differeni regulations may be made under subsectlon (1) In

respact of differen! classes of amployers and amployees and of differeni
aroas, and the Minister may, aftor consullation wilth the Board, in respect
thereof differentiate In such manner as he or she may deem axpedient.
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(3) Any parson who confravenes or falls 1o comply with any
mgiulation made under subsection (1) shall be gullty of an offence and iabla

an conviotion to a fine, ar Imprisonmant for & parlod nol exceading six monfhs
DISCUSBION

Minlster's powers (o make Regulations

6 It in convenient ai this stage to deal with the Minlster's power fo make the
regulations, The Minister's powsr to make the regulations is a public power that must
be axarcized subjsct to the Consfitution and the law. In axerclaing such publie powar,
tha Minister is thus required to eamply with the principla of lsgality. This meana that
tha Minister can only exercise the power to make the regulations within the

paramaters of tha Act and the Constitution,

51 In Fedsure Lie Assurance Ltd and Others v Groaler Johsnnesbury
Transitional Metropolitan Council and Others’, the Conatiiullonal Courl stated the
following In paragraph 56 of the judgment ragarding the principle of legality:

"It is a fundamantal principle of the rule of law, recognized widely, that the
axercise of publie power is only lagitimate when lawful. The rule of law - fo the
axtoni af leasl that Il expresses the principle of legality - Is generally
understood fo ba a fundamental principle of constitutional jaw.*(foctnote
omitiad)

52 The Consfitutional Courl In Fedsure referred to above, further stales the
following in paragraph 58 of that judgment:

| Fadsure mmun'mﬁr-hw v Graoter johannesburg Tromitional Metropolan Councll and Others
1988 {12) BCLR 1450 (CC) (*Pedsire”)
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It seems cepiral_lo_the conceplion of owr conslitiional order thal the
Logisialure and Execulive_in every. sphem_are congliained by (he gprinclple
thal hey_may_exercise ne power and pedorm no funclion bevond that

confured upon them by law, At loast in this sense then, the principle of
logalily is impHiad within the terms of the Interim constitufion, * (our undarlining)

A4 Tha Acl aulhorises the enectmeni of delegated Ilegisimtion, namaly, the
ragulstions. The power to make the regulations s vested In the Minister in terms of
saction 87 of the Act. Section 87 (1) of the Act sels oul various matiem the Minister
i authorisad to make regulations on, In terms of seclions 87 (1) of the Adl, the
Minlstar may make regulations, after consultation with the Board regarding to various
malters listed In thel section,

64  From section 97 (1) of the Act it is clear that the Minisler does not have the
axprens authority to make regulations dealing with post-traumatic stress disorder,
Tharefore, In order io make the drafl Regulations the Minlster musi ba so authorised
by paragraph (g) or (h) of subsection (1) of section 97 of the Act, We would [n this
ragard llke to expand slightly on this provision,

Minister's power to make the drafi Regulations in terms of section 87(1)(g) of
tha Aat

B&  The Minister I8 authorlsad to make Regulailons in terms of seetion 97 (1) (g)
of tha Act If anothar section in the Acl authorises him to make regulations relating to
the subject matter dealt with in that section. There are many sections In the Act
which, when read with section 87 (1) (g) of the Acl, authoriae the Minister 1o make
reguistions. Howaver, there are none that authoriss him or har o make regulations
regarding occupational diseases, Tharefore, wa are of the opinlon that the Minster
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cannol maka the drafi Regulations in terme of seellon 97 (1) (g) of the Adt, If he doss

a0, the Minister waulld ba asting uiira vines.

Minister's powar to make the draft Regulations In lerms of ssctlon 07(1)fh) of

the Act

56 In view of sur conclusion In the preceding paragraph, it must be determined
whather the Minister & authorlssd to make Regulations In lerms of saclion 97(1)(h)
of tha Act. This seotlon makes |t clear thal the "objects and purposs” of the Act must
ba determined balare the question whather the Minister hae the powar In terms of
sectlon 87(1)(h) of the Act to make the draft Regulations can be addressed. In Road
Accldent Fund v Makwalana 2008 (4) SA 61 (ECA), (harminafter afior referad 1o as
“the Malkwetiane case”) the Court disoussad the power of the Minster of Tranuport fo
make regulations to *achieve or promale the abjects” of the Road Accident Fund Ael,
1988 (Act No, 56 of 1986) and remarked as follows at pp. 68-50;

"Section 26 smpowars the Minister to make regulations in arder o
nchieve or piomote the objects of the Act Il doas nol confer authority
on him to traverse teraln outside that limlled scops and ambit. Al
regulations promulgated by the Minister must thus be reasonably
necassary to achieva those objects and goals. It Is Indeed so that the
ponalbliity of fraud I greater in cases where the identity of the driver or
ownar of the vehlcle In question has been established, as it would
usually be difficult for the RAF to secure evidence to dispute a claim
(see Mbatha at 718H), Stricter requirements would thus be justified In
unldentified vehlcle osses. It follows that regulations designed to
eliminate fraud and facliitate proof of legltimate clalms, falling as it doas
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within tha Minisiar's power to regulate, would be parmissible. No other
raason has been suggesied for such a regquirement and | ean think of
nona. That leplimate end, may not, however, be schieved by maanas
that swaap loo broadly.

Tha Constitution places significant restralinle upon the exerclss of
publio power. It I8 & requiremant of the rule of law that the sxerciss of
public power should nol be arbitrary. It follows that the exerciee by the
Ministsr of the regulatory power conferred upon him had o ba
rationally related to tha purpose for which the powsr was granted -
rationally baing the minlmum  threshold requirement.  (See
Pharmaceutical Manufactures paras [85) and [86].) Conduct that fails to
pass that threzhold requiremant would fall balow the standards sel by
our Constitution and would therefore ba unlawiul"

67 We ame of the oplnion that, in view of the remarks in the Makwetlans case,
guoted abova, the following deduciions can be made regarding the Minister's power
to make regulations in lerms of section 87 (1) (h) of the Act:

(a) Section 87 (1) (h) of the Act limlis the powar of tha Minister to malking
regulations thal ralate to the achievement of the objects and purposes
of the Adt,

(B} The regulations made under section B7(1)(h) of tha Aot must be
ratlonally connected io the objects and purposas of the Act,

58 This purposa ia relterated In section 87 (1) (h), whore it ls provided thal "The
Minister may make regulations, afier consultation with the Board, regarding any
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othar matter, whather or nol connactad with any matter meniioned In paragraphs (a)

to (g), which hi may desm necessary o axpadient o prescribs In_order to further the
obiects snd pyrpeses of this Al (Our amphasia)

6.0 As regards to section 87 (1) (h), this seclion s also phrased in such broad
lsrms thal Il appears (o be all encompassing. It I8 an omnibus provision, While
section 87 (1) {(g) undoubledly covars the Minister's power to make ihe regulafions,
wa ara of the view that section 87 (1) (A) |s the mosl apt provision In so far as the
atis stipulated in regulalion 3 are desmed o be occupalional diseases coniractad by
amployass.

6,10 Conaldering the subject matter of the regulations, we are of the view that
sactions 87 (1) (h) read with B6 (1) of the Acl are the appropriate provisions in so far
as (has Minister's power (o make the regulations Is concernad,

5.11. Wa now tum to deal with the regulations as set oul In the Schedule. We have
suggested tracked changes with regards fo the drafling slyle and form of the
Regulations. This is done In order to align the Regulations with common drafting
principles,

Ad Regulation 1

8.  Regulstions 1 and 2 provida for tha definition of soma of the words used in the
Regulations and we have suggested the removal of purposa of Regulations to
Raegulation 2 for the Depariment's consideration,

Ad Reguistion 3

7.  Regulaiion 3 provides for the diagnosis of PTSD and requires that clinical
dimgnosls of madical condifions, Including Poat-Traumatlc Stress Disorder, must be
based on approved evidance-based medical guidslines as guided by the updated
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madical seleniifie communily as updated from tima fo time and be categorised in line
with applicable crileria.

Ad Ragulation 4

8 Regulation 4 provides for the Disgnoatic & Statistical Marual and diagnostic
ritarin that must ba usad and mel In Bl ceses of suspactead PTSD. We have
suggestad tha the Department should clarify the Regulation for legal cartainty,

Ad Ragulstion &

9. Regulation & relates to PTSD as an ocoupational diseasa arising oul of and In
the courss of an employes's employment. The Regulation further states thal, n
diseane would have arisen out of and In (he course of employment If it has & broad
aatital conneetion to employmant and that the employee must have contracted the
disense whils performing duties that he or she is contraciually obligad o parform,

Ad Regulation 6

10. Regulation & provides for the occupationsl flek of PTSD, whather Iis
devalopmant is depandant on paople's subjective percaption of tha traumatic event
as woll as on the object facts, and that tha effect of PTED can extend o witnesses

and parpatrators.
Ad Regulation 7

11.  Regulation 7 provides for the evolutionary stages of FTED', focusing on
Acule Stress Disorder, Acule PTSD, Classic PTBD, Delayed-onset PTSD and
Parulstont or Chronla PTSD.

Ad Regulation B

12.  Regulation 8 provides for differential dingnosis whera tha Compansation Fund
may undertake to provide treatment for the aggravation or pre-existing Post-
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management plan taking info account all relevant pakonal. social, werkplace and

anviranmental cireumstances ncluding the menitoring plan

Ad Regulation 14
18, Ragulailon 14 relates 1o the responsiblities of tha Psychologists thai thay
must thoroughly assess and determine the paychologioal nesds of the patient and
devise u siruclured mansgaement plan after an appropriale referral from the treating

doactar.

Ad Ragulation 156

18,  Regulaiion 15 deals with the role of tha Indepandent madical '.E-'I‘ll‘h'r' which
rola Involves conducling an examination conslsting of 8 review of madical
documantation o records that shall render as confirmation of relevant medical
history and In-person examination and assesaments or objedtive tests If appropriste,

Ad Ragulstion 16
20, Ragulation 18 doals with patleni sssessmant guidelines, which provides tha
when an amployes |s assessed for diagnosis, tha medical practitioners must use the
lntent adition of the Diagnostic Statistical Manual,

Ad Regulation 17

21,  Regulation 17 relates to brief peychiatric rating scale, which Is & tool desighed
to measure major paycholic and non-psychotic symptoms In a person, The brief
peychlatric acale consists of 24 aymptom conatrucls, each to be rated on a 7-polnt
saile of sevarlly ranging from “Not Present’ lo "Extramely Severe®.
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Ad Regulation 23
27. Regulation 23 provides fof the mporting processes, noling that, any
consultatlon in respact of trestment for PTSD musl be reporied 1o the Compansation

Fund In the prescribad mannar ae and whan it happans.

Ad Regulstion 24

28. This I & new raguistion for the Depariment to consider. Regulation 24
provides for the short title of the Regulstions and that after having discussed with the
Departmant, these Regulations shall be senl to the mlevant stakeholders for
commantary and later Incorporation of Inpuls Into the Regulalions. Therafors, wa
have suggesied to the Dapartmaent that upon complation, fo resend the Regulations
to our office for further scruling,

CONCLUBION

20, In light of the axposition above, we are of the view that the Minister has the
requisite authorlty to make the regulalions under consideration. Subject to our
suggested amendments made directly on the text of the regulations, we are satisfied
that the regulations are In order and conform to the form ad style of legislutive

drafting.

30. We altach hereio » soft copy of the Regulations with wack changes
incorporating our suggastad amandmants for your consldaration,

Yours sincaraly

H~—-

FOR THE OFFICE OF THE CHIEF STATE LAW ADVISER
Z. NTSHWANTI / X, MDLUDLU / 8, MASAPU | A. JOHAAR
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COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1903 (ACT NO 130 OF 1993)

REGULATIONS ON OCCUPATIONAL ASTHMA FOR THE COMPENSATION
FUND MADE UNDER COMPENSATION FOR OCCUPATIONAL INJURIES
AND DISEASES ACT, 1083

The Minlstar of Employmaent and Labour, after consultation with the
Compansallon Board, has made the regulations under sectlon 87 of the
Compensation for Occupational Injurles and Diseases Act, 1893 (Act No 130 of
1893) in Schedule A, These ragulations are published for public commenta only.

Intarested and affected parties are hereby Invited fto submit  written
representalions on the proposad Regulations. The aforesald raprasantations
must ba marked for the attention of Mr TH Maphologela and sent by registered
post or emalled or hand deliverad within 80 days of publication of this notice o
tha following addressas:

Compenaation Fund OR PO Box 956
187 Thabo Sehuma Sireat Pratoria
Pratoria 0001

0157

Emall addresses: Kimbly Makgobai@inbour aoy.zn of HarryMaphologelng@labour.gov.zn
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Copies of the Regulations are herewlth attached

-]

s

iR TW NXESI, MP

MINISTER OF EMPLOYMENT AND LABOUR
DATE: ol \l..a\'-'..'.l'i.‘",-.\ as{d. e
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SCHEDULE A

REGULATIONS ON OCCUPATIONAL ASTHMA FOR THE COMPENSATION
FUND MADE UNDER COMPENSATION FOR OCCUPATIONAL INJURIES
AND DISEABES ACT, 1883

ARRANGEMENT OF REGULATIONS Pages
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ey e ARG R SRR RS- A o 1 R I T SO (et
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1. Dafinitions
In these Regulations, a word or exprassion o which a maaning has baon
mssignad In the Adl or these Regulations shall have such meaning and,
unlass the context otherwise Indicates -

“Bronchodilators” means drugs thal cause widening of the bronchl, for
example any of those taken by inhalation for the allaviation of asthma;
“Hronchlal challenge test” means a lung function test for asthma which
I& mora commonly used In adults than In children, It might be parformed Iif
symploms and screcning spirometry do nol clearly or convincingly
astablish a dingnosis of asthma. During this test, you inhale inareasing
amounts of methacholine aerosol mist before and after spiromelry. The
methacholine test Is considered positive, meaning asthma |s prasent, If the
lung function drops by at least 20%. A bronchodllator s always given ol
tha and of the test 1o reversa tha alfacts of the methachollne;

“EEVA" means forced explratory volume in one second, tha volume of alr
axhaled In the first second under force after a maximal Inhalation. Normal
values (80%-120%)

“FYC" maans forced vital capacity: total velume of air that can be exhaled
during a maximal forced effort;

“FEVA/FVC ratle” means the percentage of the FVC explred In one
gacond,

"igE” maans an Immunoglobulin E (IgE) test which measures the level of
IgE, a typa of antlbody;

“Mathacholine” means an agent that, when inhaled, causes the alrways
1o spasm (contract involuntarlly) and narrow If asthma is present;
“Oggupational Asthma" menns a heterogenaous respiratory diseasa
cnused by an exposure In the workplace that ls usually characlerzed by
chronic alrway Inflammation. It |8 defined by a history of respiratory
symploms (0.9, wheaze, shorinass of breath, chest lightness, cough) that
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vary ovar lime and In Intenslly, accompanied by variable expiratory alrflow
limitation;

“PEFR" maenne the peak eoxplratory flow (PEF), also called poak
axpiratory flow rate (PEFR), and [s & person's maximum speed of
axpiration, as measured with a paak flow meler, a small, hand-held device
used o monitor a parson's abllity lo breathe out air;

“Regulations” means the Regulations on Occupallonal Asthma for tha
Compansation Fund made under the Compensallon for Oceupational
Injuries and Disesases Adl, 1993,

“Skin prick test" maans a mathod for madical diagnosis of allergles that
attempts to provoke a small, controlled, allerglc response;

“Workplace exposure” means axposure of likely exposure © n
hazardous substance whilst at work,

2. Dingnosis

(1) The diagnosis of Occupational Asthma shall be made by a medical
practitloner based on the following:
(&) & lung funclion tests;
{b) occupational exposura (o a known cause of asthma; and
(c) a chronologleal or causal relationship between asthma and the working
anvironmant,
Note: If posslbla, the evidence for iha diagnosls of asthma should be
dooumenied before commancing treatment,

{(2) The criterla for & diagnosis of Occupational Asthma require all 5 factors
listed balow:

(a) m characteristic history and physionl examinations thal suggesis
asthma,
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(b) physlological evidence of variable airflow limitation, This includes one
or more of the followings:

(Iy Significant reversiblity of FEV, post-bronchodilator (=12% and

=200ml)

(il) mxcessive variability in twlco-dally PEF (=10%) over 2 weeka, Dally
PEF varlablity can ba calculated as [ (day's highest PEF — day's
lowast PEF)Y maean of day's highest and day's lowest PEF]. This
variabllity Is summad and avaragaed over 2 weaks.

(1) significant increase In FEV, (=12% and =200ml) after 4 wesks of

oral sterold antl-inflammatory treatmant,

(v)positive  non-specific  bronchlal  hypar  responsivaness

{mathacholine or histamine challenge test)

(o) exclusion of other pulmonmry disordars (hat may explain the
symptoma or simulate asthma such as vocal cord dysfunction,
hyparventilation syndrome, multiple chamical sensitivity syndroma or
COPD,

(d) an ooccupational exposure preceding the onsel of asthmatic
symplomes,

(8) an exposure and or physlologleal evidence of the relationship
between asthma and the workplace anvironment (Diagnosis of
Occupational Asthma requires (a) and preferably ona or more of (b)-
(a):

(1) work-place exposura o an irftant agent presant as a gas, smoke,
fumae, vapour or dusl. The axposura could ba a single acute high
joval exposure causing acute asthma symploms within 24 hours,
or chronic with low level exposure causing late onsel asthma
symploms.

(if) an assoclatlon belween symptoms of asthma and work axposure

(i) algnificant work-related varlabllity (220%) In serial PEF
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(vl) work-relatad changes In seral lesling of non-specific bronchial
hypar responsivensss (e.g. meth choline or histamine challenge
lest),

(v) posiiiva specific Inhalation bronchial challenge lest in the
laboratory or workplace tesl,

(3) Madical officers amployed by the Compensalion Fund shall delermine
whathar the diagnosis of Ocoupational Asthma was made according lo
accaplable medioal siandards.

3. Impalrment

(1) Assessmeni of parmanent impairmant shall be delerminad one year (bul
no later than lwo years) afler diagnosls and removal from the exposure or
pxposure has been reduced, and after maximum maedical improvemaent
has been achieved,

(2) The degrea of Impalrment will be avaluated basad on lung function tests
and the history of maedication prescribed lo control asthma.
(3) Lung function tests must be submittad to enable the Medical Officers lo
consider acceplabllity of the quality of thesa tests,
(4) A test carrled out after the adminisiration of a Bronchodllator must be
Includad.
(5) Tha Impalrment class wlll ba determined by the Iwo paramelers (post
brenchodilator FEV1 and madication requirements), esch contributing to
{he compllation of a class, which determines the parmanent disablement
of an amployaa,
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Table 1: Paramater 1; Posthronchodilator FEVY

FEV1 % Pradicted
=80

f0-78

60 - 6o

50 - 59

< 50

S ey . =R, 2 e —
FEV % predloled = maasurad FEV; divided by reference FEV, x 100

Table 2: Paramaeter 2: Minimum Medication Prescribed

Madication
No madication.

Doanslonal bronehodllator, nol daily.

OR

Ocoasional or dally shorl acting bronchodilators + dally low-
dosa Inhaled sterold (= 400 micrograms Budesonide or
squivalent®),

Ocoaslonal or dally short acling bronchodilators + dally low
dosa Inhaled sterold (=400 micrograms Budesonide or
aquivalent) In addition to any one of the following:

- Dally long acting bronchodilator, or

- Laukeotrlena modifier, or

- Sustained-releasa thaophylline, or

- Daocaslonal (1-3/year) course oral starold,
OR
Oacasional or dally short nating bronchodilators + dally medium
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dose Inhaled starcld (400-800 micragrams of Budesonide o
aguilvalant),

Dully short acling bronchodilator +dally medium dose Inhaled
sterold (400-800 micrograms of Budesonide or aquivalant) in
addition 1o any one of the following:

Daily long acling bronchedilalor, or

Laukotrlene modifiars, or

Suslained-ralease theophylline, or

Occaslonal (1-3/yaar) coursa oral sterold

Dally short scling bronchodilator + dally medium dose Inhalad
storold (400-800 micrograms of Budesonida or equivalent) in
addition to any one of tha following:
- Dally long acting muscarinic antagonist (5 micrograms of
Tiotroplum or equivalent), or
~ Frequent (=3/year) course oral storold in addition to any
othar asthma medication,

* 200 ug Budesonide is equivalent fo 250 ug Beclomethasona diproplonale, 100
ug Fluticasona proplonate and 80 ug Clclesonide,
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Criterin Tor Rating permanent impairment due to asthma
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4. Compensation Benefits

(1) Paymaent for temporary disablament shall be made for as long a8 such
dinablement continues, bul not for a parod axceading 24 monihs.

(2) In the case of lemporary partial disablament being awarded, parladic
payments  will ba depandent on re-assesamant done every slx months for a
pariad of 24 months,

(3) After inllial assessmaenl, temporary partial disablament will be increased or
decreased depending on this nssessment,

(4) Impalrment (Parmanant disablement?) shall be assessed only after one year,
but no later than two years after diagnosia or maximum madical improvement
has baan achlevad,

(6) If tha employee permanent disablament is assessad at 30% or less, the
nmployaa shall be entifled to a lump sum.
(6) If the amployse permanant disablement Is assessad al higher than 30%, the
amployea shall ba entitled (o a monthly pension.

5. Muedical Costs

(1) Madical costs shall be provided for occupational Asthma for n pariad of
not more than 24 months from the date of dlagnosis or longer If, In the
opinlon of the Commlasionar, further medical costa will reduce the degree
of the disablement,

(2) The medical costs shall cover the costa of the dingnosis of occupational
Asthma and any necessary treatment of oceupational Asthma provided by
any haalth care provider untll the condition stabilises,

(3) Tha Commissionar shall decide on the nead for, the nature and sufficlency
of madionl costs (o ba supplied.
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8, Death Benofits

Dealh boanefils payable are;

(1) Reasonuble burlal expanses In terms of Burial Expenses Policy; and

(2) Spouse and dependent's pansions shall be payable, whaere applicable, if
tha amployee dies ns a result of accupational asthma.

7. Raporting

Tha following documentation should be submitted to the Compeansatlon Fund or
ther amployer Individually liable or the licenses concerned:

11

{a) Employer's Raport of an Occupational Disease (W.CL1);

(b) Notica of an Occupational Disease and Clalm for Compensation
(W.CL.14);

(e} An affidavit by the employaa (W.CL.305) It an employer cannol be tracad
of the amployar falls to timeously submil Employers report of an
Dccupational Disease (W.CL.1);

(d} Exposura History (W.CL. 110) or an appropriate employment history which
may Include any information thal may be haelpful to the Commissioner
such as Material Safely Data Sheets, risk assessments or resulls of
environmantal hygiene assessments., The suspected workplace agont
should ba stated If known;

(o) First Madioal Report In respect of an Occupational Disease (W.CL, 22), A
medical report on the employee's symptom thal delails the history,
oslablishes a diagnosis of asthma and includes results of lung function
lesls, chest radlographs where appropriate or any other information
ralevant lo the clalm;

(f) Confirmatory diagnosls of occupational asthma aan only be determinad on
lung function tests parformed three weeks after removal from exposure,
Thia must ba mentlonad In the first medical report;
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(g) For sach consullation, @ Progress Medical Report (W.CL.. 26),

(h) Final Madical Raeporl In respact of an Occupalional Dissase (W.CL.26)
whan the employea's conditlon has reached maximum maedical
improvement. The moel recant lung function tests avallable, which include
pre- and post administration of a bronchodilalor, and medication
prascribad ahould be attnehad to this report,

(i) In casa of death, a death cerlificate and a BI1863 (notification of dealh)
should be submitted, and

() Alternatively, a dealh cartificate accompanied by a detailed modical report
on a practice letterhead on the cause of death should be submitied.

8. Claims Processing

_..__.i,"r"#_.“)

(1) The Commissioner shall consider and adjudicate upon the llabllity of all
claims,

(2) The medical officers employad by the Compensation Fund are
responsibla for medical assessmant of the clalm and for the confirmation
of the acceptance or rejection of the claim,

NXESI, MP

MINISTER OF EMPLOYMENT AND LABOUR
DATE: :h\mﬁa\ BBy

12
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Mr Thoblle Lamatl
Director-Ganaral
Departmant of Emplayment and Labour (Compensation Fund)

Private Bag X117
Pralorin
0601

Diesar Mr Lamail
Attentlon: Harry Maphologela (Sanior Legal Administration Officer)

DRAFT REGULATIONS ON OCCUPATIONAL ASTHMA MADE UNDER THE
COMPENSATION FOR OCCUPATIONAL INJURIES AND DIBEASES ACT, 1883: YOUR

E-MAIL DATED 14 OCTOBER 2018

INTRODUCTION
1 The Deparimant of Employment and Labour (hereinafler roferred o as the

"Daparimant”) has requested us to scruliniss the English text (that being the only texl
aubmitted io us) of the drafl Regulstions on Occupational Asthma (heralnafiar refered (o as
the "draft Regulations”) lo ba made undar ssction 97 of the Compansation for Ocoupational
Irjuries and Dissases Acl, 1893 (Ast Mo, 130 of 1883), (hereinafter refarred (o an lhe "Aat’),
According to the submiasion recelved from the Departmant, the drafl Reguistions are
technical In neture and therefors our office is requested not lo concein lisell wilh the
ichnical napect of ihe drafl Reguisiions.

3 Wa have thus scrutinised the drafl Reguiations in order fo ansure that thay are infra vires
the provisions of the enabling legisiation, not in conflict with the Constitution of the Republic
of Boiifh Afrca, 1986 (the *Conatitution®), and that they are drafted in the correct drafling
form and styla. Wa have sinoe sorutinised the draft Regulstions for drafting form, style and

1
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legality, and have indicaled suggesied amendmeits and made caitain commanie on the
alnotronlc copy of the drifl Regulalions, & copy of which s atlnohsd haralo,

NATURE OF THE POWER TO MAKE REGULATIONS

3. Tha power o make regulslions is a publio power that musl be exercised subject 1o the
Constiiution and the law, In Afferdable Medicines Trust and Others v Minisier of Health
and Others 2008 (3) SA 247 (CC), tho Conslilutionsl Courl staled tha following I this

rasgard al paras [48] 1o [60]):

“[48) Our consiitutions] democracy Is founded on, among othar values, the ‘(s)upremacy
of the Constilulion and the rile of law' The vary naxl provision of the Consiilulion
deciares thal the ‘Conslitulion i the supreme law of the Republic, law or conduet
inconsistent with 1 iz Invalid’. And fo give affecl to the supremacy of the Consiltution,
courts ‘musl declare that any law or conduol thal ls inconsistont with the Constilulion |s
invalid to the extenl of ila inconsistency’. This commitment 10 the supremaacy of Ihe
Conailufion and the rule of law means that the exercise of &ll public power s now
subject to the constitutional contral,

[18] The axerclse of public power musl therefore comply with the Conatitution, which ls
ihir suprema law, and the docirine of lagalily, which is pari of thal law, The dovirine of
lagality, which is an incideni of the rule of law, i one of the constilutional conirols
through which the exerclss of public power Is regulated by the Conatitution. It antalls that
both the Legislaiure and the Executive are constrained by the principle that they
imay axeroise no power and parform no function beyond that confarrad upon them
by law'. In this sense the Constitulion enfrenches the principle of lagallly and provides
the foundation for the eontral of public power.

[60] In exercising the power to make regulations, the Minister had to comply with
the Constitution, which Is the supreme law, and the empowering provisiens of the
Madjoines Act, If, in making regulations, the Minister excesds the powaers conferred
by the smpowering provisions of the medicine Acl, the Minlster acts ultra vires
(bayond the powers) and in breach of the doctrine of legallty. The linding thal the Minister
acted ullra virea I8 in affect & finding that the minister acled in a manner that is
Inconsistent with the Constiiution and his or her conduel Is Invalld. Whal would have
baen ulira vires under common law by reason of o luncliohaty sxceading his or her
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powers i now fnvalid under the Conulffution as an infringamant of the principle of
ingality. The guestion, therefore, fn whelther the Minister acled wira vires in minking
regilations thal link # likence lo compound and dispanas medicines 1o specific pramises
tha answar (o this question must ba soughl in the smpowering provisions * { O

amphanis, )

4, In Vorster and Another v Department of Economloc Davelopment, Envirenment and
Tourlsm, Limpopo Provinos, and Others 2008 (§) SA 281 (T) the courl also sialed the

lollowing in this regard:

‘18] Lawfuinaas in relavani io the axaercise of all public power, whather or nol the
axorcise of auch power conailtules administrativa action. Lawlulness depends on ihe
tarrmia of ihe ampowering slaiule, If the axerclss of publle pswer is not sanciioned
by the relevani empowering stetute, It will be unlawlul and Invalld®  (Owr

amphianis.

8.1 in eloar from (ha above sxposliion thst In making the drafl Regulstions, the Ministar of
Employment ahd Labour (hereinafter referred to as “the Minister’) must comply with the
Conaiitution, which is the suprame law, and the ampowaiing provision, which ls seclion 97 of
the Acl, Il the Minister axceads he powars confarrad by seation 87 of the Act In malking the
ragulalions, (he regulations so made will ba uirs vires and Invalld,  Thus, (he Minlstar |s
abligad to moke regulations In lerms of section 87 of the Act only which are nol in eonfliel

with the Acl.

DISCUSSION OF EMPOWERING PROVISION

@, Spallon 97 of the Asl provides for tha sulhorlty of tha Minister is make regulailons
and reads as follows:

‘Ragulations

87. (1) The Minister may make regulations, after conaultafion with the Board,
ragarding -

(a) the place of meeling and the procedure lo be followed af any meeiing of the
Director-Ganeral and assessors or al any proceadings in torms of this Act with which
ihe assessors are concerned, or al any investigation In terms of this Act; :

{b) subjeet lo section 78, ihe fews payable to madical practitionars or chiropraciors In
respect of services rendered In terms of this Aal;

(o) the procedure to be followed in paying assessments and fines fo the Direclor
Genoral,

(d) the persons o whom, the places where and the manner in which payment o
assessmenia in terma of this At shall be madea,
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(o) the deiermination of the amouni and the eondiions and manner of payment of
benoliis lo assessors or claases of ABR0SSOE]

{0 thee disposal of moneys payable in terms of this Ael fo any peraocn othar than the
Direator-General and nol dalmad within the preséribad patiod by (he parson oniifled

theraio,
{g) any matter which shall or may be prescribed by regulation In terms of this

Aet;
(h) any other matter, whathar or not connected with any matter mentioned In

paragraphs (a) to (g), which he may desm necessary or axpedient o prescribe
in ordar to further the ohjects and purposes of this Act.

{2) Different rogulations may be made under subsealion (1) in respect of different
classes of amployers and employeas and of different areas, and the Minister may,
after considtaiion with the Board, In reapect thereo! dilfeientiate in such manner as
he or gho may doam oxpadioni,

{3) ..." (Our amphagls. )

7. Saclion 87 of the Al tabulates various matters in respect of which the Minlster may make
reguintions. Upon sorndliny of the provisions of section B7(1)(a) 16 (1) of tha Acl, I is claar that
ihe Minigter doas nol have (he axpress aulhorly lo make regulalions dealing with
ocoupational asthma. |l follows therefor thal In order lo make the drafl regulations the
Ministar must aliher ulllse paragraph (g) or (h) of subssalion (1) of section 87 of the Aal, In
w0 for a8 paragraph (g) of subseciion (1) & concemed, wa have sorutinised the whole Aol
anid could nol find any seclion which authorises the Minister (o proscibe regulations miating
io oceupational asthma, In light thereol, wa are of the view hal the Minister cannol ulllise
paragraph {(g) of subsection (1) of seclion 87 of the Acl lo make the drafl Regulations, Any
nitamipt to do 56 would render the regulations Invalid and ullra vires. The queation that arlses
for datermination is thus whethar the Minister Is authorised lo make the drafl regulations in

{erma of seation 87(1)(h) of tha Aal.

INTERPRETATION OF SECTION 07 (1) (h) OF THE ACT

8. The pewar of the Minlsler (o make reguiations undar seclion 97 (1) (h) of the Act appenrs
1o be wide and can, In our view, be compared with the more usual phrase "regarding any
maftiar which |s considered nacessary or expadiant lo be so presaribed In order lo achlave
the object of the Act” [see Eden Villags (Meadowbrook (Pty) Lid v Edwards 1006 (4) SA
31 (A), al pp. 43 and 44- the regulation-making powar I8 described as being of o wide and
ambracing Import] or “in general, any matler which ha [the Minlater] may consider necessary
o axpadiant to prescribe in order lo atlain or promote the objecls of his Acl® [see Zeem v
Mutual & Federal Insurance Co Lid 1986 (4) SA 476 (W), al pAB2] or " In respect of any
other matter which [the Administrator] may deem necessary or expediont to prasariba for the
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batler cuirying oul of Ihe objscts of this ofdinance”; sen Portlon 878 Zandiomtaln CC v
Sandion Clty Council 1905 (4) SA 826 (T), sl pp.832- the regulmtion-making powar 1o
promulgate regulations which he desms nocessary or expedient ie desoribed as "axlremaly
wide"], In Zeem v Mutusl & Federal Federal Insurance Co Lid 1906 (4) 5A 474 (W), ol
pA82, tha courl refected as lli-foundad tha argumant thal the anIIilﬂn-rrI&hihg powar wais
worded In such wide ferms (‘in general, any matter which hs [ihe Minister] may connider
nocassary of expedien lo preseribe in order (o allain and promaole the objecls of the Acl’)
ihni i gava tha Minister the power to promulgate any egulations thel he desmed noceasary,

8, In Benildenhout v Road Accldent Fund 2003 (6) 5A 81 (5CA) at p.66 the following I8
alnied;

110]....In my view, howaver, this Is of no conamquence sinte it musl in any avent ba
Impliod that s 28 (1) eannot ampowar the making of regulations which widen the
purpose shd object of the present Act or which are in confiict therewith, Bennion
Statutory Interpretation 3rd ed (1007) al 188 points oul thal underlying the eoncept of
dalegaled lagistation /s the basic principle that the Leglsialure delegafes becauso |
cannol diracily axert lis will In avery dotall. Al Il can in praclios do (s (o lay down the
outline. This means thai the Infention of the Leglsiature, as indlcated in the
sriabling Aci, must be the prime gulde to the meaning of delegated legisiaiion and
the exteni of the power fo make It. Bannion continuas as follows:

“Tha lrue extent of the power goverms ihe lagal meaning of the delegatad legistation, The
delegate la nol Intended to iravel wider than the object of the Logislature. The
delagale’s funclion is to serve and promote that object, while at all times remaining

true fo It " (Our amphasis, )
10. Tha courl in the Bezuldenhout casa, al para [10), continusd as follows:

“In the case of Ulah Construction and Enginsering (Ply) Lid and Another v Palaky [1966]
AC 620 (PC { [1066] 2 WLR 187), the Privy Gouncil considered ihe validity of a regulation
made in terma of a atalutory provision which empowered the Governer of New South
Walas lo ‘maka regilations not inconsistent with this Act prescribing all matlers which are
raquired or authorised o bo prescribed or which are necessary of conveniant o ba
prascribed for carrying oul or giving effect 1o this Act'. Dealing with the argument thal the
ragulation in Issue could be justified as being within the empowering section, the Privy
Council said af 202 (adopiing a statement in the judgment of the High Court of Ausiralla

5
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in Shanahsn v Scoff (1066) B0 CLR 245 al 260) thal the power delegated by an
anaatmant:

‘does nof enable the authority by regulations to extend the seope or general
operation of the enactmant but is atrietly ancilfary. it will authorise the provision
of subsaidinry means of carrying into effect what is snacted in the siatufe liself
and will covar what is Incidental fo the execullon of lis specific provisions. Bui
suoh a power will not support attempis to widen the purposes of the Aci, io add

new and different means of cairylng them oul or fo depait from or vary the plan
which the Leglsiaiure has adopied fo atialn s epds*™, (Our amphasis, )

11, i I8 evidenl from what has been sialed above thal even where very wide powars ara
granied 1o make meguintions by, for example, granling power lo & Minisler (6 make
ragulations which sre necessary or expodient lo faclilste (he Implemaentalion o the
altainmant of the objects of the relevant Acl, Ihe exerclse of sush powars must ralaie, foi
example, lo tha implementation of (he atlainment of the objecis of the relevant Act, || goss
withoul saying thal wide regulation-making powars cannol be used |6 regulste & maller In
eonflict with the provisions of the Act or 1o bring about a siluation thal could never hive baan
intendead by the Legisisiure. Furthermore, the exarclse of such powers cannol ba used 1o
add 10 (he substanlive maller and aschams embodied in the legislation, unless the Agl

provicdes tharafor.

12, The axerclse of the regulation-making powar by the Minister musl tharefors fall within the
scopa of the provisions of section 87 of the Acl, Moreover, In our view the generl powers
sonlained In section 97 of the Acl are anclllary or incldental 1o the implementation of the
provisions of the Adl. In other words, such powers cannol extend the ssope or ganeral
aparilion of tha Al or add 1o (he purpose of provisions of the Acl snd should relsie o the

adminlairailve or procedural matters.

This gazette is also available free online at www.gpwonline.co.za




160 No. 43529 GOVERNMENT GAZETTE, 17 JULY 2020

13

Wa ame accordingly of Ihe view thal a drefl Regulation falls within the scope of

saclion 87(1) th) of the Act It it

14,

() Is required for, or conlrbules to ihe implementation of the Aot

(b) Is of an administralive of procadural mallar,

{6) I& m subsidinry means of Implomaniing the provisions of tha Act;
{d) is incidantal io the carrying out of the Act's spacific provisions;

{e) does not attempl 1o widen the purpose of the Aadt;

tf) does nol add new and diffsrant meant lo achleve thal purpose; or
(g) doan nol add ta (he subsiantive matler end schemes of tha Act,

in fight of the above, | i necessary o poini oul al this junclure thal the draf

Regulalione deal with occupalional asthma, In this regard, section 65 of the Aal which deals

wiih acoupational diseases provides s follows!

*68. Compansation for cecupational diseases.—

(1) Subject o the provisions of thia Chapter, an employee shall be entitied (o iha
compensation pravided for and prescribed in this Act Il It Is proved fo the satisfaction
of the Direclor-Gaenoral—

(1) that the employee has contraciad a disease mentioned in the first column of
Schedula 3 and that such dizsease has arisen oul of and in the course of his or
har smployment; or

(h) that the employee has contracted & disense other than & disease conlemplated in
paragraph (a) and thal such disease has arisen out of and In the course of his or her
amplayment.

(2) If an amploysa has contracted a disease refarred 10 In subsection (1) and fhe
Direclor-Ganaral la of the opinion that the recovary of the emplayee is balng dalayed
or that his temporary lotal disablement I8 being prolonged by reason of some other
diseasa of which the employse is sulfering, he may approve madicsl aid also for
auch other disease for 3o long as ho may deam it necessary.
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(3) i an employes has confracted & disease referred [0 in subsection (1) resulting in
parmanani disablemeni and thal disease Is aggravated by some offier diseass, the
Diraetor-Gonoral may In detarmining the degrea of parmanent disablement have
ragard o the affect of such other diasase,

{4) Subject to saction 86, a right to benelits in terms of this Chapier shall Inpse i any
dispase rafeved lo in subseciion (1) ls nof brought fo the aftention of the
gommissioner or ihe employer or mutual association concerned, as the case may be,
within 12 months from the copynancemaent of that diseaso,

(6) For the purposas of this Aci the communcement of & disease referred lo in
sithsaclion (1) shall be deemed lo be the dale on which a medical practitionar
diagnosod that disease for the firsi ime or such esrlior date as the Director-General
maiy detorming if Il I more favourable {o the smployoo.

(8) ... " {Our emphanis.)

6. A sorutiny of section 85 of the Act revenls thal an amployos In enlitied lo paymont of
gomponaation |i Il can be proved thal such sn amployes has contragled sn ecoupalional
digease menlioned in Schedule 3 to the Ael. Schedule 3 1o the Act contalos & ligl of
aceupallonal diseases. It s Important lo note thal ocoupslional aethma is lisled as on
ooeupational disaase n sub-ilem 2.1.6 of Schadule 3 (o he Act, It I8 our considered view
fhal the regulstions relaling to oceupalional disenses for which compansation may be
olnimed, |s required for, of conlibules to the Implamaentation of the Aot or alternatively, ls &
subsidiary meana of Implementing the provisions of the Acl, In the resull, we are of the
opinion that the Minister is authorised in terme of saction 87(1)Xh) of the Adt 1o make
ragulations relaling to ocoupnfional diseases for which an employes may claim

sompansalion in lerme of the Acl.

16 Il In ageinsl the background of the above dinousslon thal we procesd (o evalunie the
drafl Ragulations,
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COMMERNT ON DRAFT REGULATIONS

Ad raguintion 1 of the draft Repylations

17.1  Regulatien 1 of ihe drall Regulations provides for definltions. A definition clause s
used o define words and larms which are ussd in the drafl Regulations, bul afe nol defined
in the Aal and 1hal do ool corvey theit ordinary dictlonary meaning. Furdhamore, definsd
e misl be used al lessl once in tho texl of the dafl Regulations, Subject o ou
amandmants and commanis, this regulstion appears (o ba in order,

Ad regulation 2 of the draft Begulations

17.2  Ragulailon 2 provides ihat the dingnosis for oocupational Asthma shall be made by &
madical praciiioner based on (a) 8 lung funelion leat; (b) cccupational axposure o a known
cnuse of asthma; and (c) o chronologleal of causal relalionship betwean nsthma and the
warking envionmant. Furbemmore, and for (he purposee al sub-ragulation (4), aub-
regulation (2) provides thal ihe aitanding medical praciiiionar shall upon making o dingnosts
racord [he ovidence of tha dingnosls of asthma belors commancing the lreatmant, Morecvaer,
sub-regulation (3) provides for the ariteria for a dingnosis of occupational asthma, Subjeal lo
aiif amandmenis and commants, this regulalion appears (o ba in ordar,

Ad regulstion 3 of the drafi Requlations
17.3. Raegulation 3 of the drafl Regulations provides for the method of determining ihe

degres of impalrment and requires thal assessmenl of parmanant impalrment must be
conduated within one year, but nol laler than 2 years afler the diagnosls, provided the patient
has reachod maximum madical improvement. Subject to our amendmaenis and commanis,
this regulalion appaars 1o b in ordar.

Ad regulation 4 of the drafi Requlations

17.4 Raegulation 4 provides thal paymaent for temporary disablement shall be made for as
long ae such disablament continues, bul nol for a parod exceeding 24 monihs, whilsi sub-
regulation (2) provides that in the oase of lemporary partial disablament being awarded,
pariodic payments will b dependent on re-agsessment done avary six months for a peried
of 24 monihae, In so far as sub-regulation (4) ls concerned, please reler lo our comment on
tho lexi of ihe drafl Regulations. Sub-regulation (8) provides thal & lump sum shall be paid in
tarme of the Acl for parmenent disablemant less than or equal lo 30%. However, sub-
regulation (8) provides thal If the amployes's permanent disablamant is assessad i higher
than 30%, the amployon shali ba entitlad 1o & menthly pansion, Subjest 1o our smendmanis
and commanis, this regulation appears lo be in ordar,

4

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 17 JULIE 2020 No. 43529 163

Ad regulation § of the draft Beaulitions

17.6 Ragulation & provides thal madical ald shall ba provided for Oseupationasl Asthma for s
period of not more than 24 monihs from the dalo of disgnosia or longar If, In the opinion of
ihe Commissionar, further madical ald will reduce (he degras of the disablemant. In terme of
aub-ragulation (2). tha modical aid shall cover the couis of (he diagnosis of Oocupational
Asthma and any necessary treatmant of Oceupational Asthima provided by any healih oare
provider untll the condition siabllises. Sub-regulation (3) ampowers the Commissionar o
duclda on Ihe nead for, the nalure and sulliciency ol mediosl ald (o be supplied. Subject o

our smandmants, this regulalion appanrs (o be in order.

Ad reguiation 0 of the drafl Requlations

17.6 Regulation 8 provides for two types of benafits which are payable in tha evenl ihe
amployes dius as o resll of vocupational asthma, Those am (a) ressonable burisl
axpenses, and (b) the depandanl's pension whers applicable. Subjec! 1o our amandmenta
and commants, Ihis regulation appears 1o ba In order,

Ag reaulation 7 of the draft Regulations

17.7 Rogulalion 7 providaes for decumentation which is lo be submitled (o the Compansation
Fund or (ha amployer who is Individually liabla or the licenses concernad for the purposes of
reporting. Subject 1o our amendmants, (his regulation appanrs (o be In ordar,

Ad reguistion 8 of the draft Regulations

17.8  Regulalion B provides for the responsiblities of the Commiasioner and maedical
praclitioners smployed by the Compansation Fund during the clalms processing, Subject o
our amendmants, thin regulniion mppear o ba in ordar.

Ad proposed requlation 9 of the draft Regulations

17.8 Regulation 9 coniains the shor tite and commencement, which appears lo be In order,

PUBLICATION OF THE DRAFT REGULATIONS
18. Wa wish lo draw the attention of the Daparimeni 1o section 6 of the Constilution which

provides for language usage by he governmeni and reads as fallows-

‘(1) The official langtiages of the Republic are Sepedi, Sesoths, Selswana, siSwatl,
Tahivenda, XHizonga, Afrikaans, English, isiNdabale, teiXhosa and siZil,

10
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(2) Recogniiing the historically diminiahed vee and stafus of the Indigonois
languages of our people, the ateie mugl lake praciicel and positive messures fo
alevate the stntus and advance the use of thase langunges,

{3) (a) The national governmani and provinaial goveminants may use any pariiculs:
officinl innguages for ihe puposes of government, taking info scoounl usage,
pracifcalily, axpense, regional cireumatances and the balsnce of the neads and
profarencas of the population ns & whole or in the provinge conesrned, but the
national govarnmani and sach provincial govarmmenl must use ai jeasi fwe
official languages,

(b) Municipalies must lako into account the language usage and praferences of thelr
resldents

(4) The national governmeni and provincin] governmunis, by legiaiative and other
mensuras, muai regulste and monltor thelr use of oflicial languages, Without
dofracting from the provisiona of subsection (2), all official languages musl enjoy
parily of eatoem and musl be trealed equitably,

(8). ... "(Our amphnasis),

19, Tho lagislative framework relered 1o In seclion 6(4) of the Constilution is the Use of
Officlal Languages Acl, 2012 (Acl No, 12 of 2012) which provides In seclion 4 ns follows:

"4 (1) Every nationsl deparimeni, national public entily and national public entarprise
misel adopt a language policy ragarding lia use of officlal languages for government
purposes within 18 manths of the eammancemant of this Adt or auch further period
aa the Ministar may prescriba, providad thal such preacribad perlod may noi exceed
six months,

{2) A language palicy adopted In lerms of aubsaction (1) musi-

{a) comply with the provisions of seetion 6(3)(a) of the Conslilution;

(b) ideniily ai loast threo official languages thai the nationsl departmeni, aational
public entlty or national public enterprise will use for governmen! purposes;

(e)-(h)

(3) In identilying al loast three officisl languages as contemplated in subsection
(2)(b), avery national depariment, nationsl public entity and nallonal public enterprise
musi take info account lis abligation to take practionl and posiiive measures fo
elevale the siatus and advance the use of indiganous languages of historically
diminlahed use and stalua In aceordance with section @ (2) of the Conatitution,

(4) .0

11
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20 ji is clear from the above exposition hal section 6{3) of the Consiiluiion axpresaly
crasies an obligatlon lor govemiment al national and provinelsl level o sel In & minimum of
iwo ol tha offiolal languagas (of any purposs ol govammont h‘lﬂludlng thia passing of
lagislation. Furthermors, i (& clowr fhel the Use of Official Languages Acl is the leglslalive
maasurs refarrad 1o In section 6(4) of the Constilulion and furthers the goals and asplmtions
of saction 8 of the Constilution. Read in tandem wilh the Conatilullon, the Use of Oifical
Languages Aot requires the govemment to use al leasl thres officlal lsngusges for any
purpose of governmant, Wilth egard o the consequances of nol adhering o the use of
imnguages for govammanl purposes a8 prescrbed sbove, the Deparment's atienlion is
drawn lo the case of Central Afrlcan Services (Pty) and Another v The Minister of
Tranaport and Another, Case Mo 322382011 (Neith Gauleng) where the cour, per
Makgoka ., found the amandmant regulations that || was cononimed with 1o ba tvvalid, inter

nlin, bBcausa-

{n) ihe Minister and the sgenay concarmad falled 1o comply with thelr constiiutions| obligation
lo ansure procadiral lalmass in the pubilication and promulgation of Ihe Regulalions;

(b} thar agency fallisd In lts sonetiiutionsl duly o comply with lis duly 1o fecliiiste proper public
aammanl balore publishing ihe Regulations;

(o) tha Regulations wera nol promulgated In & manner consiglant with the Promaotion of
Adminlstrailve Justios Acl, 2000 (Acl No. 3 of 2000} and asction 33 of the Constitution of ihe
Rapuiblic of Soulh Africa, 1008, and

(d) the Regulations waere slse not published In at least two official langunges as
required by section 6(3)(n) of the Constitution. (Ses parmgmphs 20-38,43-44, 81, 57 and
88 and also Cross-Border Rond Tranuporl Agency v Central Afrlonn Rond Bervices
(Pty) Lid mnd Another [2016] ZACC 12 (Case CCT 163/14)).

21. It ks apparant from (he above that the publication of the draft Regulations in ihe English
languagae only will ba Inconsistent with seation 4(2)(b) of the Use of Official Languages Act,
rand with sedtion B{3)(a) of tha Conslitullon, Consequenlly, we are of the opinion that for (he
drall Regulstions o withstond constitullonal scrutiny, the drafl Regulations musl be

published in campliance with section 4(2)(b) of the Use of Official Languages Acl. In light of
tha nbove, wa wish 16 bring |l © (he atlention of the Depariment thal our offics upon regues!
will b avallable io nssisl with the translation of leglalation lo any desired official languages.
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CONCLUSION

22 Subject loour remmks above and subjedl o our commaents and suggesied amendmaenis
on (ho copy of the drall Regulations attached harelo, we are ol the aplnlon (hal the drall

Ragulations am nol [pconfliol with tha Acl or ths Conatitulion,
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COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1883 (ACT NO. 130 OF 1803)

REGULATIONS ON LUNG CANCER FOR THE COMPENSATION FUND MADE
UNDER THE COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1003

The Minister of Employmant and Labour, after consultation with the Companaation
Board has, in tarma of Section 97 of the Compensation for Oceupational Injuries and
Dizeasas Act, 1993 (Acl No. 130 of 1983) made the regulations in Schadula A,
Thasa regulations are published for public commants only,

Intarestad and affected partiea are heraby Invitad o submit wrillen representations
on the proposed Regulations, The aforesald representations must be marked for tha
attention of Mr TH Maphologela and senl by registered post or eamallad or hand
dalivarad within 80 days of publication of this notice to the following addresses:

Compensallon Fund OR PO Box 955
167 Thabo Sehume Street Pratoria
Pretoria 0001

0167

Emall addressas; Kimbly Makgoba@@labour gov.za or Harry MaphologelagBlabour gov za
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Copies of the Regulations are herewith attached

— bAe—

VIR TW NXES|, MP |
MINISTER OF EMPLOYMENT AND LABOUR
DATE: A=\ \ o iy

¥
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SCHEDULE A

REGULATIONS ON LUNG CANCER FOR THE COMPENSATION FUND MADE
UNDER THE COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1883

ARRANGEMENT OF REGULATIONS Pages
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1. Definitions
In theea Regulations, a word or axpression to which a meaning has bean
asslgned In the Acl or these Regulations shall have that meaning and, unless
the contex! otherwise Indlcates—
"autopsy"” means a post-mortem examination to discover the cause of death

or tha axtant of disease;
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"blopsy" means an examination of tissua removad from a living body to
discover the presance, cause, or extanl of a disoase;

“gytology"manns tha study of the microscople appearance of calls,
aapenially for the diagnosis of abnormalities and malignancias;

"histology" means the study of microscoplc structure of animal or plant
lissuas;

"lung cancer” maans mallgnancy arsing from within the lung tissue and the
alrways of tha lungs;

“Occupational lung cancer” means malignancy arlsing out of exposures
known to cause cancer within the workplace;

“Regulationa” means the Regulations on Lung Cancer for the Compansation
Fund made under the Companaation for Occupational Injurles and Diseases

Act, 1983,

Diagnosis

(1)  The diagnosia of lung cancer shall be made by a maedical practitioner
based on the blopay or autopay, e, the positive histologlcal results or
tumor detectable at post-mortam thal conflirma the diagnosls of Iung
cancar.

(2)  Alternatively, If the diagnosls la mada based on positive cytology
rasults, such diagnosis should ba supportad by clinical features and
radiologlcal Investigations,

(3) Radiological investigations should Include the reports and fllme.
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F

(4)  The maedical officars employad by tho Compensation Fund shall
determing Il lung cancer is presaent and the diagnosis was made

according to accaplable medical slandards,

3, Impalrmant

Whala Person Impalrment shall be delermined, In accordance with the latast
edition of AMA Gulde once maximal medical improvemaent (MMI) has boan

raachad.

4. Compensation Benefits

Tha compensation banaflts payabla according to the Act are—

(a)  payment for tamporary total or partial disablement shall be made for aa
long as such disablement conlinues, but not for a perlod exceading 24
monthe,

(b)  permanent disablement shall ba assessed, where applicable, as and
whan the diagnosls of lung eancer s confirmed and final medical raport
& recelvad,

(¢) I total impairment scora |8 zere lo threa (Le. parmanant
disablement leas than or agual to 30%), permanaent disablement
shall ba determined and a lump sum shall be pald In terms of

tha Act; aind
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(¢ Il tolal Impalrment seore l8 more than threoe (e permanant
disablamant s highar than 30%), pansion shall be pald In lerms

of the Aot,

5. Medical Costs

(1) Medical costs shall ba provided for & perod of not more than 24
months from the date of diagnosls, or longar, if In the opinion of the
commiasioner, further madical ald will reduce the degree of the
dinablamant,

(2) Madical costs shall covar dlagnosls of lung cancaer and any nacessary
troatmant provided by any healthoare provider.

(3) The commissionar shall decide on the nead for, the nalure and

sulficioncy of medical costs to be supplied,

6. Death Benefits
Daath banefits payable ara—
(@) reasonable burlal expensas payable In terms of the Burlal
Expenses Pollcy; and
(b)  widow's and dependant's pensions payable, whare applicable, |f

the employee dies as a resull of lung cancar,

7. Reporting

The following documaentation must be submitied to the Compensation Fund,
tha amployer, Individually liable or the licenses concerned;
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(@) Employer's Rapor of an Ococupational Dissase (W.CL.1). Lung cancer
may ocour many years aller exposure 1o tha carcinoganic industrial
agent. The amplayee may no longar be In the employmant of the same
amployar whare carcinogenic Industrial agent exposure ocourred, The
current amployer should complate the W.CL.1 and no liability will be
altributed 1o thal amployer,

(b)  Notice of an Ocoupational Disease and Clalm for Compensation
(W.CL.14);

(c)  an affidavit by the employes (W.CL.305) If an employer cannot be
tracad or the amployer falls to timeously submit Employer's Rapor of
an Oocupational Dissase (W.CL.1);

()  Exposure History (W.CL.110). Thera should be a clear history of
Industrial carcinogenic agant or exposura In an oceupation or industry
whera carcinogenic exposure Is known to ocour and length of
axposLre;

(8) medical survelllance records whare avallable;

(h  Occupational hyglene raports whare available,

(@)  First Madical Report detailing the employee's Occupational Disaase
(W.CL.22);

(h) Histology or Cytology Report should eontaln the name of the clalmant
and the diagnosis of lung cancer of any type. The report should also
datall the namea of the pathologlst, contact and reference detalls that
will enable telephonic validation of tha report;
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(1) Radiology Reports to confirm diagnosis. Radiological investigations
raport with films will only be required if oylology results are used to
confirm the diaghosis,

) Progress or Final Madical Raport in respact of Ocoupational Disaase
(W.CL.28), and

(k)  Incase of death, a death carlificate and a BI-1663 (nolification of
death) should be submittad. Alternatively, a death certilicate
accompanied by a detalled medical report, on a practice letterhead, on
ihe cause of death should be submitted. Post-mortein results where

applicable.
8. Claima Procassing

(1) The commissionar shall consider and adjudicate upon the liability of all
claims.

(2) The medical officers employed by the Compenaation Fund are
reaponsible for the medical assesament of a claim and for the

confirmalion of the acceptance or rejection of a claim.

MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR

DATE: e\ pene
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For Attentlon: Mr H Maphologuola
Py a-mimll

Dmar Direclor-Ganaral Lamall

REGULATIONS ON LUNG CANCER FOR THE COMPENBATION FUND MADE
BY THE MINIBTER UNDER THE COMPENSATION FOR OCCUP ATIONAL
INJURIES AND DIBEABER ACT, 1803 (ACT NO. 130 OF 1983)

INTRODUCTION

1, We have been requesied by the Deparimant of Employment and Labour ("the
Departmant’) to scrutiniss, and provide i with & lsgal opinion on the Regulations on
Liifig Cancer for the Compansation Fund mads by tha Minister undar the
Compansation for Occupationsl Injurles snd Disenses Aol, 1893 ("the Regulntions”)
in tarma of seciion 87 of the Companaation for Ocoupational Injuries and Dissasas
Act, 1083 (Act No. 130 of 1803) ("tha Adt"),

LEGISLATION

2. Bacllon 86 of the Act deals with eampanaation for cocupational disosses and
ntaton an follows:
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"Companastion for oooupationsl diseasss

shall be entitled to the compenaation providad for and prescribad In tie Act If

It Is proved (o the satlsfaction of the Director-General—

()  that the employee has conlracled a disease muertioned in the firsi
oolumn of il that such dissase has arisen oui of and in
ihe course of his or her employment; or

{b)  that the smployes has coniracied a disease other thai a diseass

in and that such disease has srisen oul of
and In this oouraa of his or har smploymont.”,

in inrma of asation 87 of the Adl, the Minlster is ampowared o make

regulntions in respect of the matiem labulaled In subsscllon (1) (&) to (K). In this
ragaid, the seclion provides as follows:

“Ragulations

87. (1)  The Minister may mnke regulsiions, after consullation
with the Board, regarding—

(a) the of maating and the procedure to be followad at any mesiing
of the Director-General and asseasors or &f any proceedings in lerms
of this Act with which the assessors are concaimad, or al any
imvaatigation in terma of this Acl;

{b)  subject fo the fess payabie to medical practitioners or
chiropraatora In respect of services rendered In terma of this Act:

) the procedure lo ba followed in paying asssssmaents and fines fo tha
Direclor-General;

fi mmmmmdmwﬁhmwmwhmhm

i paymeni of assssamants in ferma of this Aot shall be made;

(@)  the delermination of tha amouni and the condltions and manner of
Hﬂﬂﬂﬂﬁﬂ;mﬂlhlm':'wwﬂiw

()  the disposal of moneys tarma pergon
pariad by tha parson entiiled thereto;

@) mmm shall or may ba proscribad by regiulation In terma of

fh) wmm.mwmmmmmm

in to {g), which he deam necessary or expadient
h%ﬁmh :ﬂﬂ'mm-?:rfmm
Diffarent regilations may ba made under
%hmﬂMMﬂmwl@mﬂ
and arvas, and the Minister may, alter consultation with the Board),
In reapect thareof differentiate in such manner aa ha or she may deam

axpadiant.

(3)  Any person who contravenss or falla to comply with any
regulation made undar ) shall ba guilly of an offence and Hable
mmﬂmm-mmh-mndmm
m:.’ml‘ﬂl-'
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DIRCUSBION
Winlsiar's powers o make Regulations

4. The Minisier's powar o make ragulations is & public power thet must bs
exeoralsed subject o the Conslliution and the lew. In exerciiing such & publio powsr,
i Minlistar |8 thiis meauilred 1o somply with the prinelpls of legality. This means ihal
tha Minlstar aan only axerolss the powars to make the regulations within the
parmmsiars of the Act and the Constliulian.

41 In Fedaure Life Assurance Lid and Others va Grealer Johenneaburg
Tranaitions Metropolitan Counall and Othara', the Constitulional Court stated iha

following In puragraph 88 of the judgmant ragarding the principle of legality:

"f] It s & fundamanial principle of the rule of law, recognized widaly, thai
mnmdwmhmﬂ;WﬁHm. The rule
af ling = fo the axtent af least that whmwm
- la ganerally undarstood to be a fundamantal principle of

eonatiiviionsl law.", (foolnobe omitted)

42  The Constiulional Gourl In Fedatire refervad to above, Turther states the
fallowing In paragraph B8 of that judgment:

IfaTlel '.ﬂ"

BRI Qonire: [C [ QOIIOROEON Of QU COE [
sqisialure and Executive in every aphere are consirainec
i :rl. 3 i A FiL [ 1 I."".- .f."'.l“l.'] |J'|'.'.lI '

— hon, the

L4A

43  The Aot authorises the enactmant of dalegated laglelation, namealy, the
ragulalions. Tha powsr 1o make the regulations Is vestad In iha Minleter in tarms of
socilon 87 of the Acl. Section 87 (1) of the Acl sels out various matiam tha Minlstar
Is authorisad to meke regulalions on. In terma of seation B7 (1) of the Adt, the
Minlster may make regulations, sftar consullation with the Board regarding various
matiars |lsted In that section.

44 Itin apparent from the regulstions under consideration thal the Minlster has,
aftar consultstion with the Board and In terma of sections 86 (1) and 07 (1) () of the

108 (1) BOLR mtmw
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Act, mada ke régulnlions in the Bchedule,

4.6 W, In making regulaiions, ihe Minlster exceads the pewars confarrad by ihe

empowaring provision of the Aal (Saation 87), the Minlstler will aat beyend his powars
{utva vires) and In braach of the dootrine of lagellly. Any such aol will ba nvalld.

A8  For ihe purposos of this opinion, It merts o mention thai the long tile of the
Agl flluminstas Iha objacls and purposs of the Aot which Is 1o provide for
sompansation for disablement caused by oooupational Injuries or diseases sustalnad
ot contraciad by amployess I the course of thelr amployment, or for death resulling
from sush injuries or dissases.

4,7  This purpose is reltersted in seclion 87 (1) (h), where || is provided that ‘Tha
Minlstar may make regulations, sfler consuliation with the Board, regarding any ofher
mattar, whethar ar nol oonneoted with any matter mentioned In paragraphe (a) to (g),

abiogls. lﬂﬁﬂmﬂ.ﬂﬂlﬂﬂh {our imﬂh'llll

4.8  Wih ragard o asotlon 87 (1) (h), this secilon s aleo phrased in such broad
terma that it appesrs 1o be all encompassing. It is an omnlbus provision. Whiie
saciion 07 (1) (g) undoubladly covers the Minister's power to make the regulations,
wa ur, however of the view thal section 87 (1) () Is the most apl provislon in a6 far
as the acts stipulstsd In reguintion 2 are deemead to be ccoupational dissases

wontraated by employsaes,

4.0  Law reports are replate with cases dealing with the power of the Minister o
make regulations. n Resd Accident Fund v Makwstians 2006 (4) 8A 81 (SCA),
(herelnaftor referred io as "the Makwstiane case®) the Courl discussed the power of
tha Minister of Transport to male regulstions to *achieve or promote tha objects” of
the Rond Accident Fund Act, 1008 (Act No. 68 of 1086) and remarked as follows at
pp. 68-68;
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dispule = clalm (see Mbatha al 718H). Stricler equirements would hus be
justiiad in unidentiliod vehicls cases, |l follows thel regulations designed o
allminate frave and fnclitate prool of legitimate clalms, falling as it doss within
ihe Minister's power to regulsis, would be parmissible. No other reason has
bean suggeatad for such a requiremant and | can think of nona.

Thl lag and, may nol, however, be achleved by means thal sweep oo
bromdly. ...

Tha Conatitution places significant resiraints upon the sxercise of public
power, Il s  requiramant of the rule of law that the axerclse of publie powsr
should not be arbitrary. It follows ihat the exerclsa by tha Minister of the
regulatory powar rrad upen him had fo be rationally relatad to the
purposs for whish tha powar was grarted - retionality balng the minimum
threahold requiremant. (Ses Pharmaceutical Manulaciurers paras [B5] and
[66].) Conduct thal falls to pass that thrashold equirement would fall balow
ihe slsndsrde ssl by our Conatiiution and would themfore be unlwful.”. (Our
undatiining)

410  In Bazuldenhout v Rosd Ascoident Fund® 2003 (8) 8A 81 (SCA) the
following is atated at [10]):

* _...Jt must in any eveni be Impliad that s 26(1) eannot empowar the making
of ragulations which widen ihe purpose snd of tha preseni Act or which
ars In confliet therewith. Bennien, Statutory wd (1807)
states: “The irue axtant of the power govamas tha lagal meaning of the
dolegsind laglalation. Tha delegate ls not inte vidar thy
The delegate’s function is to ssrve a
X st all times remalining true to IL* The Privy Councll said at 202

adopling a statemant In the judgemaent of the High Courl of Australia in
‘Mvhﬂﬂﬂﬁﬂ]ﬂ&ﬂﬂ!ﬂiﬂ) it 1he power dealedgated b
H JLH EXL B3P RAEE TE) i SUMLEELE ¥ ind i
] ubsldiary means of camy| ol what |
TiRE '-Tli'l"‘.l. LCTLLARES (R IMc ..'.!'.'J. ...1 ..:.l.'.. e fis]
1 1} B oific provisions, | r igh '.'|.|_-_...' ot suppor attempls to wid
lte ends’.". (Our underlining

4,41 Asmentioned In par 2 abova, Seotlon 85 stipulates thet an employes shall
gublact fo the provisions af Chapter Vil of the Act be entilled 1o tha companaation
providad for and presaribad in thie Aot If Il s proved to the sallsfaction of the Director-
Genaral (a) that the employes has conimoted an ocoupstional disense meniioned In
tha first column of Scheduls 3, and thal such disease has arlsen ot of and In the
course of his of her smployment; or (b) that the employes has contracted a dinesse
ather than a disease conlemplated in paragraph (&) and that such disesse has ardsen

wﬂ?ﬂﬂmFmd(W}M]mnm:mummgmum
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ot o and In the course of his or hsr employmasil,

4.12 Sohadyle 3 of tha Aol contmine o lisl of disasses relating to disesse of the
jung ag. Bronchopulmanary dissase as well e other diseasss of the lung. In
addilion Schadule 3 of the Aol also conlains a list of agents thal can cauee
oeeupational cancer. Ocoupational cancer (which ean Include lung cancer) can result
from sevaral of the agents mentionad In sub-ltem 3.1 of Sohadule 3 of the Adt,

4,13  Wa have analysed the onse lew menilonad above, the subject matior of the
ragulations, and the ratienallly prinalple which must be consldered (o enable tha

Minister 1o mchiave the objects and purposes of the sot,

4,14 Wa are of tha view that eection 07 of the Act and the regulations ralating lo
oooupatlonal dissases for which compensation may be dalmed, may be regarded as
a uubsldiary means of implamanting the provislons of the Acl. In our view, the
ragulations may also be argusd to fall within the amblt of regulations Incldental o

aarrying oul tha Act's spaalfio provislons conternplated In section 86, Tha powers do
not extend the scopa or genaral applieation of the Act nor add ta the purposa of
provisions of the Adt.

416 Wa ara furthar of the view that sections 97(1)(h) read with 86 (1) of the Aat
ate the eppropriste provislons in 8o far as the Minlster's powers lo make the
regulations are concarmad,

5. Wa now lum to deal with (he regulations aa sel oul In the Schedule. We have
suggested traoked changes with regards to the drafling style and form of tha
Regulations. This is dona in order to align the Regulations with comman drafting
principles.

Ad Regulation 1: Definitions

8, Regulation 1 provides for tha dafinition of some of the words used in the
Regulstions. We added a few definitions in regulation 1 for the Department's
conaldaration.
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Ad Reguiation 2: Diagnobis

T Ragulation 2 provides for thae dingnosis of ling cancer by & medical
praciitionar and the various ways In which such a diagnosls can bo mads, Minor

amandments ware mada fo this mgulation.
Ad Regulation 3: Impualrment

8, Regulation 3 provides thul a Whole Farsan impaliment shiall be determined in
acoordancs wilh tha latest AMA Gulde sdilion once maximal medical Improvement
taa bean reachad, Minor amendmanis ware made fo this reguiation,

Ad Regulation 4: Compenaation benefita

0 Regiilution 4 provides for the compansatian banafils payable secording to the
Aot afior ssssssmant of tha tolal impalrmant score. Minor smendments wers made

1o this regulation.
Ad Regulation §: Medioal vosts

10.  Regulalion B provides for the madical costs thal will ba provided afler a
dingnosis of lung eancer and the parlod of such asslstence. This regulation ssems to
ba in arder.

Ad Regulation 8: Death bavefiis

11.  Ragulalion 8 provides for death banefils puyable In terms of a Burial
Expanses Polloy and where the employes dies as & reaull of lung cancer, widow's
and dependent's panslons will be payable. Minor amandments ware mades {o this
reglilation.

Ad Regulntion 7: Reporting

12,  Regulation 7 provides for the dooumeniation that must be aubmitted to the
Compenuation Fund, the smployer, individunl lible, or the llcansse concarnad—
(a)  Employer's repor of an Oceupations! Disease (W.CL. 1),
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(b)  Nolios of an Ocoupational Disease and Clalm Tor Companaation (W_CL, 14),

{¢)  anaffidevit by the smployas If an amployer cannol be traced or falls fo aubmit
limaausly (W.CL.308);

()  Exposire hislory (W.CL110);

(@)  madical survaillancs records where applicable;

{ff  Ocoupational hygisne raporis whore avallable;

(@)  Firsl Madioal Reporl (W.CL. 22};

(h)  Histology or Cylology report,

(h  Radiology reports;

{)  Prograss or Final medioal report (W.CL.28); and

(k)  death corificale (BI-1863).

Minar amendmanis ware made to this regulation,

Ad Regulation 8: Clalms processing

13.  Regulailon 8 provides for the consideration und adjudiontion of all olalms by
the Commissioner and thal the madical officers employed by the Compensation Fund
ara respongible for madioal sssessments of clalims and confirmation of acceptance o
rejaction of claims. Minor amendmants wara mads o this regulation,

14, Tha Department’s atiantion |s drawn to the fact that, In terme of section 8 (3)
of the Constitulion of the Rapublic of Soulh Africa, 1808, the Ragulations musi be
published in at lsast wo official languages and non-compliance with (his requirement
may reaull in the Regulallons being Invafid,

Ad Regulstion 0: 8hort Title and Commencemant

16,  Regulation B provides for the dale of commaencement of the Regulations.
CONCLUBION

18,  Inlight of the discussion above, we are of tha view that the Minister has the
requisite authority (o make tha regulations under conldaration. Subjest o our

suggested amendments made directly In the text of the regulations, we are of the
view thal the ragulations are In order and conform to the form and styls of lagialative

drafting,
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17. W atlach hersto, & copy of the Regulations with reck. changes Incorporating
our suggesiad amandmants for your sonsldermtion,

Yourm sinoaraly
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COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1903 (ACT NO. 130 OF 1993)

REGULATIONS ON OCCUPATIONALLY ACQUIRED HIVIAIDS FORTHE
COMPENSATION FUND MADE UNDER THE COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1883

Tha Minister of Emplayment and Labour, afler consultation with the Companaation
Board hag, In terms of Saction 87 of tha Compensation for Occupational Injuries
and Disaasas Act, 1983 (Act No. 130 of 1993) made the Ragulations In Schaediile
A, Thasa regulations are publishad for public commants only,

Interested and affected parlles ame heraby Inviled (o submit willlen representations
on the proposed Regulations, The aforesaid representations must ba markad for the
attantlon of Mr TH Mapholegaia and sant by registered post or emalled or hand
dallverad within 60 days of publication of ihis notice to the following addresnes:

Compensation Fund OR PO Box 955
1687 Thabo Sehume Streat Pratoria
Pretoria 0001

0167

Emall addrosses; Kimbly, Makaobs@labour gov.za or Harry Magholegela@labour.gov.za
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Coples of the Begulations are harawlth attad il

= ﬂl“{_‘al‘_‘{-‘l' =
MR TW NXESI, MP

MINISTER OF EMPLOYMENT AND LABOUR
DATE: B \oun, | oedmy s
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SCHEDULE A

REGULATIONS ON OCCUPATIONALLY ACQUIRED HIV/AIDS FOR THE
COMPENSATION FUND MADE UNDER COMPENSATION FOR OCCUPATIONAL
INJURIES AND DISEASES ACT, 1892

ARRANGEMENT OF REGULATIONS Pagos

1. I O i e kb o h b e s hab bakal b B A saggda esd v #
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1. Definitions

In thesa Regulations, a word or expression (o which a meaning haa baan
asaignad In the Adl or these Regulations shall have that meaning, unless the
context olharwisna indicales

"AIDS" moans Acquired Immune Daficlency Syndrome - & syndrome thal results
from Infection with Human Immunodeficlancy Virus,

"antibodies” means substances produced by cells of human body's Immune
systam In response (o forelgn substancas thal hive anlared the body,
"Commissloner” meana the Compensalion Commissioner appointed under
naclion 2 {1)(a) of tha Act;

*confidentinlity” means right of a parson, or employes 1o hava thelr madical
Information, Including HIV atatus, kapt private within the multi-disciplinary team;
“counselling” means confidentinl dialogue belwesn a cllent and a trained
counsellor aimad at enabling the elient to cope with siress and lake parsonal
decislons relaled to an liness, e.g. HIV / AIDS;

"HIV® moans Human Immunodeficlency Virus - the name of the virus that
wenkens the Immuna systam and leads to AIDS;

"HIV infected source™ means an HIV positiva parson or an object contaminated
by HIV positive blood or body fluids that can exposa another parson to HIV
Infoction;

“immune system"” moans a complex sysiem of calls and call substances that
protects the body from Infection and disease;

“Informed consent lo HIV testing” means tha situation whereby the exposed
employaa has baan provided with Information, understands |t, and based on thal
ha or she agrees to undertake an HIV test;
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"maximum modical improvement” means whan the treating modical
practitionar conalders that no furthar iImprovemant Is anticipated on avallable
madical treaiment;

"oceupational exposure™ means exposure to blood and other body fluids, which
may be Infectad with HIV during the coursa of carrying oul working dutios;
"opportunistic infections™ maans Infections thal ocour bacause a parson's
imrmuna system (s weak that it eannot fight infections,

“accupationally acquired HIV infection™ maans an Infaclion contracted as a
roatll of axposure (o an HIV Infacted source in a workplace, restulling in
prograssive waakaning of the immune aystem of an Individual leading to AIDS.
Tha HIV Infaction must have arlsan out of and In the course of amploymant;
"Post Exposure Prophylaxis (PEP)" means tha antiretroviral medicine that can
reduce the HIV saroconversion riak, which should be taken immaediataly aftar the
axposure, (no later than 72hours);

"Ragulations” means the Regulations on Occupatlonally Acquired HIVIAIDS
made undaer tha Compensation for Occupational Injurles and Diseases Acl, 1093,

2. Diagnosis
(1)  The diaghosis of occupationally acquirad HIV shall be made by tha

medical practitioner,

(2)  The diagnosis of occupationally acquired HIV Infaction must ba
vonfirmad by any test that |s acceptable according to the Dapariment of
Health HIV Guldalines and the South Afrlcan HIV Cliniclans Socialy,

(3)  For tha purpose of diagnosing possibla HIV Infaction at any glven tima,
the following criterla must be mat:
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(n) anoccupallonal exposure 1o a potential HIV infected source,

{b)  dooumentad (proof of a reported) work = related Incident or
acaident invalving a potantial HIV Infected sourcs;

(g) laboratary blood test results (baseline HIV, hepatitis B and RPR
test resulla) of the axposed amployes dona within 72hours of
the Incldant or accident, confirming the absence of HIV
antlbodies and (ha absence of HIV antigan/virus (PCR) including
viral load;

(d)  conflrmation that the source was HIV Infectad; and

(8) confirmatory lnboratory blood tast results of the exposad
amployoe conflrming HIV Infection (seroconvarsion) at six and or
wilve waeks or alx months after the date of the work-related
incldant or accident,

3. Impalrment
(1) Assessment of Impalrmant shall be determined after maximum

madical improvemant (MMI) has been reached |.e. whan the trealing
madical practitioner consldars thal no furthar improvamant is
anficipatad on avallable medical treatmanl,

(2)  Permanent functional impairmant due to residual and parmanant
saqualae of an HIV / AIDS related condition(s) shall be assessed
nocording to the system and organ(s) affected.

(3) For functional scale which |8 conaaquently a component of the ratingas
for HIV disease,

(4) The class ratinga for soma of the processes considered reflect factors
that have an Impact on the abliity of the Individual with that dissase o
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IMPAIRMENT
CLASE

BEVERITY
GRADE {%)

(a)

“CLAAE
fi

parfarm Activitias of Dally Livings (ADLs). No saparaie functional scale

i ua@ed for ihasa
(5)
(@)

uslng four lablas balow:

The tunofional clasa dervad in the balow inbles.

Methadology for Detarmining the Grade In an Impalrmant Class

cLassl
{ [}
'}

Clams 4 Dofaull

i

v e

GLAnRH 2
I HEAE ]
]i.'l'!i’ [H
¥
Cilass 3 Dafauli

o1 E

([

CLABS 3

V3

This latesl AMA guldss appraach exposure to HIV and overi disease

CLAGS 4

ir | 'I-ﬂl" ELN

AR 'fi_l | |"+'F
<

&0 H
AL

Clans 3 Dalaull

[0

J.

1]

5D

L‘.lﬁ_
-

Gluss 4 Dafaull

in order to conalstontly determine the appropriate impalment gradae for a

given class, the following procedure | recommendad:

)

for that particular impalmaent grid;

(i)
il

dufault to the middle (*C") grade position Tor that 1C;

datarmine the Impalrment cless (IC) firet, according to the “key Iaclor*

for tha firsl remaining (non-key) factor, determina the most appropriata

IC position and record tha numbaer diferance (o the key factor 1C;

{Iv)
(v

ropont step 3 for sach remalning (non-key) factor; and

siimmals the 1€ column differences and add or sublract tha final

numbar from the daefaull identified In step 1 lo determine the final

impalrment gradae.
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Tablaf. 1: E.—ﬂlﬂ!!h!—-E!"Dﬂ'ﬂl:uﬂ- Elﬂtﬂl m_!-IE E Ei ]MIHJHEI]._EI_-EI-HE- 'ilﬂ- ﬂ :I! ['EI
100 | Narmal | no complaints; no avidence of disense

0 | Abie to carry on normal activity; minor signe or symptoms of diseass,
B0 | Normal sctivity with effort; some signs or symptoms of disense
70 | Cares for salf; unable to carry on normal aclivity or to do sotive wark

“Requiras onansional ansistant; bul is able {o care for most of his parsonal neards.

60
80 | Requires considernble assisiance and frequent medical care
40 | Disablad; requires , spaciul care and assistanoe
0 | Bevaral dh.hilﬁ, hospital mmll.lll_:m In Indicated, althe Fdllﬂ'l I'Iﬂl ImmlnInl
0| Vary nick; hospital admission necessary; sctive supporiive treatmant necossary
0

“Morlbund; fatal provesses progressing rapldly =
| Doad

Table 9.2; Eastern Cooperative Oncology group Performance Status Scale
(ECOG-PES)

Ciass 0{none) " | Fully active; able to carry on ail
predisease performance without
restriction (Karmnofsky 90% to 100%)

Class 1{mild) Restricted In physically strenuous

activity but ambulatory and able to
carry out work of a light or sedentary
nature a.g. Light housework, office

. ‘work (Karnofaky 70% to 80%)

 Class 2 { moderate) Ambulatory and capable of all self-
care but unable to carry out any work
activities; up and about more than
50% of waking hours (Karnofsky 50%

| to 60%) kS
| Clasa 3 ( severe) Capable of only limited self-care,
confinad to bed or chalr more than
50% of waking hours (Karnofaky 30%
to 40%)
[ Class 4 { oxtreme) Completely disabled; cannot carry

out any self-care; totally confined to
_ bad or chalr (Karnofsky 10% to 20%)
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"KPSS |s widaly used (o duactibe the funclional rmmification of both onoology

dissase and AlDS

()
(8)

()

(10)

In @ach class there are & differant possible impairmant grades.

The madian grade | the dafaull rating for Initial impalrment
delarmination and may be adjusted on althar side of the madian but
only Inn tha same impairment class, basad on the non-key factors
according to history and physalcal exam.

The ganeral steps for determining Impairment class, and grade within
clans ara oullined according to the axample illustrated In table B.8.
The diffsrencas In clinical implications regarding movemont from one
class to another are large. The difference In the cholces for ratings in
claas 3 & 4 as opposed 1o lower clanses raflacts the difference
butwaen having signs and symptoma that are genarally controlled by

treatment varsus thosa thal are uncontrollad by lreatment.
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Table 9.8: Critarla for Rating Permanent impairment due to HIV Dissase

Clais Claas 0 Claas 1 Clasu 2
Whola parson | 0 | 3% - 16% 18% - 30%
Impairmant
Raling (%)
Sovarily 13891218 |[iBZ 24 27 30
Girade (%) (ABCDE) |{ABCDE)
History Requires no | Requires Requires
traatimani ARVa ARVa
Tharapy (o Thurapy and
aontrol Constant
nignn mudienl
nnd tharapy lo
aymploms pravant
Of dianass. | opporunistlo
Infecilans —
history
of priar
infaatlonn,
Objuctive €04 count of | CD4 count | ©D4 count of
Findings =000 or MV | of B00 to < =200 bul =
by Boo or HIV Bo0
polymainss | by PCR =
chaln 80 000
ranation
(PCR) < 60
Functional Clmu0 Glonn 1 Cilana 2
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(11) Initial sgore based on CD4 count Is adjusted to 76% I patlent meels a history
criteron for class and to 80% Il alao maeets functional ariterla. Objective

findings are kay factors, and a key factor driving the Impalrmaent class

assignmant, The other factors determine sl whal grade (%) the miings in a

particular class,
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1)

(12) Impairment % may refleol soverity of symploms, physical and isboratory
findings and astimated functional imitation reaulting lrom Hamstologlo

abnarmality

(13) Tha ralings of all classes, aspacially class 4, hava bean decroased as once
ana moves o highar levals of Impalrmant, thara s Inevitably invalvament of

athar organ systems or other hamalologic process,

NB; Thase should ba identified, mled and combined with the haemalology oncalogy

Impalrment ratings,

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 17 JULIE 2020 No. 43529 195

11

Table 8.3: Burden of Treatment Compliance

Intervantion % Impalrmant
‘Chronic anticongulant therapy [ 6%

Chronic oral corficosteralds ( T |Upte 3% = == — =
discrelionary)

Chronic other Immunosuppressant | Up to 3% =

therapy

{ dincrationary)

iron cholation or other ayslemic therapy | Up to 3%

“Ghronic arl chemotherapy |

disarationary)

‘Intravenous chemothorapy: per cyole | 1%

glvan ovar the prior 8 months®

"Radiotherapy : per week given over the | 1% :
prior & months
Transfusion par unit per month 1%
Phiebotomy : per freatment per month | 1%
 Aphorises: per treatmant par month %

L emme—— . emmmm—— e e —

%'E*Ena marrow transplant 10%
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4, Compensation Benefits

Compensalion benefiis will be payable according o the Act. Eligibility for banafits will

lapse If there Is no seroconversion aller 8 months from the date of the incidant,

()

(b)

Tempaorary total disablament

Paymanl for reasonable lemporary lotal or partinl disablement shall be made

for as long as such a disablement continuas but not for a parod exceading 24

months,

Permanent disablement

Parmanent disablement will be assessad;

()

(i

(il

{iv)

onca the treating doolor has fumished a comprehansive final medical
raport (W Cl B) to tha Commissionar,
a conflimad diagnosis of cocupationally acquired HIV Infection shall be
datarminad according to the latest adition of AMA Guide on parmanent
disablamaent.
parmanant disablamant due to iImpalrment as a fesull of a parmansnt
sequalaa of an HIVIAIDS related condition(s) shall be assessad
according to other ralevant regulations or schedules to the Act,
a confirmad diagnosis with advanced AIDS and or treatmant fallure
whare all avallable HAART regimans have been exhausted shall be
datarmined according o the latast AMA Gulde for permanent

disablamant,

Madical Costs
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(1) The medical costs shall cover the managemaent of exposure, (he diagnosis of
HIV infaction and any necessary treatmenl, including antiretroviral drugs (post
axposure prophylaxis and chronie madication), provided by any haalih care
provider, Modical costs for Post exposuro prophylaxis will be covarad until
confirmation thal the source |s negativa or after the 6 menths' window perlod
rapaal lest and the employes |s nagative.

(2) Whan a person has seroconverted, maedical costs shall be provided for a
parod of not mor than 24 months from tha date of diagnosls or longar, If In
tha oplnlon of the Commissionar, furthar medical cost will reduce tha extent of
the disablamant,

(@) Modical costs shall cover tha costs of diagnosis of HIVIAIDS and any
necassary treatment provided by any health care provider.

(4) Tha Commisslonar shall decide on the nead for, the nature and aufficlency of
madical costs to be supplied.

(5) The managamant of HIV/AIDS related apportunistic Infactions will ba covarad
undar tha Act for accoptad clalms.

(6) The Commisslonar shall decide on tha nature of and tha sufficlency of the
madical costa to ba supplied.

(7) The employer should ansure thal the employse has access to Post Exposure
Prophylaxie (PEP) and on treatmant within 72hours after exposura,

6. Death Benefits
Death banefits payable are-
(@)  the reasonable burlal expensas payable In terms of the Burial

Expenses Palicy; and
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the widow's and depandant's pensions payable, where appllcable, if

thie amployee dies as o resull of occupationally acquired HIVIAIDS,

7. Reporting

(1) Tha fallowing documants must be submilied to the Office of the

Compansation Fund immadiataly after the incident or accldant:

(a)

(b)

(&)
(d)
()
(n

(@)

(h

initial raport of occupational exposure to blood or other body

fluid-borna pathogens (W CL 306). Annaxure A, and a copy of

curlified idantity documant;

further doguments as may ba required to be submitted to tha

Office of tha Compensation Commissioner or the amployar

Individually llable of llcenses aftar seroconvarsion are listed

balow, and confidantiality should be respacted al all imas;

Employer's Report of an Accident (W CL 2);

Notice of Accident and Clalm for Compensation (W CL 3);

First Madical Raport (W CL 4);

Laboratory blood lest resulta (baselina HIV test results) of the
axposad amploysa done within 72 hours of the Incldant/ accident,
confirming the absence of HIV antibodles and the absence of HIV
antigen/virus (PCRY),
canfirmation that the source was HIV Infecled, Laboratory blood
tast of HIV test results of the source;
confirmalory laboratory bload lasl results of the exposad

amployee confirming HIV Infection (seroconversion) at slx and or
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twalve weaks or slx montha, after the date of the work-related
incldant or accidant;

(i) Prograss Maedical Report (o be submitted monthly to the
Compansalion Commissionar (W CL 5F);

(I all othar raports thal may be relovant lo the diagnosls and
traatmsnt of the condition;

(3] Final Medical report (W CL 6F); and

{1} In caso of death, a daath carlificate and a BIM663 (notification of
death) must ba submittad, alternatively, a death certificate
accompaniod by & detalled madical report on a praclice
lotterhead on the cause of death musl bé aubmitted.;

(2)  The following principles must be adhared to when reporing:

()  the employer or employer-provided health sarvices may subject
tha sxposed employes o HIV testing without Labour Courl
authorlzation If the testing Is voluntary and confidantial;

(b)  whera thie souree of posaible Infaction is known, laating s
compulsory;

() Informed consent must ba obtalned from the source If HIV testing
I contamplated,; and

(d)  during HIV testing for compansation purposes, it must ba notad
thal “parmissible’ leating as defined in accordance with the
Department of Haalth's policy on tesiing for HIV togethar with the
HPCSA guidelines on good athical practice must be adhored to,
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8. Claims Processing

(1)  The Commissioner will consider and adjudicate upon the liabliity of all claims.

(2)  The medical officers amployed by the Compansation Fund are responsible for

the madical assassmant of a claim and for the confirmation of the acceptance

or rajection of the claim.

MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR

DATE: o '\ \nesa o,
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vemliila:

Mr T Lamail

Dirmotor-Ganaral

Dapaiiment of Employmant and Labour
Privain Bag X117

PRETORIA
0001

For Attsntion: Mr H Maphologels
Por e-mall: Harry, Mapholousiaiabour.aov.ze

Daar Mr T Lamst|

LATIONS ON OCCUPATIONALLY ACQUIRED HIV/IAIDS FOR THE
g&%‘rﬂﬂ FUND MADE BY THE MINISTER UNDER THE
COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT, 1083
(ACT NO. 130 OF 1883)

INTRODUCTION

1. Wa hava baan requesied by the Deparimant of Employment and Labour ("the
Daparimant’) to scrutinies, and provide i with & lagal opinion an the
Regulations on HIV/AIDS for ihe Compansation Fund mads by the Minlster
undar tha Companaation for Occupstional Injurles and Dissases Acl, 1803
("the Regulations®) In terma of seclion 87 of the Gompanaation for
Doeupational Injurles and Disseses Act, 1893 (Act No, 130 of 1083) ("the
Act™).

2. Wa have sorutinised the Regulations snd have, where we found srrors, made
suggested amandmants directly In the text of the Regulations for the
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Dapardment's conslderation, Fer the purposs of this legal opinion, we provide
harmunder an ovarview of ihe provislons of the Regulatians.

LEGISLATION

3, Baatlan 85 (1) of ths Act deals wilh compansation for oceupational dissasns
and oliston w0 follows;

*ug. ﬂuwﬂm for occupational m.mmd Subjpct to the
proviglons Chapter, an ﬁrr’fﬂ A fo the companaation
provided for and presoribid In | Avn.f.frﬂinmﬂd!n tha aatisfaction of the

(@) thai tho smpioyea has contractad a disanse meniloned in the i
cofumn of and thai such disease has arsen oul of and n

the course or har employimeni; o

fb)  thal the ampiayes has contracied a disease other than a disease

contemplated In paragraph () and that such disense has arigon oul of
and In the cowse of hin or her employmant,”

4, Iy twrrma of asction B7 of the Act, the Minister is ampowared 16 make
regulations in respect of the matiom tebulated In subsection (1) (&) to (h).

‘97, Regulations.—{1) The Minlster may make regilations, after
conauliation with the Board, regarding—

{a) tha of meating and the procadure fo ba followed af any meet,
wrﬁnnhmwwnmmfwﬂfmﬁﬁ
of this Aol with which the assessars ane concemed, or al any

Investigution In terma of this Acl;

subjoct fo Hllﬂiﬂpl}lﬁhhm:#nﬂmm
I’#J chiropraciors In mapact of servicea renderod in terma of this Act; ¥

fa) the prouedure to ba followad In paying assostmants and fines fo the
Diraclor-Genaral;

the parsons to whom, the piacss where and the manner jn which
i payment of assessments in terma of this Aot shall be macde;

{a) the datermination of the amount and the condilons and manner of
payment of banefils lo assessors of dlasses of assessors;

(f) the of moneys payable in terms of ihis Act fo sny person
wm%wmmummmm

pariod by the parson entitled thareto;

fw mmF#MMwmumuymmmu
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{hi  any other malter, whasther or nol connacied with any natter mentioned

in mmmﬂllluﬂuyMrmwwum
fe M% to further the objects and purposes of this Adl,

(2} Differant regulationn miy be made under sy in fespect
of differenl classes of employers and amployess and of different arvas, and
the Minister may, aftor conaultetion with the Board, in mespec thereol
differantiate n such manner as he of ahe may teem expadient,

(3) Any parson who oonlravenas or falls lo with any mgilation
mace undor MMWNMIMHWM
conviotion io o fine, or for a pariod not axeeading six montha,”

DISCUREION

Minlster's powsrs to make Regulations

61 The Ministers power to make the regulations is & public powsr thit must be
axaraisad aubjact to ths Conatitution and the law, The exerclss of all public powar i
subject to the provisions of the Conetliution which |s the supreme luw of the
Republic'. Tha Constitulion regulates the exerclses of public powsr in different ways,
which Include the application of the Bill of Rights and other specific provisions of ihe
Conslilulion, which regulsie and control the sxerclee of parlicular powers. Anolher

woures of constraint on the exerclas of publio powar Is 1he ruls of law which |s one of
the foundational valuen of our conslitutional democracy’. The role of the rule of lsw

as & form of constiutional control on the axercise of public power was skalchad ol
In the Affordable Medicines Trust and Others v Minister of Health and Others
2006 (3) BA 247 (CC), whare the Gonstifulional Court stated tha fallowing in this

regard,

*[41) Our constilutional democracy I foundad on, smong ather vaiues, the
{s)upramacy of the Conatitution and the rule of law'. The very next provision
of the Conatiiulion declanes that the ‘Conalitution (s the suprems law of the
Rapublic; isw or conduct inconalstent with |t is invalid'. And to give effect 1o
thes supremucy of tha Constitution, courts 'must declare that any law or
condual that [s inconsistent with the Conatitution i Invalid to the exient of i

! oot inii the Comstitution of the Republio { Bouth Afrdcs, 1996 reads as follows
Jmhlhﬁmﬁamhmm:-m.wwmmﬂmlwh.wﬂm

o Supremacy of the Constiution and the ruls of law.”
* pinsaitin v Proaident of the Rapublio of Bouth Afkies wni Another 2000 (1) BA 366 (CC) sl paragraph [172),
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6.2

incansistaney’  This commilmant te the supremacy of the Constitution and
ihe rule of law maeans (hil ths sxarcise of all public powsr is now subjeot
1o the constitutional contral,

[481] The exerclse of public power must therefors comply with the Constitution,
which Is the supreme [aw, and the docirine of legalily, which is part of that
jaw, The docirine of legaiity, which s an incldent of tha rule of law, is one of
ihe constifutional contrals through which the exsrcies of public powar s
roguinted by the Constitutlon, It entails that both the Lagislature and fhe
Exsautlve are constrainad by the principle that they may axerciss no
power and perform no functlon bayond thal conferred upon them by

law. Iri this sense the Consiitution enirenches the principls of lsgalily and
provides the feundation for the conirol of publio powar.

[60] In sxarcising the powar to maks ragulations, the Minlsisr had to
comply with the Consiliution, which is the supramae law, and the
smpowaring provisions of the Madicines Ael. If, In making regulations the
Minister axcasds tha powers conferred by the ampowaring provisions of the
Madicines Act, tha Minlster nots ultra vires (bayond tha powars) and In
branch of the docirine of legally. Tha finding that the Minlster soled il
vires I8 in affect a finding that the Minlster satad In 8 mannar that s
Incormlatent with the Censtitulion and his or har condiict is Invalid, What
would have been ultrs vires under common law by resson of & functionary
exoesding his or har powers Is now Invalid undar the Constitution as an
infringaiment of the pringiple of legality. The question, therefore, is whather
the Minister acted ullra vires i making regulstions that ink e licence to
eompound and dispense medicines to spadllic premises, The answer (o this
question musl ba sought in the smpowaring provisions,"(Our emphasis.)

In Voster and Anather v Department of Economic Developmant,

Environmant and Tourlam, Limpopo Provines, and Others 2006 (8) 8A 201 (T)
tha courl stated the following In this regard.

“[18] Lawiuiness is relevant lo the exerclss of all publio powar, whelher or nel
the exerciss of such power conatitutes administrative action. Lawfulneas
depands on the terms of the smpowering statuts, If the exarciss of pubilic
power ls not sanctionad by the relevant smpowering statute, il will be
uniawiul and Invalld."{Our amphasis,)
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63  The Aol parmits the Minleter to apacl secondiry leglelation, namaely, ihe
raguilations, The power to miaka tha regulationn ls veated In the Minister in terms of
paclion 97 of the Acl. Seciion 97 (1) of the Acl sals oul various matiers thal (e
Minlster Is aulhorised (o reguiate on and in tarms of seclion B7 (1) of the Acl, the
Minister may muke regulations, after consultation with the Board regarding to various
malters lluied in that section,

64  From section 87(1) of the Act, it is clear that the Minister does not have
the express authorily to make regulations dealing with ccoupationally acquired
HIV/AIDS. Tharafors, In order to maks the draft Regulations, the Minister must
be wo muthorised by parmsgraph (g) or (h) of subsedtion (1) of section 87 of the
Act. We woiild In this regard like to expand slightly on this provision.

Miniator's power to make the draft Regulations in terms of section 97(1){g)
of tha Act

551 The Minister s authorisad to make reguistions Ih terms of saction
B7(1)(g) of tha Act I ancther section In the Acl authorises him to make
ragulations relating to the subject matter dealt with in that seclion. There are
many aections in the Act which, when read with section 87(1) (@) of the Act,
authorise the Minisler 1o make regulations. Howover, there are none thai
authorise him or her to make regulations regarding coccupational diseases,
Therefore, wa are of the opinlon that the Minlster cannet make the draft
Regulations in tarms of sedtion B7(1) () of the Adt, should he continue to do so
would rendar the regulations invalid and ullra vires.

5652 In view of our conclusion In parsgraph B.5.1 above I mual be
datermined whether the Ministar is authorised to make the drafl Regulations In
tarma of ssction 87(1) (h) of the Act. This section makes It clear that the
“objects and purposes” of the Act must be determined before the quesilon
whether the Minister has the power In terms of section 87(1)(h) of the Act fo
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make the draff Regulsiions can be addressed. In Road Accident Fund v
Malowetlane 2008 (4) BA B1 (BCA), (hereinufter refered to as “the
Makwetlane case”) the Courl discusasd tha power of the Minister of Tranaport
to make regulations lo "schieve of promote the objects™ of the Road Accldent
Find Act, 1888 (Act No. 50 of 1006) and remarked as follows at pp, 58-50;

*Baclion 26 empowors the Minister to make regulstions In ordar o
uchlove or proamote the objects of the Adl. |t doss nol conler authorlly
on_him to fraverse ierraip outslde thet limiled scops snd ambil, Al

mmmme_h_meme
d goals, It is indead so thai the

pululhlllhr m‘ 1rm.u:| it nru‘ﬂr In casas where the idenlity of the driver or
owner of tha vehicle in quastion has not been established, as I would
usially be difficult for the RAF 1o secure evidence to dispute a claim
(sma Mbathe st 718H), Stricler requirements would thus be justifisd in

The Constitulion places significant restrainis upon the exercise of
public power. It Is a requiremant of the rule of law that the exerclse of

ml:lln power should not be -rhﬂmv mmm-.mmu

(See Pharmaceutical Manufacturers paras [B5] and [86],) Conduct that
falls to pass that thresheld requirement would fall balow the standards
sel by our Constilulion and would therefore be unlawful” (Our
underlining.)

5.5.3 Wae have analysed the Makwetians case, the subject maliar of the
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)

reguletions, and the rationality principle which must be consldered to enabis the
Mindstar to achieve ihe abjecis and purposss of the acl, We are in this egard of ihe
view thal sections @7(1)(h) rend with 85 (1) of the Act are the appropriate provisions
in 8o far ae the Mininler's powars o make the regulstions ame concamaed,

8. Wa now lurn lo deal with the regulations as &8t oul in the Schaduls,
Wa hiave suggestad tracked changes with regards o the dmafting style and
farm of the Ragulations. This is done in order to align the Regulations with

common drafling principles.

Ad Regilatlon 1: Dafinitions

7. Repulation 1 provides for the definlion of some of the words used In
the Ragulations, We have made some suggestad amendmenis in regulstion
1 for the Depariment's consideration.

Ad Regulation 2: Diagnonis

8.  Ragulation 2 provides for the diagnosis of ccoupationally scquired HIV
by & madical practitionar and further for various ways in which such s

disgnosis can ba made. Minor amendments ware made to this regulation.
Ad Regulation 3: iImpalrment

8.  Regulation 3 provides that assessment of impairmant shall be
dotermined after maximum madical improvemnant (MMI) has been resched,
.2, whan tha trealing medical practitioner considers that no further

iImprovement is anticipated on avallable medical treatment. Minor
smandmants ware mada 1o this regulation.

Ad Ragulation 4: Compensation benefits

10. Regulation 4 provides for the companzation banalils payable sccording
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to tha Ani afinr aessssmoni of the tolal impalimant score.  Minor amandmants
ware mada to this regulstion,

Ad Regulation 5: Medival cosis

11,  Reguistion 5 provides that mediosl costs shall cover the managemant
of axposuna, the diagnoals of HIV Infection and any necessary treatment,
Including antiretroviral drugs, provided by any hoalth care provider. It further
providas for the parlod of such assistanca. Minor amendmanls were made to
this regulation,

Ad Regulation 8: Death banefits

12.  Ragulation B provides for death banafits payable in terma of the Burlal
Expenses FPolicy and whare the employoe dies as & result of oooupationally
soguired HV/AIDS, widow's and dependant's pensions will ba payable, Minor
amandmants ware mada to this regulation,

Ad Regulation 7: Reporiing

13.  Ragulation 7 lista the documantation that must be submitted to the

Offica of the Compansation Fund, immadiately after the Incldant or accldent.
Minor amandmantas wam made to this regulation,

Ad Ragulation 8: Clalms processlng

14.  Regulation B provides for the consideration and adjudication of all
alaims by the Commissioner and that the madical officars employed by the
Compansation Fund are responaible for medical assessmaents of claims and
for the confirmation of acceptance or rejection of the claims, Minor
amandmants ware madae to this regulation.

Ad Regulation 9: Short title and commencemant
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g
15 Regulation 8 provides for the dale of commencament.

18,  The Dapartment's atlention is drawn to the fact that, in tems of section
@ (3) of the Constitution of the Republic of South Africa, 1866, the Regulations
et ba published in at least iwo official languages and non-compliance with
this mquiremant may render the Regulations to be unconstitutional,

CONCLUSBION

17.  In light of the expoaition above, we are of the view that the Minister has
the requisits authority 1o make the mgulations under conaideration. Subjecl to
our suggestad amandmants made directly In the text of the regulstions, we
are of tha view thal the regulstions are In order and conform to the form and

siyle of lagislative drafiing.

18. A copy of the Ragulations with track changes Inéorporating our
suggested amendments, is hereto altached, for your kind attantion,

Yours sincaraly

=

FOR THE OFFICE OF THE CHIEF STATE LAW ADVISER
B TOISE / X MDLUDLU / 8 MASAPU
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COMPENSATION FOR OCCUPATIONAL INJURIES AND

DISEASES ACT, 1993 (ACT NO, 130 OF 1883)

REGULATIONS ON WORK-RELATED UPPER RESPIRATORY TRACT
DISORDERS FOR THE COMPENSATION FUND MADE UNDER
COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT, 1993

The Minister of Employment and Labour, after consultation with the Compansation
Board has, under seclion 87 of the Compansation for Occupational Injurles and
Disenses Acl, 1993 (Aot No, 130 of 1883) made the Ragulations in Schedule A,
Thesa regulations are publishad for public comments anly,

Interasted and affected parties are heraby Invited o submit written representations
on the proposad Regulations. The aforesald representations must be marked for the
attention of Mr TH Maphologela and sent by registered posat or emalled or hand
daliverad within 60 days of publication of this notice to the following addresses:

Compansation Fund OR PO Box 855
187 Thabo Sehume Strael Pratoria
Pratoria noo
0167

Emall addresses; Kimbly Makgobai@@liabour gov.za o Harry.Maphologela@labour.gov,zo
1
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Coples of tho Regulations are herewlth attached

MR TW NXESI, MP

MINISTER OF EMPLOYMENT AND LABOUR
DATE!: Bu\s \ wa \raoeiy
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SCHEDULE A

REGULATIONS ON WORK-RELATED UPPER RESPIRATORY TRACT
DISORDERS FOR THE COMPENSATION FUND MADE UNDER
COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT, 1093

ARRANGEMENTS OF REGULATIONS Pages
L A R IR e E e R AR P,
R0 TIITTONII G 3 s i ot v st P AN s SRR Coe D persip verr i)
TR RS R A i A A SRR .
4. Compensation Benafits...............coocomiiiniiiniminmno B
R N N e R P e T PO S ORI,
0 Dl BN s vorvaniisnvysravsivs spmnra st ssstistss sas s ansamesn s snanil
- e N T T P S R SRR R 4 |
B. Claims Processing.............ouismsisersesscasssmnsrmiss s sisesesessssarsll

1. Definitions

In these Regulations, a word or expression o which a meaning has bean
assignad In the Act or these Regulations has the meaning so assigned and,
unless the context otherwize Indicates-

“immunoclogy test” means an antigen (o datect the presence of antibodies to a
pathogan, or an antibody to detect the presence of an antigen, of the pathogen In
the specimans of the vietim;

“Irritant” means a substance that causes slight Inflammation or other discamfon
to the body;
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"Regulations" muans the Regulations on Work-related Upper Resplratary imol
Disordars for the Compensation Fund made undar the Compensation for
Oecupational Injuries and Diseases Aot, 1093

“waorlk-ralated upper reaplratory tract disordera” means diseases affecting the
mucosal lining of the noaa, larynx and pharynx causad or aggravated by
canditions atiributable lo a particular working environment such as allergic o
irritani rhinitls and nasal srosions and parforations.

2. Diagnoals

(1) The diagnosis of Work-ralated upper resplratory tract disorders must
be made by a imedical practitioner based on the following:

(n)  workplace exposura to agents reported lo give rise fo
work-relaled upper respiratory tract disorder;

(b)  chronological relationship between Work-related uppar
respiratory fract disorder and woik environment; and

(e)  ovidence of senaltisation (Immunalogleal teais) to a
known workplaca allergen, where applieable,

(2) The maedical officer smployad by the Compensation Fund must
determine whather the diagnosis of Work-related upper respiratory
tract disorder was made according to acceptable medical slandards.

3. Impairment

Impairment must be assessed after maximum maedical improvemant has been
reached and, whare necassary, after ramoval from exposiure using the latest AMA
Guide,

Table 11-6 Criteria for Rating Impairment due to Air Passage Deficits®
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IMPAIRMENT
CLASS

IMPAIRMENT
RANGES

(WP %)

GRADE

HISTORY®

CLASS 0

There are no

complaints of

dyspnoan al
rest

and

Mintmal or no
interference
with any
activities

CLASS 1

1%-0% WP

“There are no

complaints of
dyapnosa af
resl

Activitles
ratuliing
intansive
affart may be
interferad with
or require
madication o
maintain
aplimal
funétion

GLASS 2

11%-27%
WPl

111610 23
27

“Thare nre no

complainta ol

dyspnosa al
resl

annd

dyapnoan s
produced by
alrens,
prolonged
axertion,
hurrylng, hill
elimbing, or
raoreational or
similar
activities
axcapl
sedentary

farma

CLASS 3 CLASS 4
30%-42% A5%-88%
Wei WPl
30333639 | 456486164
42 58
Thare are no Dyspnoan
complainta of | ocours at rest,

dyspnoaa af althaugh
resl inclividual s
not
and
necessarily
dysprioen is badridden
produced by s
walking more
than1or2 | dyspnooals
leval blocks, | aggravated by
alimbing 1 tha
flight of stalrs | parformance
aven with of any of the
paroda of uausal
rost, or activilies of
parformance | dally living
of other ustial bayond
activitios of personal
daily living cleansing,
dreasing, o
grooming
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PHYSICAL “Minimal Mild changes | Modarate
EXAM changas o 16 the changes o
the oropharyng, the
oropharynx, laryngo- afapharynx,
laryngo- pharynx, laryngo-
pharyriz, larynyx, uppei jpiharyng,
larynx, upper | trachea, or | larynx, upper
trachea, or | lowar trmchea, | trachaa, of
lower rachea, | of Incomplete | lower traches,
of incompletn | and episodic | or revarsible
and apisodic | obstruction of | complets or
obstruction of | the nose of parmanant
the nose or | nasopharynx | Incomplete
nasopharynx abatruction of
the nose or
nasopharyni
DIAGNOSTIC | Thereareno | Slnus €19 Sinus CT
OR OTHER | lests showing | shows mild shows
OBJECTIVE | abstruclion of mucosal maodarate
FINDINGS the nose, thickening, mucosal
alhuses, il thickaning or
nasopharynx, | obstruction of |  moderate
oropharynx, | nasopharynx | obstruction of
or larynx or nasapharynx
oropharynx, or
of aropharynx,
5

Hevern
ohanges to
the
aropharyny,
laryngo-
pharynx,
larynx, uppar
trachan, o
lower trachea,
or abatruction
of the nose or
nasophanyn
that is only
partially
ravaraible

shaows
moderataly
savore
mucosal
thickaning of
turbinate
swalling, or
moderataly
savVEre

For veniltator
dapandenca,
mfar o the
pulimionary
chaptar
ratings
Savers
changes (o
tha
aropharyns,
laryngo-
pharynx,
larynx, upper
irachen, or
lower trachaea,
or completea,
nonraverslbla
ohstruction of
the nose or
nasopharynx

Sihus CT

Sinus CT
shows diffuse
savare
mucosal
thickaning or
savare
turbinate
awalling, or
BBVOIG

obatfuation of
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¢ Key factor

o Individuals \rillih successful tracheolomy or stoma should be rated as having 25% impaimment of
ihe whola porson

i Move up in class 4 based on the severity and numbar of findings In physical exam and
objectiva findings

1 CT indicates computed tomography.
“*AMA Guides {o the Evaluation of Parmanant impairmant, 6% edition

lnryngoscopy o obstruction of | nasopharynx
iy show laryingoscopy | nasopharynx or
mild alleration | may show ar arapharynx,
in vocal fold moderale arapharyng, or
(cord) function | alleration in ar lmryngoscopy
voial lald lnryngoscopy inay show
(word) funetion | may show BEVAIG
maderataly altaration In
CL VT vooal fald
alteration in | (cord) funclion
vocal fold nuah as
(vard) funation billataral
paralysis

4. Campensation Bonefits

The campansation benafits payabla in terms of the Act ara the following:

(1)

(2)

Paymant for temporary lolal disablement or temporary partial
disablamant musl be made for as long as the disablamant continues,
but not for a parod excoading 24 montha;

Whan tolal impairment score I8 zoro to three (le. parmanent
dismblement less than or equal to 30%), permanent disablament musl
be determined and a lump sum must be paid In terme of tha Act,
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(3) When total impairment scomm 8 more than three (le. parmanent
disablemant | highar than 30%), pension must ba pald In tems of the
At

8. Madical Cosis

(1)  Modical costs must ba provided for a period of not more than 24 months
from tha date of diagnosis or longer, if in the opinion of the Commisslaner,
further modical ald will reduce the degree of the disablamant,

(2)  Madical costs must covei dingnosis of Work-related upper respiratory trac
disorders and any necessary lreatmant provided by i healtheare provider.

(3) The Commiasioner mual decide an tha neoad for, the nature and sufficiency
ol, medical costs to be supplied

6. Death Banafita

Daath banefils payable are the following:

(1)  Reasonable burlal expenses in terms of the Burlal Expensas Policy;
and

(2) A spouse and defendants’ pensions payabla, where applicable, if the
smployes dies as a resull of Work-related upper respiratory tract
disorders,

7. Reparting

Thae following documantation must ba submitted to the Compensation Fund or
tha employer Individually linble or the licensee concerned:

fa)  Employer's Report of an Occupational Disease (W.CL 1),

{b)  Notice of Oceupational Diseases and claim for compensation
(W.CL14);

fc)  AnW.CL.305 affidavit by the employee if an employer cannol be
traced or if the employer falls to timeously submit the Employer's
raport of an Occupational Disease (W.CL.1),
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(d)

(2}

(n

h)

(il

industrial history or workplace exposuré history (W.CL 110)
thara must be a clear history of oceupational expesure or
axposlre In an oceupation or Industry where exposure to Waorle-
ralatad upper respiratory lract disordars |8 known (o ocour;
Firat Madical Raport delailing the employsa’s lliiness In respac
of an ocoupational disesse (W.CL 22);
ENT or madical report detalling the employee's symptoms and
alinieal fantures;
Other appropriate laats such as immunologieal and ENT
examinations or any Investigation to confim diagnosls, where
applicable;
Progress or Final Medical Repoit In respect of occupational
dissase (W.CL 26),
in casa of death, a death certificate and n BI1663 (notification of
daath) must be submitied. Allematively, a death cortificate
accompanied by a detallad madical report on a practice
latterhead on the cause of death must be submitled.

8. Clalims Processing

(1)  The Commissionar must consider and adjudicate upon the liability of all

claims,

(2)  The medical officars amployed by the Fund are responsible for the medical
nssessment of a olaim and for the confirmation of the acceplance or
rejection of a claim,

e

MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR

DATE; 2 'o Vi, \ a.cias
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OFFICE OF THE CHIEF BTATE LAW ADVISER
Pricaie Bag K81, PRUTGAIA, 0001, Tl 012) 318 4130, Fax (912) 98 1745, Momaniiam Canive Kast Tower 12° Floor,
Pretoris &
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Eng Wi WD Paul

Tal: !Ell 18 4633
Daimilt:
Walsalio:

Divte; ? Dewiinbar 2010

Mr T Lamati

The Director-Genoral

Dapartmant of Employment and Laboui
Private Bag X117

PRETORIA

]

Attention: H Mapholagais
Daar Mr Lamati '

REGULATIONS ON WORK-RELATED UPPER RESPIRATORY TRACT DISORDERS FOR
THE COMPENSATION FUND MADE BY THE MINISTER UNDER THE COMPENSATION
FOR MEI.;:?IMML INJURIES AND DISEASES ACT, 1983: YOUR EMAIL OF 14
OCTORE

1 The Depariment of Labour and Employment (the "Dapariment”), requasis our
opinion on the draft Regulations (the "Regulations”) on Work-Relaled Upper Resplratory

Traet Disorders for the Componsation Fund Made by the Minlster under the Compenaation
for Occupational Injuries and Diseases Acl, (Aol No. 130 of 1983)(the "Act”).

- Wo have scrutinised the dreft Regulations, and have made suggesied changos snd

commanis on the drafi slectronically. We would llke o make the following additional
commeants:
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2

Naturo of power 16 make regulations

3 The delegation of leglslative power o the Execulive by Parllamani in importani and
necosanry for offeciive iaw-making and implementalion, In Executive Councll, Weatern
Cape Lagislsture, and Others v Presldent of the Republic of South Afries and Others
1905 (4) BA 877 (CC), tha Gonslilutionsl CGourl (the "CC"), per Chaskalson P, slaled the
fallowing with regard o the neesd for Parlament 1o delegate lis law-making powsrs o ihe
Exacutive:

“[64) The legislative authorily vested In Pariament under s 37 of the
Conafilution s oxpreansd I wide terms - 'lo make laws for the Republic In
acoordance with this Constiiution’. In 8 modam Slale detalled provisions
aré ollen raquired for the purposs of implementing and regulating lnws and
Parliamant cannol be expaciad 1o deal with all suah matiers liaell. There is
nothing In the Constitution which prohibits Parllament from
dolegating subordinate regulstory authority to other bodies. The
power (o do 8o |s necessary for affoctive law-making. It is Implicit In he
pawer lo make laws for the country and | have no doubt thal under our
Constitution Parllament can pass legialation delageting such leglslsiive
funclions to olher bodias. There s, howavar, & difference belwesn
dalegating suthorlly o make subordinate lagislation within the framework
of a siatute undor which the delegation Is made, and assigning plenary
ingislative power to another body... " (Our emphasis.)

4, At paragraph 57, the CC, in the Executive Councll, Western Cape Legislature
cann, fuotes with approval the following remarks by H M Searval “Constitutional Law of
inctia”, 3rd edition (1083), Volume (1, sl paragraph 21.63, on the power of Parliament to
delegate lgislative power to the Execulive:

“Lisgislative power Is nol “property” lo be |ealously guarded by ihe
Lagislature, bul ls & means to an end, and If the end is desired by the
Lagisiature and the difficulttes in achleving thal and canncl be foresean, ||
ia nol anly desirable but Imperative thal the power (o remova difficullios
should be entrustad to the exscutive Govarnment which would be In charge
of tha day-to-day working of the law.* {Our emphasis.)
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d

5 Ihe power to make reguiations is & public pows: (hal mus! be axerdsed subjest 1o
ihs Conatiulion of the Republic of South Africs, 1098 {(the "Conslitulion”) and the law. n
Affordanble Madicines Trust and Others v Minister of Health and Others 2008 (3) 8A 247
(GC), the GC statad the following in this regaid:

“[4B) Our constiiulional demooraey ie founded on, among ather values, the
‘(mjupramacy of the Consiitulion and the rule of law'. Tha very nexi
provision of the Gonatliutlon doclares that the ‘Constiiution is the supreme
jaw of the Republic; mw or condust inconsistant with It is invalid'. And 1o
glve affect 1o the supremacy of the Constifution, courts 'must dociars hal
aniy law or conduct that Is inconalstent with the Conetitution is livalld (o the
axiont of ils inconsistancy’. This commitmenl o tha supremacy of the
Constitutionn and the rule of law mears that the sxercise af all public
powar Is now subject to constitutional control,

[49] The exarciss of public power must thorefore comply wilh ihe
Conalitution, which s the suprema law, and the doctrine of lagality, which |s
part of (hal law. The doctrine of lsgality, which is an incident of the rle of
jnw, s ona of the constifutional conlrols through which the sxercise of
public powar s regulsted by the Constiiution, |t ealls that both ihe
Legisiature and the Executive ‘nre consiralned by the principle that they
may exarcise no powar and perform no funaction beyond that
canferrad upon them by law', In this sense the Conslitution enlienches
the principia of legalily and provides the foundation for the control of public

RO,

[60] In exercising the power to make regulations, the Minister had to
comply with the Constitution, which is the supremo law, and the
ampowaring provisions of the Medicines Act, If, In making regulations,
the Minister excesda the powars confarred by the empowering provisions
of the Medicines Act, the Minister acta ultra vires (beyond he powers) and
in breach of tha docirine of legalily, The finding that he Minister acted ulia
vires (8 In effact o finding that the Minister acled I 8 mannar thal is
inconsistent with the Conalitution and his or her conduct 16 Invalld. Whal
would have baan ulira vires under commen law by mason of & funclionary
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i

oxcending his or har pewers (8 now Invalid under the Conalitulion as an
infringemant of the principle of lagality. The question, therefare, Is whether
ihe Minisiar scled ullra vires in making regulations that link a lloence o
compound and dispense madicines o specllic premises, The answer io
this question mum ba soughl In the smpowering provisions”™ (Our
amphasla, )

&, In Vorster and Another v Departmant of Economic Developmunt, Environmeni
and Touriam, Limpopo Provines, and Others 2008 (8) 8A 201 (T) the courl also stated the

{oliowing in this regad:

*[18] Lawfulness is relevant (o the exercise of sl public power, whether o
nol (he exerclse of auch power constiules administrative aclion
Lawfuiness deponds an the terms of the empowering statute. i the
exercise of public power s not sanctionsd by the ralevant empowering
statuts, || will be unlawful snd Invalld” (Our smphasis.)

7 In muking the Regulations, the Minister of Employment and Labour (the *Minister”)
mussl gomply with the Constitution, which is the supreme law and section 87 of the Act, which
s fhe ampowering provision, If the Minlsler exceads the powers conferred by the
ampowering provislon, then the Minister acls ulre vires and In breach of the docirne of
lugailty and the Regulations would be Invalid,

Empowaring provision

8 The drafi Regulations are made in larme of saction 87 of ﬂ-ui Act. Sectlon 97 of tha
Acl ampowars (he Minister, afier consultation with the Board, lo make regulstions and
provides as follows:

‘Regulations
(1) The Minister may make regulations, sfter consullation wiih the Board,
regarding-
fa) the piace of maeling and the procedure to be fallowsd at any
mualing of the Direclor-Genmal and assesson of &l any
procesdings In tarms of ihis Act with which the sssessors are
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]

concafmed, or at any inveutigation In terms of this Act;

{b) subject o seclion 76, the fees payable o modical
practiionars of chiropraglons in respect of services rendemed in
torma of this Act;

(o) the procadure to be followed In paying assesemens and
finog 1o tha Dirsclor-General,

() the parsons (o whom, the places whare and the manner in
which payment of assessments in terme of this Act shall be made:

fa) the delarminalion of the amount and the condiflons and
mannar of payment of benefiis (o assessors or classes of
ASBOBNOME;

{f) the disposal of moneys payable in lerms of this Act to any
peraon olher than the Direclor-Genaral and nol clsimed wilhin the
presciibad perled by the parson entitled thereto;

{7} any matter which shall ar may b prescribad by regulation In
tarmis of this Adt,

(h) any other matier, whether or not connected with any
mattar mentioned In paragraphs (a) to (g), which he may deam
negessary or expadient to prascribe In order {o further the
ohjects and purposes of this Act. (Our emphasia, )

(2) Different regulations may be made under subseclion (1) in wepecl of
different classes of employers and employoes and of different areas, and
the Minister may, sfter consultation with the Board, In respect thereaf
differantiate in such manner as hae or ahe may deam axpedient,

(3) Any person who contravenas of falls to comply with any regulation
made undar subseclion (1) shall be gullty of an offence and lable on
convietion 1o a fine, or Imprisonment for & perod nol excesding aix
months,”,

From section 97(1) of the Act it is clear that the Miniater doss nol have the axprass authorlly
lo make regulations dasling with worle-related upper respiratory iract disorders. Therefore, in
order (o make the daft Regulations the Minister musl be so authorisad by paragraph (g) o
(h) of subsection (1) of section 97 of the Acl.
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Minlater's power 1o make the draft Regulations in ierms of section 87(1)(g) of the Act

H Tha Ministar is authorised lo make regulations in terms of section B7(1){g) of the Ad
it anather sectlon in the Act authorises him o make regulations relating 1o the subleat matise
daall wilh in that secllon. There are many seclions in (he Aol which, when resd with section
B7(1){@) of ihe Act, authorise the Minisier lo make reguintions. However, there sre nohs thal
nuihorisa him or har to make regulations mgarding occupational disessss. Tharefore, we sre
of the opinion that the Minister cannol make the draft Regulations in terms of seclion 87(1)(g)
of tha Aol

Minister's power to make the draft Regulations In terms of section 87(1){h) of the Act

10. i view of our conclusien in paragraph 0 above it must be determined whether the
Miniater is authorised to make the drafl Regulations in terms of seation 97(1)(h) of the Al
This saclion makes |t clear thai the "objects and purposes” of tha Agt musl ba determined
before the question whather the Ministar has the powsr in terms of seation B87(1)(h) of the Ad
o make the drafl Regulations can be nddreasad, in Road Accldent Fund v Makwetiane
2005 (4) A 51 (BCA), (horsinafter referrad to as ‘the Makwetlane case®) the Courl
discussed tha power of the Minisler of Transport fo make mgulations 10 “schieve or promate
the objects” of the Road Accldent Fund Acl, 19968 (Aol No. 56 of 1986) and remarked as
follows al pp. 58-50:

“Baclion 268 empowars the Minister to make regulations in order to achieve of

promaie the objects of the Act. Jtdogs not confer sutherily on him to (iaverse lerrain

wummwmmwmw
b d . s and gonls, 1 is indead

Ihlt tha punlhmh- al frm.h:l I8 ghmtlr In cneus wnm ihe idantity of tha drivar or
owner of the vahicle In quesiion hag nol been established, as | would usually be
difficult for the RAF to securs svidence to dispule a deim (see Mbaiha al 718H),
Strleter requirements would thus b ]lﬂﬂ‘ﬂld In unidentifiad nhm. canes, mm

other reason hna been suggested for auch a requiremaent and | can think of nona.

wmnuuiwﬂmmmﬂnw
broadly. ..
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The Constitition places significant restraints upon the exerciss of public powar, It i
a requirsment of the rule of law thal the exerclse of public powesr should nol be
nrbitrary, 1 follows (hel the sxproise by the Minisier of the reoulstory powst
gonfertad upon him had \e be ralionally eiated 1o the purpess for which the powsr

wae__amnted - rationality_being the _minimum _ ihreshold _requirement
(Gee Pharmaceitical Manufaciurers paras [88] and [B6]) Conduct that fails (o pass

ihal threeheld requirement would fall below the standards set by our Constilution
anid would therafore be unlawful,” {Our underlining.)

Wi aire of ihe oplinian thal in view of the underlined remarks in the Makwetlane case, quoled
above, the following deduciions ean be made regarding the Minister's power o make
regulatians In lerms of section 87(1){h) of tha Act

(m) Bootion B7(1)(A) of the Act limils the power of the Minigter io making regulations thai
relats (o (he achlevemant of the objects and purpones of the Adl,

{b) The regulations made under section 97(1)(h) of the Acl musi be rallonaly
sonneclad (o the objeals and purposes of the Acl.

Coammuents on the Regulations

1. Thess Regulations seak lo regulste compensalion for work-mlated upper
renpirtary tract disorders in terms of tha Act.

Ad Table of contents

12, We have noted the incorroct numbaerng of the table of contants and mads the
necossary amandmants in order for the tabla of contents 1o acoumtely corespond with the
taxi of the Regulations. Kindly ansure that the Regulations are correctly numbered bofore

promuilgation,

Ad rogulation 3

13, This regulation states that impairment shall be ssasssed after maximum medicsl
improvement has been reached and, whero nacessary, after removal from axposure using
the latast AMA Guide. Kindly snsure that the AMA Guide refarred 1o In thig regulation Is the

sorrecl varslon
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fi

Ad regulntion 4
i4 This regulation deals with compannation bunafiin and i& In fine with e provisions of

ihe Schedile 4 of the Asl

Ad ragulntion 0
15 Wi have moved he paragraph with a heading “effactive dale of regulation” 1o he
ahl @ regulation 8 with ihe heading *Bhorl Title and Commancemani™

Ganaral remarki on the making of regulatiens

16 Alihough the Act doss nol expressly require he Regulstions o be published for
cammani bafare baing finally promulgated, wa are of the opinion that, if the Regulations have
nol been publishsd for public commant, they should fiml ba published for publie commant
bafore being flinally promulgatad,

17 In Contral Afrlesn Sarvices (Pty) and Another v Tha Minister of Transport snd
Another, Case NO: 3223812011 (North Gauteng) the courl, per Makgoka J, found the
amandmant regulalions it was concarnad with (o be invalid, fler alls, because-

(a) the Minisiei and the egency concemed falled to comply with thair
constitutional obligation to ensure prooedural faimenss in the publieation and
pramulgation of ihes Regulations,

()  the agency failed in iis constitutional duly 1o comply with its duly io facilitate
propar publle comimunt before publishing the Regulations,

(a) the Regulstions were nol promulgaied in & manner consistent with the
Promation of Adminiatrative Justico Act, 2000(Ac! No, 3 of 2000) and sacilon
33 af tha Constituiion of ihe Repubilc of South Afrios, 1806; and

()  the Regulations were also nol publishad in ol leas! wo officlal langusges as
required by section 6(3)(s) of the Conlitution. (See parngraphs 20-38 4344,
&1, 57 and 5 and slso Cross-Border Road Transport Agenoy v Ceniral
Adrican Road Services (Ply) Ltd and Another [2018] ZACC 12 (Case CCT
163/14).

18, Wa are, of the opinion thal the Regulations must also be published in ol lsast twe
afficial langusges, as provided for In section B(3)(s) of tha Constitution.
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i

CONCLUBION

18, We have scrulinised the draft Regulations and subject to our comments and the
suggesled changes mate (o the lex of ihe draft Regulations, we are of tha opinlon that the
draft Reguiations are nuthorised by sectlon B7(1)(h) of itha Aal. A copy of tha dimfl amandad
Ragulations |8 uitached herelo, and an electronic copy will be forwarded 1o your office via

glacironio mall

Yours sinceraly,

L
FQ%EQFFIEE OF THE CHIEF STATE LAW ADVIBER
R B PAUL / KA BELOKELA / 8 MASAPU
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COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1883 (ACT NO 130 OF 1803)

REGULATIONS ON COMPENSATION FOR WORK-RELATED CHRONIC
OBSTRUCTIVE PULMONARY DISEASE (COPD) FOR THE COMPENSATION FUND
MADE UNDER COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES
ACT, 1983

The Minister of Employmant and Labour, after conaultation with the Compensation Board has,
under saction 87 of the Compensalion far Occupational Injuries and Disssses Act, 1003 (Act
No. 130 of 1883) made the Regulations In Schadule A, Thess regulations are published for

public commaris only.

Intarested and affected paries are hereby Invited to submit wiitten representations on the
proposad Regulations. The aforeaald representations musl be marked lor tha altention of Mr
TH Maphologela and sent by reglstarad post or emalled or hand dellvered within 80 days of
publication of this notice to the following addresses:

Compansation Fund OR PO Box 066
167 Thabo Sehume Street Pratorla
Pratoria 0001

0157

Emall addresses: Kimbly Makaoba@laboir gov.za or Harry, Maphelegels@labour goy. 20
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Coples of the Regulations are herewith attached

ST
MR TW NXEBI, MP
MINISTER OF EMPLOYMENT AND LABOUR
DATE: ‘3Ma\wn\ poeiy O
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SCHEDULE A

REGULATIONS ON COMPENSATION FOR WORRK-RELATED CHRONIC
OBSTRUCGTIVE PULMONARY DISEASE (COPD) FOR THE COMPENSATION FUND
MADE UNDER COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES

ACT, 1883

ARRANGEMENT OF REGULATIONS Pages
1. BT OF CMTITIR . 0 v o o wiecssin s 0 b Bmmn ks i 4 204X a1

2. T A ————— W TRTTTC 2
3, IPIIITIBE. . o vvassnsinennirnn sus sosssnssssssssiomsnsunsaniiamabbninsiassi vis a0
4. Compansation Bengfts.............cooo i ol

B, IABCHIEIRD OB oL siiinnnsisiinass bintissiionosivibssiibsnstbianssbasssnisin s sssassend
8, Daath Banafits...........co0ie00

T ROPOTUNG . csissssssssvsnssssvsisrssnssssnatbons sad sinanssvmvnsssss s asssans sis ssssl el
8. Clalm Procasaing.......ueasmreremmsss

. Dafinition

Iri these regulations, a word or expression to which a maaning has beaan assignad In the
Act or these Regulations shall have the meaning so nssignad and,unless the contex!
otharwlisa Indicates—

“Regulations” maeans the Regulations on Work Ralated Chronle Obstructive Pulmenary
Disases (COPD) for the Compensation Fund made under the Compangation for
Occupational Injuries and Diseases Act, 1983;

“Work-related chronle obstructive pulmonary disease” (COPD) means a
progresslve disease of the always, charactersed by an abnormal Inflammatory
rasponsa and chronle alflow limitation (obstruction) that s ireversible or partially
revarglble due to cmuses and conditions attribulable to a particular working
anvironment, |t |8 assoclated with lung hyperinflation and systemic effects, The
dominant clinleal correlates are chronlc bronchits and emphysama,

1
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2. Diagnosis

(1) The chronle obstrudlive pulmonary dissase shall b diagnosad by & madical
praciilloner  and the diagnosts should Include:

(n) a characteristic history of progrmdsive dyspnea and or chronle cough (with of
withoul sputum production), and sapiromalry showing evidence of achronic
alfflow limitation, This s characterlsed by a post-bronchadilator FEV, /FVC
ratio = 70% (400ug short acting bata 2 agonist, measured 16 minutes after
adminlatration of bronehodiiator);

(b} & chronological relationshlp beiween ihe work-relaled exposurs and the
devalopmeant of COPD. (Aa outlinad In Annexura 1); and

(e} @t loast 16 years of workplnce exposure o an agent(s) reported o give rise 1o
work  relaled COPD, but 10 years may be considered sufficlent If exposure
lovals have been very high, Whera parlculate exposure data s avallable,
levals =10mg/m” Inhalable dust leval would be considered as high.

(2) The diagnosls should be made within 10 yeare of last exposure to the causative
agont/s,

(3) The madical offficars amployed by the Ceompensafion Fund will detarming
whether the diagnosls of work related COPD was made according to
asoaptabla madical atandards.

3. Impairment

(1) Pulmonary Impairment will be datermined using the lung function tests in Table 1
= post-bronchodilator FEVy and the treatment of the Individual in Table 2 fo
caloulate the Impalrmant score that equates to the level of permanent disablement
In Tabla 3.

Table 1: FEV; (posi-bronchodilator reading)
Score ' FEV; % Prodicted
0 =80
! 670
2 55-64
3 45-54
4 | K.
* FEV, % predicled = measured FEV) divided by referance FEV, % 100

Table 2; Treatment

Score | Troatment
0 | No medication
1 Bronchodilators (short-acling Beta-2 agonlsts or short-acting anti-

2
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cholinargios or both) a8 needed or regularly And/Or  Oral
Thoaphylline
F Ragular long-acling Beta-2 agonists or leng-acting anti-cholinergics
or both
. Inhalnd glucocorticostaroids And/Or Antibiotic treatment for frequant
- axacerbations (z3/year) -
4q Treatment for chronle mupimtnry falitre (Hg Iﬁng larm nnygﬂn
| therapy, ventilatory support) e

(2) Whale Parson Impalrment will be detarmined, In accordance with tha latest AMA
Guide adition onoa Maximal Madieal Improvament (MMI) has boen reached.

4, Compensation Banefiis
The compansation banaefils payable In terms of the Act are:

(1) Paymanl for temporary lotal disablement shall be made for as long as auch
disablement continues, but not for a perlod exceading 24 months,

(2) I total Impairment scora |8 zero to threas (.e. permanant disablement less than
of aqual o 30%), permanant disablament shall be delarmined and a lump sum
shall ba pald in terms of the Acl.

{3) It total impalrment scora is more than threa (Le, parmanent disablement is
higher than 30%), pension shall ba paid In terma of the Aat.

5. Medical Costs

(1) Madical costs shall ba provided for a parlod of not mare than 24 mentha from
the date of dingnosis or longar, If In the opinian of the Commisslonar, furlhar
madical ald will reduce the extent of tha disablemant,

(2) Medical costs shall cover the costa of diagnosis of COPD and any necessary
traatmant provided by any health care provider.

(3) The Commissionar ehall decide on the nead for, the nature and sufficlency of
madical costs o be suppliod.

6. Death Benefits
Death banofits payabla are:

(1) Reasonable burial expenses shall be paid in terms of Burial Exponses Policy;
and
a
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(2) Widow's and dependent’s pensions shall be payable, where applicabla, If the
amployos dies as & meult of work-related chronle obstructive pulmonary
disaane.

7. Raporting

The following documantation musl be submilled o tha Compansation Fund or the

amployar individually llable or the licenses concarned:

(n) Employer's Raport of an Oogupational Diseasa (W.CL.1),

(b) Firet Madical Report in raspact of an Ocoupational Disaase (W .GL.22),

{¢) Notice of an Occupational Disease and Claim for Compenaation (W,CL.14),

(d) Exposura History (W.CL.110) or an appropriate amploymaenl history guided by
Annaxura 1,

(¢) Progress or Final Medical Repor in respect of an Occupational Disease (W CL.26),

(y Madical Raport detailing tha employes’s axposures, symptoms, clinioal

faatiuras and treatment prascribad.

(g) An affidavit by the employee If an employer cannol ba traced or the amployer
will not timaously supply 8 W.CL.1, (W.CL.305)

(h) Pulmonary function tests confirming dingnosis and final pulmonary function lesta
whan no furthar medical Improvamant (s aniicipated.

(iy Chest X-ray and radiology reports or other relevant investigations, whera applicable.

Annexure 1: Agents and ocoupations assoclated with Occupatienal COPD'

Agent Occoupation . I
Chamicals, Isocyanates Painiers
vapours or gases | Sulphur Dioxida Foundries
Oxldaa of Nitrogen Chamlcal processora
Solvants Claanars, dry  cleanars,
personal services
(hairdressars, nall technicians)
Dust _
Mina workars, quarry workers,
construction workers, highway
Sllica, sliicate, coal, asbestos,| or tunnel workers, transport
= Minoral dusls | hard rock, cement, fibra, glass, | workers, conorete/cemant
quartz, asphalt manufacturing, foundries,
rafractory brick workers, ship
bullding, pottery workers
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s Hard rmatal Enginasrin
. g, malal workors,
dusti Aluminium car mantfacturers, foundries
Wood and paper  workers,
records prumlmlin;j and
distribution clerks, mill workars
Cotlan, grain, wood, animal ' L
e Organic dusts | jgad, mnE::Iﬂlﬁuinn. all mist, tea, g:::rumﬁﬂ“‘r::f ;’:&:::T:ﬁr
micrabials (plant/animal orgin farmers/agriculture, colton
taxtile workiors, fem
e o manufacture,
Meotal fumes —— = e ——
Cadmium
Vanadium Metal workors
. Aluminium B
Fibars R g T M e e -
Man-mada minarml fibors, I
| Cemamicfibors S
Waolders, automaobile industries
Ki?:ﬁlﬂ? ""HF:" ' :m“g::-': (opairs,  servicing), potrol
Complex snvironmastsl tobReos stations, firamen/rescus
mixtures .mm- lﬂ'."'ldlll ﬂﬂd lemui ll'lﬂﬂpﬂﬂ Wnrkurl.
abdinp pakue agriculiure, wallrassos
| B st ars | (passive smoke), e
Health workers, silica dusi-
E.'.Injﬁull nﬁftlln | M_yin_hac:tuﬁu_nl_ Tubarcilosis sxpoand workers Wi
v ' Adhesives, rubber, plastics,
Epoxy resins n-:ﬂmbuﬂw aplics, painting, lenther manufacturing, paints,
4 | petroleum, electronics, painting

* Expiaurm mirsl hove fakan place diilig anid in e course of parorming wiik

B. Claima Processing

(1) The Commissionar shall consider and adjudicate upon the liability of all
claiims,

(2) Tha medical officers employed by the Compaensation Fund are responsible for
the madical assessment of a claim and far the confirmation of the
acceptance or rejection of a claim,

MR TW NXESI, MP
MINISTER OF EMPLOYMENT AND LABOUR

DATE: ‘5 \ein \D ey
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For Attantlon: Mr Harry Maphologela (Hairy, Maphologsisg@isbour.gov.za)

Daaf br Lamall

REGULATIONS ON COMPENSATION FOR WORK-RELATED CHRONIC
OBSTRUCTIVE PULMONARY DIBEASE (COPD) FOR THE COMPENSATION
FUND MADE BY THE MINISTER UNDER COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1993: YOUR EMAIL DATED:

14 OCTOBER 2040
INTRODUCTION

1, Wa have bean requestad by tha Deparimant of Employmaent and Labour (“the
Depariment®) 1o scrutinies, and provida it with a legal oplnlon on, the drafl regulations
on Companaation for Work-Relatad Chronic Obstructive Pulmonary Disenss (COPD)
f tha Compansation Fund ("the Ragulstions) that are (o be mada by the Ministar in
terms of saclion 87 of the Compansation for Oocupational Injufies and Diseases Act,
1983 (Aci Ne, 130 of 1003 ("tha Acl"),

Z. Wi have scrutinisad the Regulations and hava, whare we found arrors and

matters ol concarn, mads suggested amaendmants direelly In the iext of the
Reguiations and cormmants for the Depariment's considaration. Howaver, wa nota
that thars are seme aspects of tha Regulations which sre of o scentific naturs snd as

auch we leave those sclontific aspecia (e the Department’s relevant perannel with
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thie scientific knaw-how o deal with ihem. The focus of our scrutiny of the
Ragulations anstras (hal (he Reguiations are infra vires (he provigions of the
snabling legisisiion, and thal are drefled in the corfedt drafting form and style. For the
puiposs of (his legal opinion, we pravide heraundar an overview of the provisions of
thin Rngiilations.

Ad Regulation 1

3, Rogulations 1 provides fof the dafinition of somae of the words used in the
Regulalione. Wae have made some suggosiod amandmants In regulation 1 ler thi
Dmpartmant's considaration

Ad Regulatlen 2

4, in termn of regulation 2, iha chronlc obstriclive pulmonary disease musi be
dingnosad by a modical practitioner. It also stetes that the disgnosis musi bs made
withiin 10 yaars of the last axposurs (o the causstive sgonis and thal the Medical
Officars smployed by (he Companaalion Fund ("lhe Fund®) musl determine whelher
the diagnosis wan made according to the acoeplable madicsl Mandards,

Ad Rogulation 3

6. Intarme of ragulation & pulmonary impairment must be determined using lung
funiclion tests sot oul in Table 1 and Table 2 provided for In thal regulation,
Regulation 3 alsa refera to Table 3 which purportedly roflocts the level of score
acoording io which permanant disablamant musl be caloulated, We wish o point oul
ikt thare (s fio Table 3 elther under regulation 3 or anywhare in the Ragulationa
themsalvas, Thie Dapariment should therafore reclify this.

Ad Regulation 4

@, Reguiation 4 daals with ihe compansation banefils payabls in tarms of tha

Act, It stalos, amongst other things, thal payment of lamparary lotal disablemeni
musl be made for as longs ns the disablement continues bul nor for a perlod

axceading 24 montha, and I the (otal impairment score |8 260 to thres, permanent
disablament musl be detarmined and & kimp sum must bs pald
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Aef Regulntion &

1 Ragulntion 6 deals with medical cosls. | slsles, amongat other Ihings, thal
madicnl conte must ba provided lor a period of nol mome Ihan 24 monihe fram (he
data of dingnoais of longer, if in the opinion of the Commissionsr furthar medial aid
may reduce the sxtant of the disnblament, and thal the medical cosls must cover the
costs of dingnosls of COPD and any necessary realment provided by any heaithy
onre providar

Ad Regulation &

(1] Raguilalion 6 deals with (ha peymant of desth banalils. It stales (hai
reasonable burlal axpansas mus! be paid in terms of & Bural Expanses Policy and
it @ window's and depsndent’s penslon must be payable, where applicable, if the
amployan disa as 6 resull of work-related chronle obetiuctive pulmonaiy diseans

Ad Regulation 7

8, Ragulalion 7 deals wilh the wparing of he ocoupational diseass o the Fund
and this documaents thal must be submitted which Include, amongal olher things, the
amployars raport of an cooupational disasss (W.CL.1), the first madical repor in
rsapact of an ocoupational disaase (W.CL.22) and iha nolice of an ocoupalional
dispsase and the claim for compansation (W.CL. 14},

Ad Regulation B

10.  Regulation 8 deals with the processing of claime and siatas that the
Commissioner must consider and adjudicate upon tha lability of all claima. It siales
furthor hal the Medical Officars amployed by the Fund are respansible for the
medical assesamant of a clalm and for the confirmation of the scceptance or

rajaciion of a claim,
MINISTER'SE POWER TO MAKE REGULATIONS

14,  Inlerms of section 87 of the Act the Minlster s smpowsred to maoke
magulations i reapael of ihs matters provided for In that section. Beetlon 87 of the Aci
alates as followa:
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16.

“Regitations

871} fhe Ministar may make regulatfons, sfter conguliation with the
Fnared, rajnreing—

fa) the place of meating and the procediure to be followed al any
maating of the Diector-General antd assessors or al any
procaadings in tarms of this Acl with which the sasessors afe
concamed, or al any investigation in térms of this Ao,

{b) subject o seclion 76, the fess payable o medioal
praciitionars oF chiropractars in respect of ssrvices rendared
i torma of this Adi;

(c) the procedure fo ba followed in paying assessmunts and
fines fo the Dirmclor-Genaral,

(ef) the parsona fo whom, (he places where and the manner in
which paymanl of assessments in terms of this Act shall ba
made;

{a) the datermination of the amounl and the condifions #nd
manner of paymanl of benefils 1o assessors oF claases of
O8RORFOIS]

{f) ihe disposal of moneys payable in lerms of this Act to any
paruon other than the Direclor-General snd nol claimed
within tha prescribad pariod by the pereon aniilled thareio,

matiter which shali or may be prescribed by

o ::uhﬂm in terma of this Aei;

(h) any other matter, whether or not connected with any
matter mentioned In paragraphs (a) fo (g), which he may
deem necessary or expedient to criba In order fo
furiher the objects and purposes of this Act,

(2 Differeni regulations may ba made under aubsection (1) in
rospect of differont clssges of employers and employees and of differeni
arwas, ond the Minlstar may, afler consultation with the Board, in respoct
thereof differeniiate in stich manner as he or she may desm axpadient,

(3)  Any parson who coniravenes or falls to comply with any

rogulation mac under subseclion (1) shall ba gullly of an affence and lablo
of conviction fo a fina, or inprisonment for a period nol axcesding six
montha. "

Chronlc ebsliisiive pulmonary dissass, of which the Regulations are

gancarned with and iha compansation thsreol, Is listed in lem 2.1.0 in Behadule 3 of
the Aot llerms 1, 2, 3 and 4 of Schadule 3 of tha Adl read a8 follows:

" Sohedula 3 deals with the List of Oecupational Dissases which deplois
disanses thal are cocupatienal and compaensabla on the banefits of an
uxplicht presumption Tefarmed to In terms of seclion 88 of the
Compansation for Decupationnl Injurles and Diseases Adl, 1693,
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2 Tha amandsd Sohadils 3 6 leaued la align ha lisl of dissaaos
mantionad in the lirst column of Behadule 3 of The Companastion fo
Oooupational Injutles and Diseases Aot, 1003 with iha list of
oooupalionil disesses appanded fo Internustional Labaur Organization
1184 Lint of Oceupationnl Diseases Recommendation, 2002

| This emandnd Sohadule 3 la issuad in conformity with secilons 85(a)
and 68 of the Companeation for Dcoupational Injuries and Disesses
Anl, 1863,

4, The List of Oceupational Diseasss appanded 1o (his amendad
Bahadiile 3 shall supersede ihe st of diseases mentloned in the first
polumn of Schedule 3 in lerms of G5 (a) of the Compenaation for
Oooupalional Injufies and Disssses Act, 18037,

16, Sines thie Regulslions are concermed with 1he chrenic abetructive pulmanary
disoane which & provided for In the Schadiila 3 16 the Al and the compenaation in
raapact of chronle ebstiuctive pulmonary dissase, Il ssams that the Regulalions
undar consideration fil within the purview of seation 87(1)(g) and (h), whiah
ampowais tha Miniater 1o moke regulations. Accordingly, we are of the view (hal thi
Minister has the requisile nuthority to make the Ragulations.

COMPLIANCGE WITH PRESCRIBED STATUTORY PROGEDURE

18,  We note thal the Agl doas not presaribe any pariculsr procass (o be adhered
to during tha making of regulations. Howovar, insofer as the Regulations will have &n
impact on people's fghts, il i iImparstive that a falr process must b lollowed in
making the Regulations. In Minister of Hoalth & anather v New Clicks SA (Ply) Lid &
others' the GC stated the following:

“Standarca of falmass called for In respect of law-making by legislative
administrative action are different (o standards of falrmess called for In canes
invelving adjudication or ndministrative decisions such as licansing enguiries
and tha like where individual inlerests are al stake and dacislons affacting
particular individuals have to ba taken. An Individual nesds to know the
concims of ths administraior and (o be givan 8n epparunity of answering
theae concarma. The decisions may depand on ﬂﬂlﬂuhr facts and may
gometimes Involve disputes of fudl hal have (o bi resolyed.”

[2008] JOL 16630 (CC) (*Naww Cllekar),
Ihidl at parm 153,
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6

Whaii || comea lo the making of mgulations the contex! |s diffsreni.
Regulations affecl he genaral public and thol means thal diveme and oftan
conflicting Inlarests have to be taken into secount in deciding what the laws
will ba. Tha dedlsion of ihe law-maker on how o resolve these conflicling
Intoreats is ultimataly a question of polioy *

In Parliamani this |s done through the publication of & Bill containing the
provislons of the proposed leglslation, hearings before parilsmentary
commiliess, and debatos in Pariamen! where malters of principle rised by
nnciore of the public affected by the lnw can be cantestad,*

YO0 Ayl Grer ITIRCIE SOTCL ICHNIRAYE SRnet BlYe SCon, 1Ne progaciurs

|.. Arall peciilid f,; of comiment serval IS Durpos Al
noople Wi @ W|MWW' LEJEIR AR LG Ly
-, G0 WA AINORD CGONCory e cout] tee e e SOCoLin 1
whather or nal chanaes nead (o bs made 16 ihe drafl,™ (Qur underlining)

19,  Furthermaore, tha Dapariment's attantion s drewn o the faet that, in termn of
uociion B(3) of the Constitution of the Republic of South Africa, 1698, the drafi
Regulations must b published in al lsesl iwe officlal langusges and nen-complisnce
with this reguiremant may resull in ihe Regulations baing invalld. in Cantral African
Sarvicos (Ply) Croas-Bordar Road Tranasport Agency v Ceniral Afrloan Road Services
{Pty) Limited and another v Tha Minister of Transport and Anether Case No;
3223872011 (North Gauteng) the High Courl folind ihe amendment regulations
pramulgatad by tha Minister of Transpori in tlerma of section 61 of the Cross-Bordar
Rond Transport Acl invalid, The regulations had he sffect of incressing the permil
feon payable 16 the Cross-Border Road Transpori Agency ("Agency”) by erons-border
road (ransport operalors by o substantial samount. Tha courl made, smongsl other
things, the following findings: The regulations wars publiished anly in English,
contrary 1o the constitutional requirement that laws must be promulgsted in two
official languages; the right 1o procedural falrmess in the publication and promulgation
of tha regulations had been violated, propsr consultation on tha tarfl increases had
nol takan plice; and the Agency's bosrd had falled to apply 1e mind to the drail
regulationa, The High Courl granted an order, intar alla, In the following tarms: *

(@)  The Regulations were published in 8 mannar inconalstent with « 8(3)
of tha Constilition.

o

Ihih 8l para 1564,

Iiel ai purs 160,

ibid oi purm 167,

Tha High Courl's judgmant was subsequantly confirmed by the Consliulional Cour in Cenfral
Afrigan Svrvices (Ply) Croas-Border Road T, Agancy v Cenlial African Road Services
{(Pty) Limited and another [2015] JOL 33212 i
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() Thia Ministar of Transport and the Agency failed to comply with their
conmtiiufionasl obligation {o ensure procedural lalmaess in the publication and
promuigation of the Regulations

(o) The Agancy fallsd in its conatitutional duly to comply with fla duly io
fncilitate proper piblic commeni before publishing the Regulations

()  The board of the ngancy falled in s statutory duty 1o properly connldai
the drafl regulaiions, for the aake of conmulling with the Minister,

(8)  The Regulailons are, ie @ conssquence, promulgated in & mannar
thal s incanaistant with the provisions of Promation of Administrlivis Justice
Aol Mo, 3 of 2000 and seclion 33 of the Constilution, and are \harefere invaild,

CONCLUSION

20.  Bubject lo our commants above und the supgestad amendments on iha lext,
wa are saliafied that the provisions of the Regulations are consistent with the Adl, he
Conntiulion af ihe Republic of South Africs, 1808, and conform lo the laglslative

drafling form and styla.

21, Wa altash herelo # sell copy of tha Regulations ineorporating our sugpestad
amendmants for your consldaration.

Yaurs ainoaraly

i

OFFICE OF THE TATE LAW ADVISER
RAMAILA/ J NURBE/ B -GADINI
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COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT, 1993
(ACT NO. 130 OF 1993)

REGULATIONS ON PULMONARY TUBERCULOSIS IN HEALTH WORKERS FOR
THE COMPENSATION FUND MADE UNDER THE COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1803

The Minlater of Employment and Labaur, after consultation with the Compansation
Board has, undaer saciion 87 of tha Companaation for Oceupational Injurles and
Diseases Act, 1903 (Act No, 130 of 1993) mada the Regulalions in Scheduls A,
These regulations are published for public commants only,

Interested and affectad pariles are hareby Invited to submit written representations
on the proposed Regulations. The aforesaid represamations musl ba markad for the
attontion of Mr TH Maphologela and sent by registared post or amalled or hand
deliverad within 80 days of publication of thia notice to the following addresses:

Compaensation Fund OR PO Box 8566
167 Thabo Sahuma Stroat Pretoria
Pratoria 0001

0157

Emall addresses: Kimbly.Makgobaglabourgov.ze or Harry. Maphologela@labour.gov.za
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Copies of the Regulations are herewith attached

/g f:f 1’1 A

MR TW Miﬁ'sjr/. MP _ _
MINISTER OF EMPLOYMENT AND LABOUR
DATE: Sl \s@\ ey,
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SCHEDULE A

REGULATIONS ON PULMONARY TUBERCULOSIS IN HEALTH WORKERS FOR
THE COMPENSATION FUND MADE UNDER COMPENSATION FOR
OCCUPATIONAL INJURIES AND DISEASES ACT, 1983

ARRANGEMENT OF REGULATIONS
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L

1

Dafinitions

In these regulations, s word or axpression o which a mesning has boan
assaignod in (he Act or these Rogulations shall have the meaning so assignad
unless the context otharwise indicales—

“gulture” refers o the growing of microorganiams, tissue cells, or olher living
matier in 8 specially prepared nutriant medium controllad condition;

“Gans XpertMTB/RIF" referm o a last usad for rapid tubsroulosis diagnosis
and rapld antiblotic sensiiivity. It detects mycobacterum luberclilosig and also
identilies resistance lo Rifamplein in less than 2 hours;

“lung function tests "moans a varlely of tests that chack how wall tha lungs
ara funclioning, ualing instruments 1o test tha volume, capacity and emptying
of tha lungs,

“mycobacterlum tiberculosis" means n corlaln type of bacterla that have a
tandency to affect mostly the lungs, but can affect athar parla of the body;
“secupational pulmonary tuberculosis (PTB)" maans an Infeclious
disonsa caused by mycobacterium tubarculosis in the workplace,
“pulmonary” moans lungs;

“pulmenary tubsrculosls” means an Infectious disease causad by
mycobacterdum tubsrculosis which affecls the |unge;

“radiology” means a sclance dealing with Xrays and other high anergy
radiation used to detect abnormallties in the body;

“ Regulationa” meana the Regulalions on Pulmonary Tuberculosis in Health
Workara for the Compensation Fund madae under the Compeanaation for
Ocoupational Injurlas and Diseases Act, 1993,

“Rifampleln” maana one of the drugs usad to treat tuberculosls,
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2. Diagnosis
(1)  Tha diagnosis of ooatipational pulmonary ubsroulosis ahall be

mada by a medical practitioner based on tha following:

(a)  dafinitive diagnosis by Isolation of mycobaclarium tuberoulosis;

(b} by mioroscopy and cullure of spulum of body flulds or teaue;

(vy  presumplive diagnosis can be establishad with —
(I} & positive sputum smear and a relevant clinical or

radiologloal plolure;

(Il two positive spulum smears; or
(i) a positiva GanaXpait MTB/RIF
Providad: If it Is impossible to [solate mycobactarivm
tubareulosis using mioroscopy or bactarlal cullure, other
accaplable dingnostic tachniquas may be usad;

(d)  a chronological relationship between the work-related exposure
and the developmanl of occupational pulmonary lubarculosls;

(8) @ presumed axposure to occupational pulmonary tuberculosis
bacllll in working environmants where cases of active
otolipational pulmonary tubarculosls are found or as a reaull of
analysls or teating of infected body tissuas or flulds.

(2) The medical officers employad by the Compensation Fund shall
datermina whather the diagnosia of oceupational pulmonary
lubarctilosis as made according o acceptable madical standards,
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i Impalrment

(1) Pulmonary function Impaliment will be determinad by & Lung Function
Teul dona In accardanca with the commissionar's regulations on
Pulmonary lubaroulosis.

(2) Impalrment as a rasult of pulmonary tubarculosis or complications
arlalng from anti-luberculosls medication administarad to the emploves,
will be assessed In acoordance with best practices using the criterins for
rating parmanant impaliment under the latesl American Maedieal
Assoclation Gulde,

(3)  An amployos must be submit 1o the Compensation Furnd a Final
Madical Report In respact of an Ocoupational Disessa (W.CL.28) when
the employee's condition has reached meximum medical improvemant
and the raport should clearly Indicata If the amployae has bean
compliant and has completed treatmant.

(4)  Anamployas must be aubmil to the Compansation Fund a recent lung
function tests done slx month# to one-year post complation of
ocoupational pulmonary luberculosis treatmant.

(6) I the first lung function test post 6 months Is abnormal, second |ung

function test aftar 12 months of ireatment shall be used to determine

parmaneant disablement,

4, Compensation Benoflts

The compansallon benefits payable according lo the Acl are as follows:
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(a)

(b)

(c)

(d)

{i

Paymant for lamporary disablamant which shall ba made for as long as
such disablamant sontinues, bul not for a perod axceading 24 months,
or langer, Il Jurther treatmant is reguired (e.g, drug resisiant
lubarculosis);

paymanl for parmanent disablemant which ahall ba mada, where

applicabla, and whan » Final Medical Report I8 recelvedan conditian

that —

)] the Final Medical Report and lung funotion test (in the case of
pulmonary tubarculosia) must be submilted &t laast 6 monthe
and no latar than 12 maonths after completion of treatment of
tubarculosls or soonar Il he reating medical practitionar
consldars no further Improvemant le anlicipated; and

(I wharn tha lung function tests result dane 8 months' post
lubarculosls traatment, shaw abnormality, second lung funation
tests taken at 12 montha' posi treatmant will be used (o assens
parmanant disablemant;

if total Impalrment score ia zero lo throe (Le, parmanant disablemant Is

lass than or aqual to 30%), permanant disablament shall be

determined and o lump sum shall ba paid In terms of the Act; and

If total impairment score is more than three (l.e. permanent

disablamant Is higher than 30%), pension shall ba pald In tarms of the

Aat,
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/

§. Meodical Cosis

(1) Madical conts shall ba provided for a period of nat mora than 24
imanthe from tha dale of diagnosis, or lenger, I In tha oplnlen of the
commiaslonar, further madical coats will educe the axlent of the
cdisablaimant

(2)  Thae madical costs shall cover the diagnosis of tuberculosis and any
nacassary raatment for the luberculosis provided by any haalth carg
presider.

(3) The commissionar ahall decids on the nead for, the naiure and

sufficlancy of madical cosls (o bu supplled.

@. Death Benafits

Danath banafits payable are as follows!

(a)  Raasonable burinl expensas shall be paid in lerms of a Bural
Expanses Policy, and

{b)  Spouse and dependent’s penalons shall be payabla, where applicabla,
If the employee dies as a msult of cccupational pulmonary

tubarculoals,

7. Raporting
Tha following documentation must be submitted to the Compensation Fund,
the amployar Individually liable, or the llcansee concarmod:
{a)  Employer's Report of an Occupational Disease (W.CL.1);
fb)  Notice of an Oocupational Disease and Claim for Campanaalion
(W.CL.14);
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(c)

R

an affidavil by the amployes (W, CL.306), It an amployer cannol ba

traoed or the amployar will not imeously supply a W.CL.1;

{d) Exposure History (W.CL.110) or an appropriate employmant history

(a)
(f
1)

(h)
()

{n

which may Include any information that may be halpful to the
compansation commigslonar Lo, flsk nsseasmeants or resulls of
anvironmental hyglone assesamants Including tuberculosis guestionnalre

and chockllst: Submil tubarculosls questionnalra and chack |ist

Firat Madical Report In respect of an Occupational Disease (W.CL, 22),
laboratory results demonatraling mycobactarium tubserculosis;
supporting documantation relating to the assessmant of impalrment of
the amployes Including, cheat x-rays; radiology reports; lung function
tesis (which Include pre- and post-administration of & bronchodilator);
haaring function tests and narve conduction studies;
for snch consultation, a Progress/Final Madioal Report (W.CL. 26);
Progress/Final Madical Raporl In respect of an Oceupational Diseass
(W.CL.26) when the employse's conditlon has reachad maximum
madical Improvemant and the report should clearly Indicate if tha
omployes has been compliant and has completed treatmant and the
raport must be accompaniad by tha recant lung function tests done b
months to one-year post completion of occupational pulmonary
{uberculosls treatrmant; and
in oase of dealh, a death cortificate and a BI-1663 (nofiffcation of death),
ora death coriifionte ascompanied by a detalled medical report on a
praclice letterhead, on the cause of daath.,
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i

(k) iuberculoms questionnare 1, and

{l) tubsrculoais chscklist

8. Clalma Processing

(1) Tha commissionsr shall conslder and adjudicate upon the llability of all

alialims.
(2)  The medical officars employed by the Companeation Fund are

rasponsible for the medical assessmant of s claim and for confirmation

ol aceaptance or rejpction of the clalm.

————— —-—"'d_'-.d_.__

MR TW NXESI, MP N
MINISTER OF EMPLOYMENT AND LABOUR

DATE: Siates2 )\ Bcin ey
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LEGAL OPINION; REGULATIONS ON PULMONARY TUBERCULOSIS IN
HEALTH WORKERS FOR THE COMPENSATION FUND MADE BY THE
MINISTER UNDER THE COMPENSATION FOR OCCUPATIONAL INJURIES

AND DIBEASES ACT, 1983

INTRODUCTION

1. The Offica of tha Chisf Glale Law Adviser han boen raquested by the
Dapariment of Employment and Labour ("Department”), 1o consldar the drafl
Regulations on Pulmanary Tubsreulosla in Health Warkam for the Gompanaation
Fund, mada by the Minlster under the Compenaation for Ocaupational Injuries and
Dissases Acl, 1983 ("draft Regulalions®), In lerms of section 97 of the Companastion
for Oooupational Injuries and Diseases Act, 1903 (Aci No, 130 of 1983) ("Aat"),

2. The Act provides for compeneaiion for disablement caused by ccoupational

injuries or disoanes sustained of contrmetad by smployeas In the couree of thalr
amploymant, of for death resulling from such Injurles of diseanss.
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3. Chaplai VIl of ihe Acl provides Tor ocoupational disemses. Seclion a6 of the
Acl provides for compaisation for cocupational injuries snd subssetion {1) tharaaf
rands an fallows;

"Compensation for oceupatlonal disoases

@5. (1)  Subjeci fo the provislons of this Chapier, ar m«,
shall be entiffed (o the companaation provided for and prescribed in i
it in proved io the salisfuction of the Direclor-General—

{a) that tha smployos haa contracied & disoase mentionad in the firal
oolumn of Schedule 3 and that such disesse has arlsen oul of and in
ihe course of his oF her employmeni; or

{b) ihai tha employee has coniracted o disease other than a diseanse
contemplated In paragraph (a) and thal such diseane has arisen aul of
aind in the course of his or her employmaent .

4. Saclion 07 of the Aot smpowers the Minister (o make regulations, aflar
conmuliation with the Compensation Board, in respect of corlaln specllied
matiars, Bacllon B7 provides an followa:

“"Regulations

7. 1) Tha Ministar may make regulations, after consultation
with tha Board, regarding—
fa)  the place of meating and the procedure to be followed at any meeting

(b)  subjoct to aection 76, the feos payable fo madioal praciltioners o
chirepractora fn reapect of services rendered in terma of this Aci:

(6)  the procedure to bo followed [n paying assessmanta and fines fo the

{d)  the persona o whom, the places whare and the manner In which
paymani of assessmaents in lerms of this Ael shall be matle;

() tha delermination of the amount and the conditions and manner of

# Wﬂh;ﬂﬂ:hnﬂﬂﬂﬂdﬂ:ﬂﬂmm-

disposal of moneys payable In terma parson

mmmmawdmmmmmﬁmm
pariod by the paraon entitled therelo;

(@  any matter which shall or may bo proscribed by regulation in ferms of

(h)  mny oiher matter, whether or nol eonnected with any maiter

5

(2)  Dilfereni regulations may be made under
subseetion (1) In respaci of diffarent olasses of employers and smployess
and of differani orons, and the Miniater may, after consultation with the Board,
in respact thereaf differentiate in suah manner as he of she may deem
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axpodiont.

(8) Any peracn who contravanos oF falls o comply with
any regutation made under subsaotion (1) ahall be guilty of an offence and
Habie on convislion (o a fine, o imprisanmeni for 8 periad nofl oxosading six

months®

DISCUBSION

i, Sahadila 3 af the Aol deals with the list of sccupstional diseases which are
pooupalionsl and compensable on (he benalils of an expllol presumption refared (o
In tanma of ssction 88 of the Ast’,

a. Tha drall Regulations seak (o provida for companiation relaled o pulmoniry
tubaraulosls In healllh cars workern, This disease ls referred o in Schedule 3 (o he
Act as lubsreulosls of (he lung whieh Is the same as pulmonary Wibsrculosis and
iherafore this disesse fuls within the ambll of secticn 85(1){a).

Tha Minister's powsr to mike he regulations ls a publie power thal musi be
axerolsed subject (o the Conatitulion of the Rapublic of South Afrios, 1086
{*Consliiution”) and the lew, In exerclsing such public powar, the Minister is (hus
raquirad to somply with tha principle of lagality. This means that the Minlsler can
only exprolse 1he powers (o make regulations within the pemmetens of the Al and
ihe Constilution

74, In Podsure Life Assuranca Lid and Others v Greaiter Johannoabiig
Tranahtional Metropalitan Counall and Othara®, the Constitutional Courl atated the
following In pamgraph 88 of he Judgmant regarding the principle of lagalily:

‘r1] It Is u fundamantal prineiple of the rule of law, recognired widaly, that
the exercise of public power ls only legitimate whare lawful. The rule
of law = io the axtant al leasl thal It axpresses the principle of legality
—Ja genaraily undarsiood to be a fundamanial principle of
conafltutional lnw." {footnote omitied)

! Praaumplion regarding cause of ocoupational dissase

i, it i HHHIIMHMMHWMHMIIWHW
work manlonod in Schedule 3 [n ol of thil disoase, || shill be presumed, unlass the contrmry |s
proved, thal such dissane arons oul of and in the cossi of his amplaymonl.

3 1nnn ('f:!] IWELI 1468 (C0) ("Toduim®),
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7.2, The Conuliiulianal Courl furthar stated the lollowing in paragraph 58 st

o (g by law. At lenst in this snso ther, the principh of
legailly la impliad whhin ke fartoe o b i o oicion” (Our
undarlining)

7.4 Tha principle of lagalily wan also ruled upon in the ease of Pharmacationl
Saclety of South Alriea and othars! New Clieke South Afrioa (Pty) Limited v Minister
of Health and another: Tehabalnla-Malmang NO and another” whare the cour
axamined the scopa of tha Minlstor's powers In promulgaling regulstions under ihe
Madiolnes and Relaied Subslances Acl, 1085 (Aol No. 101 of 1p688),

74 The Buprema Gourl of Appenl hald that the regulations which In ensance
provided for @ pricing sysiam ihai defined and confrolled the single axii pries of
manufsciireis and for 8 depensing fes, wenl bayond the powsrs thil Were provided
for Inihs Aol Another problam with tha regulations wag (ha faol thal while ihe Aol
requirad that ihe regulstions should prascriba tha method of publiostion of the slngle
ol prica; hate powers were delegated 1o tho Minister or the Director-Ganaral. Tha
roguliailons consaquently fallad tha legulity test an many fufidamaental sspects

7.6 All ragulations musi therefore be drafted In compliance with ihe principle of
lagalily, falling which the regulations may be declared as invalld,

7.6 Tha Consiliutional Court haa stated that "l is &n imporant prinaiple of the nile
of law that rules be stated in & clear and accassible manner”. This principle was
damonsiraied in the cane of investigating Direatorate: Serlous Economio Offences
and Othara v Hyundal Motor Distributors (Ply) Ltd and Others: In Re Hyundal Moler
Disiribulors (Ply) Lid and Others v Smit NO and Others”, where the Canstilutional
Courl painisd oul hat “the Lagisiature is under a duly 1o pans lagislation that is
rasacnably clonr and praciss, enabling clitzens and officlals to undarstand what la

axpaated of them".
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6

7. Tha affect of whal wis slatad In the abevemanilonid authorlly e thal in
muaking reguiaiicns, the Minlster s under a duty o make regulsiions ihial are
rennonakily clear and preciss, snabling citizens snd officlsls (6 understand what in
axpacted of tham, In Affivdable Modicinea Trusl & othera v Minister of Healih, RSA
& another” the Constitutional Gourt hald as follows:

"[108] Rogulntion 18(5) was chaflenged on the basia thai it is vague snd
dunmmhlmmnfhmmf Thae docirine of
vaguenaas fa one of the prinoiples of common law thet wes
by courts to regulate the axerciss of publlc power, As pointed out

, Ihe axercise of publle power Is now regulaled by the
I:'-'IJI'I'Iﬂ'H m.\'ﬂfﬂl‘ﬂﬂmw fr. '1 TIPS 3 AL & 1)

LR LTREE FRAfEr CIF IR il II "J".".I'I' ' G L L ,'
r/lr i [

_.I;-I,. ...III.,I_. 'III.II ol g e o 3 H
e fnchciate Wil fegE0HMNG GO |m1“ﬁw,
,,—11--1*1 rﬂwﬁrwmw-ﬁx., f J

R |i i .'Fl SLSLLEL
VErmmant Io QAT SO DFICHTIG O Fii

bt Ml l‘. m’ﬁ|WW1 FUF PR SRR ul
nmmm (©ur underlining)

7.8 Roegulstions must therafore be drafied In such o manner tht is clesr and
inderstandabls. 1t shald nol be vagus and i musl bs undarstandable io those o
whieh Il appliaa,

8. Whaen making regulations undar the Aat, the Minialer must comply with the
Conslitution and the empowsring provislon, which Is section 87 of the Act, |t appears
that the powar of the Minister to make regulations relating io compansation reliled o
pulmonary tubsroulosis In health care workers is not explicilly stated In sealion
87(1)(a) to (1) of tha Adl.

B4 Howsver, section 97(1)(g) provides that the Minlster may muke regulations,
aftar consuliation with the Board, regarding any mattar which shall or may be
presaribad by regulations In terms of the Acl. In addition, section 07(1)(h) provides
ihal the Minister may make regulations, afler consullation with ihe Board, regarding
ariy ather matler, whether or nol connected with any matier mentionad In paragraphs
(m) 10 (@), whish he may desm necassary or axpadient lo praterbae In order to furthar

2000 (3) BA 247 (CO),
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a8
thes ahjsals and purpones of this Aol,

82  Inthe ones of Beruldenhoul v Rerd Accident Fund”, tha Suprems Courl of
Appeal commanted on ihe power (o make regulations *which may be necessary o
axpudiont lo preseribe in order to achieve or promole the objecl of ihis Aat”, by
stating that this provision "cannol ampower the making of regulations which widen
i purposs and objeal of the present Aol or which are in confliel themawith®,

8.3  Thomion thus advises thst such genaral provislons are purely anclllary or
ineldantil 1 the purposs of he Acl. They authorise ha provimion of subsidiary
maani of carrying Info effect whal Is aiready snacled in the Aot lself, and do nol
allow attampts to widen the purposes of th Acl, o add new and different mesns of
carrying tham oul, or to depari from or change (is objectives "

B4 As s ovidenoad from the long title of the Aal, the object and purposs of
ihves Aci I fo provida for compenaation for disablement oaussd by occupstional
mjuries of diseases sustained or conlracled by employees in the couraa of thalr
amploymanl, of for compansation in the cuse of death meulling from auah
Injuries or diseanes,

8.8  Thedmit Regulalions concarn the scope of companuntion for
acaupationnl disenses, In lerms of secton 87(1)(g) of the Ad read with seation
B(1)(®) of the Act, the Ministar may make ragulaiions, after consuftation with
the Board, if It s proved 1o the satisfaction of the Direcior-General that the
amployes han contracind a dissnse mentioned in Schodule 3 to the Act and
that suoh disease has arlsan out of and In the course of his or her smploymant.

86  Considering the subjlect matier of ihe drafl Regulstions, we ar of the
view thal secllons 87(1){g) and (h) and 65(1){s) of tha Acl aré the approprinte
provislons which empowar the Minlstar to makae the regulations,

B Wa now furn to deal with the drafl Regulations as set oul In the Schedule.
Wa have suggestad track changes with regards io the drafting style and form of the
drafi Regulations, This ls dona In order (o align the drafl Regulations wilh common
laglalativa drafling siyle and form,

ﬂmia:fd.i.m'm R
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Ad clauss 1 of the drafi Reguiationn: Definitions

8.1  Clause 1 of the drafl Regulation provides {or tha delinition of carain tems
usad n the Regulations, Wa have insariad a ssntanos o the beginning of regulation
1 o mmnlst wilh the Inferpratotion of definitions unad in thes Schaduls. Wa have alio
insariad a dafinilion of Regulations o &s to avold ediaus repatition throughou! the
drafi Regulsilons, We have resmnged the order of some of the definiiions 1o snsure
thit thuy appear in alphabalionl order,

8.2  Wa nots thal the Deparimant has defined "Gen XpeolM TBAIF"; however,
upon resssrohing the term we note That no suoh lerm axists In any medical acadamin
which wa have conaldered |n conducling our ressarch, In the texi of the dmil
Ragulatians the Dopariment usas the lerm "GeneXperl MTB/RIF* which appesrs lo
b the correct medical taim, The Departmeant is requested 1 sonfirm e Intention as
to which tarm s porrect and o amand this daflnllion In clauibe 1 of the draf
Regulations.

2.3  The Dapartmani has defined oooupational pulmonary Wibarculoals as follows:
“oootipational pulmanary tubsrculosis” (FTB) maans an infeclious diseass causaed by
mycobaciarum {ubarculosis In the workplace®, We have noted that the Department
uses pocupalional pulmonary tubsroulosis und FTB Intarchangaably in the draft
Regulations. Ascording 16 Thortan, & dafinition should define one word of
sxprossion only®, The Depariment s advised to dlarily in the draft Regulations which
axpranilon || wiihes (o use, |f the Depariment wishes to ute PTH in the dft
Ragulationn, then this nesads 1o be defined, Upon furthar parussl of the Acl we noted
ihat the Act rafers 1o lubsreulosls of the lung and bovine lubarculosls In Schadule 3,
howevar there s no spedlfic referance o pulmonary lubarculosls; oceupational
pulmonary lubarculosis or TB a8 an abbravistion for tubaroulosls. We also note that
in tha draft Regulations, the Dapartmant refars interchangeably te occupational PTB,
TB, pulmonary TB, wheroulosls and occupalional pulmonery luberoulosle, |t appears
ihai all ihons terme are referring to the same thing which, In the eantexd of thess dmit
Ragulations is an infactious disoans oaussd by mycobaciarum tubarculosls which
affects lings, contrmated by an employes, which has arlsan oul of and n the course
of hin or her smploymant,

Thamton, Laghdathe Deafting sl page 161,
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g4  We proposs that Il the Departmant |s deairous of using "acaupational
puilmnniy lubsroulosis’ as an axianding dafinilen, then the Dapariment s
requentod (o clenrly define and abbraviate the lerm in alaune 1 of the drmi
Ragulalions. Furthar, I the Depariment wishas o uss the phrass TH then we suggest
ihmi TH is defined In the dafl Regulalions. n additlon the Deparimant nesds 1o bes
cansisioni with the use of lerms throughout the drafl Regulslions so as 1o avold
pmibalgiiltia,

Ad clause 2 of tha draft Regulntions: Disgnosis

P56  Clause 2 of the drafl Regulalions seaks lo provide for (he disgnosis of
pooupalional pulmonary lubarculosls and the various ways in which such o disgnosis

can b made, Wae have suggested that paragraph () be divided into subparsgraphs
i make tha Regulaiions more reader friendly, howavar I this does nol corratly

rafisot the Daparmaent's Infantion then thin may be ignored.
Ad clausa 3 of the draft Regulations: Impalrmant

8  Clause 3 of the drafl Regulailons sasks lo provide for the manner in which
pulmanary funclion Impairment shall be detarmined and sssassed,

8.7 Wa nele that sub-regulation (3) doss nol read cormolly au it doss nol
atipulste If the Final Medioal Report neads to ba submitied. If the Depariment
reguires ihe submission of the Final Medioal Repar in respact of an Oooupailonal
Diseass, hen this nesds (o be clearly stated, [n addition It neads o be stated in this
regulation who |s required (o submil the repart and 1o whom the reporl should be

submitied.

9.8 Sub-regulation (3) also makes reference to lung function tests, If the
Daparimant regulres thal these lests need (o be submitted, then this must be cleardy
slatod In the dmft Regulafions and the delalls ragarding who must submil the tesis
and o whom the teste should be submilled, must ba sontalied therele,

Acoording 1o Thomian sl pige 148, “An exiending definiion atipilatas 1o he dalined torm a moeaning
hfmwwhmﬂmﬂmmhm thes frmm,
Suah n dfinition adtels 1o il maniny an sloment of assigrud
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Ad clauna 4 of the draft Regulatlons: Compensation Banefits

('R Clauss 4 ol tho drafl Regulalions seskes o provide for the compansation
banefils payable nccording lo the Acl aflar ssssssmant of the impalmment, Miner
amandmanis weare suggesied In clauss 4 of the dmil Regulations.

Ad elmunn 5 of the drafl Regulations: Medical Cosla

#,90 Clausa 8 of tha drafl Regulations seaks to provide for the medionl cosis thai
will b provicad afier a disgnosis of luberGiloals. In sub-regulation (2) we have
suggestad the inserion of the words "for the lubereulosin” io narrow the ambll for
whioh madioal coats will ba pald.

Ad clause 6 of the draft Regulations: Death Banefits

8.11 Clause 8 of iha drafl Regulalions seeke to provide for desth baneflils payable
iny frma of & Burial Expanses Polioy snd whers the smployss diss as & resull of
{ubaroulonis, widow's and dopandani's panslons will be payabls.

Ad clause 7 of the draft Regulation: Reporiing

9,12 Clauss 7 of lhs drafl Regulstions seaks to provide for the decumentation thal
miisl ba submitiad 1o the Compenaation Fund, ths amployer, ndividusl llable, or ihe
|ismnmme oonomrTod,

8.13  Wa nola thal paragraph (d) doss nel red correclly as || doos not atipulate If
iha lubaroulosls quasiionnalie and ehacklisl noads o be submilied. Wa have

suggostad & redrafl of the paragraph for the Deparimant's conslderation,
Ad clause @ of the drafi Regulations: Clalms Procesaing

@14 Claune B of the draft Regulations sseks to provide for the consldamiion and
ndjudication of all clalms by tha Commisslonar and It makes provision for madionl
offlcars amployad by the Compansalion Fund 1o be responsibls for madical
assossmenia of clalims and confirmation of scoeplance or mjedtion of dalms, wWae
have suggested minor dmfiing smendments to olause 8 of the draft Ragulations,
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10,  The Depaitmont's aliention s drown fo the facl that, In terms of seslion 6(3)
of Iha Canutilution, the Regulations musl be published in sl lesst two official
languages and non-complinnos with his requiremant may reslt in the drafl

Ragulalions balng invalid

CONCLUSION

1. In light of {he above discussion, we aro of the view hal the Ministar has the

requislis authorlty to make the Regulalions under consldemtion. Subject to our
nuggealad amandmants made directly In the texi of the draft Regulations, wa are of
ihe view thal the dall Regulations ls In order and conforms 1o tha form and siyle of

lagislaiive drafling.

12.  Wo nlinched harelo i copy of the dmfl Reguistions with trask chiinges
incorporsting our suggested smandmants for your conslderstion,

Yours tncaraly

FOR THE OFFICE OF THE CHIEF STATE LAW ADVISER
8, GOVENDER / 8, WILLIAMS / T. HERCULES
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COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT, 1983

(ACT NO. 130 OF 1883)

REGULATIONS ON OCCUPATIONAL PULMONARY TUBERCULOSIS
ASSOCIATED WITH SILICA DUST EXPOSURE FOR THE COMPENSATION
FUND MADEUNDER THE COMPENSATION FOR OCCUPATIONAL INJURIES
AND DISEASES ACT, 1983

Tha Minister of Employmeant and Labour, aftar consultation with the Compensation
Board has, undar saction 97 of the Compensation for Ocoupational Injurles and
Diseasas Acl, 1993 (Act No. 130 of 1983 mada the Ragulations In Schedule A,
Thasa regulations are published for public commants only.

Intarested and affectod parties are haraby Invited to submit written representations
on the proposed Ragulations. The aforesald representations must bo marked for the
attention of Mr TH Maphologela and sent by raglatered posl or amalled or hand
dallvared within 80 days of publication of this notice to the following addresses:

Compensation Fund OR PO Box 866
187 Thabo Sehuma Straat Pratora
Pretorla D004

0157

Emall addresses: Kimbly Makaoba@labour gov.za or Hamy Maphologela@labour qov.ze
i
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Coples of the Regulations are herewith attached

ME TW ESl, MP :
MINISTER OF EMPLOYMENT AND LABOLUR
DATE: 2ia\aa\ Jela o
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SCHEDULE A

REGULATIONS ON OCCUPATIONAL PULMONARY TUBERCOLOSIS
ASSOCIATED WITH SILICA DUST EXPOSURE FOR THE COMPENSATION

FUND MADE UNDER THE COMPENSATION FOR OCCUPATIONAL INJURIES
AND DISEASES ACT, 1893

ARRANGEMENT OF REGULATIONS Pages
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. Dafinitions

In these Regulatlons, a word o axproession 1o which a maaning has beaan
assigned In tha Act or these Regulations shall have thal meaning and unlass

this comuxl athawiss Indicalas—
“culture” means lissue cells, bactara In a condition sultable for growih;

Gane Xpert MTE/RIF" maans tost for rapid TB diagnosis; it detects
mycobactardum Tubarculosls and reslstance to Rifampleln in less than 2

hours;

“lung function testa (LFT)" manns several tests usad 1o test tha funational

abillity of the lungs;
“mycobacterium tuberculosia (MTB)" means a cartaln type of badtarin;

“ogcupational pulmonary tuberculosla (OPTB)" means an Infectious

diseasa causad by mycobncterium tuberculosis in the workplace;
“pulmonary” means lungs,

"pulmonary lubarculosia” means an infectious disease causad by

mycobactarum tubarculosis alfecting the lungs;

“pulmonary tuberculosis assoclated with crystalline silica dust exposure”
means an occupational disense caused by Mycobactarium lubarculoals In
amployeas who have been exposed to orystalline silica dust in the workplace,
“radlology” means a sclence dealing with X-rays and other high energy
radlation usaed fo detect abnoimalities In the body;

“rifamplein” means one of the drugs used to treat tuberculosis;
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“Regulations” maans he Regulations on Oceupational Pulmonary
Tubarsuloals assoclaind with Silloa Dust for the Compansation Fund made

undear tha Compansation for Occupational Injuries and Dissases Aat, 1903,

2. Diagnosis

(1)  The diagnosis of ocoupational pulmonary Wberculosis shall ba made
by & medical practitioner based on the following:

(a) |solation of mycobactardum tubsroulosis by oulture of spulum or
body fluids or tissue;

() & posiliva sputum smear and a relevant clinical/ rediologloal
ploture;

(g) two posliive sputum smears, or a poslitive GeneXpert MTBIRIF;

(d)  three negalive sputum smears and a relevant alinioal,
radiologleal pleture and a response to luberculosls traatment; or

{o)  other accaplable diagnostic techniquas If It s impossible to
isolale mycobactarium tubarculosis using microscopy or
bacterlal cullure, may ba usad.

(2)  Tha madical officars employed by the Compensation Fund shall
detarmine Il diagnosia of ocoupational pulmonary luberculoses was
made sccording o acceptable medical standards,

(3) Pulmonary Tuberculosis assoclated with crystalline sllica dust exposura

shall ba presumad to be work-related:
() If the affected employee has silicosis attributable to silica dust
exposura (sllco-tuboroulosis);
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) if thex affectad amployas has baen axposed to frae cryataliine
sllica In the workplace for two years in the absanoe of
radinlogical evidenos of allicosis where sllica dust axposure is
inharant to hia or har work process or oceupation; or

()  the developmant of coctipalional pulmonary lubarculasls mus
bo  within 12 monthe from the Inst exposure data.
(d) I clalmant had 156 years of slllea exposure regardless ol
smployment and radiologlonl sllicosls.
(4) Tha developmanl of lubarculoals must be within 12 menths from the

lnst axposure date.

3. Impairment
(1) Pulmonary function impalrment shall be determined based on fhe Lung

Function Test done In accordance with the regulations on pulmonary
lubarculosia,

{(2)  Impalrment as a resull of pulmonary tuberculosls, or complications
arlsing from anti-luberculoals medication administered to the amployaa,
shall be assessad In nocordance with best practices using the Iatest
Amarican Madical Assoclation Gulde critarla for rating parmanant
Impalrment dua to pulmonary dysfunction.

4. Compensation Benefits
Tha compansalion banefits payable according to the Act are as follows:
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(@)

(h)

(¢)

(d)

payment for fomporary, otal or partial disablamant which ahall ba
inada for ag long as such disablemant continues, bul nol for a parod
mineeding 24 montha,

parmanant disablament which shall be assessad, whera applicable,
and whan a final medical report Is recelvad. The final madical reporl
and lung function st must be submitted at least 8 months and no later
than 12 months aller complation of reatmant of tubarculoals or sooner
ii the treating madical practiionar conslders no furthar Improvamant s
antlcipated. 11 the first lung function test post 6 months Is abnormal,
sacond lung funation tesl aftar 12 months of treatment will be used (o
datarmine parmaneni disablamant.

if total Impalrment score 8 zero 1o thres (i.o. permanant disablemant
lss than or oqual to 30%), permanent disablement shall be
determinad and a lump sum shall ba pald in terms of the Act.

i total Impairment score s more than threa (Le. pearmanent
disablamant Is highor than 30%), pension shall ba paid In terms of the
Aat,

5. Madical Costs

(1)

Madical cosls shall be provided for a perod of nol more than 24
months from tha date of diagnosis or longer, If In the opinlon of the
Commissloner further madical costs will reduce the dagrea of the

disablemant.
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(2) Madical coste ahall covar dingnosie of pulmonary tubarculosia
assoalalod with ailica dust axposure and any necessary lreatmant
provided by any healthoare provider.

(3) The Commissionar shall decide on the nead for, the nature and

sufficiency of madical costs to be supplied for the pulmonary

iubarculosis

6. Desath Beneafits

Daath benefiis payable are as follows;
(a) reasonable burlal expenses shall ba pald In terms of Burial Expanses
Pollcy; and
(b)  widows and dependani's pansions shall ba payable, where applicable,
if the employes dies as & resull of occupational luberculosis related o

gliica exposura,

7. Raporting
The following documantation must be submilted to the compensation commissionar

or the employer or indlvidual liable or the llcenses concemad:
(a) Employar's Reporl of an Oceupational Diseass (W.CL.1),
(b)  Noflce of Oocupational Disenses and claim for compensation (W.C.

L14);
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(€)

(d)

(@)

4]

(@)

(h)
()

)]

An afllidavit by the amployoa (W.CL.305) if an employer cannol be
iraced or the amployer falls to Umeously submit Employer's report of an
Oecupational Diseass (W.CL.1);

Exposure History (W.CL.110) - thare should be a clear hislory of
nocupational exposurd or an appropriate amploymant history and rlsk
assassments or resulls of envirorimantal hyglene assessmaents;

Firal Madical Rapor| detailing the amployea's oceupational disease
(W.CL.22);

Medical Raport datailing the employes's symptoms and clinical
faalures;

The laboratory results demonstrating mycobacterium tubarculosls;
Chasl x-rays and radiologlcal reports;

Progress or Final Madical Report (W.CL.28) In respact of oceupational
disonse and lung function test must ba aubmitted at least 6 months and
no later than 12 months after completion of treatmant of tubarculosls or
soonor If the ireating medical practitioner consldars no furthor
Improvemont |s anticipated; and

In case of death, a death certificnte and a BI1663 (notifleation of death)
should be eubmitted. Alternatively, a death certificata accompanied by
a datalled madical report on a praciice lettarhead on the cause of death

should ba submitted,
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. Clalms Procaasing

(1)  Tha Commissioner shall consider and adjudicste upon the lability of
all elaims.

(2) The medical officars employed by the Compensation Fund are
rasponalble for the medical assessmaent of a claim and for confirmation

ol neceptance or rejaction of & claim

MR TW NXES|, MP
MINISTER OF EMPLOYMENT AND LABOUR

DATE: > \a\e 2\ el o
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EﬂpTlrtnunl: )
Juslics and Conmilivliong Davelopmnt
REPUHLIC OF BOUTH AFRICA

DFFioH OF THIE GHIEF BTATH LAW ADVINER

Pw Onpa Tosun, BO00
124 Hauns, § Risbieedk Btisal, Cape Town, B0

Tal UE1) A41:4000 Fax [021) AM-TORD
wbidie

For Attenition: Mr, Harry Maphologala
E-mall: Harry Maphologsla@@labour.gov.ea

Mr. Thablle Lamail

Diraclor-Ganeral: Daparimant of Employment and Labour
Private Bag X 117

Protorin

0001

Daar Mr, Lamatl

LEGAL OPINION: REGULATIONS ON PULMONARY TUBERCULOSIS
ASSOCIATED WITH SILICA DUST EXPOSURE FOR THE
COMPENSATION FUND MADE BY THE MINISTER UNDER THE
COMPENSBATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT,

1803

INTRODUCTION

1. The Offioa of the Chief State Law Adviser has basn requastad by tha
Deparimant of Employmant and Labour ("Departmant”), o consider the drafl
Regulstlons en Pulmonary Tubaroulosis In Haslth Workers for the Compansalion
Fund, made by the Minister undar the Compansation for Ocoupational Injurles and
Diseases Act, 1093 ("drafl Regulations®), In terms of seclion B7 of the Compensition
for Ovoupational Injuries and Diseases Act, 1093 (Acl No. 130 of 1903) ("Aat®),
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F

- 3 The Agl provides lor companaation for disablement caused by occupalionsl
Injuriss of dissssas susteined or ocontiacied by employess [0 e coume of thalr
amplaymant, of Tor death rmesulling from such Injuries or dissasss

3 Chaptar Vil of the Aot provides for occupational disennes. Seclion 06 of ihe
Al provides for compansation for oacupational injuries and subsection (1) thereof
el e follows:

“Campensation for occupational diseases

85 (1)  SBubjeci io the provigions of this Chapler, an omployes
shall be entiiied to the companaation provided for and prescribed in this Aot if
il fa proved fo the ssilsfaction of the Director-Genaral—

{a) that the emplayea haa confracted a diseans mentionsd In the first
coliinn of Schadule 3 and thal aush diseass has arigen il of and In
ihe coursa of his or her employment; or

{h) that the mnp{u#'ﬂ- haa confracted a disvase othar than a dasase
aonfemplated in paragraph () and that auch disease has erlsan ol of
and in the course of his or hor employmant.”.

4, Soolion 87 of the Act smpowsrs (he Minister (o make egulstions, afler
consullation with tha Gompansation Board, [n respact of cartain apacified
matlers. Seclion 87 provides as follows:

"Regulations

#7. (1)  The Minister imay make regulations, after consultation
with the Board,
the place of mesting and the procadure o be followed al any mooting
of ihe Direclor-General and sssessors or af any proceedings in fermsa
of thin Aot with which the nssessors are concernad, or al any
invastigation In terms of this Act;
subject fo avation 78, the fees payabie to medioal practitionars or
chiropraciors in respaot of services rendered In terms of this Act;
ihe prosedura [o bo followad In paying assesamaents and fines to the
Diractor-Genaral;
the parsans to whom, the places where and tha manner In which
payment of assessmants in terma of this Act shafl bo made;
the datermination of the amount and the conditions and manner of
paymant of banaliia lo assessora or olasses of nasessors;
the of monays payable In terms of this Aet to any person
other than the Direcior-Genaral and not cluimed within the preacribed
pariod by the person entiiied therelo;
mmﬂ#wﬁhﬁmwwmlymmhymwmm:mmw

M:::ﬂlll'ﬂ:ﬂﬂ'p whnmirr:r’m Mwm any matter
mentloned in paragrapha which he may deaim heceasary or
mnrmmmmthmlmmmd

g B

EE = § B
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(2} Differsnt reguistions may be made undes
subgeciion (1) in respect of differant clasaes of employers and smployees
and of differani ardas, &nd the Minister may, after conaultation with the Board,
in respact thereof differentinte in such manner as he or she mey deer

axpodisn|

(3] Any person who confravenas or fails fo comply with
aiy regulation made under subsection (1) shiall be guilty of an offence and
Hable on conviction fo & fine, of imprigonmant for 8 pariod nol axceading aix
miaithe." .

DIRCUSSION

b Bohadule 3 of tha Acl doals with the lial of cooupalional disoases which are
ocedpalional nnd compensable on the banaflis of an explioll presumption refermed (o
i tarms of secilon 88 of the Aat'

8. The draft Regulations asek to provide for compeneation ralaled lo pulmenary
iubarouloals in haslth cnre workers. This disoass ls relarmed (6 In Schedule 3 1o the
Al as tubsroulonls of tha lung whiah is the same ss pulmonary tubsrculosis and
tharafore Uils dissase falls within ihe ambit of section 86(1){a).

7. The Minisler's power to make tha regulaiions (s & publio power that mimi ba
axoroisad subject to the Censtitulion of Ihe Republic of Soulh Afrea, 1906
("Conalitution”) and 1he law, In exerclsing such publle power, the Ministar s ihis
raqiilred to comply wilh the princlple of legality. This means that the Minlster can
only axarclss the powers lo make regulations within the parametara of the Act and
he Conatitution.

7.1 In Fodaure Life Assurance Lid and Others v Greater Johanneshiirg
Transitional Metropolilan Council and Others”, the Canstilulional Coun staled the
following In paragraph 66 of the judgmant regarding the principla of lagality!

[1]  Itis & fundamental principle of the rule of law, recognized widely, ihai
the axerclee of public power is only legitimate where lawlul, The rufe
d?rﬂ%ﬂﬂllt%ﬂbmmmmﬂMﬁﬁiﬂm
- Myuﬂd’ﬂﬁﬂﬂﬂ' &8 i m
conatiliifionsl law." (footnote omitlad)

mwmmdwwm

. I o empioyon who lias conlimoled an ocoupalional dissnnn was omployed (n sny
warll manilonsd In Sohadule 3 i of thisl dissuse, 1t shall bo prosumad, unlous tha contrry s
pravad, il duoh disesse aros aut of and in e cotiime of his smploymant,

1008 (12) BCLR 1488 (QC) (Paduura®),
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7.2 Inperagraph 68, (he Constilutional Courl further sisted tha following:

. Al lsnal In this senao than, H‘ld' ,3‘
W gwﬂhﬂi he terma of the intarim conatitution *. (nur
undarlining)

7.4 Tha princlple of Isgally was also followad in the onsa of Pharmaceutionl
Saciety of South Afvica and othors: New Clioks South Afrfca {(Piy) Limiied v Minisier
of Healih and enother: Tahabalala-Msimang NO and another’ where ihe couri
axamined the soopa of (he Minlster's power in pramulgating regulations under the
Madlainas and Ralated Subsiances Aol, 1866 (At No. 101 of 1086),

7.4 The Supreme Courl of Appeal held (hat the regulations which in essance
provided for @ prieing systam thal dafinad and eonirollad he single axii price of
manifaciurers and for n dispanaing fes, want bayond iha powars thal ware provided
for i the Acl. Anather problem wilh the regulaiions was (he faol that whila the Act
recjulred that the regulations should praseribe (ha method of publication of the single
oxil price; thess powers ware dalegatad lo tha Minister o the Director-Gaeneral, The
regulstions consaquently falled the legallty test on many lundamanial aspects,

7.6 Al regulations must thorefore ba draflad In complianos with the prinalple of
lngaility, lnlling which the regulaiions may be declared as invalld.

7.8 The Consliiutionsl Court has siated that *Il s an Important principle of the ruls
of law that rules ba slaled iy a clear and occessible manner”,' This prinelple was
damonsiraiod In the e of investigating Direclorate; Serlaus Eoonomic Offences
and Othara v Myundal Motor Diaiributors (Ply) Lid and Otheora: in Re Hyundai Motor
Distributors (Ply) Lid and Otfyers v Smil NO and Others", where the Constilutional
Courl pointed oul that "the Legisialure is under a duly lo pass leglalation thal i
rassonably clear and preciee, annbiing cllizans and officlals fo undarstand what ls

axpadted of tham®

me ZABOA 122 (20 Decambar 2004),
m}% mw mmhmmw:w v Mindutir of Hemi

Alfairs vt Oihars; Thomas anis Ancihor v Miniator of Home Afire aod Othars 2000 (3) BA 930 (GC).
2001 (1) BA BAB (CC) al par 24,
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7.7 The effeel of whal s staled in the sbovamentionad authorlties is thai, In
making regulations, the Ministar in under a duly to make regulations thal are
ranscnably cloar and prociss, snabling clizens and officlule 1o undemstand what s
axpaciad of them, In Affordable Madicinas Trust & others v Miniater of Healih, RSA
& ancihar”, the Conatilulional Courl hald as follows:

"[108] Regulaiion 18(6) was d ah tha basis thai it in vagus and
lnﬂmnfmmmrhuﬂhoﬁvump-ﬂr Thndun!d::g!

vaiguanasa (s one of (he principles of common law that was daveloped
by couria lo regulate the axarcias of publie power, As pointed oul
praviously, the Wnrpcmfhmwhnwmmﬂmﬂbrﬂh
Conatliution whhhmhnupmrm law. u. doeirie of vagie

RAFALELELE MR l. ‘

LAt

|h_||.'.i. AL Of O

LA LN FUALET PR v

IV [Pk n.l'." L CIEMLHT (ALY SN I'.' i

reifuired b roagonabie oer |'t NG P4 QINIGL il I! '

[ i) TGN MO e { m! A Ii tha

LELEE ﬂ".. “ l 1‘ l" LSt I l ! Lrmin. FELILE CRFEE LMY TR ) f)
l I ” LY OF e RAFLES

i)

FLETELA (]

CHEHTIEN iw 5

fOVETHTIE] [0 T lfﬂ WA [ IRREY SOCLATEd £ ey
I .JFIL‘a..‘a. (A O WTHERCe OF Bravor rﬁinlw
ah abjegtives " 'Dur “ darlining

7.8 Regulations musl, therefore, be drafted in 8 manner thal lo cleer and
undarainndable, Thay should not be vagus and thay must be understandablo to

thosa o whom (hey apply.

8. Whian making regulations under the Adt, tha Minister must comply with the
Censtilution and tha ampewaring provision, which is seclion 97 of the Acl. It appoars
that the power of the Minister to make regilations relating to compeansation related (o
pulmonary ubsreulonls In health care workars s nol explicllly siated |n section
07(1)(a) fo (f) of the Act,

81 Howavar, sectlon 87(1){g) provides that ihe Minisier may make regulations,
aftar consultation with the Board, regarding any matier which shall or may be
prescribad by regiilations in terms of the Acl, In addition, seation 87(1){h) provides
that tha Minleter may make regulations, after consuliation with the Boord, regarding
any other maller, whather or not conneatad with any matter mentioned in parsgraphs
(a) to (), which he may desm necessary or axpadient o preserba In order to furiher

— —

" 2006 (3) BA 247 (CO),
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L
the objecis and purposes of this Agl,

82  Iniha casa of Bezuidenhout v Road Aooidont Fund’, the Supreme Courl of
Appeul commanted an the powsr fo make mgulations “which may ba necessary o
oxpudlent io prescribe in order 1o sehlove or promole the objeat of this Act®, by
ainling that this provislon “sannet ampowar the making of regulations which widan
the purpose and objeul af he present Act or which are In canfilol tharmwiih®.

8.3 Thormton thus sdvises ihal such genarsl provisions are puraly ancillary or
incidantal to the purposs of the Acl, They authorise tha provislon of subsidiary
maing of sarrying into eifeal whal |s aiready anacted in the Al ilsell, and do nol
fllow aliempls to widen tha purposss of the Act, lo add now and diferent meann of
carrying tham oul, or io deparl fram or changs |is objeotives.

8.4  Asin avidenood from the long tile of the Acl, the objeal and purpose of
tha Act s lo provide for companaation for disablemant caused by cocupational
Injuries or dissases suslalned or contrmated by amployeas in the courss of helr
amploymant, of lof eompansation In the cose of dealh resulling from such
injuries or dissasos,

8.5  The drfl Regulalions concain the scopa of companastion for
oooupnlional disoases, In lerma of seallon 87(1)(g) of the Acl read wilh saction
O5(1){a) of lhe Acl, the Minister may make regulations, aftar consultation with
the Board, If It is proved i the salistaction of the Director-Ganeral Lhal he
amployss hae conlracied a dissase mentionad In Schadule 3 1o tha Acl and
thail such diseasa han arlson oul of and in ihe courss of his or her empleyment.

8.8  Gonuldoiing the subject matter of the draft Regulations, we are of the
view thal seations 87(1)(g) and (h) and 86(1){a) of tha Acl are the sppropriate
provisions which smpower the Minlster to make the ragulations,

f. Wa now turn 1o daal with the drafi Ragulations as sal oul in the Schadula,
Wa have suggented (reak changes with regards 1o the drmfiing styla and form of the
drafl Ragulations, This is done in order 1o align the dmfl Regulations with common
lnglalntive drafting siyle and form.

200 (D) ALL BA 240 )
Thomilein, Laghulitiva Al page 342,
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Ad regulation 1 of iha draft Regulstions: Definitions

8.1  Ragulsiion 1 of the drafll Regulsiione provides for the definition of cartsin
imrms used In ihe Regulations. Wae have inserled a sentence ol the baginning of
raguliion 1 1o ssslst with the Inferprstation of definliions used In the Schedile. We
have aleo inserted a definilion ol Regulations so as 1o svald tedious repatition
throughout the dmlt Regulatiione, Wa have rearmnged the order of some of the
dafinitions 1o snsure thal hey appesr in alphabslionl ordear,

0.2  Wa nale thal the Depatment has defined "Gan XpactMTR/RIF, howeavar,
upon researaling the lerm, we note thet no such larm exisls in sany medical
nondamia which wa have conaldared I conducting our reasaral. In the texi of iha
draft Regulationi the Daparimant uses the lerm “GanaXpart MTE/RIE which
appoars (o bs the correct medical term, Tha Deparimant |s requested (o confirm il
intnflon &8 {0 which term Is oorreat and to amand this definliion In regulstion 1 of the
drafl Regulations.

B3  Wa propona thal if tha Depariman s deslrous of using “escupalional
pulmonary tubereulosis” as an extending definiton”, than the Departmant (s
requsitod (o clearly define and abbreviate the tarm In regulation 1 of the dmil
Ragulations. Further, Il the Daparimenl wishas 1o use the phrasa TB then we suggani
(hal TB ba dafinad In tha drafll Regulations. n addition, tha Depariment needs (o be
conslstant with the use of terms ihroughoul the dmll Regulstions so as (o avold
amblgulting,

Ad regulation 2 of the draft Regulstions: Dingnoals

B4  Regulation 2 of tha draft Regulations seaks to provide for ihe disgnosis of
oeaupational pulmonary tuberculeals and the various ways In which such a diagnosis
cun bé mads, Wa hava suggested (hal paragraph fe) be divided into subparagraphs
lo make ihe Regulations mors reader frendly, howevar If this doos nol cormeotly
rafloct the Daparimant's intaniion, then this may ba ignored.

According 10 Thomion ol pagn 148, "An sxlending defimiion stipuiates for the defined term o meaning
thiai In s reapoo) thiis oF mannings convayad b commen hir turm,
lm‘{ldlﬂwmum Hmﬂﬂmm MHWHHM#MWM?
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Ad regulation 3 of the draft Regulations: Impalrment

9.8  Regulation 3 of the diafl Regulations sesks (o provide for tha mannar in
whiah pulmonary funelion impalrmen| shall be detérminod and ssseied.

g8  Wa nota that sub-ragulation (3) doss nol read cormeotly an it doss net
atipulais if ihe Final Madical Repar nesds 1o bs aubmilled. If the Departmant

regulios the submisglon of the Finel Modioul Report in respect of an Occupational
Dinsase, then this neads 1o ba dearly stated, In addition, It nesds 1o ba statad in this
ragulalion who |s reguied o subnill tha mport and 1o whom the epor should be

nuibmiited.

4.7  Sub-mgulstion (3) aleo makes relerence 1o lung lunotion teste. If the
Dapariment requires thal these ieals nead lo be submilled, thon this musi bo olearly

utalad In tha drafl Regulations and the detalls regarding who musi submil the tests
aind ta wham lhae laeie should be submitiad, musl be contalned thareio,

Ad regulation 4 of the drafl Regulations: Compenaation Bonefita

0.8  Regulation 4 of the drafl Regulations sesks to provida for the companaation
banafiis payable according (o (he Aol sfter assessmant of the impalrment. Minor
amandmants were suggested In regulailon 4 of the drafl Regulations,

Ad ragulstion # of the draft Regulations: Medical Conts

B9 Regulation & of the diafl Regulations seske o provide for the medical costs
ihal will be providad after u diagnosis of tubsrculosis. In sub-regulation (2) we have
suggestad the Insertion of the words *for the tubarculoals” to narrow the ambil for
whiah medionl oosts will ba pald,

Ad regulstion 8 of the draft Regulations: Death Benefits
9,10  Regulation 8 of the drafl Regulntions seaks 1o provide for death banafils

payable n fermn of a Burlal Expenses Policy and whare he amployes dies as s
resull of Wberculosls, widow's and dependent’s penalons will be payable.
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Ad ragulstion 7 of the draft Reguiations: Reporting

211  Regulstion 7 of the dmit Regulations seeks lo provide for the dooumentation
ihal musl be submitied to (he Compangation Fund, the employer, Individual lable, or
ihe llcanvan concermisgd,

Ad ragulation & of the draft Regiilstions: Clalms Processing

9,12  Regulalion 8 of tha drafl Regulations sesks 1o provide for the consideration
and adjudication of all claims by the Commissionar and makes provislon for madical
offioam amployad by ihe Compensation Fund o be respanslila for medieal
assssimants of olalms and confirmation of scosplanca or rjection of ceims, Wa
havis suggested minor drafiing amendmaenias to regulation B of the dmft Regulations.

10, The Deparment’s attantion s diawn (o tha Teol thal, In s of seotion 8{3)
of the Conatilution, the Regulations miel be published In al lsast two officl
languages and non-campliance with ke requiremant may resull in the diaf
Regulations balng livalid,

CONCLUSION

11, Inlight of the sbove disoussion, we ara of the view that tha Minister hao (he
reguilsile authority to make the Regulations under conslderation. Subject lo our
auggesiod smandmants made directly in the texi of the drafl Regulations, we are of
Ihis view thal the draft Regulations are In order and canforma (o this form and style of

ingistative drafling,

12, Wa atinoh heralo a copy of the draft Regulntions with tmok changos
incorporating our suggestad amendmants for your consideration.

Yours aincarely

,%144;)«

FOR THE OFFICE OF THE CHIEF STATE LAW ADVISER
A Brll / A Balokeln / 8 Masapu
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COMPENSATION FOR OCCUPATIONAL INJURIES AND
DISEASES ACT, 1093 (ACT NO 130 OF 1803)

REGULATIONS ON APPOINTMENT OF ASSESSORS, PRESIDING OFFICERS
AND INTERPRETERS FOR THE COMPENSATION FUND MADE UNDER
COMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT, 1983

The Ministor of Employmant and Labour, after consultation with the Compensation
Board has, under section 87 of tha Compensation for Ocaupational Injurles and
Diseasas Act, 1083 (Act No 130 of 1883) made the regulations in Schadule A. Thase
ragulations are published for public comments only.

intarested and alfected parties are heraby invitad to submit written represantations
on tha proposad Regulations, The aforesald representations must be marked for the
allention of Mr TH Maphelogela and sent by reglstered post or amallad or hand
dalivared within 80 daya of publication of this noflee to the following addresses:

Cormpansation Fund OR PO Box 866
167 Thabo Sehuma Strast Pretorla
Pratoria 0001

0167

Emall addresses: Kimbly, Makaobai@labourgoy.za or Hary.Maphologels@isbour.goy.za

1|Page
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/Ha-f I >
MR TW NXESI, MP |
MINISTER OF EMPLOYMENT AND LABOUR
IJATE:I 3 """\."" : I\'h [y o
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SCHEDULE A

REGULATIONS ON APPOINTMENT OF ASSESSORS, PRESIDING OFFICERS
AND INTERPRETERS FOR THE COMPENSATION FUND MADE UNDER
CONMPENSATION FOR OCCUPATIONAL INJURIES AND DISEASES ACT, 1803

ARRANGEMENT OF REGULATIONS Pagos
E - TR o ik sk s s R A S LA LR S PP T ooy W rmeil
2. ADPDONTIBI. . cuasasesesssraanss iunsissiasisasdasassssabiint st aissisnasssinnsasssases B
3. Minimum requirements for APPOIMMBNT.....o e 4
4. Disqualification of Assessors, Presiding Officers and
Interpratars.... iR T e DT T R S
5. Procosses of uppnlntrmm al Employar and Empluyna ABBEUBOIE, c.ociisiiinnid
6. Processes of appolntment of Medical Assessors, Prasiding Officers and
Interprotars.... AT e TR A R S A RRUUS U
7 Gnﬁﬂrrﬂntlﬂn of ununlntmnnt of Mﬁanmm. Pmldlnn Offlcars and
1. Dafinitions

"Business” means amployers’ organisationa represanting the Interasts of
amployers;

“Labour” means federations of unions represanting the Interests of amployees;
“NEDLAC" meana Natlonal Economic Devalopment and Labour Councll; and
“Regulations” maans tha Regulations on Appointmant of Asseasors, Presiding

Officara and Interprotars for the Compensation Fund made under the

Gompangation for Occupational Injurlas and Diseases A, 1993,

2|Page
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2. Appolntment

(1) The Ministor may In tarmes of saction 8 of the Act appoint the lollowlng
nesessors for hearing proceadings contemplatad In tarma of section
01(2)(m) and (b) of the Act: -

o, Emplayer;
b, Employss assossors; and
o. Madical assessor.

(2) The Minister must consull with tha Board prior lo the appolntmants in sub
ragulation (1)

(3) The Director-Genaral may In lerms of sectlon 4(2) of tha Adt appalnt the
following parsons for hearing proceadings contemplated In terma of
sodtion 81(2)(a) and (b) of the Act:-

{(a) Prasiding Oflicers; and
(b) Interprotars,

3. Minimum gualifications for Appolntment
The minimum requiremant for appolniment as; -
(a) Madical assessor shall be:
(hy  MBCHB;
)  rogistered with tha Health Profassions Counail of South Africa;
(i) & minimum of five yaars of practical experience as a medical
practitionar; and
(iv)  In good standing with Health Profassions Councll of South
Africa,
(b) Prasiding officar shall ba:
{y BprocorlLLB;
(i)  admitted legal praciitionars;
(i) & minimum of five yaara or more of practical experience;
(iv)  In good standing with the Legal Practice Councll of South Africa,

Y| Page
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(c) Employor assessors shall be:
() matric or grade 12 cartificate;
(y  nominated by Businass, and
(Y  endorsad by NEDLAC.

(d) Employaa ansessor shall be:
i} mairc or grade 12 cerlificate;
()  nominated by Labour; and
() endorsed by NEDLAC,
() Intarpreter shall be :
() matric or grada 12 cortificats;
(i)  diplama in language practice; and
() & minimum of 3 yaara practical experiance.

4, Disqualification of Assessors, Presiding officers and Interpreters
(1) An assessor shall be disqualifisd in terms of saction 8(6) of the Act,
(2) A presiding officar and an Intarpreter shall also be disqualified In tarms of
sub-regulation (1) of this regulation.

5. Processes of appointment of Employer and Employee Assessors

(1) Tha Compensation Commissioner must request National Economic
Davelopmaent and Labour Counail to provide Compensation Fund with a
list of parsons nominated by Labour and Business from which the Minjster
may appoint asseasors reprasanting the Intarests of Business and Labour,

{2) Upon recalpt of the lisl of nomineas, the Compensation Commissionar
must present such list to the Minister for conalderation of sultable
candidates for appolntmant,

(3) The Miniater must make appointments in accordance with sub-regulation
1(2),

4| Fage
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{4) Procosssa of appointmaent of Madical Assessors, Preaiding Officers
und Interpreters

(1) The Compansation Commissloner must advartise natlonally or provinclally
I the misellis for the appointmant of medical aesessors, presiding officers
and interpreters,

(2) Upon recalpt of applications, the Gompensation Commissioner or the
officinle delegated by him or har must sholist candidates sultable for

appalntment.
(3) Tha list of shorllisted candidates must be forwardad to the Director-

Ganeral for appolintmsnl.

(8) Conflrmation of appolntmant of Assessors, Praalding Officers and

Interpratars
‘The Minlater and or tha Director-Ganeral shall appolnt the Assessors,

Prasiding Offlcera and Interpretars In writlng as the case may ba,

= ey

-__\_"I‘

MR TW NXESI, WP
MINISTER OF EMPLOYMENT AND LABOUR

DATE! "2 v B afare
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