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GENERAL NOTICE

NOTICE No. of 2018
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INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA

"REASONS DOCUMENT TO THE AMENDMENT OF THE CALL TERMINATION

REGULATIONS, 2014"

The Independent Communications Authority of South Africa published the Amendment to

the Call Termination Regulations, 2014 under General Notice 1016 in Government

Gazette 41943 on 28 September 2018, in terms of section 67(8) of the Electronic

Communications Act, 2005 (Act No. 36 of 2005), as amended. The Authority hereby

publishes the Reasons Document on the Amendment of the Call Termination

Regulations, 2014.

Rubben Mohlaloga

Chairperson
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1. EXECUTIVE SUMMARY

1.1. The Independent Communications Authority of South Africa ( "ICASA or the

Authority ") is enjoined in terms of section 2 of the Independent
Communications Authority of South Africa Act, 2000 (Act No. 13 of 2000)

( "ICASA Act "), amongst others, to regulate electronic communications in the

public interest.

1.2. The Authority undertook a review of the 2014 Call Termination Regulations'

in line with regulation 8 of the 2014 Call Termination Regulations, read with

section 4(7)(b) and 67(8) of the Electronic Communications Act, 2005 (Act

No. 36 of 2005) ( "ECA ").

1.3. The purpose of the call termination review was to assess competition in the

provision of services in a market and to consider the appropriate form of ex

ante regulation, if any, that should be imposed in this market to protect

consumers from harm arising from market power.

1.4. This reasons document sets out the Authority's reasons for the decision to

amend the 2014 Call Termination Regulations.

Key decisions:

1.5. The Call Termination Amendment Regulations, 20182 ("the final

Regulations ") amend the 2014 Call Termination Regulations by revising the

wholesale voice call termination rates as follows:

' Published under Government Notice No 844 of 2014 (Government Gazette No. 38042),
as amended by Government Notice No. 729 of 2017 (Government Gazette No. 41132) and
Government Notice No 811 of 2017 (Government Gazette No. 41167).
2 Published under Government Notice No 1016 of 2018 (Government Gazette No. 41943)
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1.5.1.

1.5.1.1.

1.5.1.2.

for operators with more than a 20% share of total minutes terminated

in the wholesale voice market, a glide path period -

where a charge for terminating a call at a fixed location would be

0.09c from October 2018 to September 2019; 0.07c for the period

October 2019 to September 2020; and 0.06c from October 2020

onwards.

where a charge for terminating a call at a mobile location would be

0.12c from October 2018 to September 2019; 0.10c for the period

October 2019 to September 2020; and 0.09c from October 2020

onwards.

1.6. For operators with 20% or less share of total minutes terminated in the

wholesale voice market, a glide path period -

1.6.1. where a charge for terminating a call at a fixed location would be 0.lOc

from October 2018 to September 2019; 0,08c for the period October

2019 to September 2020; 0.06c from October 2020 onwards.

1.6.2. where a charge for terminating a call at a mobile location would be

0.18c from October 2018 to September 2019; 0.16c for the period

October 2019 to September 2020; and 0.13c from October 2020

onwards.

1.7. Changes in termination rates to a fixed location were made after

consideration of oral and written submissions by stakeholders. The rates as

per the draft Call Termination Regulations3 resulted in an increasing

asymmetric divergence between mobile termination rate ( "MTR ") and fixed

termination rate ( "FTR "). This divergence of termination rates between

markets was argued to be prejudicial to small fixed operators. The prejudice

would arise in that the rates exacerbate the financial strain that small fixed

operators are placed under, given the market dynamics and flow of traffic

between the two voice markets (larger volumes of calls placed from fixed to

mobile locations than vice versa).

3 Published under Government Notice No 489 of 2018 (Government Gazette No. 41845)
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1.8. To inform the determination of termination rates, the Authority looked

beyond the scope of just the cost modelling results (i.e. cost of termination

services) to consider a range of other contributing factors. These include,

but are not limited to:

1.8.1. the skewed competitive landscape;

1.8.2. the convergent pressures on the mobile and fixed

markets due to technological developments;

1.8.3. regulatory consistency with past approaches;

1.8.4. comparison with international precedent;

1.8.5. objectives of the ECA;

1.8.6. position of the Authority as expressed in the Findings

document;

1.8.7. inputs by stakeholders; and

1.8.8. the overall South African economic context and social

realities (cost to communicate).

1.9. The proposed FTRs recommend that asymmetry between MTRs and FTRs

remain constant for the duration of the 3 -year glide path at 3 cents per

minute. This is in line with the asymmetry between MTRs and FTRs in the

2014 Call Termination Regulations.

1.10. Operators that benefitted from economies of scale and scope with a share of

total minutes terminated in the wholesale voice call termination markets with

more than 20% of total minutes terminated:

1.10.1. to a mobile location as at 31 December 2016; or

1.10.2. to a fixed location as at 31 December 2016;

must comply with the publication of a Reference Interconnection Offer document

and cost -based pricing by charging prices as specified in Schedule 7 of the

Amendment to the Call Termination Regulations, 2014.
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2. INTRODUCTION

2.1 Following the review of the 2010 Call Termination Regulations, the

Authority published the 2014 Call Termination Regulations on 30

September 2014. The 2014 Call Termination Regulations determined

that the Mobile termination markets and the Fixed termination

markets, as defined in regulation 3 of the 2014 Call Termination

Regulations, exhibited ineffective competition and further that the

following market failures within fixed and mobile termination continue

to exist:

(a) A lack of provision of access;

(b) The potential for discrimination between licensees offering similar

services;

(c) A lack of transparency; and

(d) Inefficient pricing.

2.2 To remedy the abovementioned market failures, the Authority imposed

an obligation upon all licensees to charge fair and reasonable prices for

wholesale voice call termination in terms of regulation 7(2) of the 2014

Call Termination Regulations. Additional obligations in the form of the

publication of a reference interconnection offer and price control (cost -

based pricing) were imposed upon Vodacom (Pty) Ltd, and MTN (Pty)

Ltd in the Mobile termination markets, and Telkom SA SOC Limitedd in

respect of the Fixed termination markets, in line with regulation 7(3)

of the 2014 Call Termination Regulations.
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3. THE REVIEW OF THE 2014 REGULATIONS AND AN OUTLINE OF THE

PROCESS FOLLOWED

3.1 As indicated above, the Authority undertook a review of the 2014 Call

Termination Regulations in line with regulation 8 of the 2014 Call

Termination Regulations, read with section 4(7)(b) and 67(8)(a) of the

ECA.

3.2 Section 4(7) of the ECA states:

"The provisions of subsection (4) do not apply with regard to-

(a) any regulation made by the Authority which, after the provisions of

that subsection have been complied with, has been amended after

receipt of comments or representations received in terms of a notice

issued under that subsection; or

(b) any regulation which the public interest requires should be made

without delay."

3.3 Section 67(8)(a) of the ECA states that:

"Where the Authority undertakes a review of the pro- competitive conditions

imposed upon one or more licensees under this subsection, the Authority

must -

(i) review the market determinations made on the basis of earlier analysis;

and

(ii) decide whether to modify the pro -competitive conditions set by
reference to a market determination..."
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3.4 The review of the 2014 Call Termination Regulations pro- competitive

process commenced on 30 January 2017, with the publication of a

media release and a questionnaire on the Authority's website and the

Government Gazette4.

3.5 The process was finalised in September 2017 with the publication of

the Findings Documents on the review of the 2014 pro- competitive

remedies ( "Findings Document "), and the 12 -month extension of the

call termination rate glide path from 1 October 2017 to 30 September

2018.

4. CALL TERMINATION COST MODELLING PROCESS

4.1 The process commenced with the cost modelling and consultation

process outlined below. The cost modelling exercise, in combination

with stakeholder consultation, assisted the Authority to determine the

new termination rates which would apply from 1 October 2018.

a. The Authority initiated a cost modelling process on 1 October 2017,

whereby it further held an industry workshop on 13 November 2017

through a series of one -on -one meetings with stakeholders. In total,

there were three rounds of one -on -one meetings with stakeholders

during the consultation process, taking place over a period of

approximately seven months from 13 November 2017 to 22 June 2018.

b. Based on the results of the cost modelling process, the Authority

amended the 2014 Call Termination Regulations, taking into

consideration the outcome of both the Top -Down and Bottom -Up cost

models. This resulted in the draft Call Termination Regulations, 2018.

4 Published on 8 February 2017 in the Government Gazette (Notice No. 103 of 40603).
5 Published on 22 September 2017 in the Government Gazette (Notice No 729 of 41132).
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c. On 22 June 2018, the Authority published a Briefing Note on Asymmetry

in Mobile and Fixed Wholesale Voice Call Termination ("Briefing Note ")

on the Authorities website.

d. In the Briefing Note, the Authority states that it is of the view that:

i. No new evidence has been submitted by the operators to

persuade the Authority that the market for the provision of mobile

and fixed wholesale voice call termination services has

substantially changed;

ii. Despite the progress made by small (late) entrants in recent

years, competition in these wholesale voice call termination

markets remains ineffective;

iii. Each Individual Electronic Communications Network Service and

Electronic Communications Service licensee that offers wholesale

voice call termination services continues to have Significant

Market Power, as defined in section 67(5) of the ECA, in respect

of access to their own networks;

iv. The four market failures as per regulation 7(1) of the 2014 Call

Termination Regulations as amended may still exist in the

absence of regulation; and

v. The pro -competitive conditions imposed on licensees in 2014 are

still relevant.

e. The draft Call Termination Regulations, 2018, were published in the

Government Gazette (Notice No. 489 of 41845) on 16 August 2018, for

public comments, for a period of twenty -one (21) calendar days. The

submission deadline for stakeholders to make comments was the 7th of

September 2018.

f. The Authority resolved to allow interested stakeholders to make oral

presentations on their submissions. A notice was published in the
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Government Gazette (Notice No. 892 of 41859) to inform all interested

stakeholders of the Authority's intention to hold public hearings on the

10th of September 2018.

g. The following stakeholders made oral presentations on the draft Call

Termination Regulations, 2018:

i. Mobile Telephone Networks Pty Ltd;

ii. Telkom SA SOC Ltd;

iii. Vodacom Pty Ltd;

iv. Jethro Consulting Solution Pty Ltd;

v. Cell C Ltd; and

vi. Switch Telecom Pty Ltd.

4.2 Taking into account the submissions received and the oral

presentations made by the stakeholders, the Authority amended the

draft Call Termination Regulations which resulted in the final

Regulations6 which were published on the 28th of September 2018 in

the Government Gazette.

5. CONCERNS RAISED AROUND THE PUBLIC CONSULTATION PROCESS

FOLLOWED BY THE AUTHORITY

5.1 Stakeholders complained that the Authority had not provided them with

sufficient and adequate time to analyse the draft regulations, and the

impact thereof, in order to make meaningful submissions. They claimed

that the short public comment period is prejudicial to interested parties

in that only twenty -one (21) days were provided for submissions to be

6 Amendment of the Call Termination Regulations,2014 (Notice No.1016 of Government Gazette
41943).
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made. They further stated that the proceedings were completed with

undue haste.

5.2 The Authority's response is as follows:

5.2.1 The Authority initiated this process in January 2017 with the

aforementioned cost modelling phase starting on i. October 2017. There

had been numerous one -on -one meetings with stakeholders, in addition

to multiple opportunities for stakeholders to make written submissions

on the cost modelling exercise, between October 2017 and July 2018.

During this consultation period, stakeholders requested extensions on

a number of occasions, some of which the Authority acceded to. The

Authority considered it important and necessary to have all relevant

stakeholders involved in the process. The Authority, therefore, deems

that the consultation period consisted of the 10 -month consultation

period and the 21 -day period after the draft Call Termination

Regulations, 2018 were published was sufficient for stakeholders to

raise their concerns.
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