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DEPARTMENT OF LABOUR

NO. R. 1107 19 OCTOBER 2018

LABOUR RELATIONS ACT, 1995
CANCELLATION OF GOVERNMENT NOTICE
BARGAINING COUNCIL FOR THE CIVIL ENGINEERING INDUSTRY (BCCEI):
EXTENSION OF CONSTRUCTION INDUSTRY RETIREMENT BENEFIT FUND
COLLECTIVE AGREEMENT TO NON-PARTIES

I, MILDRED NELISIWE OLIPHANT, Minister of Labour, hereby, in terms of section 32(7) of the
Labour Relations Act, 1995, cancel notice R.488 published in Government Gazette 37748 of 20 June

2014, with effect from the date as determined by the Minister.

........... {57»0*”‘5
M N OLIPHANT, MP
MINISTER OF LABOUR

.....................

UMNYANGO WEZABASEBENZI

UMTHETHO WOBUDLELWANO KWEZABASEBENZI KA-1995
UKUHOXISWA KWESIVUMELWANO SIKAHULUMENI

UMKHANDLU KAZWELONKE WOKUXOXISANA PHAKATHI KWABAQASHI
NABASEBENZI EMBONINI YONJINIYELA BEZOKWAKHA KWEMIGWAQO
NAMABHULOHO: UKWELULWA KWESIVUMELWANO SOKUBHALISA NEZINDLEKO
ZOKUPHATHA UMSEBENZI, SELULELWA KULABO ABANGEYONA INGXENYE
YESIVUMELWANO

Mina, MILDRED NELISIWE OLIPHANT, uNgqongqoshe WezabaSebenzi ngokwesigaba 32(7)
soMthetho Wobudlelwano KwezabaSebenzi ka-1995 ngihoxisa iSaziso esingunombolo R.488
esashichilelwa kwiphepha eliphethe iSaziso sikaHulumeni esingunombolo: 37748 somhlaka 20

kuNhlangulana 2014, kusukela ngosuku oluzonqunywa nguNgqongqoshe.

MN OLIPHANT, MP
UNGQONGQOSHE WEZABASEBENZI
USUKU:. 4 .2?%-3%@(.-.5? .....................
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LABOUR RELATIONS ACT, 1995

BARGAINING COUNCIL FOR CIVIL ENGINEERING INDUSTRY:
EXTENSION OF CONSTRUCTION INDUSTRY RETIREMENT BENEFIT
FUND COLLECTIVE AGREEMENT TO NON-PARTIES

I, MILDRED NELISIWE OLIPHANT, Minister of Labour hereby in terms of
section 32(2) of the Labour Relations Act, 1995, declare that the Construction
Industry Retirement Benefit Fund Collective Amending Agreement which
appears in the Schedule hereto, which was concluded in the Bargaining
Council for Civil Engineering Industry and is binding in terms of section 31
of the Labour Relations Act, 1995, on the parties which concluded the
Collective Agreement, shall be binding on the other employers and employees
in that Industry, with effect from the second Monday after date of publication of
this notice and for the period ending 31 August 2023.

Argra

MINISTER OF LABOUR
25/

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 19 OKTOBER 2018 No. 41981

57

UMTHETHO WOBUDLELWANO KWEZABASEBENZ| KA-1995

UMKHANDLU WOKUXOXISANA PHAKATHI KWABAQASHI NABASEBENZI EMBONINI
YONIJNIYELA BEZOKWAKHIWA KWEMIGWAQO NAMABHULUHO: UKWELULWA
KWESIVUMELWANO  ESIHLANGANISAYO  SESIKHWAMA  SOMHLALAPHANSI
EMBONINI YEZOKWAKHA SELULELWA KULABO ABANGEYONA INGXENYE
YESIVUMELWANO

Mina, MILDRED NELISIWE OLIPHANT, onguNggongqoshe Wezabasebenzi,
ngokwesigaba-32(2) soMthetho Wobudlelwano Kwezabasebenzi, ka-1995, ngazisa ukuthi
isivumelwano sabagashi nabasebenzi esitholakala kwiSheduli yesiNgisi exhunywe lapha,
esenziwa uMkhandlu Wokuxoxisana phakathi Kwabaqgashi Nabasebenzi Embonini
Yonjiniyela Bezokwakhiwa Kwemigwaqo Namabhuloho, futhi ngokwesigaba 31
soMthetho Wobudlelwano Kwezabasebenzi, ka-1995 esibopha labo abasenzayo, sizobopha
bonke abanye abagashi nabasebenzi keleyomboni, kusukela ngomSombuluko wesibili emva
kokushicilelwa kwalesisaziso kuze kube mhlaka 31 KuNcwaba 2023.

ﬂéﬁM
UNGQONGQOSHE WEZABASEBENZI
J?pﬂf/mg
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Bargaining Council for the
Civil Engineering Industry

CIRBF COLLECTIVE AGREEMENT

(Construction Industry Retirement Benefit Fund)

This gazette is also available free online at www.gpwonline.co.za
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SCHEDULE

CONSTRUCTION INDUSTRY RETIREMENT BENEFIT FUND COLLECTIVE AGREEMENT FOR THE CIVIL
ENGINEERING INDUSTRY

In accordance with the provisions of the Labour Relations Act, 1995, made and entered into by and between the
Consolidated Employers Organlsation (CEQ)

South African Forum of Civil Engineering Contractors (SAFCEC)

(Hereinalter referred to as the 'employer’ or the "employers' organisation®), of the one part,

and the

Bullding Construction and Allied Workers Union (BCAWU)

Natlonal Union of Mine Wotkers (NUM)

{Hereinafter referred to as the ‘employees’ or the ‘trade unions’), of the other part, being the parties to the Bargaining
Councll for the Civil Engineering Industry.

1.  SCOPE OF APPLICATION OF AGREEMENT
1.1 The terms of this Agreement shall apply to and be observed-
(a) throughout the Republic of South Africa; and

(b)  byallemployers and employees in the Civil Engineering Industry who are members of the employers’ organisations
and the trade unions, respectively.

1.2. Allthe employers who do not have a retirement benefit fund in favour of their employees In place, shall by publication
of this agreement join the Construction industry Retirement Benefit Fund.

1.3. The rules of the retirement benefit fund referred to in this Agreement shall raquire thet employers and employees
contribute equally in respect of each employse’s membership of the retirement benefit fund. Provided that a fund
which provides solely for payment of benefits on death and disability shall not be deemed to be a pension or
provident fund for the purposes of this Agreement

14 Notwithstanding the above, clause 1.2 will not 2pply to employers contribuling 1o an axisting Retirement Benefi
Fund, tegistered in terms of the Pension Fund Act of 1956, which was fully operational before the publicaSion of
this agreement.

1.5 This agreement is binding in terms of Secton 31 of the Labour Relations Act, 66 of 1235, on the parfies which
conchuded the Conditions of Employment Colleclive Agreement and shall become binding on the other employers
and empioyees in the industry upon extension by the Honorable Minister of Labour in terms of Seclion 32, from a
date determined by the Minister.

2.  PERIOD OF OPERATION OF AGREEMENT
This Agreement shail come infio apetation on such date s may be fixad by the Minister of Labour in terms of section
32 of the Labour Relafions Act, 1995, and shail remain in force untl 31 August 2023,

3 DEFINITIONS

Any expression used in this Agreement which is defined in the Lebour Relations Act 66 of 1095, shall kave the
ssme mesning as in that Act, and any seference 1o 2n Azt shall inchude eny amendment to Such Act, end uniess
the confrary infenfion appesrs, words inporting the mascoline gender shall include fermnales; Ruriter, uniess

T Gm { ’
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‘Act’ means the Labour Relations Act, 1995 (Act No.66 of 1995) and the Pension Funds Act, 1956, as amended,
and the regulations made in terms of that act.

‘Actuary’ shall mean the actuary appointed in terms of the rules of the fund.

‘Administrators’ shall mean ALEXANDER FORBES FINANCIAL SERVICES, a division of Alexander Forbes
Group (Pty) Ltd., appointed in terms of the rules.

‘Approved Pension Fund' shall mean a pension fund, other than a Preservation Pension Fund, approved as such
by the Revenue Authorities for the purposes of rules of the fund.

‘Approved Provident Fund' shall mean a provident fund, other than a Preservetion Provident Fund, approved as
such by the Revenue Authorities for the purposes of these rules.

‘Approved Retirement Annuity Fund® shall mean a provident fund, other than a retirement Annulty Fund,
approved as such by the Revenue Autharities for the purposes of these rules.

‘Auditor’ shall mean the Auditor appointed in terms of the rules of the fund.

‘Bargaining Unit' shali mean all the employees fafling within the Task Grades 1 to 8 as per Appendix D of the
BCCE! Wege and Task Grade Collaciive Agreement.

‘Calculation Date’ shall mean the date on which the Administrators, acting in terms of the agreed practice of the
Fund, calculate the Member’s benefit on the Members retirement, death or his leaving Service in terms of Rule 7
of the fund, or in order to transter the Member's benefit from the Fund in any of the circumstances contempleted in
the rules.

‘Cross border work' means work performed outside the borders of the Republic of South Africa.
‘Eligible Employee’ shall mean an employee who: -

() s employed on the parmanent staff of the Employer,

(i) isunderthe age of 60 years, and

(i) is not a member of a fund providing retirement benefits which was set up in terms of an agreement under
the Lebour Retations Act, 661995 or in terms of a collective agreement concluded n the civil engineering
bargaining council in terms of the Labour relations Act (Act 66/1995)

‘Employer’ means any person whosoever, including a temporary employment servica as defined in clause 198(1)
of the Act, who employs or provides work for any person and remuneraies or expressly or tacitly undertakes to
ramunerate him ot who permits any person whosoever in any manner to assist him in the canrying on or conducting
of his business;

If the business of an employer is wound up for the purpose of reconsiruction in a simiar or emended form, the
reconstructed organisation shall take the place of that Employer and the term ‘Employer” in such case shall then
mean tha Employer as reconstructed.

'Financial Year’ shall mean the tereive-month pericd ending on 31 October.
‘Fund’ shall mean the CONSTRUCTION INDUSTRY RETIREMENT BENEFIT FUND.
Fund Credit' shall mean for each Member gt any particular date the accumulated value of -

(i)  thal partofthe confributions rmade by the Employer in terms of Rule 4.2.1 that bs applied towards retirement
funding in terms of Rule 4.2 2(b)

(i)  the Members contibufions received by the Fund in terms of Rule 4.1.1

(i) such sddiional contribasions (if any) o5 the Member may make and/or the Employer tey make iy respect
of the Mersber in terms of Rufe 4.3

(v} any amount tansfierred to the Fund in terms of Rule 9 1 increased or decreased by the investment Redum
until the Calcufistion Date.

- { \’-\} 4
[. G.wa
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‘Fund Salary' shall mean the Member's basic hourly pald remuneration/weekly/monthly salary, excluding any
overtime, bonuses of ellowances; provided that:

(i) forthe purpose of the Fund, Fund salary shall be determined on the first dey of each month of membership
of the fund; and

(i) I the amount on which a Member's Fund Salary Is based Is reduced at any tima then. Subject to the
agreement of the Member, his Employer may direct that, for the purposes of the Fund, the reduction shall
not be applied in the calculation of the Member's Fund Selary or shall be applied only partially.

‘Hourly-rated employee 'means an employee whose remunerstion is calculated on an hourly basis
notwithstanding the frequency of the payment thereof, and who is not a safaried employes;

*Industry’ means the Civil Engineering [ndustry in which employers (other than local authorities) and employees
are associated for the purposa of camying out work of a civil engineering character normally assoclated with the
civil engineering sector and includes such work in connection with any one or mare of the following activities:

a.  Theconstruction of aerodrome runways or aprons; aqueducts; bins or bunkers; bridges; cable ducts;
calssons; rafts or other marine structures; canals; cooling, water or other towers; dams; docks; harbours;
quays or whatves; earthworks; encasements; housing or supports for plant, machinery or equipment;
factory or works chimneys; filler beds; land or sea defence works; mine headgear’s; pipefines; piers;
raitways; reservoirs; river works; roads or streets; sewerage works; sewers; shafts or tunnels; silos; spoits
fiaids or grounds; swimming baths; viaducts or water treatment plants; andfor

b.  Excavation and bulk earthworks; bush clearing and de-stumping; topsoll stripping; driling and blasting;
preparation of bench areas, drilling pre-spiit holes and blasting and/or cast biasting; secondary biasting;
loading, hauling and dumping of mineralized and/or waste material to waste dumps or processing plant
feed (ROM Pad) stockpies; production dozing of top sofl, inter burden or waste material; pumping and
dewatering of storm and/or contaminated water; construction and maintenance of access and haul roads,
ramps, waste and processing plant feed (ROM Pad) areas, safely beams, high wails; benches, stom
water systems, calch drains, bund walls, surge dams; trimming, scaling or chain dragging of batters, heap-
leach pads, tafings dams; dust suppression of loading areas, haul roads and dumping areas; rehabiliation
of earth work areas or waste dumps; topsodl spreading, hydro-seeding and watering andlor

c.  Excavation work or the construction of foundations, lift shafis, pifing, retaining walls, stairwells,
underground parking garages or other underground structures; andlor

d. The asphalling, concreting, graveliing, leveling or paving of parking areas, pavements, roads, Strests,
eerndnoms IUITKaYS Of apions, premises of $ies

and fusther inchudes: -
8 Any work of a similar nature or work incidental 1 or consequent on any of the slioresziid ectvilies; andior
f  The making, repairing, checking or overhauling of tnals, vehicles, plant, machinery or equipment in
workshops which 2re conducted by employers engaged in any of the activities referred to in sub - clauses
(2) to (1) inchusive;
bult exchiding: -
i}  Workin connection with any ene or more of the activilies speciSied fin defindion (jii) whese such work, when

underiaken in connection with the erecion of siruciures having the general characier of buiidings and
irespective of wiheiher or not such work involves problems of a G engineening characier, & cenied out

by the empioyers erecling such stuchres;
N
\
. G.M {
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i) Work in connection with any one or more of the activities specified In definition (iil) when undertaken as an
incidental operation In connection with the eraction of structures having the general character of bulldings
or when undertaken by the employers erecting such structures;

ii)  Anywork falling within the scope of any other industry, and

iy  The Mining Industry which is defined as the Industry where employers and employees are assoclated for
the purpose, directly or indirectly, for the winning, extracting, processing and refining of a mineral In, on or
under the earth or water or from any reskiue stockpile or residus deposit.

‘investment Retum’ shali mean any Income (received or accrued) including, if applicable, interest payable by the
Employer in teams of Rule 4.1.3 and Rule 4.2.4, and capital gains and losses (realised and unrealised) of the Fund,
less an allowance for any tex and such expenses (paki or accrued) as may be determined by the Trustees; provided
that

()  such Investment Retum may be positive or negative;

{i)  the Investment Retumn shall be allocated to each Member's Fund Credit on such equitable basis &s the
Trustees in their absolute discretion, in consultation with the Actuary end in accordance with the agreed
practice of the Fund, may determine from time to time; and

(i)  where @ Members Fund Credit is, and/or contributions paid by or in respect of a Member are, investad ina
selected portiolio or portfolios, the Investment Return relating to such Member's investment within each
portfolio shall be allocated to such Member's benefit within the portiolio.

‘Law’ includes the common law,;

Limited duration contracts of employment’ means an employer may employ an employes for a specified, limited
coniract period in terms of an activity or duretion.

‘Local Authority’ means a "Municipality ' as defined in the Local Govemment: Municipal Systems Act; 2000;

‘Member’ shall mean an Eligible Employse who, having been admitied to membership of the Fund accordance
with these Rules, has not ceased to be 8 Member in tarms of these Rules.

"Nationa! Negotiating Form' shall mean the form at which negoliations occur between SAFCEC and the
recognised Trade Unions

‘Normal Retirement Date’ shall mean the last day of the month in which a Member reaches age 60 years.
*Official’ shall mean an official of a Recognised Trade Union or SAFGEC.
‘Operative Date’ shail mean the date on which the Employer’s participation in the Fund commences.

‘Overtire’ maans the time that an employee works during a day, or a week, in excess of the ordinary hours of
work prescribed for such employee, but does not include work performed on & Sunday or a paid public holday,

‘Paid Public Holiday’ means any day that is a pubic holiday in terms of the Public Holiday Act, 1994 (Act No. 36
of 1994);

Pay’ means payment of remuneration in cash, electronic iransfer, by cheque or by ofher means;

‘Permanent Employee’ means any employes who is rot an empioyes employed in terms of a Emiled duraion
confract

‘Piece-work’ meens any system under which an employee’s remunaszfion is based on the quaniity of work done;

‘Previous Fund’ shall snean an Approved Provident Fund or Approved Pession Fund in wiich any of the Emplioyers

participate of in which @ previous Employer parficipeted end from which a Member or a group of Members
tressforred im eccordance with the provisions of Secion 14 of the Act.

‘Preservation Pension Fund'® shail mean an Approved Pensinn Fumd recogrised as @ presensation fund, subject
o the conditiions set out by the Revenue Authoriies fom tize to §me. f ‘:I

T. G
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'Pregervation Provident Fund’ shall mean an Approved Provident Fund recognised as a preservation fund,
subject to the conditions set out by the Revenue Authorities from time to time.

‘Principal Officer’ shall mean the Principal Officer of the Fund appointed in accordance with the rules of the Fund,

‘Public Hollday’ means New Year's Day, Human Rights Day, Good Friday, Family Day, Freedom Day, Workers'
Day, Youth Day, National Women's Day, Heritage Day, Day of Reconciliation, Christmas Day and Day of Goodwil,
as specified In Schedule 1 of the Public Holidays Act, 1994 {Act 36 of 1884).These shall inciude every day
proclaimed as a public holiday in terms of Section 2A of the aforesaid Act. Provided that whenever any public
holiday falls on a Sunday, the following Monday shell be a public holiday;

‘Recognised Trade Unions' shall mean the Building Construction and Allisd Workers Union (BCAWU) and the
National union of Mineworkers (NUM)

‘Registered Insurer’ shall mean an insurer registered in terms of the Long-term Insurance Act, 1898,
‘Registrar’ shall mean the Registrar of Pension Funds refesred to in the Act, 1956.

'Revenue Authorities’ shall mean the South African Revenue Services.

‘Rules’ shall mean these Rules and such slterations as may at any time be appiicable

*SAFCEC’ shall mean the South African Forum of Civil Engineeting Contractors.

*Salaried Employee’ means an employss whose remuneration ks calculated monthly notwithstanding the number
of haurs or days actually worked, who performs work generally understood to be that of a salaried employee, and
who is not a “hourly-rated employee”.

‘Service' shall mean employment with any of the Employars and shall include any period during which the Member
is deemad to remain in Service in terms of Rule 8. Service shall include any past petiod of empioyment before
Joining the Service in respect of which benefits have been transferred fo the Fund in terms of Rule 8.1 or in respect
of which additional contributions have been made to the Fund in terms of Rule 4.3, the period of past service to be
reckoned as Service for the purposes of the Fund shall in respect of an amount transferred to the fund be the
relevart pensionable Service eamed In respect of such emount, and in respect of additional contributions made to
the Fund by either the Member or Employer in each tweive month period ending on the last day of Febnuary, bears
to the total contributions made to the Fund for the same period by the Member of Employer, es the case may be.
'Short-time' means a temporary reduction in the number of ondinary hours of work owing to vagaries of the weather,
a slackness of trade, a shortage of materiats, a breakdown of plant or machinery or & breakdown or threaiened
breakdown of structures, or any unforeseen contingencies and/or circumstances beyond the control of the employer
or a temporary reduction in the number of ordinary hours of work owing to riots, unrest or acts of terorism or
disorder, which directly affect the employer's abiity to provide work;

“Wage’ means the amount of money payable to an employes in respect of the ondinary hours of work. Provided
that -

(i) if an employer regularly pays an empioyee in respect of such ordinary hours of work an amount higher than
that prescribed for Task Grades 1 to 9 as per Appendix D of the BGCE! Wage and Task Grade Collective
Agreement, it means such higher amount;

(i)  the first proviso shail not be 0 construed as to reder to or include any remuneration which an employee who
is empioyed on any basis and receives oves and above the amount which the employee would have received
had he or she not been emgployed on such a basis.

Trustee’ shall mean he Trustees or their sllemaies appointed ar elected in tenns of the rufes of the Fund

CONTINUATION OF THE FUND

The Constuction Indusiry Retirement Benefit Fund (heseinafiar referred to a8 the ‘Fund), established in terms of
the Pension Funds Act 1856, is hereby confinned.

o Tam 1V

This gazette is also available free online at www.gpwonline.co.za

7



STAATSKOERANT, 19 OKTOBER 2018 No. 41981

65

S
5.1

5.2

53

54

55

56

57

&1

()  all monies and assets standing to the credit of the fund as at the date of coming into operation of the
Agreement;

(i)  all contributions pald by amployers end members in accordance with Clause 6 of this Agreement;

(i)  allinvestment income derived from the investment of any monies of the fund; and

(iv)  any othsr monies to which the fund may become entitled.

MEMBERSHIP

Each Eligible Employee who is in Service on the Operative Date and who was in Service on the day prior to
that date may choosa to become a Member of the Fund. A choice to become a Member must be made no
earlier than the Operative Date and not later than twelve months thereafter and the Eligible Employee's
participation In the Fund shall commence on the Operative Date or (if later) on the first day of the month
which calncides with or next follows the date on which his choice is mede.

It any employee who is eligible in terms of Rule 3.1 has not chosen to become a Member of the Fund within
the period setout in Rule 3.1 he shalt ceass to be an Eligible Employes.

Each employee who becomes an Eligible Employee on or aftsr the Operetive Date must become a Member of
the Fund or of another retirement fund operated by the Employer for the benefit of its employees on the first
day of the month on which he is an Eigible Employes. If an employee who Is efigible in terms of this Rule has
not chosen to become a Member of this Fund by the first day of the month on which he is an Eligible Employee,
heshall cease to bean Efigible Employes.

Each Membar must produce evidence of age accepiable (o the Trustees and must also give such other
information as the Trusiees may reasonably require for the purposes of the Fund. Inthe case of a Memberwho
was & member of a Previous Fund, the Trustees may acespt the Members age as stated in the records of that
fund

If a Member transfers to another Approved Provident Fund or Approved pension Fund in any of the
circumstances envisaged in these Rules and such transfer is subject to the provisions of Section 14 of the
Act, then it is specifically provided that with effect from the date on which he becomes a member of such
fund, contributions in terms of Rule 4 shall cease and in the event of his death or Diseblement, priorto transfer
of his benefit in lerms of these Rules from the Fund to such other fund, that part of the death or disahily
benefit in Rule 6 which is insured with a Regisiered Insurer shall not be payable.

Uniess otherwise provided for inthe Rules, 2 Member shall notbe permitted to withdraw from membesship
while he remains in Service.

A Member who has left Service for any reason and has recefved all the benefits which may be due to him in
temms of these Rules shall cease 1o be a Member.

CONTRIBUTIONS
Contributions by the Member

Each Member shail contribule to the Fund st the rate of 9.0 per cent of his Fund Salary. Any variation b
amounis contributed by Members employed by an Employer shall be setout in an Appandix to these Rules.

6.1.1 Each Member's conibutions shall be deducied by his Employer from his salary or wages and paid
to the Fund.

6.2 ConribuSions shall be paid to the Fund within seven days after the end of the month in respect of
uhich the contributions were made. Feoniributions are notpaid o the Fund as requived in tevrs of the
Act. The Employes shall be required o pay b payment interest 2t the rafe prescribed by legishalion.
Any such inferest shall be intiudied inthe Ivestment Retum

Coniributions bythe Empioyer

621 The Employer shall make conisibafions in cespect of each Member in iis Service 3t the raie of 8.0
per cent of_the Member's Fund Salary, less ihe cost for the month concemed of the separate fomesal

N

-
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benefit scheme. Any variation to amounts contributed by the Employer in respect of Members
employed by an Employer shall be set out in an Appendix {o these Rules.

8.22 Out of the amount paid Interms of Rule 8.2.1:

()  not more then 5.5 per cent of the Member's Fund Salary, less the cost for the month concerned
of the separate funeral benefit scheme, shall be applied to meet the cost for the month concemed
of tha death benefit referred to in Rule 6.1.1(a), the disability benefit referred to in Rule 6.2.2 and
the Fund's expenses; and

(i) the balance shall be applied towards the Member's retirement benefit.

6.2.3 Shoukt the amount refemred toin Rule 4.2.2(a) be at any time insufficient to meet the cost of the
death benefit refered to in Rule 6.1.1(g) and the disabliity benefit referred to in Rule 6.2.2, such
benefits shall be reduced to the proportion for which the cost has been pald.

6.24 Contributions by the Employer must be paid o the Fund within seven days after the end of the
month to which they relate. If contributions are not paid to the Fund as required in terms of the Act,
the Employer shall be required to pay late paymentinterest at the rate presctibed by legislation.
Any such interest shall be included inthe Investment Retum.

8.3 Additional Voluntary Contributions by Members and Employers

6.3.1 A Membermay make additional contributions to the Fund, inorderto secure greates benefits orin respect of
a period of past Service, in accordance with such conditions and procedures as the Tiustees may
prescribe from time to ime. The payment of additional contributions to the Fund shall be subject
the imitations and requirements of the Income Tax Act, 1962. Such additional contributions shall be
allocated to the Member's Fund Credit.

6.3.2 An Employer may make additional contributions to the Fund in respect of a Member's period of past
Senvice in accordance with such conditions and procedures as the Trustees may require from time to
time. The payment of additional contributions to the Fund shall be subject to the Emitafions and
requirements of the Income Tax Act, 1962. Such additional contributions shail be allocated to the
Member's Fund Credit.

7.  ADMINISTRATION OF THE FUND
7.1 The Fund shafl be admmistered by Administrators appointed by, and acting on the instructions of, the Trustees.

72 The Employers shall from time to time fumish (o the Trusiees in respect of those employees who are
Members afl necessary pasticulars affecting their benefits or their entittement {0 benefits under the Fynd and
the Trustees shall ensure that such parficulars are fumished (o the Administrators. The Trustees and the
Administrators shall be entiled to act upon such particulars without further enquiry and shall not be
responsible to any Member or to the Employer or to any other person or bodywhatsoever for any
misstatements orerrorsoromissions which may be contained insuch parficulars.

73 The Adminisiraiors shall keep 2 complete record of all necessary parficulars of the Members of the Fund
and of all persons entifled to benefs and of all other matiers essential to the operation of the Fund.

74 The Administrators shall keep full and true accounts of the Fund as required interms of Rule 13.4.

75 Al cheques, contracts and other docusnents pertaining to the Fund shall be signed by such persons
as the Trusiees by resolulion may eppaint; provided that documents to be deposiied with the Regisirer must
be signed in the manner set out inthe Act

76 The Administrainrs shall meinfizin fideily cover 0 indemnify the Fund agsinst any loss resulling &om the
dishonesty ar fraud of any person employed by them.

8.  DESIGNATED AGENTS
81  The Counci shaii sppaint ene or mane specified pessons es desigrated agents to assistimgiving effect tothe tarms
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8.2

8.3

84

9.1

9.2

10.

1".

12,

of this Agreement. For the purpose of enforcing or monitoring compliance with this Agreement, as the case may
be, an agent of the Councll shall have the right to enter and inspect premises, examine records and interview the
employer and/or his employses in any manner that he desms appropriate: Provided that such rights be exercised
only as s reasonably required for the purpose of enforcement of, or monitoring compliance with, the Agreement.

After each inspection of an employer's records and operations the agent shall prepare a report for the attention of
the employsr, worker representetives and, in the case of an individual complainant, the complainant concemed,
confiming the date and time of the inspection and, if any contraventions of the Agreement were identified, &
'summary of the contravantions and the action that management is required to take to rectify the contraventions.
Any disclosure of information shall comply with the provisions of the Lebour Relations Act, 1995.

The Minister, on request of the council, shall appoint ana or more persans to be designated agents to assist in
giving effect to tha terms of this agreement, including the issuing of compliance orders requiring any person bound
by the Collective Agreement to comply with within 14 days.

A Designated Agent shalt have the powers set out in sections 33 end 33A of the Act and in Schedule 10 of the Act,
EXEMPTIONS

Any person bound by this Agreement may apply to the BCCE! Independent Exemptions Committee for an
examption from any provision of this agresmaent in the manner provided for in the BCCE! Exemptions Policy,
attached as Appendix A

Any person may lodge an appeai against the decision of the Independent Exemptions Committee to the
Independent Appeal Board in the manner provided for in the BCCE! Exemptions Poficy, attached as Appendix A

RESOLUTION OF DISPUTES

Any dispute about the inferpretation, epplication, or enforcement of this Agreement shall be referred to the Council
and shalt be dealt with in accordance with the prowisions contained in the Bargaining Councll for the Civi
Engineering Indusiry Dispute Resolution Collective Agresment.

EXHIBITION OF AGREEMENT

Every employer shall affix and keep in an assigned conspicuous place upon his premises, a copy of this Agreement,
in lagible charactors.

MEMBERS' BENEFITS
Members will be eniitied to refrement, death and disabiity benefits in terms of the Rules of the Fund.

\:
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Appendix A

Bargaining Council for the
Civil Engineering Industry

CIRBF EXEMPTIONS POLICY

(Construction industry Retirement Benefit Fund)

ram {

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 19 OKTOBER 2018 No. 41981 69

NATIONAL EXEMPTIONS AND APPEAL POLICY FOR THE CIVIL ENGINEERING INDUSTRY
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1. introduction

1.1 The purpose of this document is to set out the principles and procedures which will apply to the consideration of
appiications for exemptions.

1.2 Any person bound by a Council Collective Agreement may apply for an exemption.

13 The Council shoutd determine the appropriate level al which exemption decisions wiil be made and may choose to
implement one of the following approaches in this regard:

1.1 Detsrmine the specific types of exsmption applications which the Exemptions Committee ("EC") may deal
with and those which could be referred to the Office for decision; of

132 Determine that all exemption applications must be dealt with by the EC.

14 Where the Office or the EC is given the authority to deal with an exemption appiication and an appeal Is lodged
against a decision of the Office or the EC then this appeal must be refarred to the independent Appeal Body ("IAB")
for final decision.

15 Exemption applications and appeals must be considered on the basis of criteria established in this policy.

1.6  Where the Office, EC or IAB wishes to apply other criteria to address a specific situation they must meke
recommendations in this regard to the BCCE! Council Committee to obtain approval prior to implementing the desired
criteria

17  Reasonsforgranting or refusing an application for exemption or appeal shall be recorded and retained by the Council.
The applicant must on request be provided with reasons for the decision.

18  The Council Commitiee may &t any time after prior notification and only upon request of the Office and after due
consideration of a compliance report, withdraw an exemption elther wholly or in part, or amend the conditions under
which the examption was issued, or amend the conditions of employment and other matters reguisied under the
exemption.

2. Definitions

Unless the conirary intention appears, any expression used in this palicy which is defined in the Labour Relations Act 66 of
1985 ("Act’), shall have the same meaning &s in the Act and any reference to an Act shall include any amendment to such
Act

Any reference (o the singular shall include the plural and vice versa and any reference to any gender shall inchude the oher
gender and further uniess inconsisient with the context;

‘Act' means the Labour Relafions Act 65 of 1995

‘Council’ means the Basgaining Council for the Civil Engineering Industry, duly regisiered in terms of section 30(1) of the Act
under reference number LR 2/6/6/160. Any functions to be performed by the Counci in terms of this policy shail be performed
by the Counci's General Secretary or any other employee of the Council to which the Council or General Secretary has
delegated such funcion.

‘Council Commiltes’ refers to the commitiee established in terms of the Council's consiihution

*Appeal’ means an sppeal agains! a decision of the Council, Office or the EC conceming an application for exempion from
the provision’s of a Collective Agreement of the Council, and inchudes an appeal from a decision to grant, vary, refuse or
withdraw an exemplion. -

EC' means the Exemption Commiliee of the Council authorised wilh hearing and deciding exemption appiications;
‘Day” meens calender day
YAB’ means the independent Appeal Body consituted 1 deal with appeals in tenms of section 32 (3) (e) of e Act

‘nterested Party’ means sny perty that made, opposed or supported an exemption application, or, has en interes! in the
ouicome of the applicalion.

‘Members’ shall mesn members of Be EC or IAB
*Office’ means e BCCE! adwincizaiion.

LV 5
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Fundamental Principles

The following are fundamental principles which are legal obligations imposed on the Council, EC or |AB by the Council's
Coliective Agreements.

The Council hereby establishes en EC and IAB, constituted of persons independent of the Councll, to conskier applications
for exemption from the provisions of the Council's Collective Agreements. In terms of saction 32 (3)(e) of the Act, the Council
estabishes an IAB to hear and deckde any appeal brought ageinst the EC, Office or Council Commitiee's decision in an
application for exemption from the provisions of a Coliective Agreement or the withdrawal or variation of an exemption,

3.1 All applications must be in writing on the appropriate appiication form(s) obtainable from the BCCE! office or website
and signed as an afidavit in the presence of a Commissioner of Oaths. Submissions must be accompanied by a fully
detalled motivation that explains the need for the exemption and submitted to the Councll for consideration. The
detailed motivation is not the same as the business plan (see clause 3.7.1 below). Supporting documentation such as
:gmdmmmm.dememmﬁommwmdmmmmwum. EC orlAB

time to b Piease noty that there ks no applical sals. The application must

Litiiiy s

32
33  Intemns of section 32(3){dA) of the Act, all applications for exemption will be dealt with within 30 days of receiptof 2
complets apolicstion.

34  In considering an application for exemption, the Council, Office, EC and IAB must consider the representations and
evidence submitied by the employer and the employees andlor their representative together with any other
representations received in relation to that application. Applications that afiect employees’ condiions of service shall
not be considered unjess the employees or their representatives have been propesly consulted and their views fully
recorded in an accompanying document.

35 The exemplion shall not contain terms that would have an unreasanably detrimental efiect on the fair, equitabie and
uniform epplication of the Councils' Coflective Agreements. An exempiion may not be granied in respect of any matier
which ks covered by an arbitrafion award binding on the applicant.

36 Wage and wage relaled exemptions should not generally be granted beyond the expiration of the agreement provided
that the EC or IAB may at its discrefion and on good causa shown agree to a longer period (but not an indefinite period).

3.7 Applications for exemption of the implementation of the minimum wages, bonus payments or any other monetary
exemption specified in the Conditions of Employment Collective Agreement or Wage and Task Grade Colleclive
Agreement will be deall with afier giving consideration to the following:

371  Cearevidence of financial dificulties including:

i}  The most recent st of Audited Financial Stalements and audiior’s report signed by the auditor (or
accounting offices in the case of CC's),

)  Lelest Managesment Accounts covering the period from the date of the ebove financial siatements to
the date of application;

i)  Anexpianation of the difficullies being faced by the employer,

) A business plan which must give a breakdown of what the empivyer is paying the employees at
presend end, where necessary, provide 8 proposad ties frame and indicafion of how and when the
employer will “catch-up” with the minimum condilions of employment standards as set oul in the
BCCE] Collective Agreements.

V) xmhwammmummmmmhmam
cost.

372  The exployer musi noflly te Council each year of how they ere progressing wilh their business plan

373  [fthe empioyer does not comply wilh the business plan, the exempGon will sutomatically teaninate 2nd the
erployer shall have 1o re-apply.

gV :
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38  The empioyer must consult with the employees, through a trade union representative or, where no trade union is
Involved, with the employee representatives or employees themselves , and must include the views expressed by the
employees in the application,

3.8.1

38.2

383

384

385

386

Where the views of the employees differ from that of the employer, the reasons for the views expressed
must be submitted with the application.

Where the employees are members of a recognised trade union, the employer should inform the local frade
union office of the intention to apply for exemption and request, In writing, a meeting with he local trade
union official to discuss the impact of the exemption on the employer and the members of the trade union.

Where the employees have elected a trade union representative or representatives (shop stewards) these
persons should be requested to sign the application to confirm that they were consulted and that they
understand the need for the application. Where the local trade union official and/or shop stewards have
been consulted where they reject the application, such rejection must be recorded in the application and
countersigned by at least two witnesses.

Where the local trede union official and/or shop stewards and/or empioyees support the application, this
signed egreement should be included in the application,

Al meetings in this regard between the employer, employees, shop stewards and trade union officials
should be minuted ant the minutes together with the attendance registers should be submitted with the
apphication.

The employer needs to ensure that the required proof of consultation and/or notification of iis intention to
apply for exemption as provided for by the exemption application form is duly included and submitted with
the exemption application form.

39 The application itself must be signed by elther a director of the firm, member, owner or a senior accountant (not
bookkeepet). The human resources manager may sign applications for overtime exemptions.

3.10 The Council, Office, EC and IAB will meke a decision(s) on the application as submitted.

3.11 [ltis not a condition of the examgption that employees accept the proposed exemplion. All that is required is that
employees and their representatives are fully informed of the employes’s intention to apply for exemption and that this
consultation process and their responses thereto are formally recorded and submfted with the application.

3.12 Reirospectively

Applcations for exemption may not be arented retrospectively. The Office, EC or IAB may. on a request which is
substantively explained and motivated, condone a past period.

3.13 Urgent applications

3131

In cases of urgent appications, details may be faxed, e-maied or hand defivered to the Council.

3132 The Chairperson together with the Vice Chairperson and General Secretary may consider the application,
make a detision and communicate that decision io the epplican] wilthowt delay. The decision will be ratifed
and minuled at the next meeting of the EC.

3133 The appiicant is expectad to put foreard a substantive explanaiion es 1o the urgency of the application.

3N Condonation

34443 The EC and |AB may, on good cause shovm, condone the kate filing of en applicasion or any documents.

3142  Anappication for condonaSion must be on affidavil

315 Oralsubmissions

3151 The Office, EC and |AB decide applications based on e papers fied,

3152 Any interesied perty may apply for 2n opportunily to present orel submissions.

3153 In decitfing whether in allow oral sulwrissions, the fnliowing mast be teiken inlo account -

i)  the complexily of the matter;

VA% ’
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i)y  the comparative abilities of the parties to present their submissions in writing;
i) theinterests of justice.

3154 If an application for oral submissions is granted, the Council must notify all interested pasties and alf
interested parties must be given an equal opporiunity to make oral submissions.

3155 The EC and IAB may limit the time allocated to each party for oral submissions.

3.158 Meetings that hear oral evidence or oral submissions may be open to the public at the discretion of
the EC and IAB.

3.16 The Council, Office, EC or IAB may acquire the assistance of an expert{s) to assist them when considering probiematic

applications or invite oral motivations. (When oral motivation is eliowed, the trade union or employee representatives
must also be invited fo be present.)

3.17 The Office must notify the applicant and/or affected parties of the decision within 7 (seven) days from the last day ofthe
meeting when the application was considered. Reason(s) for the decision will be given not later than 30 (thirty) days
upon receipt of a written request from the applicant or affected employess and/or their representativels.

3.18 |f the application is granted, the Council shall issue an exemptions licence signed by the General Secretary of the
BCCE! or his/her designate, containing the following:-

3.18.1 The full name of the applicant(s);
3182 The trade name (if applicable);
3183 The provisions of the Council Collective Agreement from which exemption is granted;
3184 The period for which the exemption shall operate;
3185  Thedateissued;
3.186 The area in which the exemption apples;
3.18.7 The condition(s) of the exemption granted.
3.9 The Council shall-
3.19.1 Retain a copy of the licence;
3192 Forward & copy of the licence to the appiicant.

320 The appicant to whom a licence has been issued shall at 2l times have the ficence avaliable for inspection 2t its
estabfishment and site/s affecied by the cence.

Criteria

41 In considering applications for exemption or eppeals, the Council, Office, EC or IAB shall take into consideration il
redevant factors, which may include, but shall not be imiiad o the foliowing criteria:

411 The sppiicant’s past record (i appiicable) of compliance with the provisions of the Council Coliective
Agreemants and previous exemplions granted,

412 Any special circumstances that exist;
413 The intesest of the indusixy as regards fox
) Unfair competiion;
i)  Coliective bargaining.
i) Potental for lebour unrest;
iv] increasad employment
414 The inteces] of the empioyess as regards inc
)  Explolaton;
i)  Jobpresencation;

i T@m/ 6
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iii)  Sound conditions of employment;
iv)  Possible financial benefits;
v)  Health and safety,
vi)  Infringement of basic rights.
415 The interest of the employer s regards to:
i)  Financial stabiiity;
i)  Impact on productivity;
ii)  Future relationship with employees and trade unions;
iv)  Operational requirements.
416 Any triteria established or approved by the Council Committse of the Councll.

5  Appeal

54  In the event of, & decision to grentiivarylrefuse or withdrew an exemption, the affected party(ies) andfor Seir
representative(s) shall have the right to appes! in writing against the decision to the IAB.

52  Anappesl 1o the IAB mus? be sent in writing within 14 (fourteen) days of the applicant being notified of the decision.
The notice of appeal must sst out the grounds on which the applicant's appeal is based.

53  The notice of appeal must:

5341 Set out the name and contact detsils of the party lodging the appeal;

532 Provida a summary of the grounds for the appeal;

533 identify the provisions of the Council Collective Agreement to which the exemption applicafion relstes.
54  The following documents must be attached to the notice of appeak:

54.1 A copy of the decision of the Council, Office or EC and fhe reasons for the decision;

54.2 A copy of the original exempiion applcation and annexures;

543 mammm.Mumymmwmmm

55 nanyufmammmnma«emnmmdummmw.mmdm
must

551 Specify which documents shouid be aitached but are not atiached;
552 wmmmmuuhmmdummmm
56 mqmmmnsmdmmmmmmmmmmm«m
57  Anexempiion appesl may be lodged by any interesied party in respect of the whole or part of a decision.
58 Mmﬂmmﬂkamﬂuﬁndﬂnmhdhuﬁ&a!mmﬁmmhﬁmmﬂmhﬂeam
of the mexits of the original exemplion spplication.
59 The |AB mus! consider:
591 Any representations end evidence considered by the Counci, Ofice or EC;
592 The decision made end the reasons for thal decision;
583 Any addional regresentations submilied by the applicant of eny other pasty,
594 Ay other evidence placed bedose e 1AB.
510 I addiion to the crileria set cut in cinse 4 $ie IAB rmust consider:
5101 The financiai kasdship of the applicant for expmpSon,
5102  The potental impact an exemplion may have ob the collective bargsining process,
5103 Whether alfernafives in exemplion were considered of implemented:

YA !
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51

512

513

5.14

5.15

5.104 The need to avoid retrenchments;
5105 Any other factors relevant to the particular exemption application.
The IAB may:
5.114 Confirm, vary or set asida the decision;
5.11.2 Make any other decision that the Councll, Office or EC could have made.
New evidence
5.121 An interested party may apply to the IAB to lead new evidence on appeal.
5122 New evidence may relate to facts or events that took place before or afler the date of the initial
exemption application.
5.123 An application to lead new evidence must -
i}  beon effidevit;
i)  showthat the evidence sought to be lead is material and relevant to the issue on appeal;
The IAB may -
5131 Refuse the application for the leading of new evidence;
5132  Grantthe appiication for the leading of new evidence in whole or part and -

i) consider the evidence itself,

fi) remithe appealtothe Councll, Office or EB with an instruction to consider the new evidence and
reconsider its decision in the light of that evidenca.

lf the IAB decides to consider the evidence Rtself, and the evidence is not documentary evidence, R must direct
whether the evidence should be presented orally or on effidavit.

i the 1AB directs that evidence must be on affidavit -

5.15.1

5.152

5153

The relevant affidavits must be filed with the Councli within 7 (seven) days of the IAB's decision to allow
the evidence o be lead;

Other interesied parties may file answering affidavits within 7 (seven) days of receiving an affidavil
containing new ev -

The perty that fled the affidavit containing new evidence may, within 7 (seven) days of receiving any
answering afidavil, fle-

i)  areplying afidav,

iy Supplementary submissions;

516 Other intsresiad parties may fie supplementary submissions —

5.16.1
5.162

Within 7 (seven) days of receiving any supplementary submissions of replying affidavils;

1 no supplementary submissions of replying affidavils are filed, within 7 (seven) days oithe  filing of
any answering aifidavil; or

)  #noenswering afidavils are fled, within 7 (seven) days of receiving the afiidiavit containing new

6.  Compositicn of the Exemplions Commiltee and Independent Appeal Body

The Council smust appoint members 1o the EC and IAB on such terms and condilions they deem fil. The EC and 1AB
will comprise of at leest 3 (three) members per commiliee.

The £C and IAB members hokd office undil-

6.1

62

621
622

They resign o 3 (tivee) months” writen notoe t the Coundl
Or the Council resoives. tn tenminate their membership.

1 Chalrpersan of the Examptions Committes and Independent Appeal Body

A% i
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10

1

71 ‘The EC and IAB shalt elect one of the membars as chaliperson

Conduct of members of the Exemptions Committee and Independent Appeal Body
81 Members of the EC and IAB~
8.1.1 Must be independent and Impartial and perform the functions of office in good faith;

8.1.2 Must recuse themseives from any hearing, should they have a direct interest or any other confiict of
interest in the subject matter of the appfication.

Quorum
9.1 2 (Two) members of the EC or {AB form a quorum for any meeting.

9.2 If only 2 (two) members are present at a meeting and they cannot reach consensus on any issue 10 be determined,
the application must be postponed o a further meeting. Any further discussion regarding this application can only take
place once the mesting is attended by at least 3 (three) members.

83 i an applicetion o lead oral evidenca or to present oral submissions Is granted, the application must be heard by &
mesting atiended by at least 3 {thres) members.

Detisions of the Exemptions Committee and (ndependent Appeal Body

10.1 A decision agreed and confirmed in writing by three members is as valid as a decision adopted at & duly convened
mesling of the EC or IAB.

102 Adecision must be sighed by the chairperson.

Meetings of the Exemptions Committee and Independent Appeal Body

111 Unless otherwise provided fot in this poficy, the chairperson of the EC and 1AB must determine the date and time for
meelings, in consultation with the Council,

11.2 The EC and IAB must mest -
1124 At least once a month, unless there are no applications to be considered; or
1122 When requested to do so by the General Secretary.

113 ¥ ameeling of the EC or IAB does not finalise an application, the application may be posiponed 1o a date and time
sgreed by the members.

L 9
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