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CHAPTER 1

INTRODUCTION

A. ESTABLISHMENT OF THE COMMISSION

[1] On 15 September 2011, the President of the Republic of South Africa
(the President) announced that he would appoint a commission of inquiry
into the Strategic Defence Procurement Package (SDPP). This decision was
impelled by the incessant allegations of venality in connection with the
armaments acquisition process and, in particular, by the legal proceedings
instituted by Mr Terry Crawford-Browne in the Constitutional Court in 2010,
in which the latter sought an order compelling the President to appoint a
commission of inquiry. The President believed that it was in the public
interest to establish definitively whether there was substance in the
allegations of malfeasance that had been in the public domain for quite

some time.

[2] On 24 October 2011, the President followed up by announcing that he
had formally appointed, in terms of section 84(2)(f) of the Constitution, the
Commission of Inquiry into the Allegations of Fraud, Corruption, Impropriety
or Irregularity in the SDPP (the Armaments Procurement Commission or the
Commission). The Commission would be chaired by Justice Legoabe Willie
Seriti, with Judge Hendrick Mmolli Thekiso Musi, the Judge President of the
Free State High Court (as he then was), and Judge Francis Malesela Legodi
of the North Gauteng High Court as his co-commissioners. The latter
member of the Commission resigned on 2 August 2013. In the wake of
Judge Legodi’s resignation, the President decided that the Commission

would comprise of the two remaining members only.

[3] The Terms of Reference delineating the scope of the Commission’s
inquiry were published in Government Notice R926, Government Gazette No

1
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34731 of 4 November 2011. Subsequently, the President promulgated the
Regulations governing the conduct of the Commission’s proceedings by
means of Proclamation R4, which was published in Government Gazette No
35023 of 8 February 2012. Acting pursuant to section 1(1)(a) and (b) of the
Commissions Act 8 of 1947, read in conjunction with paragraphs 3 and 5 of
the Regulations, the President declared that the Commissions Act would

apply to the Commission.

B. OBJECTS OF THE COMMISSION
[4] The objects of the Commission are defined as follows in its Terms of

Reference:

1. The Commission shall inquire into, make findings, report
on, and make recommendations concerning the following, taking
into consideration the Constitution, relevant legislation, policies
and guidelines:
1.1  The rationale for the SDPP.
1.2  Whether the arms and the equipment acquired in terms of
the SDPP are underutilised or not utilised at all.
1.3 Whether job opportunities anticipated to flow from the
SDPP have materialised at all:
1.3.1 if they have, the extent to which they have
materialised; and
1.3.2 if they have not, the steps that ought to be taken to
realise them.
1.4  Whether the off-sets anticipated to flow from the SDPP
have materialised at all and:
1.4.1 if they have, the extent to which they have
materialised; and
1.4.2 if they have not, the steps that ought to be taken to
realise them.
1.5 Whether any person(s), within and/or outside the

Government of South Africa, improperly influenced the



Chapter 1: Introduction 3

award or conclusion of any of the contracts awarded or

concluded in the SDPP procurement process and, if so:

1.5.1 Whether legal proceedings should be instituted
against such persons, and the nature of such legal
proceedings; and

1.5.2 Whether, in particular, there is any basis to pursue
such persons for the recovery of any losses that
the State might have suffered as a result of their
conduct.

1.6  Whether any contract concluded pursuant to the SDPP
procurement process is tainted by any fraud or corruption
capable of proof, such as to justify its cancellation, and

the ramifications of such cancellation.’

C. DURATION OF THE INQUIRY

[5] The Commission was initially appointed for a period of two years from
4 November 2011, being the date of promulgation of the Proclamation
establishing it. However, due to the enormity of the work and at the request
of the Commission, the President extended its lifespan up to 30 November
2014, with the addition of a further six months within which it had to write
and submit its report to the President. This effectively extended the
Commission’s duration to 30 May 2015. On 30 April 2015, and again at the
request of the Commission, the President granted a further extension to 30
June 2015, with the proviso that the Commission write its report and submit
same to the President within six months of the latter date, which means that
the Commission had to complete its work by 31 December 2015. The latter
extension was intended to afford interested parties the opportunity to submit
written and oral arguments to the Commission. The 29" of June 2015
marked the end of the penultimate phase of the Commission’s work, namely,
the public hearings. This date also signified the beginning of the arduous
task of preparing this report that had to be finalised and submitted to the
President on or before 31 December 2015.
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D. POWERS OF THE COMMISSION

[6] The Commission had the power in terms of the Commissions Act and
the Regulations to summon witnesses, to requisition information, to conduct
search and seizure operations, to administer an oath or affirmation, and to
appoint people with expertise or knowledge in respect of matters requiring
expertise or specialised knowledge. However, it did not have extra-territorial
jurisdiction and could only exercise its statutory powers in the Republic of
South Africa. In its endeavour to access information in the possession of
foreign-based entities, it invoked the provisions of the International

Cooperation in Criminal Matters Act 75 of 1996.

[7] The laws of the Republic of South Africa—specifically section 4(1) of
the Protection of Information Act 84 of 1982 and section 41(1) and (2) of the
Promotion of Access to Information Act 2 of 2000—protect from disclosure
information relating to armaments; the defence of the Republic; military
matters; security matters; or information that could cause prejudice to the
defence or security of the Republic, including information relating to military
exercises or operations, quantity; characteristics, and capabilities and
vulnerabilities of weapons. It is precisely the type of information protected by
the strictures of these laws that the Commission needed access to in order
to discharge its mandate effectively. In conformity with these laws, the
Commission’s Regulations made it obligatory for persons in the employ of
the Commission to sign an oath of secrecy before assuming duty at the
Commission and proscribed the dissemination of any document submitted to
the Commission without first obtaining approval from the Chairperson of the

Commission.

[8] To ensure compliance with the prescripts issued by or applicable to
the Commission, the Regulations, read in conjunction with the Commissions
Act, made it an offence to disregard the non-disclosure provisions in the
Regulations; not to honour summons issued by the Commission; to make
vituperative comments about members of the Commission; to prejudice the

inquiry, its proceedings or findings, and to withhold or give false evidence.
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E. EXPERTISE

[9] In order to carry out their mandate, the commissioners were assisted
by a by a variety of experts in various fields. The administration of the
Commission was headed by the Secretary for the Commission, Ms PN
Luphondo. There was an internal legal team, headed by Advocate MF
Mdumbe. The Commission was also assisted by an independent forensic
auditor, Mr J Mahlangu.

[10] The Commission also engaged the services of forensic and
consulting legal researchers, namely, Professor R Palmer, Dr Z Hlophe,

Advocate N Melville, and Messrs C Gevers and J Wessels.

[11] The Commission engaged ten evidence leaders, namely Advocates
TN Aboobaker SC, BL Skinner SC, CS Sibiya from the Durban Bar,
Advocate SH Zondi from the Pietermaritzburg Bar, senior Pretoria attorney
M Ramagaga, Advocates SM Lebala SC, M Mphaga SC, P Ngobese, all
from the Pretoria Bar, and Advocates LT Sibeko SC and M Sello from the
Johannesburg Bar. Three of the evidence leaders, namely, Advocates
Aboobaker SC, Skinner SC and Sibiya resigned before the Commission

could conclude the public hearings.

[12] The letter of resignation of Advocates Skinner SC and Sibiya is in the

public domain. Some of its contents will be dealt with later in the report.

[13] The abovementioned experts contributed significantly to the work of
the Commission. It must also be recorded that some of the parties who
participated in this Commission were represented by legal representatives
who contributed immensely to work of the Commission. We are indebted to

the legal representatives who assisted us in the Commission.

[14] The factual findings and conclusions contained in this report are those

of the Commissioners.

F. APPROACH OF THE COMMISSION
[15] The Commission executed its mandate in four distinct phases. The
first phase commenced in early January 2012 and was solely dedicated to
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preparatory work that entailed setting up an office, the recruitment of
personnel and drawing up foundational documents such as the
Commission’s ‘road map’, media policy directives and practice guidelines.
During this phase a notice was issued inviting interested parties to make
submissions to the Commission on any of its terms of reference while the
practice guidelines were also gazetted. All this work was carried out from
April to June 2012 at the temporary premises of the Commission at
Salvokop. Towards the end of June 2012, the Commission relocated to
Isivuno House in the Tshwane city centre. The latter offices were ideal for
their close proximity to the Sammy Marks Council Chamber where the public

hearings would be held.

[16] The second phase entailed trawling for information pertinent to the
Commission’s Terms of Reference, conducting private investigations and
interacting with entities and persons with intimate knowledge of the SDPP,
both inside and outside the country. This phase also saw the Commission
collecting a substantial body of documentation from various sources,
including government departments, Armscor, the Cabinet Secretary,
Parliament, the South African Police Service, the National Prosecuting
Authority and other entities. The documents were perused, analysed and
archived.

[17] The penultimate phase of the Commission’s work, the public
hearings, commenced on 19 of August 2013 and concluded on 29 June
2015. During this phase, 54 witnesses with knowledge of the SDPP process
gave evidence before the Commission. Among them were the former
President of the Republic of South Africa, a former Minister of Defence, a
former Deputy Minister of Defence, a former Minister of Trade and Industry,
a former Minister of Finance, the Chief of the South African National
Defence Force, representatives of global defence companies that were
ultimately awarded contracts to supply the military equipment that
constituted the SDPP and one of their consultants, as well as former and
current officials of government departments and the end-users of the

armoury purchased, namely, naval and air force personnel. Critics and other
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witnesses not affiliated to the government also testified. Witnesses gave
evidence under oath or solemn affirmation. Legal representation and cross-

examination were allowed.

[18] The fourth and final phase entailed the preparation of this report,
which, according to the Commission’s Terms of Reference as amended, had
to be finalised and submitted to the President on or before 31 December
2015.

G. HISTORICAL BACKGROUND TO THE INVESTIGATION

[19] The acquisition of the SDPP was preceded by a complete overhaul of
the policies applicable to the acquisition by the Department of Defence
(DOD) of so-called Category 1 Defence Matériel—that is, military equipment
not commercially available. The review was initiated by the Minister of
Defence in August 1994 when he issued an instruction that the
management, execution and structure of acquisition in the DOD be
investigated. The outcome of this investigation was the establishment of new
acquisition procedures and approval forums. The newly created forums,
namely the Armament Acquisition Control Board (AACB), the Armament
Acquisition Steering Board (AASB) and the Armament Acquisition Council
(AAC), replaced forums in place hitherto. A new industrial participation policy
was also formulated in terms of which all major procurement contracts had
to contain counter-trade agreements. Armscor was retained as the State
tender board. These policy changes were approved between February 1995
and May 1996. On the heels of these changes followed the White Paper on
Defence and the Defence Review that were approved by Parliament in May
1996 and April 1998 respectively.

[20] The SDPP was executed in accordance with the new policies. On 18
November 1998, the South African Government announced the preferred
bidders from whom certain equipment would be acquired, and on 15
September 1999 it approved the acquisition of 24 Lead-in Fighter Trainer
(‘LIFT’) aircraft (Hawk 100); 28 Advanced Light Fighter aircraft (‘ALFA'—
Gripen JAS 39); four patrol corvettes (MEKO A200); three submarines
(Class 209) and 30 Light Utility Helicopters (‘LUH'—A109) for a total price of
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R29,992 billion. On 3 December 1999, the Government, through the DOD
and its arms acquisition arm, Armscor, effectuated its decision by signing

contracts with the global defence companies chosen to provide the armoury.

[21] Less than a week before the announcement of the decision to
purchase the military equipment, the SDPP became the subject of a heated
debate in Parliament. On 9 September 1999, a member of Parliament cast
aspersions on the integrity of certain individuals who were involved in the
procurement process; questioning the wisdom of the decision and making
serious allegations of venality against certain individuals and entities while

calling for an investigation into the SDPP.

[22] The rumblings of discontent, controversy and allegations of
malfeasance in connection with the SDPP prompted wide-ranging
investigations by three entities in the Republic of South Africa. The maiden
investigation was an audit of the SDPP for the period ended March 2000,
conducted by the Office of the Auditor-General. On 15 September 2000, the
Auditor-General issued a report titled ‘Special Review by the Auditor-
General of the Selection Process of Strategic Defence Packages for the

Acquisition of Armaments at the DOD’, in which he found that

‘

. material deviations from generally accepted procurement
practice were discovered. The explanation provided by DoD for
this material deviation does not appear to be satisfactory. Based
on the review performed at prime contractor level there were no
other material findings other than those mentioned in paragraph
3.3-3.9.

The review focused mainly on the awarding of contracts to prime
contractors. Many allegations regarding possible irregularities in
contracts awarded to subcontractors exist, of which the findings
in paragraph 3.6.1 is an example. | recommend that a forensic

audit of or special investigation into these areas be initiated.

Furthermore, | am concerned that the guarantees for national

industrial participation may not be sufficient.’
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[23] The Auditor-General submitted the above-mentioned report to
Parliament, which in turn submitted it to the Standing Committee on Public
Accounts (‘SCOPA’). SCOPA, after considering the report and large
amounts of unsolicited evidence from a number of different sources, and
having heard evidence, recommended in its 14™ Report, dated 30 October
2000, an independent and expert forensic investigation to prove or disprove
once and for all the allegations of corruption relating to the procurement
process. SCOPA felt that the investigation would be best served by
combining a number of areas of investigative expertise and legal
competence and authority. It recommended an exploratory meeting with the
Auditor-General, the Heath Special Investigating Unit, the Public Protector
and the Investigating Directorate of Serious Economic Offences so that the
best combination of skills could be found for such an investigation. The

National Assembly adopted this report on 3 November 2000.

[24] The four above-mentioned agencies met on 13 November 2000 with
a view to establishing a Joint Investigation Team (JIT). Three of the
agencies formed the JIT, namely the Office of the Public Protector, the
Office of the Auditor-General and the Investigating Directorate of Serious
Economic Offences. The Auditor-General was designated as the coordinator
of this investigation. The JIT focused on alleged irregularities; cost to the
State of the Gripen and the Hawk aircraft; selection of prime contractors for
the LIFT programme; selection of all subcontractors for all the programmes;
review of Armscor and the DOD procurement procedures and regulations;

the review of all final contracts; and the independence of role-players.

[25] The JIT report was tabled in Parliament on 14 November 2001 and
subsequently referred to SCOPA and to the committees on Defence, Ethics,
Finance, Justice, Public Service and Administration, and Trade and Industry.

The JIT concluded, amongst others, that —

[n]o evidence was found of any improper or unlawful conduct by
the government. The irregularities and improprieties referred to
in the findings as contained in this report, point to the conduct of

certain officials of the government departments involved and
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cannot, in our view, be ascribed to the President or the Ministers
involved in their capacity as members of the Minister’s
Committee or Cabinet. There are therefore no grounds to

suggest that the Government’s contracting position is flawed.’

[26] In December 2001, following the JIT investigation, SCOPA submitted
recommendations to Parliament as part of its 15" Report for adoption by the
House. SCOPA committed to interact on an ongoing basis with the relevant
departments and parastatals to monitor the proper implementation of the
recommendations of the JIT report. Among other things, SCOPA committed
to monitor ongoing investigative work conducted by the relevant agencies
that would report to Parliament in terms of their legal mandates and through
their normal channels of accountability.

[27] Meanwhile, and already on 31 October 2000, the Auditor-General had
referred his report on the selection process of the SDPP and the 14™ Report
of SCOPA to the Investigating Directorate of Serious Economic Offences
(IDSEO), as it was known prior to its incorporation into the Directorate of
Special Operations (DSO, also known as ‘the Scorpions’). On 6 November
2000, as part of the JIT investigation and in terms of section 28(13) of the
National Prosecuting Authority Act 32 of 1998 (‘the NPA Act), the
Investigating Director of IDSEO instituted a preparatory investigation into
allegations of fraud and corruption in connection with the SDPP. Section
28(13) empowers the Investigating Director to hold a preparatory
investigation in order to determine whether there are reasonable grounds to
conduct an investigation in terms of section 28(1)(a) of the NPA Act. On 24
August 2001, the Investigating Director instituted an investigation, as
opposed to a preparatory investigation, into the suspected commission of
offences of fraud and/or corruption arising out of the acquisition of the
SDPP. Although the JIT finalised and published its report in November 2001,
the DSO investigation into possible commission of criminal offences

continued.
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[28] The DSO investigation into the SDPP had various legs. It appears
from an internal memorandum of the DSO, dated 2 December 2008, which
was intended as a response to a letter of 1 December 2008 from SCOPA to
Advocate M Mpshe SC about the status of the investigations, that in respect
of some of the investigations a decision was taken not to prosecute anybody
due to insufficient evidence (the DASA leg). In relation to the German
Frigate Consortium (GFC) leg, which had its genesis in newspaper reports,
the team was of the view that no meaningful progress would be made until
information in the possession of the German authorities was obtained. The
BAE leg was proceeding satisfactorily as the investigating team was
cooperating informally with the Serious Fraud Office (SFO) of the UK and
had received information spontaneously from the Swiss authorities. The
Conlog leg became stagnant after the resignation of officials assigned to it in
2003. The investigation that the team had focused on since 2001 and that
proceeded furthest was the Shaik/Nkobi/Zuma/Thint leg. The team had this
to say about this leg of the investigation:

‘As will be seen below, this investigation and prosecution
ultimately included offences that were entirely unrelated to the
Arms Deal. It has thus become a misnomer to regard the
Shaik/Nkobi/Zuma/Thint leg as an “Arms Deal” prosecution,

when in fact it is not.’

[29] The aforementioned investigation was extended on 22 October 2002,
on 8 August 2005 and again on 1 December 2006. The essence of the
additional offence, according to the investigating team, was that the current
President ‘had fraudulently failed to disclose the payments he had received
from Mr Shaik and his companies to Parliament, the Cabinet and SARS.
This assertion bolsters the earlier statement that this investigation did not

form part of the so-called ‘Arms Deal’ investigation.

[30] On 6 July 2009, the Directorate for Priority Crime Investigation (DPCI)
was launched as an independent directorate within the South African Police
Service in terms of section 17C of the South African Police Service Act 68 of

1995. Its mandate is to prevent, combat and investigate priority crimes. The
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DPCI inherited all investigations relating to the SDPP from the DSO, namely
‘GFC: Brooklyn CAS 914/11/2009’ and ‘BAE: Brooklyn CAS 916/11/2009’.
Although reference is also made to ‘GSC: Brooklyn CAS 915’, it would
appear that no investigation was carried out in respect of the acquisition of
the submarines. Similarly, no investigation was ever instituted in respect of
the Light Utility Helicopter (LUH) programme. The internal memoranda of the
DPCI, dealt with in more detail below, recommended the closure of SDPP
investigations related to BAE and GFC only.

[31] On 16 September 2010, Colonel Johan du Plooy, the investigator
assigned to the SDPP investigations, recommended to Major General
Meiring, the Head of the Commercial Crime Component in the DPCI, that
Project BAE: Brooklyn 916/11/2009 and Project GFC: Brooklyn 914/11/2009
be closed. General Meiring, in turn, recommended to the Head of the DPCI,
Lt General Anwar Dramat, that the abovementioned investigations be
discontinued. The recommendation was approved. Among the reasons
cited, were the following:

= Several companies involved in this matter no longer existed, which
would impact on obtaining evidence

= Bank and company records are only kept for five years in terms of
the legal provisions

= There was no prima facie case against any person

= Some of the main suspects had passed on and to institute a
successful investigation against the secondary suspects would be
a major challenge

= Approximately 460 boxes of documents and 4,7 million pages of
documents—not evidence—would need to be perused and
analysed

= Evidence sought has become stale and it would be difficult to
collect and collate it

= Many witnesses reside abroad and would require to be
interviewed to determine whether they could provide information
that could substantiate the allegations
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= They would need cooperation of agencies in foreign countries,
such as the SFO in the United Kingdom and German authorities,

most of which had closed the investigations into the SDPP.

[32] To avoid confusion, it is apt to digress and provide an overview of
how the IDSEO, DSO and DPCI came about. The IDSEO was formerly
known as the Office for Serious Economic Offences (OSEO) and was
established by the Investigation of Serious Economic Offences Act 117 of
1991. This Act was repealed and its provisions were substantially
incorporated into the NPA Act of 1998 that was enacted as national
legislation to give effect to section 179 of the Constitution. Section 7 of the
NPA Act provides for the establishment of Investigating Directorates. In
terms of section 43(7)(a) of the NPA Act, the OSEO became the IDSEO and
was deemed to have been established by the President in terms of section 7
of the NPA Act. The IDSEO was vested with authority to investigate, inter
alia, offences of fraud and corruption in terms of the Corruption Act 94 of
1992. In order to prioritise particular serious criminal or unlawful conduct
committed in an organised fashion, the DSO was established by section 7(1)
of the NPA Act after its amendment by the NPA Act Amendment Act 61 of
2000. In terms of section 20 of the latter Act all former Investigating
Directorates, including the IDSEO, ceased to exist as from 12 January 2001,
on which date they became part of the DSO. As stated above, the DSO was
superseded by the DPCI in July 2009.

H. OVERHAUL OF ACQUISITION AND NIP POLICIES

1. DEPARTMENT OF DEFENCE

[33] The Joint Investigation Team (JIT) made certain recommendations for
implementation by the DOD and Armscor. The DOD incorporated the JIT
recommendations into the ‘Department of Defence Instruction (‘DODI’)
ACQ/00005/2003 Policy and Procedure for the Acquisition of Armaments —
DAP 1000 (Edition 1)’. This ‘DODI' was promulgated in November 2003.
However, as it did not comply with the DOD’s prescripts, it was approved on
condition that it was resubmitted in the prescribed format to include, for

example, a Ministerial Directive, the ‘DODI’, and a Joint Defence Publication.
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Edition 2 of the policy was approved on 20 October 2004. In May 2010, the
prescribed format for DOD policies changed again and the updated policy
was promulgated as ‘DODI/ACQ/00005/2003 (Edition 3) Policy, Process and
Procedure for the Acquisition of Armaments in the DOD — DAP1000’.

[34] Other changes introduced by the DOD related to the approval forums.
In 2007, the Minister of Defence ruled that the Staff Targets for non-cardinal
projects should be approved at AASB and not at AAC level. This
amendment was included in the policy referred to above. Furthermore, the
Minister of Defence and Military Veterans ruled in June 2011 that all
milestone documentation for cardinal projects must first be recommended by
the Chief of the SANDF before submission to the AAC for final approval.
These changes would formally be promulgated as amendments to existing

acquisition policy.

[35] The review of acquisition policy in the DOD is an ongoing process.
Over the previous two years the DOD team, led by Captain Jordaan, has
been reviewing the DOD’s Acquisition Policy and Process. It has prepared a
Ministry of Defence Directive, an Acquisition Policy and an Acquisition
Manual. The Directive was due to be presented to the Defence Secretariat
Council. Should the Secretariat Council be satisfied with the directive it
would be presented to the Minister for approval. The Acquisition Manual has
been distributed within the DOD for final comment by the end of August
2015.

2. DEPARTMENT OF TRADE AND INDUSTRY

[36] A former Minister of Trade and Industry, Mr Alec Erwin, testified that
many lessons were learnt from the SDPP process, which prompted
adjustment to the National Industrial Participation (NIP) policy. He said that
adjustments were made and incorporated in subsequent policy initiatives in
both the DTI and the Department of Public Enterprises. This process has
been ongoing. In December 2012, Cabinet approved a revised NIP policy.
The revised NIP policy, together with other procurement policy instruments,
is designed to support the production sectors of the economy, with special

emphasis on the value-adding and tradable manufacturing sectors. The
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revised NIP policy is based on lessons learned through implementation of
the NIP, and has been the subject of extensive research and significant and
ongoing engagement with the private sector. The Revised National Industrial
Participation Guidelines of 2013 provide practical effect to Cabinet’s decision
and are designed to update and strengthen the NIP and align it with the suite
of other procurement instruments as well as maintain its core principles and

objectives.



CHAPTER 2

EVIDENCE AND INFORMATION GATHERING AND ANALYSIS

A. INFORMATION AND EVIDENCE TENDERED BY ORGANS OF
STATE AND OTHER PUBLIC AND PRIVATE INSTITUTIONS IN
THE REPUBLIC OF SOUTH AFRICA

[1] The prominence of the Strategic Defence Procurement Package
(SDPP) in the South African public discourse for almost two decades,
resulted in a vast amount of information on the subject—mostly in the form
of newspaper articles, books and information on websites dedicated to the
SDPP—being readily available. However, to establish authoritatively,
amongst others, what prompted the new democratic South African
Government to embark upon an acquisition of such unprecedented scale;
what regulatory framework was used; who the role players were; the
guantities of equipment purchased; and what prompted this and other
investigations into the SDPP, the Commission invoked its powers of
compulsion stipulated in section 3(1) of the Commissions Act 8 of 1947 to
requisition information from State departments, Chapter 9 institutions and
statutory bodies. The information and evidence obtained by the Commission
pursuant to this process and the challenges it confronted are set out

hereunder.

1. PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

[2] Parliament played a crucial role in the processes preceding and
following the SDPP mainly through the Standing Committee on Public
Accounts (SCOPA). Unsurprisingly, therefore, it was the second institution
the Commission turned to for information shortly after its inception. (The first
was the South African Constitutional Court, which provided the Commission
with the record of the matter between Crawford-Browne and the President of
the Republic of South Africa CCT 103/10.) At this incipient stage of the

investigation the Commission’s request for information, directed to the

15



Chapter 2: Evidence and information gathering 16

Speaker of the National Assembly, was couched in broad terms and sought
all the information pertaining to the SDPP generated by or submitted to

Parliament or any of its committees.

[3] In response to this request, under cover of a letter dated 14 June
2012, the Speaker of the National Assembly provided the Commission with

the following documents together with a detailed index:

Annexure A

I.  Minutes of meetings of the Joint Standing Committee on Defence,
the Portfolio Committee on Defence and SCOPA

ii. Applications for and approvals of trips of the committees

iii. Submissions to the public hearings on the Defence Review

iv. Reports of the various portfolio committees on the ‘Joint
Investigation Report into the Strategic Defence Procurement
Packages’

v. SCOPA’s investigation into the Arms Procurement Package

vi. Minutes of the National Assembly relating to the arms
procurement

vii. Publications produced by the National Assembly Table titled
‘Procedural Developments in the National Assembly’.

Annexure B

i. Confidential documents submitted to Parliament by the Ministry of
Defence

ii. Confidential documents submitted to Parliament by the
Armaments Corporation of South Africa SOC (Armscor).

[4] The confidential documents received from the DOD (as it then was)
and Armscor included Cabinet presentations, the Special Ministerial Briefing,
minutes of the Inter-Ministerial Committee (IMC) meetings, Cabinet
decisions; contract data packs; a document entitled ‘Affordability of the
Defence Strategic Armaments Packages: An assessment of their Economic,
Fiscal and Financial Impacts, August 1999’ (the Affordability Study Report);

and the umbrella agreements.
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2. THE PRESIDENCY AND CABINET

[5] Although a number of approval forums and teams participated in the
SDPP process, it was ultimately the IMC—also referred to as the Cabinet
Sub-committee or Ministers’” Committee—and Cabinet that played a central
and decisive role in the procurement of the armaments. The IMC was
chaired by Mr Thabo Mbeki, Deputy President at the time and later President
of the Republic of South Africa. The committee was further composed of the
Ministers of Defence, Trade and Industry, Finance and Public Enterprises. It
provided executive oversight and policy guidance to the procurement
process and reported to Cabinet as ultimate decision-making structure.
Cabinet approved the suppliers of each of the equipment types under the
SDPP. As a result, the deliberations of these two structures, the documents
and presentations that formed the bedrock of the deliberations and the
decisions they took, were deemed crucial to the work of the Commission. To
gain access to these documents, the Commission requested Cabinet and
the Presidency, through the Secretary of Cabinet and the Director-General in
the Presidency, Dr Cassius Lubisi, for all Cabinet minutes, the minutes of the
IMC and all other ancillary documents. It is worth noting that the interaction
with the Secretary of Cabinet, as with all the institutions dealt with in this part
of the report, was not a single event but continued throughout the

Commission’s inquiry.

[6] Following the request, the Secretary of Cabinet made available to the
Chairperson of the Commission, under cover of a letter of 11 April 2013, all
Cabinet minutes relating to the SDPP. Initially, due to the nature and
sensitivity of the information contained in the documents, the Secretary of
Cabinet implored the Commission to take precautionary measures to ensure
that the documents were secured at all times and to seek approval from the
Secretary of Cabinet before disseminating any of the minutes to third parties.
However, on 19 April 2014 and after engaging with the Commission on the
matter, the Secretary of Cabinet informed the Commission that he had
declassified all the Cabinet minutes relating to the SDPP, in effect lifting all

the strictures mentioned above.
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[7] The Secretary of Cabinet also facilitated, at the request of the
Commission, the declassification of the Affordability Study Report, the
National Industrial Participation Programme (National Industrial Participation
Policy of 1997) and the SDPP umbrella agreements (or SDPP contracts).

[8] With regard to the SDPP contracts, the Commission observed that
clause 18.5 of the Corvette Agreement; clause 19.5 of the Submarine
Agreement; clause 19.5 of the Hawk/Gripen Agreement; and clause 17.5 of
the Light Utility Helicopter Agreement vested the discretion to disclose the
contents thereof in the Government of the Republic of South Africa. These

clauses are worded similarly and provide:

‘The South African Government shall not be precluded from
disclosing any information it deems to be in the public interest,
save that it shall not be entitled to disclose any information of a
commercial or technical nature and which is confidential, without

the written agreement of the Seller.’

[9] On the basis of these clauses, the Commission urged the
Government, through the Office of the Secretary of Cabinet, to exercise its
discretion and disclose the SDPP contracts. Alternatively, it prevailed on
Government to instruct Armscor to redact commercial and technical clauses
in the contracts so that they could be dealt with openly during the public
hearings. On 7 April 2014, the Cabinet Secretary informed the Commission
that in accordance with clauses 1.2 and 1.3 of the Minimum Information
Security Standards (MISS)—approved by the Cabinet on 4 December 1996
as the national information security policy—he had referred the matter to the
DOD to obtain consent to declassify the documents as required in terms of
the MISS. This process culminated in the Commission receiving unredacted
versions of the SDPP contracts for its own use, and redacted versions,
which were distributed to some of the interested parties. This meant that
witnesses could be directed to the relevant clauses in these contracts and

asked to comment thereon.
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3. THE DEPARTMENT OF DEFENCE AND ARMSCOR

[10] While the acquisition that is the subject of this inquiry was embarked
upon to procure armoury for the DOD, Armscor became involved in the
process as the long-standing acquisition agency of the DOD. In May 2012,
the Commission requisitioned virtually all information relating to the SDPP in
the custody of both the DOD and Armscor, including minutes of meetings;
bid documents; policy documents; evaluation reports; details of
subcontractors; and contracts entered into between the South African
Government and the winning bidders. These requests for information were

not one-off but spanned the entire duration of the inquiry.

[11] Pursuant to the Commission’s request, Armscor and the DOD
conducted a search and generated an inventory containing information on
the five projects at the heart of the SDPP, namely Project Ukhozi (ALFA),
Project Winchester (LIFT), Project Flange (LUH), Project Sitron (corvettes)
and Project Wills (submarines). The DOD advised that the documentation
was so extensive it could fill a ‘6x6 store room’. This process resulted in the
Commission receiving copies of the documents listed hereunder, most of

which were classified as confidential, secret or top secret:

PROGRAMME FILE PREFIX DOCUMENTS PAGES FOL(E;ES?ZE
Aircraft SDPA 1486 23761 4019946 171
Corvettes SDPS 1341 13 416 1762 590 992
Industrial Participation SDPD 273 5631 1653 348 632
Military SDPM 1756 (17) 21 4853 2 870657 990
Submarine SDPN 344 14 848 4133416 420

Procurement SDPP 128 2901 501 123 777
TOTAL 5328 82 140 14 941 083 982

[12] The documents were painstakingly studied by the Commission and
those deemed relevant to the terms of reference of the Commission were

forwarded to the evidence leaders.
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[13] In addition to these documents and following the Commission’s query
of 18 July 2012 about the rationale for the acquisition and whether the
equipment was being utilised, the Chief of the SANDF on 31 October 2012
forwarded to the Commission the responses from the Chief of the SA Air
Force and the Chief of the SA Navy. The letter from the Chief of the SANDF
indicated that the information on the actual sea-days achieved by the
submarines and the corvettes between 2005 and 2012 financial years; the
ratio of force preparation versus force employment of the Hawk, the Gripen
and the Light Utility Helicopter fleet; and the operating cost of the hours

flown by these capabilities was extremely sensitive.

[14] On 2 and 3 July 2013, and again on 1 August 2013, the DOD
provided the Commission with more detailed information relating to the
armament types acquired, such as the number in operation; date of
commissioning; budgeted and actual flown hours in the case of the aircraft;
planned and actual sea-days achieved per class of ship (and not per vessel)

from date of commissioning.

[15] In August 2012, the Commission requested information relating to
subcontractors with whom the prime or main contractors concluded
agreements. Armscor provided a list to the Commission although it could not
guarantee its completeness as it did not have any direct relationship with the
subcontractors or control over whom the main contractors concluded
agreements with. From the information provided by Armscor the
Commission identified 94 South African entities relating to the first-tier
subcontractors who supplied systems and/or equipment. This formed the
basis of a request to the Companies and Intellectual Property Commission
(CIPC) for detailed information in respect of these entities, including
shareholding structure, names of board members, and companies in which
these companies had shares, from date of incorporation to date, in the end

relating to a total of 125 companies.
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4. DENEL
[16] The Commission also requisitioned Denel’s annual reports from 1999
to 2006. These were duly provided to the Commission in September 2012 by

Denel’s Chairman.

5. THE DEPARTMENT OF TRADE AND INDUSTRY AND THE
COMPANIES AND INTELLECTUAL PROPERTY COMMISSION

5.1. NIP obligations

[17] In 2012, the Commission sought from the Department of Trade and
Industry (the DTI) information that would provide a broad overview of the
role played by the DTI in the SDPP process. It received the following as a
result of its preliminary engagement with the DTI:

e NIP Programme annual reports for the years 2002 to 2009

e Consolidated Summary of NIP Programme Obligations (2012)

e NIP Programme Implementation — Parliamentary Committee
Report (2012)

e NIP Programme Presentation to the Portfolio Committee on Trade
and Industry (2012).

[18] Most importantly, the DTI explained that its main involvement in the
SDPP was that of providing input and recommendations on the business
plans for projects submitted by the prime contractors as part of their offset
obligation requirements. The DTl was not involved in dealings with the
subcontractors on any matter. It also provided details of all projects

undertaken by the prime contractors in fulfilment of their offset obligations.

[19] In July 2013, a few weeks before the public hearings were due to
commence and whilst the officials designated by the DTI were consulting
with the Commission’s evidence leaders, more information pertinent to the
involvement of the DTI in the SDPP was made available to the Commission,

including:

= the project files of the various obligors
= the review minutes and progress report
= |PCC Minutes 1997-2012
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= the ‘National Industrial Policy of the Republic of South Africa: final
version’, dated 18 February 1997

= the DTI brochure on the NIPP

= the DTI ‘Revised NIPP Guidelines, 2008’

= a report by Mosaka Economic Consultants titled ‘Macro-Economic
Impact Assessment of the National Industrial Participation

Programme’, dated 11 February 2010.

[20] The DTI also sourced the draft final report on the impact assessment
undertaken at Denel SAAB Aerostructures relating to an aerospace project.
These documents were analysed by the Commission’s forensic auditor and

were referred to extensively in the evidence of DTI officials.

[21] The DTI further advised that to the extent that the documents it
submitted to the Commission related to its administration of the NIP obligors’
obligations, their disclosure would be in the public interest. The DTI indicated
it would not raise any objections if these documents were dealt with openly
during the public hearings.

5.2. Company information

[22] Among the documents obtained by the Commission from South
African organs of state through its power of compulsion, were two requests
for mutual legal assistance (MLA) from the United Kingdom’s Serious Fraud
Office (SFO), addressed to competent authorities in South Africa and
respectively dated 26 June 2006 and 16 October 2007. First, it appears from
these requests for MLA that under its powers of compulsion in section 2 of
the Criminal Justice Act 1987 (UK), the SFO obtained from Lloyds Bank
account details of Red Diamond, a company owned by BAE. Moreover, the
SFO averred that the analysis of these accounts showed that funds paid to
BAE consultants were further dispersed to accounts belonging to persons

and entities, some of which were located in South Africa.

[23] As regards companies, the Commission deemed it vital to establish,
first and foremost, who owned the entities that received payments from
BAE/SAAB consultants; who their directors were; when they were
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incorporated; and in which financial institutions in the RSA they held banking
accounts. To that end, in June and September 2012, the Commission sent
letters of request to the CIPC requesting information relating to the nature of
the business; names, surnames, identity numbers and contact details of
directors; the status of directors; physical addresses; the appointed auditors
and the banking details of approximately 55 entities. Later, on 26 September
2012, the Commission requested the CIPC to provide it with full personal
and business profiles; auditors and bank account numbers of 144 directors

of entities whose names were listed in the SFO documents.

[24] Subsequently, the Commission changed its modus operandi and
issued summons, particularly in April and May 2013, requiring the CIPC to
produce the CM forms of approximately 80 entities.

[25] The purpose of this exercise was to establish whether any of the
persons who were involved in the decision-making processes relating to the
SDPP were the beneficial owners, principals or ultimate beneficiaries of any
of the entities listed in the requests referred to above. The information
acquired pursuant to the aforementioned requests for information and
summons was forwarded to the forensic auditor for analysis. No such nexus

was found by the Commission’s auditor.

6. THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL
DEVELOPMENT

[26] The Commission directed a number of queries to the Department of
Justice and Constitutional Development (now called the Department of
Justice and Correctional Services), including some of its branches and units,
such as International Legal Relations, the Office of the State Attorney and
the Office of the Master of the High Court.

6.1. Requests for mutual legal assistance (MLA)

[27] The preliminary investigation of the Commission revealed that in
about June 2006 and on 19 August 2007, the SFO in the United Kingdom
and the German authorities submitted formal requests for MLA to the South

African Government through the Office of the Director-General in the
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Department of Justice, which in terms of the International Cooperation in
Criminal Matters Act 75 of 1996 is the Central Authority in the Republic of
South Africa.

[28] On 15 May 2012, the Commission requested the Director-General of
Justice to provide it with copies of the requests for MLA. Following the
request, the Commission received two copies of requests for MLA, dated 26
June 2006 and 16 October 2007 respectively, from the Director of the SFO,
Mr Robert Wardle, containing names of various individuals and entities that
the SFO, in partnership with the Ministry of Defence Police in the United

Kingdom, were investigating.

[29] Despite a diligent and meticulous search, the MLA submitted by the
German authorities could not be located.

6.2. Liquidation and distribution accounts

[30] On 15 May 2012, the Commission requisitioned the liquidation and
distribution accounts of the estate of the late Minister of Defence, Mr
Johannes ‘Joe’ Modise. Pursuant to this request, it received the first and
final liquidation and distribution account and the redistribution agreement in
the estate of the late Minister. In these documents the Commission found no

information that was material to any of the issues it was seized with.

7. COURT RECORDS

7.1. The Constitutional Court of South Africa

[31] The very first set of documents to be requisitioned by the Commission
in 2012 was a complete record of the Constitutional Court matter between
Terry Crawford-Browne and The President of the Republic of South Africa
CCT 103/10. The record was first provided in soft-copy format, and in
November 2012 the Court gave the Commission a hard copy of the record. It
comprised a myriad of documents, including the affidavits of Mr Gary
Murphy, the Principal Investigator of the SFO, and Colonel Johan du Plooy
of the Directorate of Priority Crime Investigations; copies of the loan

agreement between the South African Government and Barclays Bank;
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affidavits of Dr R Young, Dr G Woods and Mr Andrew Feinstein; the JIT

report and miscellaneous other documents.

7.2. The Supreme Court of Appeal

[32] In addition to the court records referred to above, on 22 February
2013 the Commission received a complete record of the-matter between SA
Fakie No and CCII Systems Pty Ltd, SCA Case 653/2004, from the Supreme
Court of Appeal.

7.3. The Specialised Commercial Crimes Court and High Courts

[33] The Commission also approached the Specialised Commercial
Crimes Court which was seized with matters between the State and lan
Pearce (11 December 2002) and the State v Michael Woerfel, and
requested court records relating to these cases. The Commission was
informed telephonically that all efforts to locate the records in these matters
were unsuccessful and that they were probably destroyed by an inferno that

engulfed the court’s offsite storage facility.

[34] The Commission also requisitioned and obtained court records from
the Western Cape and the North Gauteng High Courts in matters instituted
by Dr Richard Young and Mr Crawford-Browne in connection with the SDPP.

8. THE NATIONAL TREASURY

[35] The Department of Finance (now the National Treasury) was one of
the four national government departments that were represented in the IMC
by the then Minister of Finance, Mr Trevor Manuel. As a result of its
involvement in the procurement process, it amassed a large volume of
documentation on the SDPP, which, depending on the nature of the
documents, are divided up amongst its Legal Services, Public Finance and
Asset and Liability Management Divisions and the Office of the Accountant-
General. The information in the custody of the National Treasury relates
primarily to the financing of the SDPP, the formulation of the budget and the
manner in which the expenditure was reflected in the Defence budget. It
includes the following documents which the National Treasury provided to

the Commission:
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e The arms procurement loan agreements that were entered into
and signed off on 25 January 2000 between the Department of
Finance as the borrower and four international banks as the
lenders:

o Barclays Bank PLC

o AKA Commerzbank

o French Buyer Credit Agreement (Société Générale)
o Mediocredito Centrale SpA

e The document entitled ‘Affordability of the Defence Strategic
Armaments Packages: An assessment of their economic, fiscal

and financial impacts’ (August 1999).

[36] The Commission enquired from the National Treasury how it should
handle and deal with confidential documents provided to the Commission.
The National Treasury pointed out that the documents were given to the
investigators of the Commission for their exclusive use and to assist the
Commission in its work and not for public distribution. It pointed out that the
documents were privileged and that this privilege was recognised by a full
bench of the Cape High Court in the case of ECAAR South Africa v
President of the RSA and others (case no 5129/2002 of 26 March 2003). It
stated that only the Commission had a right to have sight of and to ask
guestions on these documents. Given the privileged nature of the
documents, the National Treasury requested that any hearings pertaining to
the documents be held in camera. In the event it was not necessary for the

Commission to go in camera in relation to those documents.

9. THE AUDITOR-GENERAL OF SOUTH AFRICA

[37] The Office of the Auditor-General conducted the maiden investigation
into the SDPP between September 1999 and September 2000, culminating
in the Auditor-General’s ‘Special Review Report of the Selection Process of
the SDP for the Acquisition of Armaments’ in September 2000. This report
and the Joint Investigation Team (JIT) report were submitted to the

Commission by the Speaker of the National Assembly. The Commission
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found these reports valuable to its investigations due to the extensive work
done by the Auditor-General and the JIT.

[38] At the beginning of July 2012, the Commission’s legal team met with
the Auditor-General, Mr Terence Nombembe. At this meeting the Auditor-
General provided a preliminary outline of the documents in the custody of
the Auditor-General’s Office and the process that resulted in the final report.
The Auditor-General also arranged a meeting between the Commission and
the former Auditor-General, Mr S Fakie.

[39] The Commission identified two sets of documents in the possession
of the Auditor-General’s Office that could be of assistance to it. The one set
was the draft reports prepared individually by the Office of the Public
Protector, the National Prosecuting Authority and the Office of the Auditor-
General before they were consolidated into a single JIT report. The other
was the transcripts of so-called ‘Section 28’ interviews conducted in camera
during the JIT investigation. The draft reports of the JIT were particularly
significant as allegations about inconsistencies between the draft report and
the final JIT report were brought to the attention of the Commission. It was
alleged that many substantial and pertinent facts regarding key moments of
impropriety appeared in draft versions but not in the final version of the JIT
Report, and that the material that was excluded from the final JIT report
pointed to sustained irregularity in the conduct of the acquisition. It is for
these reasons that the Commission insisted on being provided with the
drafts of the JIT reports, which were duly provided by the Office of the
Auditor-General in September 2012. The transcripts of the Section 28

interviews were also provided to the Commission.

[40] In acceding to the Commission’s request for the draft reports, the
Auditor-General added that he was doing so with due cognisance of the
statutory obligation to guard against improper disclosure of secret or
classified information obtained during the course of an audit, investigation or
any other activity performed within the Auditor-General’s mandate. With this

in mind, he requested that access to these documents be granted only to
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persons with security clearance and who had signed a non-disclosure

agreement with the Commission.

[41] In respect of Section 28 interview transcripts, the Commission
requested the National Director of Public Prosecutions, Mr Mxolisi Nxasana,
to grant it permission to refer to them in the public hearings, a request he

National Director acceded to.

10. THE INVESTIGATING DIRECTORATE: SERIOUS ECONOMIC
OFFENCES (IDSEO), THE DIRECTORATE OF SPECIAL
OPERATIONS (DSO) AND THE DIRECTORATE FOR PRIORITY
CRIME INVESTIGATION (DPCI)

[42] As stated in Chapter 1, the investigation into alleged criminal conduct
in connection with the SDPP commenced in November 2000 and was
carried out by the IDSEO, DSO and finally by the DPCI.

[43] During the investigations, the teams assigned to various legs of the
SDPP investigations interacted extensively—formally and informally—with
the United Kingdom SFO; the Office of the Public Prosecutor in
Liechtenstein, the Landeskriminalamt of Nordrhein-Westfalen in Germany,
the Office of the Attorney-General in Switzerland, and authorities in France.
Furthermore, the team assigned to the BAE investigation conducted a
search and seizure operation in 2008 on a number of premises linked to

BAE and its consultants.

[44] The teams also interviewed a number of people. The entities
mentioned in the previous paragraph amassed a considerable amount of
information and evidence relating to the SDPP. It would have been remiss of
the Commission and a dereliction of duty if it had ignored the evidence and
information accumulated by the IDSEO, DSO and DPCI during their
investigations. On 15 May 2012, it directed a letter to Lieutenant General
Anwar Dramat, the Head of the DPCI and Deputy National Commissioner:
South African Police Service: Priority Crime Investigation, wherein it

requested:
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e Dockets of the three investigations that the DPCI inherited from
the DSO, namely CAS914/112009 pertaining to the German
Frigate Consortium; CAS 915/11/2009 pertaining to the German
Submarine Consortium and CAS 916/11/2009 relating to British
Aerospace.

e Correspondence between the IDSEO/DSO/DPCI officials and
investigative bodies in other jurisdictions.

e Contact details of officials who were involved in these
investigations.

e The names and contact details of institutions or persons, locally
and abroad, who could assist the Commission in discharging its

mandate.

[45] On 21 May 2012, the Head of the DPCI advised the Commission that
due to the extraordinary volume of documents in its possession, a practical
process needed to be devised to ensure that all relevant information is
provided to the Commission. On 13 July 2012, the Commission conducted
an on-site inspection at the DPCI offices in Silverton and was shown
information relating to all the legs of the SDPP investigation. This included
documents garnered in preparation for court proceedings; bank statements;
forensic reports; requests for MLA directed to various countries; and
transcripts of interviews conducted in terms of section 28 of the NPA Act. All
the information was contained in three proverbial Maersk-sized containers
and ran into millions of pages. On this day, the DPCI formally handed over
the documentation to the Commission. However, due to the limited storage
facilities at the Commission’s offices, the Commission could not take
physical possession of the documentation. On 1 June 2012, the Commission
requested an inventory of all the documentation contained in the ship
containers and a briefing by officials who were involved in the investigations.
On 26 June 2012, the Commission was informed by Major General JW
Meiring that the DPCI did not have a complete inventory of all the
documents in its possession and that the majority of files had been scanned

and could be loaded on an external hard drive for the Commission.



Chapter 2: Evidence and information gathering 30

[46] The Commission’s inspection at the DPCI offices was preceded by a
meeting between the Commissioners, the Commission’s legal team and
representatives of the DPCI, namely Colonel Johan du Plooy, Major General
Hans Meiring and Brigadier Nicholas van Graan. At the meeting various
issues were discussed, including the history of the arms procurement
investigation, interactions between South African authorities and foreign-
based agencies and the outcome of those interactions. The Commission
was told that without the cooperation of international agencies it would be
difficult to prove the allegations and that none of these investigative bodies

had actually completed their investigations.

[47] It was considered imperative to arrange a briefing for the evidence
leaders as well. This briefing took place over two days, on 11 and 12 August
2012. The briefing focused on the investigations into the SDPP conducted
by the DSO and the documents and evidence under the control of Colonel
du Plooy. At the conclusion of the briefing, Colonel du Plooy handed over to
the Commission an external hard drive containing approximately 1,3 million
pages of scanned documents relating to all the legs of the investigation
referred to above. This information constituted one third of the documents in
the containers and was deemed to be the only information that was relevant

to Commission’s investigation.

[48] It came to the attention of the Commission that on 28 October 2009,
Dr Wallner, the Chief State Prosecutor in Liechtenstein, directed a request to
the National Director of Public Prosecutions for the takeover of a case of
money laundering involving a South African citizen. Attached to the request
were certified copies of items contained in the criminal file at the Court of
Justice in Liechtenstein. In November 2009, the take-over request, together
with a box containing about 800 pages of documents, was received by the
NPA.

[49] Subsequently, on 3 December 2009, a meeting was held between
NPA and DPCI officials to determine how to deal with this information.

Eventually, the information was handed over to Major General Meiring of the
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DPCI after the NPA had ceased to have investigative powers following the
disbandment of the DSO. On 7 September 2012, the Commission
requisitioned this docket from the DPCI. The information was handed over to
the Commission for further investigation.

[50] On 13 February 2014, the Commission requested from the DPCI,
through Colonel du Plooy, the transcripts of all Section 28 interviews
conducted during the JIT investigation. These were duly provided. The NPA
Act provides that such interviews take place in camera and in terms of
section 30 no person may without the permission of the Investigating
Director disclose to any person the record of any information given at such
an inquiry. It then became necessary to obtain the requisite permission and
on 30 January 2014, the Commission requested the necessary approval to
use the documents from the National Director of Public Prosecutions, Mr
Mxolisi Nxasana. Approval was duly granted on 04 June 2014.The
Commission used this material during consultations with witnesses and

during the public hearings.

[51] In May 2015, the Commission enquired from Colonel du Plooy
whether the DSO ever conducted an investigation into entities or persons in
Turkey. Colonel du Plooy stated in his response of 22 May 2015 that when
he joined the investigation in 2001, Turkey was one of the countries in which
they wanted to conduct searches. However, Advocate Ferreira informed him
that the Turkish authorities did not cooperate and the matter was not

pursued any further.

11. BRIEFING BY CURRENT AND FORMER DSO/NPA OFFICIALS

[52] As mentioned above, the Commission secured and reviewed a large
volume of documents submitted to it by the DPCI. Included were banking
documentation; correspondence between investigators and foreign
investigative agencies; transcripts of interviews conducted by the SFO;
agent reports and supporting documents handed over to the DSO by the
SFO’ status reports and documents seized during search operations; and a

myriad of miscellaneous documents. To enable it to decipher these
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documents and to form a complete picture of the amount of work done and
areas it needed to focus on, the Commission invited prosecutors and
auditors who were assigned to this investigation to a briefing session in
Pretoria on 10 November 2012. The session was attended by the
Commissioners, the Commission’s legal team and researchers. The briefing,
which focused on all the investigations conducted by the DSO into the
SDPP, was conducted in a closed session by the following current and
former officials of the DSO/NPA:

e Advocate Gerda Ferreira, who was in charge of the SDPP
investigation until 2003 when she left to join the private sector

e Advocate William Downer SC, Deputy Director of Public
Prosecutions in Cape Town. He was the head of the investigation
team on the corvette combat suite and the BAE investigations

e Advocate Elize le Roux, a prosecutor assigned to the BAE
investigation

e Advocate Anne-Marie Friedman, assigned to the Conlog leg of the
investigation before her promotion to DDPP

e Mr Dawood Seedat, an internal auditor on the corvette combat
suite leg of the investigation. He is currently in the private sector

e Advocate Anthea van der Byl, who is still in the employ of the NPA
and who assisted Advocate Ferreira by analysing bank statements
to check for suspicious transactions, preparing summonses for
bank accounts and summonses for some individuals for interviews
in terms of section 28

e Mr Lucas Venter, an analyst at the DSO.

[53] The abovementioned former and current officials were keen to assist
the Commission as they were duly designated in terms of section 28(2) of
the NPA of 1998 to conduct the preparatory investigation and subsequently
an investigation proper into the allegations of fraud, corruption, racketeering
and money laundering in connection with the arms procurement. Since this
was done subject to the preservation of secrecy provided for in section 40(1)

of the NPA Act of 1998, they were concerned that disclosing the details of
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the investigations they were involved in could amount to a contravention of
the latter provision and thus the commission of an offence. Accordingly,
permission was requested from the acting National Director of Public
Prosecution for them to brief the Commission, which permission was

granted.

[54] An undertaking of non-disclosure or non-publication of the information
given to the Commission was made. However, on 12 November 2012, the
deliberations between the investigators, prosecutors, the accountant, the
auditors and the Commission made newspaper headlines. We did not know
how and by whom the information was leaked to the media. It has to be
emphasised that the information provided during the briefing was used
purely for assisting the Commission in its investigations.

12. THE NATIONAL PROSECUTING AUTHORITY (NPA)

[55] In May 2012, the Commission requisitioned all documents in the
possession of the NPA pertaining to the SDPP, including information
generated or considered by it during the JIT investigation; information
relating to the preservation order issued by the North Gauteng High Court
relating to the freezing of assets belonging to a South African citizen in
Liechtenstein; and information submitted to or exchanged between the NPA

and foreign institutions and/or functionaries relating to the SDPP.

[56] On 18 May 2012, Advocate Jiba informed the Commission that the
investigation relating to the SDPP was conducted by the DSO, which had
since been disbanded. She undertook to assist the Commission in obtaining

access the requested information.

[57] On 17 July 2012, the Commission reverted to the acting NDPP and
informed her that at a meeting with the DPCI on 13 July 2012, the
Commission was informed that dockets relating to some of the investigations
into the arms acquisition were submitted to the NPA for consideration, and
that legal representatives of some of the parties suspected of wrongdoing
made representations to the NDPP. The Commission requested this

information.
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[58] On 20 July 2012, the Commission received 16 arch-lever files from
the NPA containing, amongst others, founding affidavits of prosecutors and
annexures; the affidavit of Mr Gary Murphy and its annexures; letters of
request for MLA to Jersey, the SFO (United Kingdom), Switzerland and
Liechtenstein; an application for a search warrant; and the JIT report with all

its annexures.

13. THE SPECIAL INVESTIGATING UNIT

[59] It was alleged in documents in the possession of the Commission and
in numerous books written on the subject-matter of this inquiry, that
evidence and/or information gathered by Ms Patricia de Lille and Mr Terry
Crawford-Browne relating to impropriety and criminal wrongdoing in the
SDPP was handed over to former Judge Willem Heath for further
investigation by the Special Investigating Unit. The Commission assumed
that the information and/or evidence amassed by the Heath Special
Investigation Unit would be entrusted to the new SIU and its head, Mr W

Hofmeyr, after it was established in July 2001.

[60] On 5 April 2013, the Commission wrote a letter to Mr Hofmeyr
requesting this information. The SIU, in its response of 2 May 2013,
acknowledged that it had received and was in possession of documents and
information gathered by Ms De Lille and Mr Crawford-Browne. However,
since it was not mandated to investigate any of the allegations, all
documents and/or information in its possession were subsequently handed
to the agencies involved in the joint investigation, namely the DSO, the
Public Protector and the Auditor-General. As recorded in the preceding
paragraphs, the Commission sourced information from these entities.

Accordingly, the matter was not pursued further with the SIU.

14. THE DEPARTMENT OF STATE SECURITY

[61] In 2008, it was widely reported in the media that the National
Intelligence Agency (NIA) had an anti-corruption unit and that the unit had
conducted a probe into the arms procurement package. The Commission
requested the Department of State Security to confirm whether it has or had

such a graft- fighting unit and whether it conducted an investigation into the
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SDPP. If it did, the Commission implored the Department of State Security to
make available to it any reports compiled by the NIA in this regard. The
Department of State Security informed the Commission that it had no
information in its possession that was relevant to the Commission’s
mandate. It confirmed receiving rumours, the majority of which were reports

that could not be verified.

15. THE PUBLIC PROTECTOR
[62] In May 2012, the Commission requested the Office of the Public
Protector to furnish it with its draft report of the JIT report. However, the

Office of the Public Protector could not locate such a document.

16. FINANCIAL INSTITUTIONS

16.1. The South African Reserve Bank

[63] On 29 January 2013, the Commission requested the South African
Reserve Bank to submit to it reports of the inflow and outflow of funds,
namely the Balance of Payment (BOP) or Cross Border Foreign Exchange
(CFE) reports relating to the international banking transactions made in
respect of banking accounts of approximately 87 entities and persons. In its
reply of 8 February 2013, the Bank drew the Commission’s attention to
section 33 of the South African Reserve Bank Act 90 of 1989, which
prohibits disclosure of information. On 5 April 2014, the Commission issued
summons to the Governor of the South African Reserve Bank in terms of
section 3(1) of the Commissions Act requiring her to produce the aforesaid

reports. The summons was duly served on 29 April 2013.

[64] In its response to the Commission, in which it acknowledged being
served with summons on 29 April 2013, the South African Reserve Bank
requested further information or clarification in respect of the list of entities or
individuals to enable it to extract the relevant information from the database.
It further indicated that the search parameter of 1998 to 2012 was too large.
Due to its size, the information was provided to the Commission in electronic
spreadsheet format. The information covered transactions involving the

buying or selling of foreign currency, facilitated by authorised dealers in
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foreign exchange, during the period 1 January 1998 to 30 June 2012. The

information was provided in Forms A and E, BOP and CFE systems.

[65] The Commission was also informed that authorised dealers are
required to retain underlying documents for five years. As a result,
documents pertaining to transactions effected prior to May 2008, for
example, may not be available. Owing to the size of its database; and the
fact that certain searches returned vague and ambiguous results, the
Reserve Bank requested more information for each individual/entity to
ensure that it could provide accurate information However, it was able to
provide the Commission with positive search results concerning a number of
individuals and entities. These results were subsequently forwarded to the

forensic auditor for analysis.

16.2. ABSA

[66] On 7 June 2012, the Commission requested from ABSA in terms of
section 3(1) of the Commissions Act all banking transactions made since
1997 in five specified accounts. It further required complete details of the
signatories to the aforesaid accounts. Later, on 5 September 2012, the
Commission requisitioned copies of banking transactions of 11 entities,
including paid cheques; credit vouchers; telegraphic transfers; records of
inter-account transfers; swift transfers; records of payments; safety deposit
details as well as the names, surnames, identity document numbers and

contact details of the directors and signatories to the accounts in question.

[67] On 25 January 2013, ABSA provided the Commission with bank
statements of the accounts. It advised the Commission that the documents
were private and confidential and that neither they nor their content should
be disclosed to any person other than the Commission. On 10 April 2013, a
further request for banking information of 21 account holders was submitted
to ABSA Legal Group Litigation. Pursuant to these requests, ABSA provided

the Commission with the requested information.
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16.3. First National Bank

[68] On 20 August 2012, the Commission directed a request to First
National Bank (FNB) for all banking transactions in respect of one entity
owned by the late Richard Charter, including bank statements and details of
directors and signatories to the aforementioned account. Further to this
request and a subsequent discussion held with the legal division, on 5
September 2012 a further request was made of banking transactions of eight
entities, dating back to 1997. On 21 September 2012, the Commission
received a disc containing information relating to the abovementioned
requests. On 16 November 2012, FNB provided to the Commission further
information related to its request of 20 August 2012. On the same day FNB
also provided the Commission, pursuant to its request of 5 September 2012,
with seven computer discs containing the requested information. However,
despite diligent search at its off-site record storage facilities, it could not
locate the mandate files of two accounts. On 14 December 2012, another
request was submitted to FNB relating to the two accounts. On 13 January
2013, the Commission received one disc containing the requested
information. However, FNB could not locate the account opening
documentation, deposit slips and cheque images.

16.4. Nedbank of South Africa

[69] On 7 June 2012, requests similar to the ones referred to above were
directed to the CEO of Nedbank in respect of four accounts. On 20 June
2012, the Commission received from the Chief Risk Officer of Nedbank a file
containing statements of one of the accounts and additional information
relating to the other accounts that the Commission was not aware of. On 20
August 2012, a further request was made, this time for banking information
of two accounts. On 5 September 2012, an additional 15 account numbers

were provided to Nedbank.

[70] On 10 September 2012, the Commission received six files from
Nedbank containing client details; opening-account documentation; FICA
documentation; statements for the period 1996 to 2012; internet payments;

copies of cheques; and swift messages with regard to Outward Telegraphic
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Transfers and Inward Telegraphic Transfers. Nedbank provided the
Commission with additional information on 17 September 2012. It also
pointed out that some of the information could not be retrieved as the

compact discs containing the information were found to be corrupted.

[71] On 5 October 2012, more client details, statements, directors’ details
and BOP reports were forwarded to the Commission. After analysing this
information, a follow-up request was submitted on 14 December 2012. On
11 January 2013, more information was provided to the Commission, and,
again on 20 February 2013. A further request for information of some 18
accounts was submitted to Nedbank on 10 April 2013. Nedbank once again

responded promptly on 30 April 2013.

16.5. Standard Bank

[72] On 20 August 2012, the Commission submitted requests to Standard
Bank for information relating to five entities and two individuals. On 5
September 2012 another request for information of 12 entities was
submitted. In its response of 10 September 2012, the Bank informed the
Commission that efforts were being made to execute the request
expeditiously; however, the bank only keeps records for a maximum period
of five years. The requested information would have to be retrieved from the
archives. On 10 October 2012, the Bank provided information to the
Commission in respect of seven entities. On 10 April 2013, the Commission

requested legible copies of 28 statements pertaining to one entity.

B. INTERACTION WITH FOREIGN ENTITIES

1. UNITED KINGDOM

1.1. Serious Fraud Office (SFO)

[73] The investigation conducted by the Commission revealed that the
SFO in the United Kingdom instituted an investigation into the conduct of
BAE. The investigation included the sale of the Hawk and the Gripen Aircraft
to the South African Government in 1999. The SFO also established a
rapport and mutual cooperation with the NPA and had submitted requests
for MLA to Liechtenstein and the People’s Republic of China, among others.
The Commission thus made an effort to meet with the SFO, and in particular
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with the principal investigator, Mr Gary Murphy, and Ms Lydia Jonson, who

was a barrister in the case.

[74] On 19 June 2012, Mr Raymond Emson and Mr Murphy agreed to
meet with the Commission for an informal discussion to get a sense of what
the Commission would require by way of assistance. This meeting took
place at the SFO offices in London. Messrs Emson and Murphy undertook to
ascertain from the Director of the SFO whether they could in principle assist

the Commission.

[75] On 19 August 2012, the SFO informed the Commission that the
Director had agreed in principle that the SFO should assist to the extent that
it could. It further informed the Commission that in terms of UK domestic law
it would be required to notify persons from whom documents were acquired

of its intention to disclose them to third parties (such as the Commission).

[76] Before this, on 14 August 2012, the Commission had submitted a
formal request for assistance to the Director of the SFO, Mr David Green CB
QC. The Commission requested:

e Copies of Mr Murphy’s affidavits, including annexures, which he
submitted to the South African authorities

e Copies of all the interviews conducted by the SFO pertaining to
the South African leg of the investigation, which according to the
available information were conducted by Mr Murphy under caution

e Requests for MLA to South Africa and other countries and
responses thereto, including evidence provided by South African
authorities to the SFO

e Evidence and information submitted to or gathered by the SFO,
including contact details and addresses of directors and banking
documentation relating to offshore accounts held by BAE’s covert
advisers

e Bank statements indicating payments made by BAE to Red
Diamond Trading

e Copies of agreements between BAE and all its advisers
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e Copies of all reports obtained by the SFO from BAE, justifying
payments made to advisers.

[77] The Commission further sought confirmation from the SFO whether it
offered assistance to the Office of the Public Prosecutor in Dusseldorf in
2007 in connection with the latter’s investigation into the affairs of Thyssen
Rheinstahl Technik, by executing a search warrant in the United Kingdom at
the request of the aforementioned German authorities. Lastly, the
Commission inquired whether the SFO had ever conducted an investigation

into the affairs of an entity called Merian Ltd.

[78] In its response of 11 September 2012, the SFO informed the
Commission that its statutory power to send confidential information
obtained during an investigation was circumscribed by certain restrictions
such as the duty to notify the persons from whom the information was
obtained; to provide them with the opportunity to challenge the SFO decision
to provide the information, including resorting to the courts for this purpose
and obtaining formal consent from other jurisdictions to forward the
information to the Commission. All this could give rise to delays. It therefore
implored the Commission to use its powers of compulsion in South Africa to
obtain information currently in South Africa, such as Mr Murphy’s affidavits. It
further requested confirmation from the Commission that nothing received
from the SFO would be referred to in the Commission report without prior
written consent from it. The Commission submitted a revised request on 10
December 2012 in which it was more specific about the information that was

being requested from the SFO.

[79] On 14 December 2012, the SFO advised the Commission to locate
Mr Murphy’s criminal affidavit—it would appear there was another one for
civil proceedings—as it set out comprehensively the fruits of the SFO’s
investigation into BAE'’s activities in the RSA. It further advised that the
affidavit also contained some of the information obtained from other
jurisdictions that provided consent to the SFO to disseminate the information
to authorities in South Africa. It added that it was highly unlikely that it would



Chapter 2: Evidence and information gathering 41

obtain consent to provide information to the Commission from those who did

not give their consent then.

[80]

The Commission again met with the SFO in London. At this meeting,

the SFO informed the Commission that:

1.2.

[81]

A number of letters of request were submitted to other jurisdictions
and that a number of these were never complied with

The letter of request for assistance from the German authorities
was executed but the SFO did not keep any of the documents that
it found in the offices of Alandis and Mallar Inc, both of which are
companies belonging to Mr Tony Georgiadis. It recommended that
the Commission should liaise directly with the German
Prosecutors Martin  Fischer and Lioba Borowski of the
Landeskriminalamt of Nordrhein Westfalen in this regard.

Although the Swiss authorities gave the SFO permission to share
the transcript of an interview that Mr Murphy conducted with Mr
Alexander Roberts in Switzerland, this information could not be
provided to the Commission as it would appear that the
Commission’s mandate and objectives were different. The
Commission was advised to source the transcript from the Swiss
authorities.

The SFO did not conduct an investigation into the affairs of Merian
Ltd.

During the investigation of BAE, the SFO never found any
evidence of untoward payments to officials of the South African
government.

The SFO has no information beyond what is contained in Mr

Murphy’s affidavit.

Financial Reporting Council/Accountancy and Actuarial
Discipline Board

On 2 September 2014, Dr Gavin Woods informed the Commission

during his oral evidence that the Accountancy and Actuarial Discipline Board

was investigating KPMG (UK), which advised BAE Systems on offshore
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companies that were used to pay commissions to influence the award of
contracts in the South African defence procurement package. To corroborate
this assertion, he attached to his statement a newspaper article titled ‘UK
audit firm launches new arms deal probe’ that he got from Dr Richard

Young.

[82] The Commission deemed it vitally important to establish whether such
an investigation was indeed conducted and what its scope and outcome
was. To that end, the Commission met with Mr Gareth Rees QC and Ms
Paige Rumble of the Financial Reporting Council (FRC) in London. The

following information was shared with the Commission:

e The investigation focused on the audits by KPMG between 1997
and 2007 of British Aerospace/BAE Systems PLC. The audits
were in relation to the commissions paid by BAE, through any
route, to subsidiaries, agents and any connected companies. It
included any other professional advice, consultancy or tax work
that KPMG provided to BAE between those dates in respect of (a)
commission payments made by BAE and (b) the status, operation
or disclosability of Red Diamond Trading Ltd, Poseidon Trading
Investments Ltd and Novelmight Ltd.

e This investigation was done under the Accountancy Scheme
which was the responsibility of the Accountancy and Actuarial
Discipline Board until 2012 when the AADB ceased to operate and
its responsibilities under the scheme were transferred to the FRC.

e Subsequent investigations showed that a proper assessment of
KPMG’s conduct would require consideration of work undertaken
in earlier years. Because there was no realistic prospect that a
tribunal would make an adverse finding in respect of a complaint
relating to work done so long ago it was concluded that it was not
in the public interest to extend the investigation to the years
preceding 1997. Therefore the investigation was closed in 2013

with no further action.
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[83] The FRC stated that it had no information that could be of assistance
to the Commission and did not believe that any further review of the

information in its possession would identify any such information.

1.3. Campaign Against Arms Trade (CAAT)

[84] A preliminary investigation by the Commission revealed that between
February and April 2010, the Campaign Against Arms Trade and The Corner
House challenged the BAE plea bargain. The Commission thus made an
effort, without success, to meet with the CAAT during its trip to the United
Kingdom. However, in its email of 26 June 2012 to the Commission, the
CAAT stated that it doubted whether it had any documentation on the South
African deal that the Commission did not already have. It stated that most of
its information either came from Mr Crawford-Browne or from the Mail &
Guardian or other South African media. It referred the Commission to Mr
Feinstein whom it believed had more information about this. It referred the
Commission to a website link that contains all the key judicial documents the

CAAT had regarding BAE corruption allegations.

2. SWEDEN

2.1. National Anti-Corruption Unit (NACU)

[85] Shortly after its inception and while reviewing information in the public
domain, the Commission found reports that Mr Christer van der Kwast, the
Director of the NACU in Sweden, launched an investigation into whether
there had been corruption in BAE and SAAB’s joint marketing of the Gripen
aircraft. It was further brought to the attention of the Commission that SAAB
had commissioned a review of the contract and financial transactions of
SANIP (Pty) Ltd and uncovered that money was paid from BAE Systems to
SANIP. These payments, it was alleged, were transferred to a South African
consultant shortly thereafter. The Commission also noted that information
and evidence gathered during this investigation had been handed over to the
NACU on SAAB'’s behalf.

[86] In May 2012, the Commission requested this information and
evidence from the Swedish Prosecuting Authority. On 8 June 2012, it

received a response from the Swedish Prosecuting Authority that its request
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for information and a meeting had been forwarded to Mr Gunnar Stetler, the
new Director of the NACU.

[87] On 11 June 2012, Mr Stetler personally responded to the Commission
on behalf of the NACU and the Swedish Prosecuting Authority. He informed
the Commission that the investigation was confidential and that the
Commission would require an MLA to access such information. He stressed
that it is normally prosecutors, courts and similar authorities that are given
access to information via an MLA. He was a little uncertain of the status of
the Commission in this regard. He stated that they did not have much
information about the South African deal in their files. Most of the
investigation about this matter was conducted by the SFO in the UK and was
handed over to the NACU with restrictions. To share that information with
the Commission they would need permission from the SFO. He informed the
Commission that SAAB had indicated that it would hand over the information

relating to SANIP to the Commission.

[88] Subsequently, the Commission met with Mr Stetler in Stockholm,
Sweden. Mr Stetler confirmed that the investigation was initiated by his
predecessor, Mr van der Kwast, and that the focus at first was the Czech
Republic and Hungary. Even though allegations of bribery relating to South
Africa were also looked into, the investigation was structured in such a way
that the SFO did the majority of the investigation and merely asked Sweden
to assist. A minor investigation was done in Sweden and the SFO handed
over the matter to them with restrictions. The Swedish investigation,
including its South African leg, was closed in June 2009 and the SFO closed

its investigation in 2010.

[89] In respect of the SANIP matter, Mr Stetler confirmed that he had
received documentation from SAAB and that the Hawks had wanted to meet
with him in October 2011. Mr Stetler indicated that he would need an MLA
but added that he did not think the information he had would be of any value
to the Commission. He stated that with regard to bribes, the investigation

must be conducted in South Africa. He informed the Commission delegation
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that Messrs Feinstein, Holden and Crawford-Browne had attempted to get
information from him. He further stated that it would be difficult to prove
bribery as there was not enough evidence to prove guilt beyond reasonable
doubt. He concluded by saying he did not feel the information he had would

take the matter further.

[90] On the basis of this interaction, the Commission deemed it

unnecessary to continue pursuing the matter.

3. SWITZERLAND

[91] The preliminary investigation conducted by the Commission in 2012
revealed that the Swiss authorities had conducted an investigation into
allegations of money laundering after information was provided by HSBC
Private Bank to the Swiss Money Laundering Report Office. The information
related to an adviser of BAE who also happened to be a South African
citizen. This information was shared with the South African authorities.
Furthermore, it was alleged that BAE had an unmanned storage facility in
Geneva where it kept all covert contractual agreements with its advisers. On
the strength of this information, the Commission by letter requested a
meeting and more information from the Attorney General of Switzerland, Mr
Michael Lauber, and the Swiss Money Laundering Report Office. On 2 July
2012, a similarly worded letter was sent to the Federal Prosecutor in the

Office of the Attorney General, Ms Maria Schnebli.

[92] On 16 August 2012, the Attorney General of Switzerland acceded to
the Commission’s request for a meeting and frankly informed the
Commission that without a formal request for MLA, access to the relevant
case files, the investigation and the MLA proceedings that had in the
meantime been discontinued and completed, would be Ilimited. On 5
November 2014, Ms Schnebli informed the Commission that the Office of
the Attorney General would be pleased to welcome a delegation of the
Commission but added that the Office would not be able to share any
evidence as it needed to establish first whether MLA could be granted to the
Commission. The meeting did take place and was attended on behalf of the

Office of the Attorney General by Ms Schnebli, the Chief Federal Prosecutor,
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and Mr Nicolas Bottinelli, a federal prosecutor. They informed the
Commission that the request for MLA was withdrawn after partial evidence
had been transmitted to South Africa. This withdrawal led to the end of the
MLA. Should the Commission wish to have copies of information it should
lodge a formal request in a criminal matter before the Swiss Federal Office
of Justice in Bern, which is the Swiss Central Authority for the purposes of
article 46 par 13 of the United Nations Convention Against Corruption. They
cautioned that if accepted, the execution of the MLA could take some
months, as the persons affected could appeal against the decision granting
MLA.

[93] No information of interest was given to the Commission delegation.

4. LIECHTENSTEIN

[94] The Commission found documents among those received from the
DPCI confirming a conversation between South African and Liechtenstein
authorities. On the strength of this information, the Commission requested a
meeting with Judge Martin Nigg of the Court of Justice in Liechtenstein and
Dr Robert Wallner, the Prosecutor General of Liechtenstein. The purpose of
the meeting was to gather more information in respect of criminal
proceedings in the Court of Liechtenstein with regard to money-laundering

charges against a South African citizen.

[95] On 31 May 2012, Judge Nigg inquired whether the Commission was
conducting criminal proceedings; if so, against whom and in respect of what
offences; and whether there was an international agreement between

Liechteinstein and South Africa to exchange this type of information.

[96] On 5 June 2012, Dr Wallner informed the Commission that the law of
Liechtenstein did not make provision for the exchange of information
gathered in domestic criminal proceedings with foreign parliamentary
commissions. On 6 June 2012, he informed the Chairperson of the
Commission that he would seek approval from his government to meet with

the Commission. On 28 June 2012, Judge Nigg informed the Commission
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that a meeting would not be possible and that the Commission had not

complied with the requirements for MLA.

[97] In August 2012, Dr Wallner acceded to the Commission’s request for
a meeting but he indicated that a formal request for MLA would be required.
He added that the question whether the Commission qualified to be given
such assistance would have to be determined. The meeting took place in
Vaduz, Liechtenstein and was attended by officials of the Office of the Public
Prosecutor and the Department of Justice in Liechtenstein. Dr Wallner
confirmed that there was interaction between Liechtenstein and South
African authorities in 2008 and 2009. However, they later received
communication from the South African authorities that it was no longer
pursuing the matter. Liechtenstein authorities decided to terminate their

investigation.

[98] The Commission found out from the documents it had received from
the NPA that on 28 October 2009, Dr Wallner had directed a request for the
takeover of the case in question to the NDPP. On 17 November 2009, the
Office of the NDPP advised that it had received a box with documents from
Liechtenstein. A meeting was held on 3 December 2009 to decide who
would take custody of the approximately 800 pages of documents in view of
the fact that the NPA had ceased to have investigative powers following the
disbandment of the Scorpions. The documents were given to General
Meiring. The Commission requisitioned these documents. They were given
to the forensic auditor for further analysis. This obviated the need to submit a
formal MLA to the Liechtenstein authorities.

5. UNITED STATES OF AMERICA

5.1. Fraud Section, Criminal Division: US Department of Justice

[99] In their submission of January 2013, Messrs Feinstein and Holden
drew the Commission’s attention to an investigation allegedly conducted by
the US Department of Justice into BAE’s affairs between 2007 and 2010.
They alleged, amongst others, that in 2010 and 2011 BAE Systems entered

into two plea agreements with the US Department of Justice and the US
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State Department respectively. In the plea agreements ‘numerous
admissions on the part of BAE in relation to its business conduct—most of
which were related to its use of ‘marketing advisers’ around the world,
especially in Saudi Arabia, the Czech Republic, Hungary, Tanzania and
South Africa’ featured (Feinstein and Holden Joint Submission at page 129).
While South Africa was not explicity mentioned in the plea bargain
documents with the US, it was certainly implicit in the settlement as relayed
to Feinstein by an officer of a US government agency involved in the

investigation.

[100] In its submission of 2012 to the Commission, BAE Systems proffered
that none of the charges against it by the US Department of Justice related
to its activities in South Africa. It submitted that it pleaded guilty to making
false statements to the US Government and to certain export control

violations and not to any offence of bribery or corruption.

[101] The Commission met with representatives of the US Department of
Justice to verify the information and endeavour to gather the evidence that
might have been found by or divulged to the US Department of Justice. The
officials confirmed the assertions of BAE that it pleaded guilty to the offence
of providing false, inaccurate and incomplete information to the US
government for which it was fined $400 000 000. The officials of the US
Department of Justice were not aware of the 2011 plea agreement allegedly
entered into by BAE and the US State Department. They were also unaware
of any investigation relating to BAE’s activities in the SDPP. They further
said that the plea agreement with the US Department of Justice had nothing
to do with BAE'’s activities in South Africa.

5.2. Bell Helicopter Textron

[102] Messrs Paul Holden, Andrew Feinstein and Terry Crawford-Browne
alleged that Bell Helicopter withdrew from the process as it was not prepared
to pay a bribe. They further maintained that a number of people attached to
the Bell Helicopter bid indicated that not only were the scores manipulated to
ensure that its competitor came out victorious but also that this was done by

means of inducements offered by a competitor of Bell Helicopter.
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[103] These were serious and damning allegations not to be shrugged off.
The Commission invited Bell Helicopter through its President and Chief
Executive Officer, Mr John Garrison, to make a submission to it in relation to
its participation in the bidding process of the Light Utility Helicopter
programme. Mr Garrison informed the Commission that he had asked Bell
Helicopter's Deputy General Counsel for International and Commercial
Business to find out whether Bell had any relevant records or employees
who could have knowledge of this specific procurement.

[104] As no information was forthcoming and its duration was drawing to a
close, the Commission arranged a meeting with representatives of Bell
Helicopter in Fort Worth, Texas. At this meeting the Commission was
informed that no record existed of Bell's withdrawal from the bidding
process. The Commission’s delegation was further informed that Bell

Helicopter was not aware that any bribe had been requested from it.

6. GERMAN AUTHORITIES

[105] The preliminary investigation of the Commission revealed that the
German authorities searched the offices of ThyssenKrupp and its sister
companies in Dusseldorf, Essen and Cologne, and the MAN Ferrostaal
offices in Essen. The Commission also learned that these investigations
were conducted by the State Office of Criminal Investigation in Nordrhein-
Westfalen, the Investigation Services into Suspected Tax Offences of Essen
and the Office of the Public Prosecutor in DUsseldorf. It was also alleged that
around 2007 the German authorities formally submitted a request for MLA to

the South African authorities.

[106] The Commission needed to establish the veracity of these claims. If
they were proven to be true, a concerted effort would have to be made to
have access and sight of evidence and information accumulated by the
German authorities during the investigation. To that end, it requested
meetings with the Office of the Prosecutor General and the Office of the
Public Prosecutor in DuUsseldorf in May 2012 and beginning of June 2012.
The Office of the Prosecutor General in Munich acceded to the

Commission’s request for a meeting but added a proviso that it would be
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impossible to provide the Commission with detailed information without a
formal request for MLA, which would need to be sent through diplomatic
channels. Mr Joachim Gotte, a Prosecutor in Dusseldorf, also informed the
Commission under cover of a letter of 13 June 2012, that access to the case
file 130 Js 2/06 could only be granted on the strength of a formal request for
MLA that would have to be submitted to the Federal Office of Justice in Bonn

for approval.

[107] The meeting with the Office of the Prosecutor General in Munich did
take place. It was attended by the Prosecutor General, Chief Public
Prosecutor, and a person responsible for MLA. They stressed that they
would require a request for MLA before they could share information with the
Commission. During the meeting they informed the Commission that the
Debevoise & Plimpton report had been leaked online and provided the
Commission with a link where it could download the report. After the meeting
the Commission was provided with contact details of the official in the
Federal Office of Justice in Germany who was responsible for requests for
MLA from South Africa.

[108] On 13 July 2012, the Commission submitted a request for MLA in
German and English to the German Federal Office of Justice in Bonn. In the
request for MLA the Commission sought the following official and/or judicial
records, which it believed were in the possession of the Office of the Public
Prosecutor in Dusseldorf; the State Office of Criminal Investigation in
Nordrhein-Westfalen; the Investigation Service into Suspected Tax Offences
in Essen; the Office of the Public Prosecutor in Essen; the Office of the
Public Prosecutor in Munich; the Bochum Economic Crimes Unit and the

State Investigators in Munich:

e In relation to the German Frigate Consortium:
a. All documents seized by, submitted to or generated by the
Office of the Public Prosecutor in Dusseldorf in relation to their
investigation into allegations of corruption, fraud and tax

evasion by the German Frigate Consortium;
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b.

Documents submitted to the Office of the Public Prosecutor in
Dusseldorf pursuant to the latter’s request for MLA submitted
on or about 18 June 2007 to the Secretary of State in the
United Kingdom and which was given effect to by the SFO;
Documents submitted to the Office of the Public Prosecutor in
Dusseldorf by authorities in Switzerland pursuant to its request
for MLA submitted on or about 19 June 2007 to that country;
Documents submitted to the Office of the Public Prosecutor in
Dusseldorf by authorities in the Republic of South Africa
pursuant to its request for MLA submitted on or about 19 June
2007;

Evidence of ‘onward’ payment by Mr Tony Georgiadis in
relation to his involvement in the contract to sell the frigates to
South Africa.

e In relation to the investigation into Ferrostaal:

a.

If any evidence gathered by Debevoise & Plimpton during their
investigation into the affairs of Ferrostaal had been shared with
or submitted to the authorities in Germany, then the
Commission requested copies thereof, in particular, witness
statements and evidence on which it had based its findings.

If the Munich Public Prosecutor’'s Office conducted raids in
Ferrostaal offices in Essen and Geisenheim in July 2009 and in
March 2010 as reported on the global security website, and if
indeed an investigation was initiated by the Public Prosecutor’s
Office in Munich, then the Commission requested all relevant

evidence and documents gathered during that investigation.

[109] In relation to the investigation into discounted cars by European

Aeronautics Defence and Space Company, the Commission requested any

evidence pointing to the reasons why these discounts were made in the first

place and the names of all the recipients of the discounts and judicial

pronouncements relating thereto.
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[110] The Commission received copious documents from organs of state in
the Republic of South Africa. When the Commission analysed the
documentation it obtained from the DPCI, the successor to the DSO, it came
across correspondence, dated 15 September 2008, from Ms Lioba
Borowski, Kriminalhauptkommissarin, to Advocate Downer of the NPA in
which reference is made to an MLA request to South Africa. The Director-
General of the Department of Justice and Constitutional Development (as it
then was), as the Central Authority in the Republic for the purposes of MLA,
confirmed in its submission of 8 August 2008 that such a request was
received circa 19 June 2007. However, it could not be located. The
Commission deemed this request crucial. Although the Commission’s
request for MLA of 13 July 2012, referred to above, covered broadly all the
information and evidence authorities in Germany could have, it would have
been more targeted and focused if the Commission had access to the 2007
MLA. It thus asked Ms Borowski what appropriate course of action it ought to
take to gain access to this MLA. A similar letter was directed to Mr Goétte. Ms
Borowski informed the Commission that German legislation did not allow
police officials to disclose any information about criminal investigations
whether actual or closed without permission from the ‘procurator fiscal
office’. She referred the Commission to Mr Gotte, Staatsanwaltschaft
Dusseldorf. Mr Gotte, a public prosecutor (Staatsanwalt), in his response to
the same query reiterated that assistance would only be granted if the

Federal Office of Justice granted approval.

[111] On 16 November 2012, the Commission received the following
gueries from the Embassy of the Federal Republic of Germany in Pretoria,
which it submitted on behalf of the Bundesjustizamt (Federal Justice

Department):

¢ whether the Commission was entitled, according to South African
law, to request legal assistance from another country
e to set out powers it had regarding criminal procedures

e whether it could impose and enforce sanctions,
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e or whether it would merely prepare proceedings for the
prosecutor.

[112] The Commission responded to these queries under cover of a letter

dated 23 November 2012, which response was also translated into German.

[113] Among the documents submitted to the Commission was a copy of a
request for MLA purportedly prepared by German authorities and submitted
to authorities in Switzerland. This document was dated 19 June 2007 and
was addressed to Mrs Schnebli. The Commission inquired from the German
authorities whether this MLA was duly released by them to any person or
entity in South Africa and whether there would be any objection if the
information contained therein was used by the Commission, especially
during the public hearings. To this query the Commission received no

response.

[114] On 30 September 2014, the Commission received a Note Verbale,
dated 2 September 2014, through the Department of Justice requesting it to
confirm by means of a declaration that if the information it required was in
the Republic of South Africa, it would have been subjected to a seizure
order. A declaration was duly submitted on 19 March 2015.

[115] Despite the efforts alluded to above, no information material to the
issues the Commission was seized with was ever received from the German
authorities. The Commission only caught a glimpse of the reason why the
investigation was discontinued from a document that appeared to have
emanated from the Office of the Public Prosecutor of Bochum, dated 1
February 2008. An annexure to this letter dealt with the withdrawal of a
prosecution of one Jens Gesinn, whom the Commission established was the

financial officer of Ferrostaal AG.

6.1. Kroll Ontrack

[116] In August 2008, it was alleged in South African newspapers that Kroll
Risk Consultancy had conducted an investigation into the affairs of MAN
Ferrostaal, which it was alleged led the German Submarine Consortium
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(GSC). The Commission asked Kroll Ontrack in Germany to verify this claim
and, if it had conducted the alleged investigation, to share its findings with
the Commission. In its response of 22 June 2012, Kroll Ontrack stated that it
was a sister company to Kroll Risk Consulting, belonging to Altegrity Holding
USA, and that Kroll Ontrack GmbH, Germany, was not involved in any
submarine investigation. It stated that it had done work for Ferrostaal and
was engaged to read data from backup tapes, copy it to hard drives and
return all data directly to the client. It was not engaged to perform data
analysis. It did not confirm that Kroll Risk Consultancy in the USA conducted

the investigation reported in the media.

7. FRANCE

[117] France was amongst the countries approached by the team
investigating the SDPP—the German Frigate Consortium (GFC) leg in
particular—for legal assistance during the early stages of the investigation.
This is borne out by a request for MLA, issued by the Magistrate’s Court in
Pretoria on 20 March 2003 and provided to the Commission by the DPCI.
Annexed to this letter of request for assistance was an affidavit, dated 20
February 2003, deposed to by Advocate Gerda Ferreira, the Deputy Director
of Public Prosecution, who was in overall charge of the investigation. This

affidavit confirmed that:

e The first request for MLA from the DSO to the French authorities in
about September 2001, for the search of certain premises, seizure
of certain documents and examination of a number of witnesses,
was granted. The search and seizure operations were carried out
at the French addresses on 9 October 2001.

e Officials of the DSO in charge of the investigation, including
Advocate Ferreira, travelled to France and were present during
the operations of 9 October 2001.

e The Honourable Judge Edith Boizette, who authorised the MLA
request at that stage, informed Advocate Ferreira during the
search and seizure operations that further requests for assistance

by the DSO would be regarded as extensions of the first request
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and that any such further requests could be forwarded directly to
her.

e The examination of witnesses was deferred at the request of
Advocate Ferreira.

e The DSO requested the French authorities to expedite the
execution of the March 2003 request as the investigation in the
Republic of South Africa was nearing completion and a decision
regarding prosecution was being delayed, partly due to the fact
that evidence from witnesses mentioned in the aforementioned

request was outstanding.

[118] The evidence acquired by the DSO, pursuant to the interactions with
the French authorities, culminated in the institution of criminal proceedings
against Mr Shabir Shaik in the Durban High Court on 13 October 2004. The
decision to go to trial is in itself indicative that the NPA and its investigating
directorate, the DSO, had secured sufficient evidence from, amongst others,
the French authorities. Although the Commission found no information in the
documents provided to it, which suggested that the French authorities could
have more evidence or information relating to the SDPP than what they had
provided to the DSO, it nonetheless made an effort to meet with or obtain an
official account of the investigation from Ms Edith Boizette or her successor,
Mr Le Loire. This endeavour was of no avail. Mr Le Loire’s office—the Office
of Economic and Financial Affairs at the Paris Court of Higher Instance—
informed the Commission under cover of an email dated 28 May 2015 that
the investigation in France had been closed and access would only be
granted upon receipt of an MLA request. In view of the cooperation the DSO
had received in the early 2000s, it was highly unlikely that the Commission
would find any useful further information and given the time it takes to
execute a request for MLA, the Commission did not consider it feasible to

pursue this avenue.
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C. OTHER JURISDICTIONS

1. WEST INDIES AND LIBERIA

[119] The Commission sent a letter of request for information to the
Registry of Companies in the Nevis Island Administration for information
pertaining to FTNSA Consulting which allegedly was incorporated in Nevis in
the West Indies. The Commission received neither a response nor an

acknowledgement of receipt.

[120] The Commission also sent a letter of request for information to the
Liberian Anti-Corruption Commission in Monrovia, Liberia, in a bid to obtain
company records and banking transactions of Mallar Inc, which had its last
known address in that country. The Commission received neither a response

nor an acknowledgement of receipt.

D. INTERACTION WITH DEFENCE COMPANIES

1. SAAB AB

[121] In May 2012, the Commission requested a meeting with the Chief
Executive Officer of SAAB AB (SAAB), Mr Hakan Buskhe, to discuss its
involvement, together with its joint venture partner, BAE, in the sale of the
Gripen JAS35 to the South African Government. The Commission also
wanted to discuss the investigation that SAAB had commissioned into a
consultancy agreement between its subsidiary, SANIP, and a South African
consultant, the outcome of which was shared with the National Anti-
Corruption Unit in Sweden. On 7 June 2012, the CEO of SAAB acceded to
the proposed meeting and indicated that SAAB would also be willing to
provide the documentation it had handed over to the Chief Prosecutor, Mr
Gunnar Stetler, as a result of its internal investigation in 2011. Mr Buskhe

had informed Mr Stetler accordingly.

[122] The meeting between the Commission and representatives of
SAAB—Mr Buskhe, the President and CEO; Mr Bengt Hagersten, Senior
Legal Counsel; and Ms Annika Baremo, Group Vice President, General
Counsel and Secretary of the Board of Directors and Group Legal Affairs—
took place on 30 August 2012, in Stockholm, Sweden. A number of issues
were explored with SAAB at this meeting, including its relationship with BAE,
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the SANIP contract and its BEE partners. At the conclusion of the meeting,
SAAB gave the Commission a file containing all the information it collated
during its own internal investigation. Further clarity on the SANIP issue was
provided by SAAB in a letter of 27 August 2012, in which it was stated that
the review of the circumstances surrounding the agreement was
necessitated by two factors: the necessity to clarify the true facts and the
need to make a thorough review of the circumstances in order to be able to
respond to questions from the Swedish Prosecution Office. The review
concluded that, despite the fact that the agreement was made by a company
owned by SAAB, SAAB had no knowledge of and played no role in this
agreement. As such SAAB did not express any view on the rationale or
appropriateness of the agreement, but criticised the way it had been
managed. The full report was submitted to the Prosecution Office in June
2011. The information provided by SAAB to the Prosecution Office did not
result in any resumed or new investigation of SAAB. SAAB provided a
translated version of the report it handed to the Prosecution Office on the
assumption that its confidentiality would be protected. Any disclosure would

require SAAB’s prior approval.

[123] On 10 October 2012, SAAB submitted further information to the
Commission in response to questions the Commission raised during the

meeting of 30 August 2012. In this correspondence SAAB stated:

e It incorporated SAAB South Africa Pty Ltd in 1998. The reason for
the formation of the company was to create a local organisation to
support industrial participation requirements expected from future
business in South Africa and to be the focal point for SAAB’s
activities in the country.

e In November 1998, SAAB AB and the DTI signed a Strategic
Partnership Agreement, which meant that SAAB, through its local
organisation, could initiate proactive work in identifying business
projects qualifying for offset credits. When the contract between
BAE and the South African Government for the supply of, amongst

others, the Gripen aircraft became effective in April 2000, the
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efforts of SAAB South Africa largely focussed on the support of
offset commitments included in the contract. SAAB South Africa
was at the time renamed SANIP (Pty) Ltd. In 2002, SAAB and
BAE had reached an agreement confirming that BAE had the
operational responsibility for the work, including the daily
management and control over the team in SANIP. The intention
was that the operation should also be formally transferred to BAE,
which was eventually achieved through an asset-sale transaction
in 2004. Since then SANIP (Pty) Ltd (renamed BFG Turnfloor (Pty)
Ltd) had been dormant.

e Today, SAAB in South Africa has 1 100 employees, an annual
turnover of 1 100 000 000 Rand and it represents the second
largest Research and Development centre within the SAAB
Group. SAAB’s commitment to the development of South Africa’s
high technology industry is consequently well demonstrated and it
is worth noting that this presence was engendered by an
investment to satisfy the DIP requirements. However, at the time it
was made it was moderately awarded compared to the eventual
industrial value.

e At its meeting with the Commission, SAAB delivered a copy of the
report of its own investigation to the Commission, with some minor
deletions. The representatives of the Commission observed that
the deletion of names caused some concerns, as among those
could be South African individuals who might be of interest to the
Commission. The Commission was assured that the deletions
were made with regard to personal integrity and without the
intention to withhold any information of importance to the
Commission. The majority of the names deleted were those of
employees of SAAB or BAE Systems. The 12 local employees of
SANIP as at the date of the transfer from SAAB to BAE included
two project directors, managers and office support personnel.

Other deleted names were from the audit firm assisting in the



Chapter 2: Evidence and information gathering 59

investigation. SAAB concluded that none of these belonged to the

category that would attract the Commission’s interest.

[124] The Commission requested SAAB to provide it with information
relating to its BBBE partners. It had been reported in July 1999 that the
National Union of Mineworkers (NUMSA) and the South African National
Civic Organisation (SANCO) came out in support of BAE-SAAB to supply
South Africa with the Gripen fighter aircraft. It was further alleged that in
terms of the reciprocal agreements entered into by the parties, it was agreed
that SAAB would support NUMSA in establishing an industrial school in
South Africa. This initiative was supported by the Swedish union IF Metall
and the Swedish Union for Clerical and Technical Employees Industry. It
was further alleged that SAAB signed a separate agreement with the
SANCO Development Trust. The Commission requested information
pertaining to this matter under cover of a letter of 14 November 2012,
including complete copies of the agreements and minutes of meetings held
in Sweden and South Africa with officials of SANCO and/or NUMSA prior to
and after the conclusion of the alleged agreements. In a subsequent letter of
19 November 2012, the Commission requested complete details of projects
funded by SAAB in South Africa as part of its offset programme or
obligations; details of companies in which it held shares; details of all
agreements concluded with entities in the Republic, such as unions, trusts
and organisations; and details of all subcontractors with whom SAAB

concluded agreements in relation to the SDPP.

[125] In its response to these queries, SAAB expressed its concern that the
information could include data and information which it would consider
confidential in relation to SAAB and/or third parties that have entered into
business or cooperative agreements with SAAB. The information would be
disclosed on condition that it was not made public without prior approval of
SAAB.

[126] In a response to the Commission on 21 January 2013, SAAB dealt
comprehensively with the SANCO/NUMSA issues. It stated:
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‘Seeking contact with SANCO and NUMSA was natural for
SAAB, as both those organizations were actively promoting
programs for social and industrial development in South Africa. It
was equally natural for those organisations to seek to benefit
from the fact that substantial commitments in these areas were
expected to be made by companies who at this point had been
selected for final negotiations. The idea of supporting education
in South Africa was heavily encouraged by Swedish labour
unions, some which had already cooperated with NUMSA for

several years.’

[127] In a further response on 18 February 2013, SAAB provided the
Commission with details of all companies in the RSA in which it has shares,
including the names of all board members of these entities from the date of
incorporation to the present. It had previously, in a response to the
Commission’s letter of 14 November 2012, dealt with the NUMSA and
SANCO matter and forwarded copies of the agreements for review by the
Commission. These were the only agreements it had entered into with
entities in the RSA. It was not aware of the existence of any other similar
agreements. It also attached information relating to all subcontracts placed
in South Africa and entered into by SAAB and the relevant domestic
suppliers as a result of the Gripen aircraft system procurement. It also

provided information on its BBBEE strategy.

2. BAE SYSTEMS PLC

[128] Following a letter from the Commission, dated 19 July 2012 and
addressed to the Chief Executive Officer of BAE Systems, BAE made a
submission to the Commission through its attorneys of record on 26 July
2012.

[129] In its submission, BAE admitted that it engaged advisers in relation to
the sale of civilian and military aircraft in South Africa and in fulfilling offset
obligations, and had paid them £115 million. It pointed out that the use of
advisers by international companies exporting to countries where they have

no material in-country capability or staff was, and continued to be,
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commonplace across many industries. It argued that it was widely accepted
that offset obligations required contractors to employ advisers to perform
roles that included providing local knowledge of market-specific procurement
processes and practices. The SDPP contracts were worth in excess of £2
billion and incorporated very significant offset obligations. The actual
expenditure on advisers in relation to BAE and SAAB was well within what
any company bidding for contracts of this sort would have expected to incur.
It added that the conduct of BAE advisers in relation to the sale of the Hawk
and Gripen aircraft to South Africa had been the subject of a number of
detailed investigations over many years. None of these investigations

demonstrated unlawful conduct on their part. It also stated that:

‘Some campaigners have suggested that the payment of these
commissions is evidence in itself that there was corruption in the
procurement process. The Institute for Accountability has
suggested to the Commission that an admission of bribery was
made in the UK’s House of Commons in 2003. In fact, the
statement made by the then Secretary of State for Trade and
Industry, Patricia Hewitt MP, on 9 June 2003 in relation to BAE’s
sale of Hawk aircraft to South Africa, was “ECGD’s application
process requires certain details of agents’ commission to be
disclosed to ECGD in order that it can follow its due diligence
procedures. In this case, such due diligence procedures were
followed and no irregularities were detected. For reasons of
commercial confidentiality specific details of the commissions
cannot be revealed.” The Institute for Accountability’s letter to
the then Evidence Leader of the Commission dated 14
November 2011 submitted that the word “commissions” meant
‘bribes”. These assertions do not accurately characterise the
statement made by the Secretary of State. They also reflect a

misunderstanding of the nature of the procurement process.’

[130] BAE admitted that it was investigated by the SFO from July 2004 in

respect of, inter alia, the sale of the Hawk and the Gripen to South Africa.
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Over the five years of that investigation it disclosed hundreds of thousands
of documents to, and made relevant employees available for interview by the
SFO at a cost of thousands of pounds. In 2007, the US Department of
Justice also initiated an investigation into BAE’s business. In respect of

these investigations, BAE submitted that:

‘In February 2010, BAES agreed with the SFO and the DOJ the
basis upon which the investigations should be concluded. In the
UK, BAES agreed to plead guilty to one charge of failing to
ensure that the books and records of one of its subsidiaries were
reasonably accurate in relation to a transaction in Tanzania and
to make a payment for the benefit of the people of Tanzania. In
the US, BAES agreed to plead guilty to making false statements
to the US Government and certain export control violations.
None of the charges against BAES related to its activities in
South Africa. BAES did not plead guilty to any offence of bribery

or corruption.

BAES understands that the South African authorities have also
investigated allegations concerning the sale of the Hawk and
Gripen aircraft to South Africa. In 2001, the Joint Investigation
Team reported that it had found no evidence of improper or
unlawful conduct by the Government. It also appears that the
matter has also been investigated by the Scorpions but BAES
has not been informed that that investigation made any adverse

findings.’

[131] Further attempts by the Commission to get information from BAE
came to nothing. The reasons were not that BAE refused to cooperate, but
that:

e The South African authorities seized BAE’s material in South
Africa in the course of their own investigations.

e The UK’s SFO compiled a very substantial archive of material in
the course of its lengthy and wide-ranging investigation into the

SDPP. BAE understood that this was derived from many sources,
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including material obtained with the assistance of, and through
close liaison with, the South African authorities as well as the
extensive disclosure made to the SFO by BAE itself.

e Employees who had knowledge of the SDPP have, without

exception, left the company.

[132] The Commission summoned Mr Johan Steyn, the Managing Director
of BAE Systems Land Systems South Africa (LSSA), to appear before the
Commission on 28 April 2015. LSSA made representations to the

Commission that:

‘Mr Steyn and the LSSA association with BAE Systems plc
started in 2004 when BAE Systems plc acquired 75% interest in
the company formerly known as Alvis (Pty) Ltd of which Mr
Steyn held the equivalent position. Alvis South Africa was
renamed LSSA following the acquisition in 2004 and the
company manufactures military land vehicles (which did not form
part of the SDPP). At no stage either before the acquisition by
BAE Systems plc or subsequently has it or Mr Steyn had any
involvement with the SDPP thus making his ignorance to the

subject matter of the Commission evident.’

[133] The Commission decided to formally discharge Mr Steyn from his

obligation to appear before it.

3. THYSSENKRUPP

[134] At first it was not clear to the Commission whether Thyssen
Rheinstahl Technik still existed. If not, the Commission had to establish its
legal successor. In the end, the Commission resolved to send its requests
for information to Dr Heinrich Hiesinger, the Chief Executive Officer and
Chairman of the Executive Board of ThyssenKrupp in Germany. It received
two responses on 30 July 2012 and 26 November 2012 respectively. The
one was from the Corporate Centre Legal: Department Materials Services,
co-signed by Mr Klaus Wiercimok, who later came to testify on behalf of

Thyssenkrupp Marine Systems (TKMS). The other response came from the
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Corporate Center Legal and Corporate Compliance. Both were to the effect
that ThyssenKrupp AG was not involved in the sale of the frigates to the

South African Government and thus had no information in this regard.

[135] This matter was eventually clarified by the legal representatives of
TKMS in South Africa who informed the Commission under cover of a letter
dated 20 February 2014 that TKMS was the legal successor of Blohm+Voss
and Howaldtswerke-Deutsche Werft AG and that ThyssenKrupp Facilities
Services GmbH was the legal successor of Thyssen Rheinstahl Technik
GmbH. The attorneys of record represented both TKMS and ThyssenKrupp
Facilities Services at the Commission in their capacity as parties to the

corvette agreement of 3 December 1999.

[136] More information was captured in its first detailed response to the
Commission on 30 July 2012, which was also co-signed by Mr Klaus

Wiercimok, and in which it is stated:

‘ThyssenKrupp has cooperated closely with the German
Authorities in relation to the investigation by them of issues
surrounding the arms procurement programme of the SA
Government to which you refer. This criminal investigation was
officially closed and we cannot imagine that we have anything
further that we can contribute to your commission in the light of

the finding of the German Authorities.’

[137] On 17 September 2014, the Commission informed ThyssenKrupp that
it intended calling it to come and give evidence at the Commission’s public
hearings. On 9 October 2014, the legal representatives of ThyssenKrupp
informed the Commission that their client was committed to assisting the
Commission to the best of its ability. However, the challenge it was faced
with was that it did not have an employee with first-hand knowledge of the
issues the Commission needed to be addressed as a result of employees
having retired, passed on or left the employ of the company. The only option
available to them would be to nominate someone with no knowledge of the

issues who would need to acquaint himself or herself with information from
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the documents. They requested more time to consult with various
individuals. Mr Klaus Wiercimok was designated to represent the company
at the Commission and he appeared on behalf of ThyssenKrupp Marine
Systems on 16 March 2015.

4., THALES

[138] Towards the end of 2012, the Commission tried to establish the
whereabouts of two employees of Thomson CSF (now called Thales),
namely, Messrs Pierre Jean-Marie Moynot and Alain Thetard, whom it
believed could assist in the investigation and to obtain detailed information of
its offset projects, BBBEE partners and all subcontracts. This it did by
directing a query to the Chief Executive Officer of Thales South Africa (Pty)
Ltd, Mr Patrick Oszczeda.

[139] However, the CEO of Thales South Africa could not assist the
Commission as both employees had ceased to be employed by Thales
South Africa. He also informed the Commission that Thales South Africa had
no knowledge of any formal investigation conducted in France by any judicial
authority regarding its activities. In respect of the offset projects, he annexed
to his letter the final certificates issued by the DTl and Armscor confirming
the successful completion by Thales of its commitment.

[140] Matters pertaining to Thales were dealt with by Ms Christine Guerrier,
who appeared at the Commission on 26 March 2015. As mentioned earlier,
the Commission established from Mr Le Loire from the Office of Economic
and Financial Affairs at the Paris Court of Higher Instance, that the
investigation in France had been closed and access would only be granted

upon receipt of an MLA request.

E. APPROACH TO DOCUMENTS
[141] Apart from the documents that are specifically dealt with in this report,
many others were handed in during the course of the public hearings. The

documents fall under two broad categories.
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[142] The one category consists of documents that were sourced from
government departments that were involved in the SDPP and from other
State departments and entities, like the office of the Auditor-General, the
National Director of Public Prosecutions, the Public Protector, Parliament
and its various portfolio committees. These include reports, memoranda,
policy directives and guidelines, tender documents, minutes of meetings,
correspondence exchanged by and between the various parties within the
different departments and entities and with outside persons and entities.
This category of documents presented no problems with regard to
authenticity and admissibility and they were used extensively in the public

hearings.

[143] The other category consists of non-official documents that were
introduced mostly by the critic witnesses. These comprise memoranda,
reports, books, statements and affidavits, including newspaper articles and
reports. The common denominator to all these documents is that they were
not authored by the witnesses tendering them and the authors could not be
called to testify. In some instances the identity of the author could not be
established. Naturally, the witnesses who introduced such documents and
sought to rely on them had no personal knowledge of the contents thereof
and could therefore not vouch for the truth thereof. Strictly speaking, the
documents were inadmissible and in a few instances we made rulings to that

effect.

[144] However, the Commission adopted a flexible approach to the
documents and received and considered the bulk of them. In doing so, we

took into account the following considerations:

e The witnesses who introduced the documents conceded that the
documents were tendered not as proof of their contents but because
the allegations contained therein were matters that the Commission
needed to investigate. In other words, the documents were handed in
in order to assist the Commission in its investigations. A typical
example is the so-called De Lille dossier. Mrs Patricia de Lille made it

clear that she had no personal knowledge of the allegations of
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bribery, fraud and corruption made in the dossier and that all she
wanted was for the Commission to investigate the allegations.

e We heeded a submission made by some of the interested parties and
legal representatives appearing before the Commission, including
some of the Commission’s evidence leaders, to the effect that as an
investigative tribunal, we were not bound by the strict terms of the
rules of evidence applicable to the courts of law and that we had a
discretion to receive any document that was relevant to the
Commission’s terms of reference. Ultimately, the critical question
would be what weight, if any, to attach to any such document. In this
regard we were referred, amongst others, to the judgment in S v
Sparks and Others 1980 (3) SA 952 (T) at 961B-C.

[145] At the same time we needed to ensure that no undue prejudice was
caused to individuals whose names were mentioned in such documents as a
result of the publication of serious but unsubstantiated allegations contained
in in the documents, and a witness could not be allowed to traverse the
contents as if it was his or her evidence. In this regard, it has to be noted
that such documents were received purely for the benefit of the
Commission’s investigations and for no other purpose. We accordingly
imposed appropriate conditions on the use and dissemination of any such

document.



CHAPTER 3

ADMISSIBILITY OF THE DEBEVOISE & PLIMPTON REPORT

[1] On its face, the document dealt with in this chapter is entitled
Ferrostaal Final Report Compliance Investigation and is dated 13 April 2011.

Inscribed at the left top of the document are the following words:

* ‘Privileged & confidential
= ‘Attorney work product’
= ‘Attorney-client communication’

= ‘Confidential — EU Personal data’

[2] The document was undisputedly compiled by a USA firm of attorneys
by the name of Debevoise & Plimpton LLP on behalf of and for their client,
Ferrostaal GmbH. Ferrostaal is a company that formed part of the German
Submarine Consortium (GSC), which was awarded a contract to supply the
South African Navy with three submarines under the SDPP. This document
(referred to alternatively as the ‘Debevoise report’ or ‘the report’) is clearly a
confidential attorney-client communication and should ordinarily enjoy the
protection of legal professional privilege. We use the word ‘ordinarily’
advisedly, because in the instant case it has been contended that the report
has lost the protection of privilege because it was leaked to the internet from

where it has become accessible to the public.

[3] The Debevoise report was initially introduced into the public hearings
by Mr David Maynier when he appeared before the Commission on 11
August 2014 to give evidence. He had annexed it to his bundle of
documents and sought to refer to it in his evidence. An objection was raised
to its admissibility by the legal representative of Ferrostaal as well as by
Advocate Jaap Cilliers SC on behalf of Advocate Fana Hlongwane, one of
the persons implicated in alleged wrongdoing in the SDPP process. The

basis of the objection was that it was a confidential document that enjoyed
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privilege and was therefore inadmissible. Ferrostaal’s legal representative
made it clear that his client had not waived the privilege and that the report
was leaked and put into the public space without his client's permission. At
this juncture, the Chairperson implored Ferrostaal to consider waiving
privilege but Ferrostaal was not prepared to do so. Argument was then
heard on the matter, where after the Chairperson came to the conclusion
that the report was akin to a stolen document and that the privilege attaching
thereto had not been lost. He ruled it to be inadmissible (the first ruling of 2
September 2014).

[4] Subsequently, on 20 October 2014, Mr Hennie van Vuuren, who has
co-authored a book on the SDPP, appeared before the Commission
represented by Advocate Geoff Budlender SC. Mr van Vuuren had been
subpoenaed to give evidence but he declined to take the stand and testify.
His counsel read into the record and handed in a statement containing Mr
van Vuuren'’s reasons for refusing to testify. In the statement Mr van Vuuren
complained that the Commission had refused to accept as evidence some
crucial documents that contain proof of malfeasance and bribery in the
SDPP. He referred in particular to the ruling that the Debevoise report was
inadmissible. His counsel argued that the ruling was wrong and cited the
judgment in Andresen v Minister of Justice 1954 (2) SA 473 (T). He relied

especially on the following passage:

‘Wigmore, 3" ed., sec. 2325 makes it clear where a privileged
document is stolen or lost, the privilege is lost, on the principle
that, since the law has granted secrecy so far as its own process
goes, it leaves it to the client and his attorney to take proper
precautions to prevent the disclosure of the contents of the
document to third parties and if insufficient precautions are

taken, either by the client or the attorney, the privilege is lost.’

[5] However, the above comments were made in passing and did not

warrant reconsideration of the first ruling.
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[6] Despite the first ruling, various attempts were made at different
stages of the proceedings by different parties to rely on the contents of the
Debevoise report. At one point Advocate Paul Hoffman SC, representing Mr
Terry Crawford-Browne, claimed that he personally knew that Ferrostaal had
consented to the report’s release to the public and contended that his client
was entitled to rely on the contents thereof. Advocate Burger, counsel then
appearing for Ferrostaal, vigorously disputed Advocate Hoffman’s claim that
Ferrostaal had consented to the release of the report and objected to its use
in the proceedings. At this juncture, the Chairperson again suggested to
Ferrostaal through their counsel that it reconsider its stance and waive
privilege so that the contents of the report could be canvassed with the
witnesses, but Ferrostaal again declined. The Chairperson decided to call for
fresh argument to be heard on the issue and invited all interested parties to
make submissions. Having heard oral submissions, the Chairperson again

ruled the document to be inadmissible (the second ruling of 8 October 2014).

[7] Owing to the purported importance of the Debevoise report and
having noted some disquiet around its exclusion, the Chairperson extended
a further invitation to all interested parties to include in their closing
submissions further submissions on the admissibility of the report for
possible reconsideration of the earlier rulings. In the closing submissions
presented to the Commission by the team of evidence leaders, namely
Advocates T Sibeko SC and M Sello, it was argued that the Commission
was not bound by the rules of evidence as applied by the Courts and that it
has a discretion to admit any evidence that is relevant to the Commission’s
terms of reference. The only issue would be what weight to attach to the
information contained in the document. This was the same approach that
Advocate Paul Hoffman SC took in his closing argument in respect of all the
documents whose admissibility was in contention. Advocate Sibeko referred
to the passage in Andresen supra, which was quoted earlier by counsel for
Mr van Vuuren to the effect that the Debevoise report lost the protection of
privilege once it was leaked to the internet and put in the public domain.
Quite clearly, counsel had not consulted recent judgments on the matter, as

will be shown shortly.
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[8] In their closing submissions, Messrs Webber Wentzel for Ferrostaal
pointed out that the decision in Andresen supra had been overruled by a
number of subsequent judgments and that it was no longer good law. We

turn now to consider some of the judgments cited.

[9] In Bogoshi v Van Vuuren NO and Others 1993 (3) SA 953 (T), Du
Plessis J pointed out that the ratio in Andresen was that professional
privilege was merely a rule of evidence that could not be exercised in vacuo
but only in the course of litigation. The learned judge cited the judgment of
Van Zyl J in Sasol Il (Edms) Bpk v Minister van Wet en Orde en Ander 1991
(3) SA 766 (T) and went on to state the following at page 960:

‘Finding that legal privilege is a fundamental right and not a rule
of evidence only, Van Zyl J declined to follow the Andresen
case. | respectfully agree that the ratio in the Andresen case
should not be followed. It is not in accordance with what was
said in the Safatsa case supra. For that reason, and also for the
reasons that appear from the Sasol Il case, it may now be
accepted as established that professional privilege is a
fundamental right. It can therefore be claimed, not only in the
course of actual litigation, but also to prevent seizure by warrant

of a privileged document.’

[10] The finding that professional privilege is a substantive right and not
merely a rule of evidence is what distinguishes the Bogoshi case, the Sasol
lIl case and the other cases to which we shall shortly turn from the Andresen
case. This distinction is crucial because it signifies that the holder of a
privileged document cannot be divested of his or her right by such

occurrences as theft or loss or leakage to the internet.

[11] The ratio in Bogoshi has since been endorsed by the Constitutional
Court. In Thint (Pty) Ltd v National Director of Public Prosecutions and
Others CCT 89/07 [2008] ZACC 13; 2009 (1) SA 1 (CC), Langa CJ put the

matter as follows at paragraph [185]:
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[12]

‘Accordingly, privileged materials may not be admitted as
evidence without consent. Nor may they be seized under a
search warrant. They need not be disclosed during the discovery
process. The person in whom the right vests may not be obliged
to testify about the content of the privileged material. It should,
however, be emphasised that the common-law right to legal
professional privilege must be claimed by the right-holder or by

the right-holder’s legal representatives.’

69

In Independent Newspaper (Pty) Ltd v Minister for Intelligence

Services and Another: In re Masetlha v President of the Republic of South
Africa CCT 38/07 [2008] ZACC 6; 2008 (5) SA 31 (CC), at paragraph [72],

Moseneke DCJ, writing for the majority, stated the position as follows:

[13]

‘Whether or not a document classified “confidential” has been
disclosed to some degree in the public domain is a relevant but
not decisive factor in determining whether the document
deserves continued protection. This is so because a leaked
confidential document does not lose its classification. If it were
so, people may be encouraged to reap the benefit of their own
misconduct by leaking classified or protected documents and
thereby rendering the documents beyond the protection they
may deserve. However, the fact that the contents of the
document has been referred to in public is not alone sufficient
reason to order that the entire document should be accessible to

the public.’

Clearly what is stated above about classified documents equally

applies to privileged documents. The latter passage also dispels, in our view,

the notion that a privileged document loses its protection once it is stolen or

lost.

[14]

In this case, the Debevoise report was put in the public domain

stealthily without the consent of Ferrostaal; nor has Ferrostaal waived its

right of professional privilege. In the circumstances, the second ruling of 8
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October 2014 stands and the Debevoise report cannot be used in these

proceedings.

[15] Having said this, we indicated in the course of the public hearings that
the Debevoise report had been made available to us on a confidential basis
for the purpose of assisting us in our investigations and for that reason we
have perused it. Having done so, we are satisfied that even if it had been
admitted in evidence, it would not have made any difference to our findings,
for the simple reason that its investigations and findings reveal no evidence

of any bribery, fraud or corruption in the SDPP.

[16] Insofar as the South African leg of its investigation of Ferrostaal’s

compliance controls is concerned, the report deals with three aspects.

[17] First, key consultants were employed by Ferrostaal to advise it and
support its bid for the submarine contracts. In this regard, it is undisputed
that Ferrostaal had engaged a number of consultants and paid them
substantial amounts of money. These consultants have been named in
various other documents that have been placed before the Commission.
Two of the consultants, Mr Tony Georgiades and Mr Tony Ellingford, are
alleged to have known some senior political leaders in South Africa, and the
insinuation is that they may have used part of the money they had earned to
buy political favours for Ferrostaal. Regarding the third consultant named, Mr
Jeremy Mathers, the report itself concedes that nothing untoward could be

said about him.

[18] Significantly, the report concedes that there is no direct evidence that
any of the consultants gave the money they received from Ferrostaal to third

parties.

[19] The second aspect relates to the offsets. The report raises a number
of concerns about the manner in which Ferrostaal approached and handled
its offset obligations. Whilst it found some of the offset projects to be rather
problematic, the report significantly concedes that there was no evidence

that the projects were selected for improper reasons. In short, the report
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does not contain evidence of any wrongdoing, least of all by any South

African official involved in the offset programmes.

[20] The last aspect relates to Mr Shamin Shaik (Chippy), the DOD’s Chief
of Acquisition in the SDPP. The report repeats the assertion made by some
of the critics that Mr Shaik influenced the award of the combat suite contract
for the corvette programme to African Defence Systems (ADS), which, it is
claimed, was controlled by Mr Shaik’s brother Shabir. The evidence led
before the Commission is very clear as to how ADS came to be awarded the
combat suite contract and the authors of the Debevoise report were
obviously given false information. Other than the wrong information about
ADS, the rest of the concerns about Mr Chippy Shaik deal with the business
relations that he had established with Ferrostaal after he had left the DOD in

2001, and nothing turns on that.

[21] Finally, we point out that there are some averments contained in the
report that are in conflict with the substantive evidence, oral and
documentary, placed before the Commission. In such instance, the evidence
led before the Commission must prevail for the simple reason that the
findings of the report are based on limited information that was informally
obtained from a few employees of Ferrostaal together with the latter’s
internal records. Moreover, the information does not seem to have been
obtained under oath. Most importantly, none of the State officials involved in
the SDPP was interviewed, nor was the vast documentation made available
to this Commission placed before or made available to the drafters of the
report.

[Chapter 4: continued in volume 2]
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CHAPTER 4

SUMMARY OF EVIDENCE

A. INTRODUCTION

[1] This chapter contains a summary of the evidence presented to the
Commission, both in written form as witness statements and orally during
the hearings. The purpose of the summary is to provide an overview of the
issues traversed before the Commission by the respective witnesses. While
it is also intended to capture the basis for the Commission’s findings, it must
be emphasised that the Commission came to its conclusions based on the
evidence as a whole. Amongst others, the evidence can be found in the
witness statements, documentary evidence presented by the witnesses and

the transcript of the oral evidence led before the Commission.

[2] Four further points should be noted about the summary. The first is
that the order of the witnesses in the summary is not chronological. For the
sake of convenience and where possible the witnesses are broadly grouped
according to the institution, sector or organisation they represent (for
example, the SA Navy, the SA Air Force or Armscor). The grouping is not
meant to be exact—in more than one case a witness who used to be
employed in one of the groups, had left or moved to one of the other
groupings. Two witnesses in particular, Messrs De Beer and Burger from
Armscor, are grouped with the other Armscor witnesses, although they
testified about defence industrial participation (DIP) and not about

armaments, like their colleagues.

[3] The second point relates to language and terminology. Since the
summary is based on written witness statements and the transcript of oral
evidence, style and terminology may vary from witness to witness. Three
typical examples will suffice. A Ministerial Committee chaired by the Deputy

President at the time, Mr Thabo Mbeki, was entrusted by the Cabinet with
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certain responsibilities relating to the SDPP. Some witnesses referred to the
‘Ministerial Committee’, some to the ‘Inter-Ministerial Committee’ or its
abbreviated form of ‘IMC’, yet others to the ‘Minister's Committee’, MINCOM
or simply the ‘Cabinet Subcommittee’. Likewise, the oft-quoted Defence
Policy Directive 4/147 would be referred to as ‘Management Directive 4/147
or ‘DOD Policy Directive 4/147’ or even ‘Ministerial Directive 4/147’. When
referring to equipment, one witness would refer to the Mirage Il aircraft while
another would call it the MIR Ill. The summary by and large leaves the

witness’s use intact.

[4] The third point is about abbreviations and acronyms of which a
substantial number were used by witnesses familiar with the workings of the
SDPP. In the summary consistency of use was sacrificed for clarity and ease
of following. Where considered appropriate, shorter forms are avoided.

[5] Finally, the evidence is summarised as it was presented at the time.
Thus, a statement that a witness ‘is’ in a particular position, or that some or
other factual situation ‘currently’ exists, captures the fact in the manner and
tense stated by the witness. Factual inaccuracies in evidence are also not
corrected except to the extent that they were canvassed before the

Commission.

B. DEPARTMENT OF DEFENCE

l. SA NAVY

1. Rear Admiral Alan Graham Green

[6] The first witness to testify was Rear Admiral Alan Graham Green. He
joined the SA Navy in 1971 where he served in various capacities. He was
promoted to Rear Admiral (JG) in 2002, and until 2007 served as Chief of
Staff to the General Officer Commanding of the SANDF Training Command
in Pretoria. In 2007 he was appointed Director Military Strategy to the Chief
of the SANDF, followed by an appointment in 2010 as Chief of Military
Policy, Strategy and Planning. Admiral Green retired in December 2012 and
iS now serving in a reserve call-up capacity. He was called by the Chief of
the SANDF to do a feasibility study on enhancing the strategic planning

process.
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[7] From 1999 to 2002, Admiral Green commanded SAS Simonsberg,
the SA Navy’s functional training base ashore in Simon’s Town. The
functional training base is where all training functions of the Navy are

conducted.

[8] After his promotion to the position of Rear Admiral (JG), he served on
the staff of the General Officer Commanding the Joint Training Formations.
The Joint Training Formations was an entity dealing with further education
and training. Training institutions (colleges) were established and they were
under his direct planning.

[9] In his testimony, Admiral Green referred to section 200(2) of the
Constitution. The section stipulates that it is the primary objective of the
SANDF to defend and protect the Republic, its territorial integrity and its
people in accordance with the Constitution and the principles of international
law regulating the use of force. The term ‘defend and protect’ includes peace
support missions as may be ordered by the Government and as provided in
law. This includes support to other Government Departments and the people
of the country with regard to protection against environmental and other non-

military threats.

[10] Prior to 1994, a lot of the equipment of the then South African
Defence Force (SADF) was at the end of its life cycle, being the period for
which the equipment could be used economically. This was, inter alia, due to
the sanctions that were imposed on South Africa before 1994. During the
1970s, 1980s and early 1990s the SADF recognised the need to rejuvenate
their main equipment in order to be able to effectively carry out the mandate
of the SADF.

[11] The SADF’s equipment was used extensively at sea, on land and in
the air, and it required extensive maintenance. When the SANDF was
established after the dawn of the new dispensation, it was clear to them that

there was a dire need to rejuvenate their equipment.

[12] For many years prior to 1994 the Navy had large ships, the last of

which were frigates. Admiral Green spent many years serving on those
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ships. When the frigates were taken out of service due to their age and
some other factors, the Navy was left with only small ships. A small ship was
a 400 ton ship and a frigate a 2 500 ton ship at the time. They covered many
nautical miles and spent many hours and days at sea. There are rough seas
around South Africa’s coast, which also affected the durability of the ships.

[13] In the 1970s they started upgrading the frigates. Some of the
upgrades, such as those to the frigate President Pretorius, took up to seven
years to complete. They had only three frigates and at that time they started
a process of acquiring corvettes (1 200 tons) from France. The corvettes
were smaller than the frigates but larger than the strike craft. This was an
effort to increase the number of ships because with three ships one can only
be guaranteed to have one ship ready all the time since the other two would
be in various stages of maintenance. The project of acquiring the corvettes
from France failed because of the United Nations arms embargo in 1977. A

number of programmes to create larger ships for the Navy were initiated.

[14] The process of acquiring larger vessels for the Navy came a long
way. The same applies to the submarines. The useful and economic life
cycle of both ships and submarines was coming to an end. The same
applied to the Air Force. The maritime patrol aircraft that had frequently been
used in maritime operations was the Shackleton, and when it was
decommissioned by the Air Force, it left a huge gap in maritime operations
since the Shackleton had not been replaced.

[15] One of the three frigates, SA President Kruger, was lost at sea. They
were left with two frigates and it was seldom that one vessel would be
available at all times. All the upgrade programmes they initiated, failed. The

remaining frigates were decommissioned in 1985.

[16] At that time the SADF had three Daphne class submarines, acquired
from France. They were used frequently and their maintenance became too
high. The submarines were also coming to the end of their useful life cycle

and the last one was decommissioned towards the end of 2004.
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[17] They also had nine vessels known as strike craft—400 ton ships that
were the only combatants left once the frigates were decommissioned. Out
of the nine, they could at best have six at sea at any one time. These
vessels were designed to operate in an environment very different to that of
the South African coastline. They were designed for the Mediterranean that
can also get very rough but not as bad as the shores of the east coast of
South Africa. They are not suited to tasks around our coast. They were also

getting to the end of their life cycle and certain upgrades were initiated.

[18] The strike craft are still in operation today. They are considered to be
offshore patrol vessels rather than surface combatants. They no longer carry
missiles and they are used extensively for training and force preparation.

They still execute exercises and certain operations.

[19] After the dawn of the new democracy, certain policy documents that
the DOD had to comply with in order to carry out its constitutional mandate
were introduced in Parliament. The first document, introduced in 1996, was
the White Paper on Defence that was approved by Parliament in May 1996.
The White Paper was followed by the South African Defence Review that
was approved in April 1998. Admiral Green was aware of the contents of the
White Paper and the Defence Review of 1998. He referred to the
introductory chapter of the White Paper as approved by Parliament in May

1996. One of the paragraphs referred to read as follows:

‘The government has prioritised the daunting task of addressing
poverty and the socio-economic inequalities resulting from the
system of apartheid. The Reconstruction and Development
Programme (RDP) stand at the pinnacle of national policy and,
consequently, defence policy.’

[20] He also referred to a paragraph in Chapter 2 of the White Paper that

reads as follows:

‘The Government of National Unity recognises that the greatest
threats to the South African people are socio-economic

problems such as poverty, unemployment, poor education, lack
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of housing and the absence of adequate social services, as well

as the high level of crime and violence.’

[21] He further testified that the policy referred to above required that the
SANDF had to be rationalised and that military spending should be
contained without undermining the country’s core defence capability. The
core force could be expanded should the need arise. He then referred to the
‘Force Design Options’ in Chapter 8 of the South African Defence Review,

and in particular paragraph 1 that reads as follows:

‘During peace-time the SANDF must maintain, develop and
prepare forces that form the basis of its conventional defence
capabilities. It must also employ such forces in the execution of
secondary functions, as described in the White Paper and
preceding chapters of this report. At all times, the SANDF must
be ready to act in defence of South Africa in response to various

defence contingencies.

This is reflected in the vision of the Department of

Defence:

To ensure, in accordance with the Constitution, effective defence
of a democratic South Africa, enhancing national, regional and
global security, through balanced, modern, affordable and
technologically advanced defence capabilities.

Accordingly, the Department has the following mission:

To provide, manage, prepare and employ defence capabilities
commensurate with the needs of South Africa as regulated by
the Constitution, national legislation and parliamentary and

executive direction.’

[22] The White Paper envisaged an element of deterrence. The defensive
posture postulated in the Defence Review was intended to be a deterrent: if
you are seen to be having the core force and visible necessary equipment,
such as ships at sea, aircraft in the air and forces on the ground that would

deter a potential aggressor. Visible armaments have a deterrent effect.
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[23]

78

Admiral Green referred to Chapter 2 of the Defence Review and in

particular to paragraphs 9, 10, 11 and 12 that read as follows:

‘DETERRENCE

9. As noted above, the White Paper requires the
maintenance of a defence capability which is sufficiently credible
to deter potential aggressors. Deterrence plays a crucial role in

preventing armed conflict.

10. The maintenance of this capability should take account of

the following:

10.1 A potential aggressor must believe that South Africa has
the capacity to apply sufficient force to thwart an act of
aggression.

10.2 A potential aggressor should also believe that South
Africa has the political will to apply such force if it is compelled to

do so.

11. The Constitution states that the security services shall
adhere to international law on armed conflict (Articles 198(c),
199(5) and 200(2)). This includes the Geneva and Hague
conventions and protocols, referred to as international
humanitarian law, which provide inter alia, that armed forces
may only attack military targets and must refrain from attacking
civilians and civilian property. These rules necessarily

circumscribe deterrence doctrine.

12.  South Africa’s approach to deterrence encompasses the

following:

12.1 South Africa will pursue military co-operations with other
states in such a way that potential aggressor run the risk of
encountering the collective military capabilities in response.
Collective capabilities would also deter threats to the region as a

whole.
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[24]

12.2 Capabilities to neutralize possible threats should be at a
level of readiness commensurate with the lead time for such
threats to develop. This should be clearly visible. Care must be
taken not to open strategic gaps in the capability of the SANDF

when reducing force levels.

12.3 Deterrence will not only be pursued against potential short
term aggression through immediate force readiness. Potential
aggression in the longer term will also be deterred by

maintaining the capability for expansion.

12.4 Even if South Africa is not strong enough to ensure
dominance in defensive actions, the risk to any potential

aggressor should be unacceptably high.

12.5 Deterrence should not be counter-productive in that it
triggers an arms race. This has implications for doctrine, force

design and force levels.’

79

Admiral Green further testified that the Defence Strategic Objectives

of the DOD were consistent with the priorities of the Government as well as

the medium term strategic framework. The said Defence Strategic

Objectives were the following:

[25]

e To defend and protect South Africa, its sovereignty, its territorial

integrity, its national interests and its people in accordance with

the Constitution and the principles of international law regulating

the use of force

e Secondly, to contribute to freedom from fear and want, including

the promotion of human security both nationally and

internationally, and

e Thirdly, to contribute to a better life for all of the people of South

Africa.

He also referred to the following Military Strategic Objectives:

e Enhancing and maintaining comprehensive defence capabilities
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e Promoting peace, stability and security in the region and the
continent, and

e Supporting the people of South Africa.
[26] Defence planning was needs-driven and cost-constrained.

[27] When the SDPP was announced, the Navy had a need to replace the
equipment that had either aged or had been retired. The frigates had been
taken out of service and the submarines were engaged in an upgrade
programme. The upgrade programme was the last alternative prior to having
a rejuvenation programme in place. There was a need for the Navy to
acquire large vessels, the corvettes. The acquisition process was time-
consuming and it could take up to 10 years—that is the reason which
caused them to start acquiring new equipment long before their existing
equipment reached the end of its life cycle. Most of their equipment was due
to be decommissioned in 2004.

[28] Their force design envisaged a larger amount of equipment, but what
was acquired was less than what the Navy thought needed to be acquired.

The same applied to the Air Force.

[29] The utilisation of armaments was not limited to the airtime flown by
aircraft or the sea-hours spent by ships. Maintenance cycles must also be
taken into account. Proper maintenance of equipment would not require that
all the ships must be at sea at the same time. Budget and operational needs
also enter into the equation. Long term storage of equipment is part of a
process of utilisation when the life cycle of assets has to be managed in
terms of the available resources. Their assets were utilised in a life cycle,

taking into account the available funds.

[30] The Special Defence Account supported the funding of acquisition
projects. It was structured in such a manner that funds could be rolled over
for a number of years without returning to the Treasury, because acquisition
projects take a number of years to complete. In the case of the SDPP, a
ring-fenced allocation was made through the Defence Vote for the financial
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years that the SDPP contracts were to run. Ring-fenced money was spent

on the hardware and not on project operations.

[31] Funding has an effect on utilisation because utilisation may be
planned according to a certain funding profile and if that funding profile was
less than anticipated, they were forced to reduce the utilisation cycle. As

said, utilisation was planned on the basis of the allocated funds.

[32] During the process of the White Paper, followed by the Defence
Review, the needs of the different arms of service were identified. The
acquisition of equipment for the different arms of service was informed by
the policy documents, which took into account other competing interests,
such as the Reconstruction and Development Programme obligations of the

Government.

[33] The DOD presented their requirements to the Government and it was
Government’s decision to acquire the armaments in the manner in which the
SDPP was structured. The armaments acquired are utilised in accordance

with the mandate and budgetary requirements of the DOD.

[34] Admiral Green further stated that the submarines, frigates and the
aircraft that were acquired under the SDPP programme were functional and
at various stages of maintenance. He further testified that South Africa’s
maritime jurisdiction was extensive. In relative terms the maritime area was
three times that of the landed area. The economic zone of the Republic is
vast and the core force is modest. The maritime environment to be covered
by the Navy is immense and to cover that area with three submarines and

four frigates was modest.

2. Rear Admiral Robert William Higgs

[35] Rear Admiral Higgs testified that he was employed by the SANDF as
the Chief of Naval Staff at Naval Headquarters, Pretoria. He joined the Navy
in 1976. During his career in the Navy he obtained a number of qualifications
and became a trainer in various areas of the Navy, particularly submarines.
He also underwent training overseas and received several awards. After the

elections in 1994 he was selected to go to the United States of America to
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do the Naval Command and Staff Course at the United States Naval War
College in Newport, Rhode Island. In May 1996 he obtained a Master’s
Degree in International Relations from Salve Regina University, Rhode

Island.

[36] During 1996 and 1997 he participated as a member of the Defence
Review Process, where he represented the Chief of the Navy, Vice Admiral
Robert Claude Simpson-Anderson. He also participated in national
consultative conferences, regional workshops in all the provinces and public
hearings in Parliament. As a naval officer, he participated with a wide range

of interest groups and members of the SANDF.

[37] In April 2007 he was appointed Chief of Fleet Staff in Simon’s Town.
On 1 March 2008, he became Flag Officer Fleet and was promoted to Rear
Admiral. During this period he oversaw the new SA Navy, including its new
Valour class frigates and Heroine class 209 submarines, exercising with the
Brazilian, British, Chinese, French, German, Indian, Russian, US and many

other navies.

[38] In 2011 he was appointed Chief of Naval Staff at Naval Headquarters

in Pretoria where he advises the Chief of the Navy.

[39] South Africa’s dominant position along a vital global trade sea-route,
its dependence on sea trade and its vast maritime area make maritime
defence a matter of great importance. South Africa derives significant

financial and other benefits from maritime trade.

[40] Surface vessels can conduct sustained operations, maintaining a
presence unequalled by other systems, and have substantial capabilities in
countering aircraft, other surface vessels and submarines. Frigates or
corvettes are the workhorses of any navy. Submarines can control their
visibility and pose a threat to even the most sophisticated surface forces,

thus providing great deterrence and defence value.

[41] Submarines provide a highly credible threat to any potential enemy or

aggressor and are extremely effective covert surveillance platforms. They
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are used across the full spectrum of activity, from peace-keeping to

escalating tension, crisis and eventually war.

[42] The Daphne submarines were built in France and commissioned in
1971-72. They were becoming increasingly difficult and expensive to support
and it was envisaged that by the year 2005 it would no longer be cost-
effective or possible to maintain them to the required level of operational
effectiveness and safety. The usual design life of submarines was about 30

years.

[43] In 1980, the SA Navy realised the need to acquire new surface
combatant vessels. Project Outward was then registered, but due to financial
reasons it remained dormant until 1989 when a new Project Foreshore was
launched. This defined the requirement for four multi-purpose (that is, anti-
surface and anti-submarine) vessels. This project was also cancelled for lack
of funds. The Navy lost its frigate capabilities in the mid-1980s, in other

words, since about 1985 it had no frigates.

[44] In the mid-1990s the surface combat capability of the Navy was
provided by nine strike craft. The strike craft had the attributes of speed, low
signatures and good offensive capabilities within their limited sensor
horizons. On the other hand, they had certain deficiencies: their small size
severely limited their mobility and they could not carry a helicopter for over-
the-horizon surveillance, scouting, targeting or attack. Their sea-training
capacity was very limited. The small size of the hull and the combat suite
architecture acutely limited the versatility of the vessel in terms of
operational configuration and the growth/upgrade potential of on-board
systems. Their design life was coming to its end, with the first of them having
been built in 1977 and the last in 1986.

[45] As mentioned above, during 1996 and 1997 Admiral Higgs
participated in the Defence Review process. It was a most consultative,
inclusive and transparent process where many issues were thoroughly
discussed, including, for example, the ‘guns versus butter’ question. In brief,

the latter refers to the conflicting pressures on the national budget and the
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level of defence preparedness. The overall plan was the transformation of
the SANDF so that South Africa would have a motivated, disciplined and
adequately equipped force to carry out its constitutional responsibilities. The

Defence Review was approved by Parliament in April 1998.

2.1. Project Optimum

[46] Parallel to the Defence Review consultations process, a special
project was established to help determine the force design of the SANDF in
an environment in which there was no clearly defined threat. This was called
Project Optimum, a computer-driven model. All arms of service were

involved.

[47] Regular meetings took place between members of the Defence
Review and those of the Optimum team. Optimum was a specially designed
operational research process that made use of costing models, a large
number of contingencies, a number of joint strategies to counter each
contingency and the costing of each strategy. Many of these were ‘war-
gamed’ and the cost and success of each strategy was measured against
others. There were well over 150 different contingencies. At the end of this
process, various force design options were made available. In the final
Defence Review document it was stated that the DOD developed various
force design options, reflecting different permutations of level of defence,
defence posture and cost, for public consideration during the consultative
conferences of the Defence Review. Four options were presented to the

parliamentary Defence Committee and to the Cabinet.

[48] On the question of force design, the Defence Review as approved by

Parliament concluded as follows:

69. The Department of Defence considers Option 2 to be the
most prudent force design for the SANDF in the long term. This
should remain the vision of the Department.

70. In the shorter term, however, due to financial restrictions

and other national priorities, Option 1 will form an acceptable
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growth-core for the maintenance of military capabilities and

skills.

73. In the light of the above, Option 1 is the recommended
force design for the SANDF.

74.  The chosen force design option will become the object of
implementation planning for the next decade or longer. However,
the realization of this force design will be influenced by periodic
revisions of the Defence Review and subsequent planning to
reflect the continuously changing strategic environment and
prevailing circumstances. The result is that the exact details
regarding the type and quantities of main equipment will
inevitably deviate from the vision. Such deviations will be subject
to parliamentary oversight and the stipulations of the acquisition

process.’

[49] Option 2 that was favoured by the DOD was more costly as, inter alia,
it required more personnel, both full-time and part-time, and more equipment
in certain areas, although both options 1 and 2 recommended the same
number of light fighter aircraft and helicopters for the Air Force, and

submarines, corvettes and strike craft for the Navy.

[50] The approval by the parliamentary Defence Committee, Cabinet or
Parliament of a force design as contained in Chapter 8 of the Defence
Review constituted approval in principle for the maintenance of the specified

capabilities at an approximate level.

[51] Admiral Higgs further pointed out that the affordability of the force
design was central to its implementation. It was based on certain
assumptions and qualifications—the long-term sustainability of the design
required continuous investment in the periodic upgrading and replacement of
equipment. The lifespan of major equipment was measured in decades and
many replacement projects would commence many years down the line. It

was, therefore, impossible to predict with absolute accuracy the actual
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annualised cost of equipment. When procurement of equipment was
embarked upon, the equipment available to the SANDF, cost and available

funds would have to be taken into account.

[52] He further testified that in order to maintain an army which was
capable of fulfilling its constitutional mandate there must be continuous

maintenance and renewal of its equipment.

[53] The Navy, through the SDPP, acquired three Heroine class 209
submarines and four frigates of 120 meters in length and about 3 500 tons.
Frigates are capable of conducting autonomous, sustained operations in
virtually any sea conditions. According to the witness, taking into account the
South African maritime economic zone and other functions performed by the
Navy, the investment in the Navy was modest. South Africa’s trade sea
route, its dependence on sea trade and its maritime area make maritime

defence important for the survival and well-being of the economy.

[54] The South African exclusive economic zone that needs to be policed
is much bigger than the mainland. The economic zone is the sea beyond the
territorial waters but within a distance of 200 nautical miles from the
baseline. It is important that South Africa should have capabilities to protect
the mainland and the economic zone and other places where it has an

economic interest.

[55] Frigates or corvettes are the workhorses of the Navy. They are
capable of conducting sustained operations in the sea conditions found
along the South African coast. Submarines also play a vital role. They can
control their visibility and pose a threat to even the most sophisticated
surface forces, thus providing great deterrence and defence value.
Submarines and frigates complement each other in capabilities.

[56] Aircraft provide aerial coverage and a rapid response capability that
ships and submarines cannot equal. There is thus a complementary
relationship between these forms of equipment and the neglect of any one of

them has a disproportionate effect on overall defence capability.
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[57] Our Daphne submarines were built in France and commissioned in
1971 and 1972. They were becoming increasingly difficult and expensive to
support and it was envisaged that by the year 2005 they would no longer be
cost-effective or possible to maintain at the required level of operational
effectiveness and safety. The usual design life of submarines was about 30

years.

[58] It is significant to note that in the mid-1970s a further two French-built
Agosta submarines were on order. As a result of the arms embargo they
were not allowed to come to South Africa.

[59] The force design that was in the implementation phase in the 1970s
included five submarines, namely three Daphne coastal submarines and two
Agosta medium range submarines. The two Agosta submarines ended up
being sold to Pakistan. A project to acquire four new submarines for delivery

in the 1990s was approved, but later cancelled.

[60] The following three submarines were acquired under the SDPP:

e SAS Manthatisi, delivered in Germany on 27 February 2006 and
arriving in South Africa on 7 April 2006

e SAS Charlotte Maxeke, delivered in Germany on 16 March 2007
and arriving in South Africa on 27 April 2007

e SAS Queen Modjadiji, delivered in Germany on 2 April 2008 and
arriving in South Africa on 22 May 2008.

[61] The frigates acquired under the SDPP were the following:

e SAS Amatola, arriving in South Africa from Germany during
November 2003

e SAS Spioenkop, arriving in South Africa on 31 January 2004

e SAS Isandlwana, arriving in South Africa on 23 February 2004

e SAS Mendi, arriving at Simonstown in September 2004.

[62] On arrival in South Africa the vessels had the combat suite and

various systems fitted to them. They were handed over by the German
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Frigate Consortium (GFC) to the South African authorities and ultimately to
the SA Navy.

2.2. Utilisation: frigates and submarines

[63] According to Admiral Higgs, the frigates and submarines are utilised
in various activities by the Navy, namely peace-keeping and peace-support
operations, as well as humanitarian and relief activities. He reiterated that
frigates or corvettes are the workhorses of any navy while submarines can
control their visibility and pose a threat to even the most sophisticated

surface forces, thus providing great deterrence and defence value.

2.2.1. Frigates

[64] SAS Outeniqua hosted former President Nelson Mandela and then
former Deputy President Mbeki as well as former President Mobutu and Mr
Laurent Kabila of the DRC during the latter's negotiations on board the

vessel.

[65] SAS Amatola was recently significantly deployed off the coast of
Mozambique in anti-piracy operations. In addition, SAS Amatola was sent to
the British Royal Navy to conduct a workup and measuring of her capability

to NATO war-fighting standards, and she performed well.

[66] SAS Amatola was further deployed to Lagos to support the Chief of
the Navy’s Sea-Power Africa Symposium in Abuja. Admiral Mudimu played a
significant role in bringing the navies of Africa together. He started with a
Sea-Power Symposium in Cape Town, with the second one being hosted by
the Chief of the Nigerian Navy in 2006. That coincided with a Nigerian fleet

review in Lagos.

[67] SAS lIsandlwana was the second of our frigates. In 2005 she was
deployed across the Atlantic to participate in the bi-annual Le Sueur
exercises. The South African Navy participates every two years in exercises

with the friendly navies of Brazil, Argentina and Uruguay.

[68] SAS Spioenkop: in 2008 the South African ambassador to Beijing
requested the DOD through the proper channels to support South Africa’s 10
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years of recognition of its relationship with the People’s Republic of China.
As a result of that request, the Chief of the Navy was tasked to deploy SAS
Spioenkop from South Africa to China. She reached Singapore with enough
fuel on board, which was significant for a warship. She then went to
Shanghai in China where she was warmly welcomed by the Chinese
authorities. The Chinese were impressed by our vessel, whose visit changed

China’s perception of South Africa.

[69] According to the witness, our naval capabilities help the economy
grow and protect our natural resources for the good of the country.
Maintaining a navy, which is crucial, implies continuous renewing of its
capabilities so that it can continue to protect our natural resources at sea
and the important sea-route trade, as well as deterring potential aggressors.
In his view, we have achieved our strategic objectives, but our vessels are
overworked. A well-funded military will create stability in the country and the
region and will ensure that there can be better economic development and
improved investors’ confidence in our country, to the benefit of the country

and its people.

[70] The frigates were being utilised more than originally planned and they

are involved in many important activities.

2.2.2. Submarines

[71] SAS Manthatisi, a German-built class 209 submarine, was the first of
our submarines acquired under the SDPP. She is modern, strong and brings
credence to South Africa and its military. In 2007, the Chief of the Navy,
together with the Commander of the North Atlantic Treaty Organisation
(NATO), organised a navy exercise in South Africa. The NATO naval force
came to our shores with six ships. The flagship of the NATO navy was the
American Aegis cruiser, a significant surface combatant of the United States.
It was accompanied by a Canadian anti-submarine frigate, a Portuguese
anti-submarine frigate, a Dutch anti-air and anti-submarine frigate and a
Danish corvette. They were supported by a German vessel that would

provide them with fuel. They all sailed to Cape Town.
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[72] SAS Manthatisi was assigned to participate in the naval exercise with
the NATO vessels. She performed extremely well. Our submarine did not
disappoint and this earned us the respect of some of the more influential
nations of the world. This vessel has a major element of deterrence, which
enhances the capabilities of the military to protect and defend our territory,

integrity, natural resources and people.

[73] The second submarine, SAS Charlotte Maxeke, was deployed off the
Marion Prince Edward Islands Group where we have considerable economic
interests. Fish is one of the smaller interests, the major one being the
extended continental shelf-claim that the island group is giving us, including
what is underneath the seabed, which will be determined in generations to
come. It is difficult for a submarine to operate in that area, particularly if the
aim was to gather intelligence about who was operating in the environment.
You sit just beneath the surface, using your sensors to find out what was

going on. SAS Charlotte Maxeke performed the function very well.

[74] SAS Queen Modjadji, the third of the submarines, has also been
deployed on a regular basis off our coast, particularly up the East Coast, and

has exercised with foreign navies when they came to our shores.

[75] In the past, because of our maintenance plans, there were only two
submarines at sea at any given time. When admirals of foreign navies visited
South Africa, they usually asked about our submarines. According to the

witness, this was an indication of the deterrent effect of our submarines.

[76] Besides the equipment which was the subject of the present enquiry,

the Navy has the following vessels:

e SAS Drakensberg, a combat support vessel that was in a
maintenance period

e Three old strike craft, in service with degraded capabilities,
making them offshore patrol vessels

e Three mine hunters that were built in the early 1980s

e SAS Protea, a hydrographic vessel about 40 years old. She
was British-built.
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[77] At present, the exclusive economic zone around our mainland and the
islands as well as our extended continental shelf total 3,6 million square
kilometres. The Navy’s equipment is exceedingly modest, bordering on

inadequacy.

[78] In Admiral Higgs’'s view, the South African Navy needed more
equipment to be able to adequately carry out or fulfil its constitutional

mandate. In his written statement he said the following:

‘Following research undertaken in the mid-1990s, it once again
became clear how dependent South Africa is on the sea. More
than 55% of the GDP of our country was directly based on the
use of the sea. More than 90% of our imports and exports by
tonnage and more than 80% by value moved through our
harbours. One of the SA Navy’s primary functions is to ensure
that our seaborne trade is not threatened in time of war or
tension. Human security and the functioning of the economy

were a function of unhindered maritime trade.’

[79] If the SDPP contracts were cancelled, the equipment would be
returned and we would be refunded what was paid. New equipment would
have to be bought, possibly at a higher price, in order to enable the military
to fulfil its constitutional mandate and to comply with its international
obligations. If the equipment were returned to the seller, we would lose the
capabilities we have, and to re-establish them would be very costly.

[80] Admiral Higgs further testified that they would have found it difficult to
carry out their constitutional mandate if the Navy had not acquired the

frigates and submarines that formed part of the subject matter of the enquiry.

3 Rear Admiral Philip Schoultz

[81] Rear Admiral Schoultz is the Flag Officer Fleet of the South African
Navy, a position he held from December 2010 to date. He commands the
fleet in Simon’s Town, and all the ships, submarines, training units and
logistic units fall under his command. He reports directly to the Chief of the

Navy who is stationed in Pretoria at the Naval Headquarters.
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[82] From 2005 to 2010 he served at the Joint Operations Division as the
Chief Director Operations. He was responsible for the direction of all

operations that the National Defence Force conducted.

[83] In 2004 he was the Chief Director Maritime Strategy. This was a
position located at the Naval Headquarters where, inter alia, he was
responsible for providing the Chief of the Navy with staff advice on the
strategic direction of the Navy. From 1999 to 2003 he was the Director
Maritime Plans, and from 1993 to 1998 the Director Management Services.
He joined the Navy in 1972. After initial officer training he entered the Military
Academy where he obtained a BMil (BSc) degree in 1975.

[84] During his service in the defence force, Admiral Schoultz attended
various training courses. Whilst under training he also served on board the
destroyer SAS Jan van Riebeeck, the minesweeper SAS Pretoria and the
frigate SAS President Kruger. He received various awards and delivered

various papers at national and international symposia.

[85] He has no knowledge of the reasons for the decision to proceed with
the SDPP as he was not part of the team that dealt with the process of

acquiring the equipment.

[86] Admiral Schoultz testified that the equipment and the capabilities that
were acquired as a result of the SDPP packages were intended to enable
the SANDF to satisfy and meet the constitutional mandate of, inter alia,
defending and protecting the people and the territorial integrity of South

Africa.

[87] He further stated that in 1975 the SA Navy had acquired three Type
12 frigates and three Daphne class submarines from France. During the
same time and in order to increase its capabilities, South Africa ordered two
A69 Aviso corvettes and two Agosta class submarines from France.
However, the latter sale was cancelled following the 1977 mandatory arms
embargo imposed against South Africa by the United Nations Security
Council. During the late 1970s three strike craft were acquired from Israel

and a further six were built locally during the early 1980s.
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[88] These vessels rendered excellent service and were able to provide
good surface-warfare offensive capabilities, but they lacked anti-submarine
warfare capability and the ability to carry a helicopter to provide for over-the-
horizon surveillance, scouting, targeting or attack. Due to their small size,

they were severely limited in adverse sea conditions.

[89] Throughout the years, acquisition of equipment has always been in
the mind of the SA Navy. Warships typically have a lifespan of 30 years and
thus the need to commence 