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RAILWAY CONSTRUCTION ACT, 1976 Act No. 90, 1976

ACT -

To provide for the construction and equipment of certain lines of
‘ railway and for mattersincidental thereto. .- .

-l

(Afrikaans text signed by the State President.)
(dssented to 18 June 1976.)

JBE IT ENACTED by the State President, the Senate and the
House of Assembly of the Repubhc of South Africa, as
follows:— T

1. (1) The State President may, as soon after the commence- Construction and
ment of this Act as to him may seem expedient, cause to be cq“tlpmf‘“ of
‘constructed and equipped, upon a guage of one thousand and & raitway. |
sixty five millimetres; the lines of railway mentioned in column
1 of Schedule 1 to this Act, of the approximate length set out,
as to each railway line, in column 2 of that Schedule opposite the
- description of the line in question, and at a gross cost in the case
of each line, approximating the amount sct out in column 3 of
that Schedule opposite the description of .the line in question.

2) The powers conferred by this section’shall include the:
power to construct and equip all sidings, stations, buildings and
other appurtenances necessary for or incidental to the proper
Workmg of every such lme of railway. . ,

(3) ' The expression “construct and equ:p” sha]l “include *

~*maintain” while the lines are in the course of construction and
equipment.

2, The cost of construction and equipment of the lines of Cost of
railway authorised by section 1 and mentioned in Schedule 1 to construction and
this Act, shall be defrayed as follows:— - equipment. .

(1) In the case of the first line of railway, out of a loan raised
by the State President under the authority of law and appro-
priated for that purpose by Parliament, or out of any other
moneys so appropriated,

-(2)" In the case of the second line of railway, out of money that
shall be made available by Richards Bay Iron and Titanium
(Pty.) Limited and Tisand (Pty.) Limited.

3. In respect of the construction and equipment of the said Powers incidental
lines of railway, the State President shail have the powers con- f© §°ns“'“°“°‘t‘
ferred by the Railways and Harbours Control and Management *" equipmes
(Consolidation) Act, 1957 (Act No. 70 of 1957) and the Railway
Expropriation Act, 1955 {Act No. 37 of 1955), but subject to the
obligations unposed by these Acts: Provided that the width of
the land taken shall not exceed thirty-five metres for the con-
struction of a line which is eventually to be doubled and fifty
metres for a line which is eventually to be quadrupled together
with such additional land as may be required for the slopes,
cuttings, drainage, stations, approach roads and other works
and matters which may be necessary for the purpose of the lines.
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4. The agreements concluded respectxvely on 19 November Ratification of
1975, and 18 February 1976, between the Government of the f:gf“:gat%“;f:;:““
Repubhc in its Railways and- Harbours Admrmstratlon (herem- i

of rarlway from
- after called *‘the Admlmstratlon’ ), andu— :

. (@) South African Iron and Steel Industrral Corporatron, (a) Thabammbl to
- Limited, a translation of which is set out in Schedule2 a terminal on

.to this Act; and sy

Ontkomen,
and :

(®) Richards Bay Iron and Titanium (Pty.) Limited and () Nsclenitoa
.- Tisand (Pty.) Limited, a translation of which is set out . tfé?‘}é‘ﬁh"“
R in Schedule 3 to this Act  No. Y357,

- are hereby ratified and conﬁrmed and the Admxmstratnon is
* hereby empowered to do whatever may be necessary to’ give
eﬂ'ect to the sald agreements

5 T hrs Act shall be called the Rallway Constructlon Act Short title.-
1076

Schedule 1
:Y-Lr;sxs‘s OF Rpjx.w;\'\" A_Umomém BY: Sscnow 1:
X g ol Bk wlh e B o, A B L e - )’( 4l 3
o e o - Column 1 : - Column2 .|:. Column3
Approximate Estimated
Description of fline. - « length . cost
Dk Ty : ' ' . Kilometres R
1 From a Junctxon at Thabaz:mbx, the terrnmal pomt of the‘ ; N 5 ¥y
. Northam-—Thabazimbi line, to a terminal point on the-| - = . ; oo
" farm Naauw Ontkomen. in the Magisterial District of o L - :
Waterberg, (Provmce of the Transvaal) s = g 113 41 000 000
2 From a junction at Nserem, on the Empangem—Golela e e P _
line, to a terminal point on Lot K. 44 No. 13587 s:tuated e L B,
in the County of Zululand (Province of Natal) . T © 2 352 000
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Schedule 2

TRANSLATION OF MEMORANDUM OF AGREEMENT BETWEEN THE GOVERNMENT OF THE REPUBLIC‘ OF
SOUTH AFRICA IN ITS RAILWAY AND HARBOURS ADMINISTRATION, OF THE ONE PART AND THE
SouTH - AFRICAN IRON AND S’I‘EEL INDUS’I’R!AL CORPORAT[ON LMTED, OF THE OTHER
PART . ‘ ) 1

MEVIORANDUM o¥ AGREEMENT made and entered into between the GOVERNME‘NT OF THE REPUBLIC
OF SOUTH AFRICA in its RAILwAYS AND HARBOURS ADMINISTRATION (hereinafter referred to as
“the Administration™), herein represented by the MiNisTER OF TRANSPORT of the Republic of
South Africa, of the one part, and the SOUTH AFRICAN IRON AND STEEL INDUSTRIAL CORPORATION,
LiMrTED, constituted and incorporated under the provisions of the Iron and Steel Industrial Act,
1928 (ActNo. 11 0f 1928) (hereinafter referred to as “the Corporanon" ,of the other part

WHEREAS the Corporahon has petmoned the Administration to construct, equip, malntain and
work a line of railway of a gauge of 1065 mm from Thabazimbi to a terminal point on the farm
Naauw Ontkomen, in the Magisterial District of Waterberg, Province of the Transvaal, a distance
of approximately 113 kilometres (hercinafter termed ‘‘the railway™) for the conveyance of traffic
to and from an area in which the Corporation is carrymg on,oris otherwnse interested in, certain
mining operations; eros ;

AND WHEREAS the Administration has agreed, if and when authorised by Parliament to do so, to
eon;trugt, equip, mamtam and work the ranlway, subJect to the terms and condmons heremafter
set fort . -7 . 2 .

Now, THEREFORE, the pames do hereby agree as follows

1. Pending the approval and sanction of Parliament, which the Admlmstratlon proposes to
seek as soon as may be practicable after the execution of this Agreement, the obligations of the
Administration under this Agreement shall be taken to be provisional only. Should the construc-
tion of the railway not be authorised by Parliament within a period of twelve months from the
date hereof, this Agreement shall lapse, unless renewed by mutual consent,

‘2, y After the commencement of an Act of Parhament authonsmg the constructlon and
equipment of the railway and ratifying this Agreement, and subject to an appropriation by Parlia-
ment of funds for the purpose, the Administration shall proczed with all reasonable expedition to

- construct and equip the rallway. ‘Provided that the Administration shall not be liable for any
delay in completing the construction and equipment of the raxlway owmg to any cause whatever
over which the Admlmstratlon has no control. : ;

(¥} The Admmlstratlon shall have the right, after consultatlon wnth the Corporauon, to con-
struct or provide from time to time such additional tracks or other facilities directly connected
with the railway as it may deem necessary in order to enable it efficiently to cope with any increase
in traffic over the railway. The cost of additional or improved tracks or other facilities so con-
structed or provided shall be deemed to form part of the cost of constmctlon and equipment of
the railway for the purposes of this Agreement By 5 LH T

"3, (1) Subject to the approval of Parlmment the Admlrustratlon shall provnde the money
necessary for the construction and equipment of the railway, the estimated cost of which is approx-
imately forty-one (41) million rand excluding rolling-stock,

{2) Theroute of the railway and the sites of stations and sndmgs shall be approxlmately as shown
on the plan annexed hereto and sngned by both parties: Provided that the Administration may,
after consultation with the Corporation, modify, for engineering exigencies only, the route of the
railway and the sites of stations and sidings, subject to any limitation 1mposed by the statutory
authonty under which the railway is constructed.

"4, (l) The ranlway shall be constructed and equloped according to the standards a'd'opted'by
the Administration for other lines of similar type, and shall be coustructed thh S AR, ralls ofa
weight of not less than 48 kg per metre, ’ )

(2) For the purpose of this Agreement the cost of construcnon and eqmpment of the railway -

shall include all items of expenditure, including interest, chargeable to the rallwa§ in accordance
with the Administration’s usual accounting practice, as "well as all costs incurred by the Adminis-
tration on the survey of the route of the railway which amount will be refunded to the Adminis-
tration by the Corporation in the event of the railway not being built at the request of the Cor-

" poration for whatever reason, but excluding any amount/s repaid by the Corporation to the
Administration in terms of clause 9 hercof, and excluding also the cost of locomotives, other
rolling-stock and any moveable equlpment used in connectlon wnth rolling-stock in the workmg of
the railway after completion. i .

5. (1) When the railway has been completed and has been certified by the Admmnstrauon s
Chief Civil Engineer as being ready for the conveyance of public traffic, lt shall forthwuh be
opened by the Administration for the conveyance of public traffic. ; g

" (2) Subject to the provnsxons of clause 6, the fares, charges and rates for the conveyance over
the railway line of passcngers, parcels, livestock and goods of any description, and related services,
shall be those fixed by the Admlmstratxon from time to time and appllcable generally over its
railway system,

(3) Nothing contained in this Agreement shall be deemed to dlmlmsh or restrict in any way the
‘Administration’s statutory power to fix and alter rates and fares.



GOVERNMENT GAZETTE, 30 JUNE 1976 ' No. 5180 9

RAILWAY CONSTRUCTION ACT, 1976 ; Act No. 90, 1976

-6. (1) Subject to the provisions hereinafter set forth, the Corporation undertakes during the
period of thirty (30) years mentioned in clause 7 hereof, to hold itself liable for, and to pay to the
Administration, in respect of all traffic (excluding passengers, parcels, baggage and mail) con-
signed by it or on its behalf by train over the railway or a portion thereof in the direction of
Thabazimbi, a special surcharge, as hereinafter provided, in addition to the normal tariff pre-:
scribed from time to time in the Official Railway Tariff Book for the conveyance of any such .
commodity over the Administration's railway system generally. It is agreed that, if it should
become evident that the level of the surcharge is materiaily affected by the conveyance of pas-
sengers, parcels, baggage and mail, the Administration shall take steps to also levy a special
surcharge, the amount of which the Administration will determine in the light of circumstances,
i:la1 rﬁsgect oi“i this traffic. The moneys accruing to the Administration from such special surcharge
shall be used to— : e, 5 o,

-(a) - defray any losses which, during the period of thirty (30) years, may be sustained in the
working of the railway on the basis set out in clause 5 (2) hereof, it being specifically
understood that the cost of the capital invested in the railway shall not be taken into
account in determining such operating loss; and :. R R T, Ty

(6) build up a fund which will prow}i&e fof i'écovery ‘of the cabitéi 'investcd in the railway,
. including: interest charges on the remaining balance of the said capital investment,
within the period of thirty (30) years. S T e W R, Y e 0

(2) From the date on which the railway is opened for the conveyance of public traffic, the
special surcharge mentioned in  subclause (1) hereof shall initially be levied at the rate of six
comma three (5,3) cents per one hundred (100) kilogram. The surcharge of six comma three (6,3)
cents per one hundred (100) kilogram is based on the conveyance over the railway of 3,64 million
tons of coking coal per annum in equal quantities to the Corporation’s steel works at Vanderbijl-
park and Newecastle in air-brake coal trucks of 76 per train. On the first day of April and October
of each year for so long as may be necessary in accordance with subclause (1) hereof, the Adminis-
tration shall, in consultation with the Corporation, review the rate of the afore-mentioned special
surcharge, as it is applicable then, in order to ensure that the amount accruing to the Adminis-
tration, during the financial year in question, by way of the special surcharge in terms of this
¢lause and clause 10 hereof, shall tally, as nearly as may be, with the amount by which the working
costs of the railway plus the amount required in terms of subclause (1) (b) hereof, exceed the
normal tariff income derived from the railway, Thé amount required for the financial year con-
cerned in terms of subclause (1) (b} hereof shall, for this purpose, take proper account of the
likely tonnages to be consigned over the remainder of the said thirty (30) year period and the
amounts to be paid as special surcharge in respect of such tonnages. Depending on what may
seem to be necessary in order to attain this object, the rate of the afore-mentioned special surcharge
shall at the time of such review, be either increased or decreased or left unchanged for the ensuing
period of six months. e S rrtmms el Flsml BT S TR N I T

. i - o 8 5l g pelaen Rl W ¥ 1y e 8 g o g% 55T g F .

7. (1) From the date of opening of the railway for public traffic and for each financial year of
the Administration thereafter for a period of thirty (30) years, the Administration shall prepare
and maintain accounts to indicate the results of working the railway, and a copy of each annual
statement shall be supplied to the Corporation at its offices in Ellisras as soon as practicable after

- the close of each financial year. The accounts shall be prepared in accordance with the' Adminis-
tration’s usual accounting practice and the annual statement shall give particulars of expenditure
and revenue as well as of the amount credited to the fund referred to in the clause 6 (1) () hereof
and shall indicate the rate of interest charges applicable to the balance of the capital invested in
construction and equipment.- © . ° o = 2 n s e, =

- (2) If, in any one financial year, the results of the working of the railway referred to in clause
6 (1) (a) hereof, calculated as provided in subclause (1) of this clause, show a surplus, the Cor-
poration shall have no claim thereto but such surplus shall be retained by the Administration and
shall be credited to the fund referred to in ¢clause 6 (1) (b) hereof, - - T s TR a

(3) If, in any one year, the results of the working of the railway, referred to in clause 6 (1) (a)
hereof, show a loss, as assessed by the Administration in accordance with its usual accounting
practice,- the Corporation undertakes to make good such loss to the Administration within
thirty (30) days after it has been notified by the Administration of the amount of such loss. Interest
based on the current investment rate applicable to the Administration’s permanent investments
at the commencement of the particular financial year, shall be payable by the Corporation on any
funmgnts outstanding in respect of working losses after the said period of thirty (30) days has
apsed, -~ oo ir : ; B ; : ) 5

(4) The interest charges referred to in clauses 4 (2), 6 (1) (b) and subclause (1) of this clause shall
be assessed at the weighted average rate applicable to new Loan Funds of the Administration at
the time of investment in construction and equipment. *. = . vl :

s 5

8, (1) Settlement between the parties to the Agreement will be effected at the end of the period
of thirty (30) years referred to in clause 7 hereof. s S s .

(2) If the results of the working of the railway, referred to in clause 6 (1) (a) hereof, for the
period from the closing date of the last whole financial year of the Administration within the period
of thirty (30) years up to the expiry date of the said period of thirty (30) years show a loss, as
assessed by the Administration in accordance with its usual accounting practice, such loss shall
be defrayed in terms of clause 7 (3) hereof. . . _ : S

" (3) If the results of the working of the railway, referred to in clause 6 (1) (a) hereof, for the
period from the closing date of the last financial year of the Administration within the period of
thirty (30) years up to the expiry date of the said period of thirty (30) years show a surplus, as
assessed by the Administration in accordance with its usual accounting practice, the Corporation
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shall have no claim to such surplus but such amount shall be added to the moneys mentloned in
clause 6 (1) (b) hereof. : ;

(4) If, at theend of the saxd penod of thmy (30) years, the amount requxred in terms of clause
6(l) (b) has not been recovered in full, the Corporation undertakes to make good the amount
outstanding to the Administration within thirty (30) days after notification thereof. Interest in
accordance with clause 7 (4) shall be payable by the Corporation on any amounts outstanding
after the said period of thirty (30) days has lapsed.

(5) If, at the end of the said _period of thirty (30) years, the amount which has been recovered
in terms of clause 6 (1) (b) is in excess of the amount required, the Corporation shall have no
claim to such surplus.

(6) Once settlement has been effected between the parties at the end of the sand period of thu‘ty
(30) years, in accordance with the provisions of this clause—

(a) the railway shall remain an asset of the Administration without any payment or com-
pensation whatsoever by the Administration to the Corporanon'

(b) the special surcharge shall be withdrawn and the Corporation shall thereafter be undcr
no further obligation to reimburse the Administration for losses that may be incurred
in the working of the railway; and

(¢} the Administration shall cease to maintain the financial statements referred to in clause 7,
ot to consult the Corporation in accordance with clauses 3 and 11 hereof, }

9, (1) The Corporation hereby agrees to repay to the Administration on demand, or within
such period as the Administration may in its discretion determine, the total amount of—

(a) any compensation which the Administration may have paid to a third party or parties
whose rights to minerals of whatever nature have been expropriated or injuriously
affected as a result of the construction of the railway, in that, by reason of the operation
of the Mining Laws, the mining of such minerals under or in the vicinity of the railway
is prohibited or restricted; and

(6) any legal costs incurred by the Admm:stranon in settling or contesting any claim for
compensation preferred against it by an owner or third party:

Provided that nothing in this subclause contained shall be deemed to impose on the Corporation
any obligation with respect to any minerals, or the injurious affection of any rights to minerals,
underlying any land traversed by the railway of which the Admlmstrahon is the owner at the
date of construction and equipment of the railway. - ;

“(2) The Administration shall forthwith take all reasonable and proper steps to settle, on the .
most advantageous terms, all claims for compensation preferred against it by owners andfor
third parties as aforesaid, and shail consult the Corporation before arriving at a final settlement
with any such a claimant; If any such claim cannot be settled out of court on terms which, in the
opinion of the Corporation are fair and reasonable, the Administration shall, at the risk and
expense of the Corporation contest any legal proceedings which the claimant may bring against it
for the determination of the amount of the compensation payable, The Administration undertakes
that, in regard to the manner in which and the extent to which any such proceedings are to be
contested it will, if practicable, act in accordance with and give effect to such directions as may
be given to it by the Corporation from time to time as long as the proceedings continue, including
directions to pay any amount into court, or to settle the claim at a mutually agreed upon figure,
orto appeal or not to appeal agamst any judgrnent or order of the court ot‘ ﬁrst mstance. )

(3) It is hereby agreed that 1f as a result of the construction of the railway, rights to mmerals
of whatever nature vested in the Corporation (whether such rights were acquired before or after
the date of this Agreement) are expropriated together with the ownership in the land for the
railway, or are injuriously affected as a result of the construction of the line in that, by reason
of the operation of the Mining Laws, the mining of such minerals under or in the vicinity of the
railway is prohibited or restricted, the Corporation shall hereby unconditionally release the
Administration from any and all hablhty to compensate it, its successors or assigns, in respect
of the injurious affection, as aforesaid, of such rights to minerals. - )

10. The Administration undertakes, for as long as the Corporation remams under obhganon
to pay the special surcharge mentioned in clause 6 (1) hereof, to make provision in the Official
Railway Tariff Book for the payment of a like surcharge at the same rate per one hundred (100) .
kilogram on all traffic {(excluding passengers, parcels, baggage and mail where this traffic does not
materially affect the level of surcharge) consigned by or on behalf of any other senders by train
over the railway or any portion thereof in the direction of Thabazimbi, and that all moneys derwed
from such surcharge will be dealt with as provided in clause 7 of this Agreement.

- .11, There shall be no restriction on the running powers of the Administration in respect of any

class of traffic whatsoever over the railway, and the Administration may construct any line/s of
railway, and consent to the construction of private sidings as an extension of or as a branch from
the railway: Provided that before constructing any such linefs of railway or consenting to the

- construction of any such private siding, the Administration shall consult the Corporation and
s}l)aal[ take into cons:derat:on all reprcscntauons that the Corporatlon may make with respect
thereto. o
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12, 1t is agreed that, in the event of thé Corporation wishing to consider other means of con-
veyance for its products during a period of thirty (30) years from the date of opcnmg of the rallway
for traﬂic, the Admxmstrauon s pn or approval shall be obtamed

v Y . “J‘!"

SioNeD for and on behall‘ of the Govemment of the Republ:c of South Afnca inits leways
and Harbours Administration at Pretoria on this the 19th day of November 1975

(Signed) S. L. MULLER'
" Minister of ﬁanspo;f o
_ As WITNESSES:
1. (ngned) G. BASSON
- 2, (Signed) . M. MULLE.R

SiGNED for and on behalf of the SouTHt AFRICAN IRON AND STEEL INDUSTRIAL CORPORATION
LiviTeD, at Pretoria on this the 3rd day of October, 1975 under the authority of a resolutxon of
the Board of Dn-ectors of the Corporatlon dated the 24th day of Septcmber, 1975, - 5,

(Slgned) L. DUNCK.ER
* Managing Director- .
As WrrNsssns'
A5 (ngned) B.C. ALBERTS
2 (SIgnCd) o GILLILAND

y Schedllle 3%

TRANSLATION OF MEMORANDUM OF AGREEMENT BETWEEN THE GOVERNMENT OF THE REPUBLIC OF
SOUTH AFRICA IN ITS RAILWAYS: AND HARBOURS ADMINISTRATION, OF THE ONE PART AND
" RICHARDS BAY IRON AND TITANTUM (Pn') mezn AND' TISANI) (P'n') LIM!TED, 01* 'me
Omm PART. | 5 .

Mmom\NDUM OF AGREEMENT ma de and entered mto betwecn the Govnmmm- 01= THE REPUBLIC
OF SOUTH AFRICA in its RASLwAYS AND HARBOURS ‘ADMINISTRATION (hereinafter referred to as
“the Administration”), herein represented by the MinisTER OF TRANSPORT of the Republic of
South Africa, of the one part, and RICHARDS Bay IRON AND TiTanauM {(Pry.) Limitep and TISAND
(Prv.) , being companies incorporated with limited liability under the Compames Act
1926 (heremafter referred to as “the Compames“), of the other part ;

WH'EREAS the Compames have offered to construct and eqmp, at thelr own cost, and have petmoned
the Administration to maintain and work a line of railway of a gauge of one thousand and sixty-
five (1 065) millimetres from Nseleni station to a términal point on Lot K.44 No, 13587 situated
in the County of Zululand, Province of Natal, a distance of approximately seven (7} kilometres
(hereinafter termed “'the rallway") for the conveyance of traffic to and from an arca in which the
Cou;(pames are carrymg on, or are otherwxsc interested in, certain mining operations and smelting
works; '

AND WHEREAS the Administration has agreed, if and when authorlsed by Parha.ment to do so,
to expropriate the land required for the construction of the railway at the cost of the Companies,
or to acquire it in some other manner, and to allow the Companies to construct and equip the
railway, including any alterations andior additions required at the existing Nseleni station as a
result of the construction of the railway, and thereafter to take over the railway as an asset and
maintain and work it subject to the terms and condltlons heremafter set l‘orth

Now, THEREFORF, the parncs do hereby agree as l‘ollows'

1 Pendmg the approval and sanction of Parhament whlch the Admmlstratmn proposes to
seck as soon as may be practicable after the execution of this Agreement, the obligations of the
Administration under this. Agreement shall be taken to be provisional only. Should the con-
struction of the railway not be authorised by Parliament within a period of twelve months after
slgnmg hereol‘ thls Agreement shall lapse unless renewed by mutual consent. . ke

2 (l) Al' ter lhe promulgatlon of an Act of Parliament authorising the construchon and equip-
- ment of the railway and ratifying this Agreement, the Administration shall, at the cost of the
Companies, proceed with all reasonable expedition to expropriate or otherwise acquire the land
(including ri ghls to minerals if deemed desirable by the Administration) required for the con-
struction and equipment of the railway: Provided that the Administration shall not be liable for
any delay or other problem encountered in acquiring the land required for the construction and
equipment of the railway owing to any cause whatever over which the Administration has no
control. The nature and amount of compensation, whether in cash or in kind, for any land or other
mgihtgl acquired in accordance with this clause shall be dctermmed by the Admlmstratlon in its
sole discretion. - “ s ] %%
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(2) The Administraticn shall have the rrght after consultation wrth the Compames, to construct
or provide from time to time, at the Administration’s cost, such additional or improved railway
tracks or other facilities directly connected with the rarlway as it may deem necessary to enable
it to cope efficiently with any traffic over the railway. The cost of additional or improved railway
tracks or other facilities so constructed or provided shall be deemed to form part of the cost of
constructron and equlpment of the railway for the purposes of this Agreement.

o f
> )

3. (1) The estimated capltal investment in the constructicn and equrpment ‘of the railway will
amount to approx1mately two rmllron three hundred and ﬁfty-two thousand rand (R2 352 000).

(2) The route of the railway and the location of stations and sidings shall be approximately as
shown on the plan annexed hereto and sngned by both partxes

4, The rallway shall be constructed and equrpped by the Compames according to the stardards
adopted by the Administration for similar lines 2nd shall be constructed w1th railsof a mass of not
less than forty-eight (48) kilogram per metre. - b

5. (1) Whenthe railway is completed and the Administration’s Chief Civil Enginecr has certified
that it is ready for the conveyance of public traffic, it shall forthwith be taken over as an asset of
the Administration and opened for the conveyance of public traffic. The Companies shall, however,
receive no credit or payment in respect of the capital investment in the construction and equrpment
of the railway on that daté but shall, during the period of twenty (20) years mentioned in clause
8 hereof, be compensated for the capxtal costs involved in the manner set out in clause 7 (I) hereof.

(2) Subject to the provisions of clduse 6 hercof “the fares, charges and rates for the conveyance
of passengers, parcels, livestock and all classes of goods, and related services, shall be those fixed
by the Administration from time to time and applicable generally over its ranlway system, or such
special contract rate as may be agreed upon. :

" (3) Nothing contam.,d in this Agreement shall be deemed to diminish or resmct inany way the
Administration’s statutory power to fix and alter rates and fares. B

5 6 ) It is specrﬁcally understood that the under-mentloned procedure, whereunder a specral
- surcharge shall be levied on the outgoing traffic consigned by or on behalf of the Compames and
which, infer alia, makes provision for the recovery of the capital invested in the construction and
equipment of the railway, has been adopted solely with a view to arriving at a basis on which the
capital costs can be recovered on all traffic (exceptmg passengers, parcels baggage and marl)
consngned over the rallway or portion thereof

" (2) Having regard to the terms of subclause (l) ol‘ IhlS clause, and subject to the provrsnons here-
inafter set forth, the Companies undertake during the period of twenty (20) years mentioned in
clause 8 hereof, to hold themselves liable for, and to pay to the Administration, in respect of all
traffic (exceptmg passengers, parcels, baggage and mail) consigned by them or on their behalf by
train over the railway or a portion thereof in the direction of Nseleni, a special surcharge, as
hereinafter provided, in addition to the normal tariff prescribed from time to time in the Official
Railway Tariff Book for the conveyance of such commodity over the Administration’s railway
system generally. It is agreed that if it should become evident that the level of the surcharge is
materially affected by the conveyance of passengers, parcels, baggage and mail, the Administration
shall take steps to also levy a special surcharge on this traffic, the amount of which the Administra-
tion will determine in the light of circumstances. The rr-oneys accrumg to the Admxmstratlon from
such specral surcharge shall be used to— N e ; g ¥

(a) defray any losses whrch dunng the perlod of twenly (20) years, may be sustamed in thc
working of the railway on the basis set out in clause 5 (2) hereof, it being specifically
understood that the cost of the capital invested in the railway by the Companies shall"
not be taken into account in determmmg such operatlng loss; and

.(b) recover the capital invested in the construction and equipment of the rallway, mcludmg

++ . interest charges at eleven (11) per cent per annum on the remaining balance of the said

capital investment, within the period of twenty (20) years referred to in clause 8 hereof,

or until such time as the capital invested by the Companies has been accounted for,
whichever is the shortest,

(3) From the date on which the railway is opened for the conveyance of pubhc traﬂic, the
special surcharge mentioned in subclause (1) hereof shall initially be levied at the rate of ten (10)
cents per one hundred (100) kilogram. On the first day of April and October of each year for so
long as may be necessary in accordance with subclause (2) hereof, the Administration shall, in
consultation with the Companies, review the rate at which the afore- mentioned special surcharge
is levied to ensure that the amount accruing to the Administration during the financial year in
questron by wag of the special surcharge in terms of this clause and clause 11 hereof, shall tally, as
nearly as may be, with the amount by which the working costs of the railway plus the amounts
required in terms of subclause (2) () hereof, exceeds the revenue derived from the railway before
taking into account the amount accruing from the afore-mentioned special surcharge. Depending
on what may seem to be necessary to attajn this object, the rate of the afore-mentioned special
surcharge shall at the time of such review, be either increased or decreased or left unchanged for
the ensumg penod of srx months )

. R

7 1) The Admmlstratlon undertakes to-—

(a) credit and pay to the Companies monthly, in lhe ratio of seventy-five (75) per cent in
respect of Richards Bay Iron and Titanium (Pty.) Limited and twenty-five (25) per cent
in respect of Tisand (Pty.) Limited, that portion of the special surcharge provided for
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in clause 6 (2) (b) hereof, calculated on outgomg traffic cons:gned over the rallway by or
on behalf of the Compames, and -

()] credlt and pay to the COmpames, in the ratlo md;mted in subclause ( l) (a) of thls clause,
at the end of each of the Administration’s financial years, that portion of thetariff rate
- and/or special surcharge which represents contributions towards the capital costs of the
capital invested by the Companies in construction and equipment of the railway, calcu-
lated at an interest rate of eleven (1) per cent per annum on the remaining balance of
the said capital investment, in respect of all traffic consigned over the lme, but excludmg

the credit allowed for under subclause (1) (@) of this clause. ... . ] -

(2) Itisagreed that, should the capital invested by the Companies in the construction and equip-
ment of the  railway be fully accounted for before the expiry date of the period of twenty (20) years
mentioned in clause 8 hereof, the Companies shall not be entitled to any further credits in respect
of capital costs, and the portron of the specral surcharge prov:ded for in clause 6 (2) (b) hercof
shall be w1thdrawn "

R0 gl BB . b PR ‘_,/‘7 o me e B = 5 ™ . . .

: 8 (l) From the date of opemng of the rarlway for publlc traﬁic and for each of the Admrmstra-
tion’s financial years thereafter for a period of twenty (20) years, the Administration shall prepare
and maintain accounts to indicate the results of working the rallway, and a copy of each annual
statement shall be supplied to the Companies at their office/s in Johannesburg as soon as practic-
able after the closing of each financial year, The accounts shzall be prepared in accordance with
the Administration’s usual accounting practice and the annual statement shall give particulars of
expenditure and revenue as well as of the amount of the eapltal mvestment accounted for, as
referred to in clause 6 (2) (b) hereof :

(2) If inany ﬁnanclal year, the results of the workmg of the raxlway referred toin clause 6(2) (a)
hereof calculated i in accordance with subclause (1) of this clause, show a surplus, such surplus shall
be credited and paid to the Companies in the same manner as provided for _in clause 7 (1) (5)
hereof until the capital invested in the construction and equipment of the railway has been fully
accounted for. The Companies shall, however, have no claim thereto after the said capltal invest-
ment has been fully accounted for, and during the remainder of the said period oi twenty (20)
years such surpluses shall be retamed by the Admmrstratron

(&))] If in any year, the results of the \vorkmg of the railway, referred to m cIause 6 2 (a) hereof
show a loss, as assessed by the Administration in accordance with its usual accounting pra.cuce,
the Companies undertake to make good such loss to the Administration, in the ratio indicated in
clause 7 (1) (a), within thirty (30) days after they have been notified by the Administration of the
amount of such loss. Interest based on the rate applicable to the Administration’s latest permanent
investment made within the preceding twelve months, or if no investment was made, at the rate
of interest applicable to the latest permanent investment made by the Public Debt Commissioners
during the said period, shall be payable by the Companies in the ratio indicated in clause 7 (1) (a)
g:s a;;y axegounts outstandmg in respect of workmg lOSses after the sa:d period ol' tlnrty (30) days

ps )

9 (l) Settlement betwecn the pa.rtnes to the Agreernent shall be eﬂ‘ected at the cnd ot‘ the period
of twenty (20) years referred to m clause 8 hereor

(2) If the results of the worlcmg ot‘ the riilwa é ferred to m clause 6 (2) (a) hereof l'or the
period from the closing date of the last whole cial year of the Administration wnthm the
period of twenty (20) years ug ta the date on which the sald period of twenty (20) years expires,
show a loss, as assessed by the Administration in accordance wrth 1ts usual aecoun!mg pmctice.
such loss shall be defrayed in terms of clause 8 (3) hereof,

(3) If the results of the working of the railway referred to in clause 6 (2) (@) hereof, for the
period from the closing date of the last financial year of the Administration within the penod of
twenty (20) years up to the date on which the said tfzn riod of twenty (20) years expires, show a
surplus, as assessed by the Administration in accordance with its usual. aeoountmg practice, the
Companies shall have no claim to such surplus. A we d I >

. (4) After settlement between the parties at the end of the said pernod ol‘ twenty (20) years. in
aocordance with the provisions of tlns clause— -

(a) the ra.:lway shall remain a.n asset of the Admnmstratlon wnthout any payment or further
compensation whatsoever by the Administration to the Companies;

(5) the special surcharge, if applicable at that time, shall be withdrawn and the Companies
shall thereafter be under no further obligation to reimburse the Admimstratlon for
losses that may be incurred in the working of the railway; and @ .~

() the Administration shall cease to maintain the financial sta.ten'lcnts rcferrcd to in clause
. 8, or to consult the Companies in accordance with clauses 2 (2) an_d 12hereof. - ..

5 o

10. (1) The Companies hereby agree to repay to the Administration, in the ratio _indicated in
clause 7. (1) (a), on demand, or within such period as the Administration may in its dlscretxon
determine after consultation with the Companies, the total amount of — .

(a) the cost of expropriating or otherwise acquiring ‘the land requmed for the eonstructlon
and equipment of the railway; Lo
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(b) any compensation which the Administration may have paid to a third party or parties
whose rights to minerals of whatever nature have been expropriated or injuriously
affected as a result of the construction of the railway, in that, by reason of the operation
of the Mining Laws, the mining of such minerals under or in the vicinity of the railway
is prohibited or restricted; and :

() any legal costs incurred by the Administration in settling or contesting any claim for
compensation preferred against it by a third party:

Provided that nothing in this subclause contained shall be deemed to impose on the Companies
any obligation with respect to minerals, or the injurious affection of any rights to minerals, of
which the Administration is the owner at the date of this Agreement.

(2) The Administration shall forthwith take all reasonable and proper steps to settle, on the most
advantageous terms, all claims for compensation preferred against it by third parties as mentioned
in subclause (1) (b) of this clause, and shall consult the Companies before arriving at a final
settlement with such a claimant. If any such claim cannot be settled out of court on terms which,
in the opinion of the Companies, are fair and reasonable, the Administration shall, at the risk and
expense of the Companies, in the ratio indicated in clause 7 (1) (a), contest any legal proceedings
which the claimant may bring against the Administration for the determination of the amount of
the compensation payable, The Administration undertakes that, in regard to the manner in
which and the extent to which any such proceedings are to be contested, it will, if practicable,
act in accordance with and give effect to such directions as may be given to it by the Companies
from time to time as long as the proceedings continue, including directions to pay any amount into
court, or to settle the claim at a mutually agreed upon figure, or to appeal or not to appeal against
any judgment or order of the court of first instance,

(3) It is hereby agreed that if, as a result of the construction of the railway, rights to minerals
of whatever nature vested in the Companies jointly and severally (whether such rights were
acquired before or after the date of this Agreement) are expropriated together with the ownership
in the land for the railway, or are injuriously affected as a result of the construction of the line
in that, by reason of the operation of the Mining Laws, the mining of such minerals under or in
the vicinity of the railway is prohibited or restricted, the Companies hereby unconditionally
release the Administration from any and all liability to compensate them, their successors or

_ assigns in respect of the injurious affection, as aforesaid, of such rights to minerals.

11. The Administration undertakes, for as long as the Companies remain under obligation to
pay the special surcharge mentioned in clause 6 (2) hereof, to make provision in the Official
Railway Tariff Book for the payment of a like surcharge at the same rate per one hundred (100)
kilogram on all traflic (excluding passengers, parcels, baggage and mail where this traffic does not
materially affect the level of surcharge) consigned by or on behalf of other senders by train over
the railway or a portion thereof in the direction of Nseleni and that all moneys derived from
such surcharge will be dealt with as provided in clauses 6 and 7 of this Agreement.

12. There shall be no restriction on the running powers of the Administration in respect of any
class of traffic whatsoever over the railway, and the Administration may construct any line!s of
railway, and consent to the construction of private sidings as an extension of or as a branch from
the railway: Provided that before constructing any such line/s of railway or consenting to the
construction of any such private siding, the Administration shall consult the Companies and shall
take into consideration all representations that the Companies may make with respect thereto.

13. 1t is agreed that, in the event of the Companies wishing to consider other means of con-
veyance for their products during a period of twenty (20) years from the date of opening of the
ratlway for traffic, the Administration’s prior approval shall be obtained.

SioNep for and on behalf of the Government of the Republic of South Africa in its Railways
and Harbours Administration at Cape Town on this the 18th day of February, 1976.

(Signed) S. L. MULLER

i Minister of Transport
As WITNESSES:

1. (Signed) G. BASSON
2, (Signed) J, M. MULLER

Stonep for and on behalf of RictARDS Bay IRON AND TITANIUM (Pry.) LimrTeD, at Johannes-
burg on this the 2nd day of February, 1976 under the authority of a resolution of the Board of
Directors of the Company dated the 22nd day of October, 1975.

(Signed) P. J. VAN ROOY

Director
AsS WITNESSES: :

1. (Signed) J. K. ENGELBRECHT
2. (Signed) T. MINNAAR

Stoned for and on behalf of Tisanp (Pry.) LiMiTeD, at Johannesburg on this the 2nd day of
February, 1976 under the authority of a resolution of the Board of Directors of the Company
dated the 27th day of January 1976.

(Signed) P. J. VAN ROOQY

Director
As WITNESSES:

1. (Signed J, K, ENGELBRECHT .
2. (Signed) T. MINNAAR





