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Act No. 87, 1987

PROTECTION OF BUSINESSES AMENDMENT ACT, 1987

GENERAL EXPLANATORY NOTE:

| | Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with solid hne mdlcate insertions in existing

_enactments.

Amendment of
section 1 of
Act 99 of 1978,
as amended by
section 1 of

Act 114 0f 1979.

ACT

To amend the Protection of Businesses Act, 1978, so as to extend
the prohibition of the enforcement of foreign judgments, or-
ders, directions, arbitration awards and letters of requests to
interrogatories, commissions rogatoire and other requests; to
extend the prohibition of the furnishing of any information
relating to any business carried on in or outside the Repub-
lic; to extend the said prohibitions by including therein a re-
ference to any act or transaction which is connected with the
mining of any matter or material; to prohibit the recognition
or enforcement of certain foreign judgments, arbitration
awards and related orders and directions, relating to any li-

_ ability arising out of the bodily injury or death of any person
resulting directly or indirectly from the consumption or use
of, or the exposure to, any natural resource of the Republic,
unless the same liability would have arisen under the law of
the Republic; to lay down what conduct on the part of a per-
son against whom a foreign judgment was given shall for the
purposes of the enforcement or recognition of that judgment
in the Republic, not be regarded as a submission to the juris-
diction of the foreign court or as the conferment upon such
court of jurisdiction in respect of such person; and to pro-
vide that a foreign judgment in relation to certain acts or
transactions shall in certain circumstances be a defence to an
action brought in a court in the Republic; and to provide for
matters connected therewith.

(English text signed by the State President.)
(Assented to 6 October 1987.)

BE IT ENACTED by the State President and the Parhament
of the Republic of South Africa, as follows:—

1. Section 1 of the Protection of Businesses Act, 1978 (here-
inafter referred to as the principal Act), is hereby amended—
(a) by the substitution for paragraph (a) of subsection (1) 5
of the following paragraph:
“(a) no judgment, order, direction, arbitration award,
interrogatory, commission rogatoire, [or] letters of

request or any other request delivered, given or is-

sued or emanating from outside the Republic and 10
arising from any act or transaction contemplated in
subsection (3), shall bq enforced in the Republic;”’;
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Insertion of
section 1D in |
Act 99 of 1978.

&

Insertion of
section 1E in
Act 99 of 1978.

PROTECTION OF BUSINESSES AMENDMENT ACT, 1987

(b) by the substitution for paragraph (b) of subsection (1)
of the following paragraph: ,
“(b) no person shall in compliance with or in response

o any order, direction, interrogatory, commission

rogatoire, [or] letters of request or any other re-
quest issued or emanating from outside the Repub-
lic, furnish any information as to any business
whether carried on in or outside the Republic;”;
{c) by the substitution for paragraph (c) of subsection (2)
of the following paragraph:

“(c) relate only to specified goods or businesses or
classes of goods or businesses, or to orders, direc-
tions, interrogatories, commissions rogatoire, [or]
letters of request or any other request issued in or

emanating from a specified country;”; and
(d) by the substitution for subsection (3) of the following
subsection:
“(3) In the application of subsection (1) (@) an act or
transaction shall be an act or transaction which took

10

15

place at any time, whether before or after the com- 20

mencement of this Act, and is connected with the min-
- _ing, production, importation, exportation, refinement,
possession, use or sale of or ownership to any matter or

material, of whatever nature, whether within, outside,
into or from the Republic.”.

2. The following section is hereby inserted in the principal Act
after section 1C: T = e R e m
“Prohibitien - . 1D.- No judgment, order, direction, arbitration

of recognition : o -
oren- En award, interrogatory, commission rogatoire, letters

forcement of Of request or any other request delivered, given or is-
certain judg- . sued outside the Republic or emanating from outside

30

feats.or the Republic and which arises from any act or trans-
tions,  action referred to in subsection (3) of section 1 shall
’“b't{iam?“ . be recognized or enforced in the Republic, irrespec-
rogatonies. | tive of whether or not the Minister has given his con-| 35
commissions sent in terms of that section, if such judgment, order,

togatoire, let- direction, arbitration award, interrogatory,’ commis-

ters of re-
questor .
othet re-
quests.

3. The
after sect

sion rogatoire, letters of request or other request is
connected with any liability which arises from any
bodily injury of any person resulting directly or indi-| 40
rectly from the consumption or use of or exposure to
any natural resource of the Republic, whether unpro-
cessed or partially processed or wholly processed, or
any product containing or processed from any such
.natural resource, unless the same liability would have|45
‘arisen under the law of the Republic, as it existed at
the time of the occurrence of the event which gave
rise to the liability.”.

following section is hereby inserted in the principél Act
ion 1D: - 50

“Conductof  1E. (1) For the purposes of detérmining the ques-

submission by

Peainst whom tion Whether or not a judgment delivered by a court
judgment was in a foreign country relating to any act or transaction

J ggh‘.’ered in referred to in section 1 (3) can be recognized or en-
irywhich + . forcedin the Republic— ‘ ‘ 55
shall not) be (a) the person against whom the judgment was
regarded as

given shall not be regarded as having submitted
“to the jurisdiction of that court by reason only of!

such person
to jugsdiction the fact that he appeared, whether conditionally
of such court, or otherwise, in the proceedings in question or| 60

and circum-

stances relat-

of the fact that he took any steps in connection
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Act 99 of 1978.
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ingto such with such proceedings for the following pur-
frglsﬂ?o\nvgifh poses, or any one or more of them, namely—
regarded as (i) to contest the jurisdiction of that court;
havingeon- . - (ii) to apply for the dismissal of the action in
ferred juris- question or for the setting aside of the writ
digtionan or summons in those proceedings on the

such court. ]
o ground that the court did not have the re-

- quired jurisdiction;

(iii) to protect or to obtain the release of any
property attached for the purpose of such
proceedings, or threatened with attachment
in those proceedings;

(iv) to apply to the court not to exercise its ju-
risdiction, if it was a case where that court
had a discretion to decide whether or not to

" exercise its jurisdiction;

(v) to apply to such court for the dismissal of,
or a stay of, the proceedings on the ground
that the matter should be referred to arbi-
tration or to a court in another country for
a dectsion; )

(vi) to institute review proceedings in connec-
tion with, or to lodge an appeal against, any
order made in the proceedings mentioned
_in paragraphs (i) to (v);

(b) it shall not be regarded that such court had juris-
diction in respect of the person against whom
such judgment was given merely on the ground
of the fact that such person did business within
the area of that court, unless such person, at the
time when the events occurred which gave rise
to the relevant proceedings, conducted a perma-
nent business establishment within that area.

_ (2) Where the person against whom judgment was
delivered by a court in a foreign country in respect of
any act or transaction referred to in section 1 (3), en-
tered appearance in the proceedings in which such
judgment was given in order to defend the action on
the merits thereof or took any other step in such pro-
ceedings in order to defend the action on the merits
thereof, such entry of appearance and such step shall
not be regarded as a submission to the jurisdiction of
the court if in terms of the law governing such court
and the proceedings conducted therein, such person
was not entitled to contest the jurisdiction of the
court unless he entered such appearance or took such
step, as the case may be, in order to defend the ac-
tion on the merits thereof.”.

4. The following section is hcreby inserted in the principal Act
after section 1E: ,

“Foreign 1F. It shall be a defence to any action brought in

10

15

20

25

30

35

40

45

’c‘éﬂﬁgﬁ;"‘; any court in the Republic if it is proved to the satis-

judicata. faction of such court that the cause of action found-

) ing the action so brought was the subject of a judg-
ment given by a court in a foreign country, if—

(a) in terms of the laws of the foreign country the
court which gave such judgment was competent
to give that judgment;

(b) in terms of such laws such judgment is final and

conclusive; and

| (c) the parties to the proceedings in which such

50

55

60
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. judgment was given, or their successors in title,
are the same as the parties to the proceedmgs in

the Rchbhc ”

Insertion of 5. The following section is hereby mserted in the pnncnpal Act
section 1G in after section 1F, 3
Act990f 1978, ) .
“Application  1G. The provxsxons of sections 1D, 1E and 1F shall
‘;{;efg";:fd apply in respect of any judgment, order, direction,
-1F, arbitration award, interrogatory, commission roga-

toire, letters of request or other request, as the case
may be irrespective of whether it was or is deliv-{10
ered, given or issued before or after the commence-
~ ment of the Protection of Busmesses Amendment
f Act 1987.”.

Shorttitle. " 6. ThlS Act shall be called the Protection of Businesses
Amendment Act 1987. : 15



