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~ . . . . . . · . ; . .. 
No. 2244. .. . ·-·28 October198l . . No. 2244. ' -~ 1 ··~ - 28 Oktober 1981. 

. ' . 
It is hereby. notified that the State President bas · Hierby word bekend gemaak dat die Staatspresident sy 

assented to the following Act .which is hereby published ·g?edkeuring geheg ~e~ a~n die on~erstaande Wet wat 
.for general information:--' ·· · · · · bterby ter algemene mbgtmg gepubhseer word:-

~ · . . • ·, · · r~ 1 • , : • • -: , _ •. :; • • : •• • ' • : . : : • • 1 . 

No. 87 of 1981: Foreign States Immunities Act, 1981. 
• I .. ~ ' ' '. • ' • ·' ' , , . : ~ ' • :. ' , , ' ' : 

No. 87.van 1981:-Wet op die Immuniteite van Vreemde _ 
' . · · i State, 1981. 

I . 

Please note that most Acts are published in English and another South African official language. Currently we only have 
capacity to publish the English versions. This means that this document will only contain even numbered pages as the 

other language is printed on uneven numbered pages.
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Act No. 87, 1981 
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Definitions. 

,·· 

-r -- -------~- -

GOVERNMENT GAZETTE, 28 OCrDBER 1981 

FOREIGN STATES IMMUNffiES ACT, 1981 

ACT 
To determine the extent of the immunity of foreign states from 

the jurisdiction of the courts of the Republic; and to ·provide 
for matters connected therewith. · 

(Afrikaans text signed by the State President.) 
(Assented to 6 October 1981.) 

,),~ -

BE IT ENACfED by the State President and the House of · 
Assembly of the Republic of South Africa, as follows:-

1. (1) In this Act; unless the context otherwise indicates-:-. 
· (i) ,"commercial purposes~' means purposes of any. com- · 

· ·~ ··- · mercia! transaction as defined in section' 4 (3); (ii) 5 
(ii) "consular post" means a consulate-general, consulate, 

consular agency, trade office or labour office; (iii) 
(iii) "Republic" includes the territorial waters. of the 

Republic, as .. defined in section 2 _of th~ .. Territorial 
. . Waters Act, .1963 (Act No; 87 of 1963); (iv) . · 10 
(iv) "separate entity" means an entity referred to in 

subsection (2) (i). (i) 
(2) Any reference in this Act to a foreign state shall in relation 

to any particular foreign state be construed as including a 
reference to-- . ._ . . 15 

(a) the head of state of that foreign state, in his capacity as 
such head of state; 

(b) the government of that foreign state; and 
(c) any department of that government, 

but not as including a reference to-- 20 
•· 1... (i) any entity which· is: distinct from the· executive organs 

' of the government of that foreign state and capable of 
suing or being sued; or 

(ii) any territory forming 'a 'constituent part of a federal 
foreign state. 25 

General immunity 2. (1) A foreign st_!lte shall be inl.mu_!!e fr._om th~ jurisdiction. of .. _ 
·•• from jurisdiction. - • the courts of the Republic except as provided in this Act or in 

any proclamation issued thereunder. 

Waiver of 
immunity. 

... 

(2). A court shall give effect to the immunity conferred by 
this section even though the foreign state does not appear in the 30 
proceedings in question.· , . . 

(3) The. provisions of this Act shall not be construed ·as · 
. subjecting any f9reign state .. to t!Ie ,criminal jurisdiction 0( the.., 
courts of the Republic. 

,. ~ . . ~ . . ~ . 
3. (1) A foreign state shall not be immune . from the 35 

jurisdiction of the courts . of the Republic in · proceedings in 
respect of which the foreign state has expressly waived its 
immunity or is in terms of subsection (3) deemed to have waived 
its immunity. : · 
. (2) Waiver of. immunity may be effected after the dispute. 40 

which gave rise to the proceedings has arisen or.by prior written· 
· ... agreement,· but a provision in an agreement that it is to be , .. · 

governed by the law of the Republic shall not be regarded as a 
waiver): . · ' · 
· (3) A foreign state shall be ·deemed to have waived· its 45 
immunity~ 

~· 
\ 

l 
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(a) if it has instituted the proceedings; or 
(b) subject to the provisions of subsection (4), if it has 

intervened or taken any step in the. proceedings. 
(4) Subsection (3) (b) shall not apply to intervention or any 

step taken for the purpose only of- 5 
(a) claiming immunity; or . . 
(b) asserting an interest in property in circumstances such 

that the foreign state would have been entitled to . 
immunity if the proceedings had been brought against 
~ . w 

(5) A waiver in respect of any proceedings shall apply to any 
appeal and_ to any· counter-claim arising :out of. the same legal·· 

-relationship or facts as the claim. -~ · ~ , , . : · · 
- (6) The .head .of ·a foreign state's diplomatic _mission in the 

Republic, or the person for the time being performing his 15 
functions, shall be deemed to have .authority to waive on behalf · 
of the foreign state. its immunity in respect of any proce~dings, 
and any person who has entered into a contract on;behalf of and 
with the authority of a foreign state shall be deemed to have · 
aut~ority to ,waive on behalf ~f, the foreign stat~ its immunity .if! 20 
respect of proceedings arising out C?f the contract'. . . . · · · · -:. ; 

' ·. ' . .' . • • 4 : I . ~ t , 1 • • I ' 

4. (1) _A_ foreign state shall not be_ iiDP1une · from the 
jurisdiction of the cOUrts of the Republic in proceedings relating 

tp; (~J. ~ .. ~ommerci~l transa~tio;n entered; int~. by' the ~ ~~~-~ign 25 
state; or._ · _ . . . _. , ' .· . · · _ 

. ·. (b) . . an. obligation of the. foreign' state which by. virtue of a 
contract_ (whether ·a commercial transaction or not) 

. : :· ' I falls to be performe~ wholly or partly i~ the Republic. 
· (2) Subsection (1) shall not apply if the parties to the dispute 30 

are foreign state~ or have agreed in wpting that the' dispute shall 
be justiciable by the courts of a foreign state;· · · : .. · 
.. (3) In subsection (1) "commercial transaction" means-
' ···(a) 'ariy contract for the supply of services or go_ods; 

. , , . (b) .. any loan or other transaction for the : provision of 35 
· · · futance and _ariy guarantee or indemnity in respect of 

any such' loan or other transaction or of any other' 
financial <?bligation; and · _ , 

(c) ·any other' transaction or ' activity'·· of ·a commercial, 
industrial; financial, professional or other si.niilar char· 40 
acter into which . a'foreigii state enters 'or' in which it 
engages otherWise than iti ·_ the ·_ exercise' of l sovereign 

. _ authori . -- ' ,. · :. ·: · 
but ' 'does. no( in~iucte' . a:' coriti:act 'of' efilp~oyment between a 
foreign state and ail individual. · ' · ·- ·- ,. ·. ' ' ' 45 

ir; • ~ • • ' . • ~ ' . ' " l • . · • , < I 
0 

1 • ' , .1, . '... { . 

.. S • . cl). A f~rei~ s~~t~. sh~t' not. be.immune',troni .the 
jurisdiction of the courts of the Republic in proceedings relating 
!O ~ ~ntr~ct of employment between tbe_ foreign state and an 

· · md1VIdual if-:-:- . .• • · · , . _ . _ . 
·· ·- ·· · · · (a) the contract was entered uito ·in the Republic· o_r the 50 

, ~ work is ~o be; performe<l _wholly <?I . partly in:. the 
Republic; and. : -~ :· .. ; . . : . . r· ~ . , . . • 

(b) at the time when the contract was entered into the 
. , . . :· individual was a SouthAfrican citizen,oi.was.or.dfrian· _. 

_ ., ,·, ;• .ly resident in the Republic; and , . . . __ .· .. , . 55 
(c) at the time when -the. proceedings are brought !he 

individual is not a citizen of the foreign state. 
- (2) Subsection (1) shall not apply if-:-.:. . _.,. : _. .- _ 

~' · ' · -. . · : (a) the partiestothe contract have agreedi~-~ti!lg that 
,_ • ._' :·, , the dispute or any,dispute relating _to the, contra~t shall_ 60 

.. ' 'be justiciable by, the courts of a foreignstate; or . . : 
(b) the proceedings relate to the_employment ofthe head · 

: . .'· . . 
of a diplomatic mission .or · any member of · the 
diplomatic, administrative, technical or service staff of 
the mission or,' ·to- the employment of 1he. head of a 65 

. , . . . . consular. post or any, member o(. the: consular, Ja,bour, 
trade, administrative, technical.or service .staff ofthe 

··· _ .. -,.post., .• ·.: --: , -... ·: __ -. .. . t·. - , · :.·: · · · ... 
. -;· 

• 
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6. A foreigo state shall not be immune from the. jurisdiction of 
~e courts of the Republic in proceedings relating to--:-

(a) the death or injury of any person; or, 
_ , (b) damage to or loss of tangible property, 

caused by an act or omission in the Republic. 5 
;, ,,· J 

• ,f • f 

~-7. (1)-A - fo~eign- state' ~hall ,not•b~ im~une from the 
jurisdiction of _the courts of the Republic in proceedings relating 
to-

- (a) any interest of the foreign stat~ in, or its possession or 
.use. of, immovable property in the Republic; · _ -- - 10 

(b) any obligation of the foreign state arising out of its 
interest in, _ or its possession or use .of, such property; 
or· _ .. . .- ,.- , 

, ._.-(c) any - interest. -of. the foreign ' .state · in movable or · 
immovable property, being an interest arising by _way 15 ;, ·< ' .. 

of successiiJn, gift1Jr bona vacantia.:. -

; -(2) S~b~ection (1) shall -n~t apply to proceeding-s ~el~ti~g io -a 
foreign state's title to, or its use or possession of, property used · 
for a diplomatic mission or a consular post. . 20 

. ' 8. A foreign state shall not be .immune .from the jurisdiction of~-~ 
the courts of the Republic in proceedings relating to-

(a) · any patent; trade-mark, design or plant breeder's right 
belonging to - the foreign state -and registered or 

· ·; -· protected in the Republic or for which the foreign state 25 
: · · ·_ has applied in the Republic; or · · · 

(b) - an alleged : infringement by the foreign state in the 
-- . Republic of any ·patent, trade-mark, .. design; plant 

. · · breeder's right or copyright; or · 
(c) - the · right . to use .. a· trade or business name in the 30 

Republic. ~ · -. 
'! .. . ' ' • ~ r I ~ 

~- ;~ ~:: (i) ·-.,;,_ :foreign st~te which is a member of an association or 
other body (whether a juristic person or not), or a partnership, 
which- ... , 
,, .. (a) has members that are :not foreign states; and · . 35 

: ·}· . · (b) · is incorporated or constituted under ·the· law of the 
... •.' . Republic or is controlled from the Republic or has its 
.. . · 'r principal place of business in the Republic, 
shall not be immune from the jurisdiction of the courts of the 
Republic in proceedings which- · • , 40 

(i) relate to the foreign state's membership ofthe associa- · 
tion, other body or partnership; and 

(ii) arise between the foreign .state and the .association or 
.- . .. : other body or 'i~s 'other.i:nembers 'or, as the_ case may 

.. . be,be~ween the forei~ state ~nd tile other partners. 45. 
(2) Subsection (1) shall not apply if- _ . _ , . 
. • (q)_ in terms of. an ,agreement in .writing between the 

· ·· . parties to the . dispute; or · ·. . · . . · _ · · 
(b) in terms of the constitution or other, instrument 

, _ _. .. _, ... establishing or governing the, association, other body .SO 
. ' ·> ' or partnership in question,. - . · .. : 
·the dispute is· justiciable:br. the ~~r:ts .o~ ~ fore~gn state. 

' - -
. , ... ; 0 0' ' • _ f ,0 'A W ' . 0 ' , ' ~·. ! • • ' ·, 

10. (1) A foreign state which,has agreed in writing to submit a . 
, dispute which has arisen, .or'may arise; to arbitration, shall not · 
be imtitune from the jurisdiction of the courts ·of the Republic in 55 
any proceedings which relate to the arbitration. . ·_ · 
· (2) Subsection (1) shall not apply if...:..:. · .: ·; , ; · . 

.. (a) the• arbitration .agreement provides that the proceed- .. 
. . ings shalll?e brought in the courts ofa foreign state; or · 

: (b)' the parties to the arbitration agreement are foreign 60 
; . states. . - · · · · 

' ..... :.- -·· 
. · • ' 
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11. (1) A. foreign state shall not be_ immune from the admiralty 
. jurisdiction of any court of the Republic in-, . 
.· · (a) an action in rem against a ship belonging to the foreign 

state; or · ·. · 
(b) an action ·in· personam for enforcing a .claim in 5 

· connection with such a ship, 
if, at the time when the cause of action arose, the ship was in . 
use or intended for use for commercial purposes • . : : ·· 
. (2) A foreign-state shall not be immune from the,admiralty 
jurisdiction of any court of the Republic in- 10 

(a) an action in rem against any cargo belonging to the 
· . . foreign state if both the cargo and the ship carrying it 

were, at the. time when the cause _of. action. arose, in 
use or intended for use for commercial purposes; or 

(b) an action in personam for enforcing a .. claim in 15 
.. connection with any such cargo if the ship .carrying it 

. · · was; at the time when the cause of action arose, in use 
or intended for use for commercial purposes. 

(3) Any reference in this section·to a ship or cargo belonging 
to a foreign state shall be construed: as including a reference to a 20 . 
ship or cargo in the possession or control of a foreign state or in 
which a foreign state claims an interest, and, subject to the 

·provisions of subsection (2), subsection (1) shall apply. to 
. : property other than a ship as it applies to a ship. . . 

'j" •.. ·:, 

. · l2. A fo~eigu state: shall pot' be inuriu~e from the jurisdiction 25 
of th~ . courts of the Republic in proceedings relating to the 
foreign state's liability for- .. ·· . . . · ·· .. 

(a) sales tax or any customs or excise duty; or. . 
(b) rates in respect of pr,emises used by it for commercial 

purposes. ·. , , . 30 

. 13. (1) Any'process or other document required to be serVed 
for instituting proceedings against a foreign state s~all be served 
by being transmitted through the Department of Foreign Affairs 
and Information of. the Republic to the ministry of foreign 
affairs of the foreign state, and service shall be deemed to have 35 
been effected when the process or ·other document is received at 
thatministry,. -;.. . . . . . . . . · ·., · , · 

(2) Any time prescribed by nlles'()f court or:'otherwise for 
notice of intention . to . defend, or oppose. or . entering' ·an 
appearance.· shall begin .to run two months after the date on 40 
.which the processor document is received as aforesaid., · '-

(3) A foreign state which appears in. proceedings cannot 
thereafter object that subsection (1) has not been complied with 
in the case of those proceedings. · · · 

(4) No. judgment,in default of appearance shall. be given 45 
against a.foreign st~te except on proof that subsection .(1) has , 
been complied with and that the time. for notice of intention to · 
defend . or oppose or i entering an appearance as extended by 
subsect10n (2) has. expued. : . . . . .. . · 

(5) A copy of any default judgment against a .foreign state 50 
shall be transmittS!d through- the Department ·of Foreign Affairs . 
and Information of the Republic to the ministry of foreign 
~airs of the foreign state, and any time prescribed by rules of 
court or otherwise for applying to have the judgment set aside 
shall begin to run two months after the date. on which:the copy 55 

· of the judgment is received at that ministry, · . . . , 
(6) Subsection (1) shall not prevent the service of any process 

or other document in any manner to which the foreign state has .. 
agreed, and subsections (2) and (4) shall not apply where service 
is effected in any such manner. ·. · · 60 
. (7) .. The preceding provisions of this section shaH. not be 
construed as applying to proceedings against a foreign state by 

( 
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way of counter7claim or to an action in rem, and subsection (1) 
shall not be construed as affecting any rules of court whereby 
leave is required for the service of process outside the 
jurisdiction of the court. 

Other procedural : I4. (1)Subje~( to the proyisions of subsections (2) and (3~ 5 
privileges. · (a) relief shall not be given against a foreign state by way 

, . ., of interdict or order for specific performance or for the 
. recovery of any movable or immovable property;. and 

: (b), the property of~ foreign' state shall. n<;Jt be. subject to 
. . any process for the enforcement of a JUdgment or an 10 
- . arbitration. award or, in an action in rem, for its 

. · · attachment or sale. . · -· 
. (2) Subsection (1) shall not preve'nt the giving of any relief or 
the. issue of any proce~s with the _written consent of the foreign 
state ~ncemed, and any such consent, which may be contained 15 
in a prior, agreement, may be expressed so ,as to_ apply to a 
limited extent or ge~erally, but a mere waiver of a foreign state's .. 

- immunity from the jurisdiction of the courts of the_ Republic 
shall not be regarded as a conse~t for the purposes .of this 
subsection.. .. ,. 20 
. (3) Subsection (1), (b) shall not prevent the issue of any 
process in respect of property which is for the time being in use 
or intended for use for commercial purposes. 

Immunity of 15. (1) A separate entity shall be immune from the jurisdic-
separate entities. tion of the courts 'of the Republic only if- · ' . · .. ' ' 25 

Restriction and . 
extension of 
immunities and 
privileges. 

Evidence by 
certificate. 

- · (a) the 'proceedings ·relate to anything done· by the 
separate entity in the exercise of sovereign authority; 
and' · · 

'(b) ·the circumstances are suchctliata foreign state would 
have been so immune. 30 

(2) If a separate entity, not being the central bank or other 
monetary authority of a foreign state, waives the immunity to _' ' 

· which it is entitled by virtueofsubsection (1) in respect of any 
proceedings,' the provisions of section 14 shall apply to those 
proceedings as if references jn those provisions to· a foreign state 35 
were references to that separate entity. · · 

{3) Property of the central bank or other monetary authority ' 
of a foreign state shall not be· regarded 'for the 'purposes of 
subsection (3) of section 14 as in' use or intended for use· for 
commercial purposes, and where any such bank or authority is a 40 
separate entity the provisions of subsections (1) and (2) of that 
section shall apply to it as· if references in· those provisions to a 
foreign state were references to that bank or authority; ' •·· 
·'. ••. _,, •• , •••• • • ' '· < • • - ,., 

,_ 16. Ifit appears to the State Presid~nt that the i~n{~nities and 
privileges conferred by this Act in relation to a particular foreign 45 
state- · . . . . _ _ . .. . , . · . . . . . . _ · , 

., (a), exceed or are less than .those accorded by: the law of 
' that foreign state in relation to the Republic; or. . 

·(b) · are less than Jhose required by any treaty, convention 
,, , . , .· ·.or, other i_ntemational agreement to. which that foreign 50 

. . -state and the Republic are parties, · ·.. . -
he may by proclamation in the_ Gazette restrict or, as the case 
may be, extend those immunities and privileges to such extent as 
appears _to him to be appropriate. _ . , , . 

j:. 

· · 17. A certificate'by or on behalf of the·Minister of Foreign 55 
Affairs and Information shall' be ~nclusive evidence on ·any 
question- _ · · ' _ ' ' · · . · ' · . · 

(a) whether any foreign country is a state for the purposes 
' of this Act; ' · · ·· ' · · ' · 

. •.•· 

r 
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(b) whether any territory is a constituent part of a federal 
foreign state for the said purposes; · • · · 

(cy as·to the person or persons to be regar,ded for the said 
purposes as the ·head ·of state 'or government 'of a 
foreign state; · 5 

. (d)· whether, ·and if so when, any document has been 
· · served or received as contemplated in section 13 (1) or 

·: . . . .. . (5). . . . ' . . . .· . . 
, ._., l ·· f I ; ~ \ • ' 

18. This Act shall be _called the Foreign States Immunities 
Act, 1981, and shall co~e into operation on a date to be fixed by 10 
the State President by proclamation in the Gazette. 


