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CONVENTION ON AGENCY IN THE INTERNATIONAL SALE OF ActNo. 4
GOODS ACT, 1986 ’ L

ACT

To provide for the application in the Republic of the Convention
on Agency in the International Sale of Goeds; and to provide
for incidental matters connected therewith.

(English text signed by the State President.)
(Assented to 4 March 1986.)

BE IT ENACTED by the State President and the Pdrliament
of the Republic of South Africa, as follows:—

1. In this Act, unless the context otherwise indicates— Definitions,

(i) “Convention” means the Convention on Agency in the
5 International Sale of Goods adopted by the Interrat-
ional Institute of the United Nations Organization for
the Unification of Private Law (*“Unidroit™), in Geneva

on 17 February 1983, and set out in the Schedule; (ii)
(i) Zl\/ginister” means the Minister of Trade and Industry;

10 iii

(iii) “‘regulation” means a regulation made under this Act;

v
(iv) “this Act” includes the regulations. (i)

2. (1) The Convention shall, subject to the provisions of this Application of
15 Act, apply in the Republic. Convention.
) Tﬁe State President may do all things necessary to ratify or
cause to be ratified on behalf of the Republic any amendments
of or additions to the Convention which may be made from time
to time, and may by proclamation in the Gazeffe amend the
20 Schedule to give effect to any amendment or addition so ratified.
(3) The Minister shall lay a copy of every proclamation issued
under subsection (2) upon the Table in the respective Houses of
Parliament within 14 days after the date of the publication of the
proclamation in the Gazette, if Parliament is then in ordinary
25 session, or, if Parliament is not then in ordinary session, within
14 days after the commencement of its next ensuing ordinary
session.

3. (1) The Minister may make regulations— Regulations.
(a) to give effect to any provisions of the Convention as
30 applicable in the Republic;
(b) prescribing fees, and providing for the recovery of any
expenditure incurred, in connection with the applica-
tion of the Convention in the Republic.
(2) Any regulation made under subsection (1) may prescribe
35 penalties for any contravention thereof or failure to comply
therewith, but no such penalty shall exceed a fine of R1 000 or
imprisonment for a period of 12 months.
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(3) Any regulation made under subsection (1) shall be laid
upon the Table in the respective Houses of Parliament within 14
days after the publication thereof in the Gazerte if Parliament is
then in ordinary session, or, if Parliament is not then in ordinary

5 session, within 14 days after the commencement of its next ensu-
ing ordinary session. '

(4) Any regulation referred to in subsection (3) or any provis-
ion thereof may, by resolution passed by the respective Houses
of Parliament during the session in which such regulation has

. 10 been laid upon the Table, be disapproved of, and if the said
regulation or provision is so disapproved of by all three Houses
of Parliament, the provisions of section 12 (2) of the Interpreta-
tion Act, 1957 (Act No. 33 of 1957), shall apply as if such resol-
ution were a law repealing the regulation or provision in ques-

15 tion.

4, Any offence contemplated in section 3 (2) shall, for pur-
poses in relation to jurisdiction of a court to try the offence, be
deemed also to have been committed at any place where the ac-
cused happens to be.

20 5. This Act shall be called the Convention on Agency in the
International Sale of Goods Act, 1986, and shall come into oper-
ation on a date fixed by the State President by proclamation in
the Gazette.

Act No. 4, 1986

Jurisdiction.

Short title and
commencement.
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CONVENTION ON AGENCY IN THE INTERNATIONAL SALE OF Act No. 4, 1986
GOODS ACT, 1986

SCHEDULE

CONVENTION ON AGENCY IN THE INTERNATIONAL SALE OF GOODS

THE STATES PARTIES To THIS CONVENTION—
DESIRING 10 establish common provisions concerning agency in the international sale of goods,

gnAlgNG IN MiND the objectives of the United Nations Convention on Contracts for the International Sale of
oods,

CONSIDERING that the development of international trade on the basis of equality and mutual benefit is an im-
portagt element in promoting friendly relations amongst States, bearing in mind the New International Econ-
omic Order,

BEING OF THE oPINION that the adoption of uniform rules which govern agency in the international sale of
goods and take into account the different social, economic and legal systems would contribute to the removal
of legal barriers in international trade and promote the development of international trade,

HAVE AGREED as foilows:

CHAPTER 1
SPHERE OF APPLICATION AND GENERAL PROVISIONS
Articie 1
(1) This Convention applies where one person, the agent, has authority or purports to have authority on

behalf of another person, the principal, to conclude a contract of sale of goods with a third party.

(2) It governs not only the conclusion of such a contract by the agent but also any act undertaken by him
for the purposes of concluding that contract or in relation to its performance.

(3) It is concerned only with relatlons between the principal or the agent on the one hand, and the third
party on the other.

(4) It applies irrespective of whether the agent acts in his own name or in that of the principal.

Article 2
(1) This Convention applies only where the principal and the third party have their places of business in
different States and:
{a) the agent has his place of business in a Contracting State, or
{b) the rules of private international law lead to the application of the law of a Contracting State.

(2) Where, at the time of contracting, the third party neither knew nor ought to have known that the
agent was acting as an agent, the Convention only applies if the agent and the third party had their
places of business in different States and if the requirements of paragraph 1 are satisfied.

(3) Neither the nationality of the parties nor the civil or commercial character of the parties or of the con-
tract of sale is to be taken into consideration in determining the application of this Convention.

Article 3

(1) 'This Convention does not apply to:
{a) theagency of a dealer on a stock, commodity or other exchange:
{b) the agency of an auctioneer;

(c) agency by operation of law in family law, in the law of matrimonial property, or in the law of suc-
cession;

{d) agency arising from statutory or judicial authorization to act for a person without capacity to act;

(e) agency by virtue of a decision of a judicial or quasi-judicial authority or subject to the direct con-
trol of such an authority.

(2) Nothing in this Convention affects any rule of law for the protection of consumers.

Article 4

For the purposes of this Convention:

(a) an organ, officer or partner of a corporation, association, partnership or other entity, whether or not
possessing legal personality, shall not be regarded as the agent of that entity in so far as, in the exer-
cise of his functions as such, he acts by virtue of an authority conferred by law or by the constitutive
documents of that entity;

(b) a trustee shall not be regarded as an agent of the trust, of the person who has created the trust, or of
the beneficiaries,

Article 5

The principal, or an agent acting in accordance with the express or implied instructions of the principal,
may agree with the third party to exclude the apphcatwn of this Convention or, subject to Article 11, to de-
rogate from or vary the effects of any of its provisions.
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Article 6
(1) In the interpretation of this Convention, regard is to be had to its international character and to the
need to promote uniformity in its application and the observance of good faith in international trade.

(2) Questions concerning matters governed by this Convention which are not expressly settled in'it are to
be settled in conformity with the general principles on which it is based or, in the absence of such prin-
ciples, in conformity with the law applicable by virtue of the rules of private international law.

Article 7
(1) The principal or the agent on the one hand and the third party on the other are bound by any usage to
which they have agreed and by any practices which they have established between themselves.

(2) They are considered, unless otherwise agreed, to have impliedly made applicable to their relations any
usage of which they knew or ought to have known and which in international trade is widely known to,
and regularly observed by, parties to agency relations of the type involved in the particular trade con-
cerned.

Arricle 8

For the purposes of this Convention:

{a) if a party has more than one place of business, the place of business is that which has the closest re-
lationship to the contract of sale, having regard to the circumstances known to or contemplated by the
parties at the time of contracting;

(b) if a party does not have a place of business, reference is to be made to his habitual residence.

CHAPTER II
ESTABLISHMENT AND SCOPE OF THE AUTHORITY OF THE AGENT
Article 9

(1) The authorization of the agent by the principal may be express or implied.

(2} The agent has authority to perform all acts necessary in the circumstances to achieve the purposes for
which the authorization was given. o

Article 10

The authorization need not be given in or evidenced by writing and is not subject to any other requirement
as to form. It may be proved by any means, including witnesses.

Article 11

Any provision of Article 10, Article 15 or Chapter IV which allows an authorization, a ratification or a ter-
- mination of authority to be made in any form other than in writing does not apply where the principal or the
agent has his place of business in a Contracting State which has made a declaration under Article 27. The
parties may not derogate from or vary the effect of this paragraph.

CHAPTER III
LzGaL EFFECTS OF ACTS CARRIED OUT BY THE AGENT
Article 12

Where an agent acts on behalf of a principal within the scope of his authority and the third party knew or
ought to have known that the agent was acting as an agent, the acts of the agent shall directly bind the princi-
pal and the third party to each other, unless it follows from the circumstances of the case, for example by a
reference 10 a contract of commission, that the agent undertakes to bind himself only.

Article 13

(1) Where the agent acis on behalf of a principal within the scope of his authority, his acts shall bind only
the agent and the third party if:

(a) the third party neither knew nor ought to have known that the agent was acting as an agent, or

(b) it follows from the circumstances of the case, for example by a reference to a contract of commis-
sion, that the agent undertakes to bind himself only.

(2) Nevertheless:

(a) where the agent, whether by reason of the third party’s failure of performance or for any other
reason, fails to fulfil or is not in a pesition to fulfil his obligations to the principal, the principal
may exercise against the third party the rights acquired on the principal’s behalf by the agent, sub-
ject to any defences which the third party may set up against the agent;

(b) where the agent fails to fulfil or is not in a position to fulfil hi's obligations to the third party, the
third party may exercise against the principal the rights which the third party has against the
agent, subject to any defences which the agent may set up against the third party and which the
principal may set up against the agent.
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CONVENTION ON AGENCY IN THE INTERNATIONAL SALE OF Act No. 4, 1986
GOODS ACT, 1986

The rights under paragraph 2 may be exercised only if notice of intention to exercise them is given to
the agent and the third party or principal, as the case may be. As soon as the third party or principal
has received such notice, he may no longer free himself from his obligations by dealing with the agent.

Where the agent fails to fulfil or is not in a position to fulfil his obligations to the third party because of
the principal’s failure of performance, the agent shall communicate the name of the principal to the .
third party.

Where the third party fails to fulfil his obligations under the contract to the agent, the agent shall com-
municate the name of the third party to the principal.

The principal may not exercise against the third party the rights acquired on his behalf by the agent if
it appears from the circumstances of the case that the third party, had he known the principal’s identi-
ty, would not have entered into the contract.

An agent may, in accordance with the express or implied instructions of the principal, agree with the
third party to derogate from or vary the effect of paragraph 2.

Article 14

Where an agent acts without authority or acts outside the scope of his authority, his acts do not bind
the principal and the third party to each other.

Nevertheless, where the conduct of the principal causes the third party reasonably and in good faith to
believe that the agent has authority to act on behalf of the principal and that the agent is acting within
the scope of that authority, the principal may not invoke against the third party the lack of authority of
the agent.

Article 15

An act by an agent who acts without authority or who acts outside the scope of his authority may be
ratified by the principal. On ratification the act produces the same effects as if it has initially been car-
ried out with authority.

Where, at the time of the agent’s act, the third party neither knew nor ought to have known of the
lack of authority, he shall not be liable to the principal if, at any time before ratification, he gives no-
tice of his refusal to become bound by a ratification. Where the principal ratifies but does not do so
within a reasonable time, the third party may refuse to be bound by the ratification if he promptly no-
tifies the principal. ¢

Where, however, the third party knew or ought to have known of the lack of authority of the agent,
the third party may not refuse to become bound by a ratification before the expiration of any time
agreed for ratification or, failing agreement, such reasonable time as the third party may specify.

The third party may refuse to accept a partial ratification.

Ratification shall take effect when notice of it reaches the third party or the ratification otherwise
comes to his attention. Once effective, it may not be revoked.

Ratification is effective notwithstanding that the act itself could not have been effectively carried out at
the time of ratification.

Where the act has been carried out on behalf of a corporation or other legal person before its creation,
ratification is effective only if allowed by the law of the State governing its creation.

Ratification is subject to no requirements as to form. It may be express or may be inferred from the
conduct of the principal.

Article 16

An agent who acts without authority or who acts outside the scope of his authority shall, failing rati-
fication, be liable to pay the third party such compensation as will place the third party in the same
position as he would have been in if the agent had acted with authority and within the scope of his
authority.

The agent shall not be liable, however, if the third party knew or ought to have known that the agent
had no authority or was acting outside the scope of his authority.

CHAPTER IV
TERMINATION OF THE AUTHORITY OF THE AGENT

Article 17

The authority of the agent is terminated:

(a)

when this follows from any agreement between the principal and the agent;

(b) on completion of the transaction or transactions for which the authority was created;

(c)

on revocation by the principal or renunciation by the agent, whether or not this is consistent with the
terms of their agreement.

Article 18

The authority of the agent is also terminated when the applicable Jaw so provides,
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CONVENTION ON AGENCY IN THE INTERNATIONAL SALE OF Act No. 4, 1986
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Article 19

The termination of the authority shall not affect the third party unless he knew or ought to have known of
the termination or the facts which caused it.

Article 20 -

Notwithstanding the termination of thls authority, the agent remains authorized to perform on behalf of
the principal or his successors the acts which are necessary to prevent damage to their interests.

CHAPTER V
FINAL éROVISIONS
Article 21
The Government of Switzerland is hereby designated as the depositary for this Convention.
Article 22

(1) This Convention is open for signature at.the concluding meeting of the Diplomatic Conference on
Agency in the International Sale of Goods and will remain ! open for signature by all States at Berne
until 31 December 1984.

(2) This Convention is subject to ratification, aoceptance or approval by the signatory States.

(3) This Convention is open for accession by all States which are not signatory States as from the date it is
open for signature.

(4) Instruments of ratification, acceptance, approval and accession are to be deposited with the Govern-
ment of Switzerland.

. Article 23 -

This Convention do€s not prevail over any international agreement which has already been or may be en-
tered into and which contains provisions of substantive law concerning the matters governed by this Conven-
tion, provided that the principal and the third party or, in the case referred to in Article 2, paragraph 2, the
agent and the third party have their places of business in States parties to such agreement.

Article 24

(1) If a Contracting State has two or more territorial units in which different systems of law are applicable
in relation to the matters dealt with in this Convention, it may, at the time of signature, ratification,
acceptance, approval or accession, declare that this Convention is to extend to all its territorial units or
only to one or more of them, and may amend its declaration by submitting another declaration at any
time.

(2) These declarations are to be notified to the depositary and are to state expressly the territorial units to
which the Convention extends.

(3) If, by virtue of a declaration under this Article, this Convention extends to one or more but not all of
the territorial units of a Contracting State, and if the place of business of a party is located in that
State, this place of business, for the purposes of this Convention, is considered not to be in a Contract-
ing State unless it is in a territorial unit to which the Convention extends.

{4) If a Contracting State makes no declaration under paragraph 1 of this Article, the Convention is to ex-
tend to all territorial units of that State.

Article 25

Where a Coniracting State has a system of government under which executive, judicial and legislative pow-
ers are distributed between central and other authorities within that State, its signature or ratification, accept-
ance or approval of, or accession to this Convention, or its making of any declaration in terms of Article 24
shall carry no lmphcauon as to the internal distribution of powers within that State.

Article 26

(1) Two or more Contracting States which have the same or closely related legal rules on matters govern-
ed by this Convention may at any time declare that the Convention is not to apply where the principal
and the third party or, in the case referred to in Article 2, paragraph 2, the agent and the third party
have their places of business in those States. Such declarations may be made jointly or by reciprocal
unilateral declarations,

(2) A Contracting State which has the same or closely related legal rules on matters governed by this Con-
vention as one or more non-Contracting States may at any time declare that the Convention is not to
apply where the principal and the third party or, in the case referred to in Article 2, paragraph 2, the
agent and the third party have their places of business in those States.

(3) If a State which is the object of a declaration under the preceding paragraph subsequently becomes a
Contracting State, the declaration made will, as from the date on which the Convention enters into
force in respect of the new Contracting State, have the effect of a declaration made under paragraph
1, provided that the new Contracting State joins in such declaration or makes a reciprocal unilateral
declaration.
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Article 27

A Contracting State whose legislation requires an authorization, ratification or termination of authority to
be made in or evidenced by writing in all cases governed by this Convention may at any time make a declara-
tion in accordance with Article 11 that any provision of Article 10, Article 15 or Chapter IV which allows an
authorization, ratification or termination of authority to be other than in writing, does not apply where the
principal or the agent has his place of business in that State.

Article 28 k

A Contracting State may declare at the time of signature, ratification, acceptance, approval or accession
that it will not be bound by Aurticle 2, paragraph 1 (b).

Article 29

A Contracting State, the whole or specific parts of the foreign trade of which are carried on exclusively by
specially authorized organizations, may at any time declare that, in cases where such organizations act either
as buyers or sellers in foreign trade, all these organizations or the organizations specified in the declaration
shall not be considered, for the purposes of Article 13, paragraphs 2 (b} and 4, as agents in their relations
with other organizations having their place of business in the same State.

Article 30

(1) A Contracting State may at any time declare that it will apply the provisions of this Convention to
specified cases falling outside its sphere of application.

(2) Such declaration may, for example, provide that the Convention shall apply to:
(a) contracts other than contracts of sale of goods;

(b) cases where the places of business mentioned in Article 2, paragraph 1, are not situated in Con-
tracting States.

Article 31

(1) Declarations made under this Convention at the time of signature are subject to confirmation upon ra-
tification, acceptance or approval.

(2) Declarations and confirmations of declarations are to be in writing and to be formally notified to the
depositary.

(3) A declaration takes effect simultaneously with the entry into force of this Convention in respect of the
State concerned. However, a declaration of which the depositary receives formal notification after
such entry into force takes effect on the first day of the month following the expiration of six months
after the date of its receipt by the depositary. Reciprocal unilateral declarations under Article 26 take
effect on the first day of the month following the expiration of six months after the receipt of the latest
declaration by the depositary.

(4) Any State which makes a declaration under this Convention may withdraw it at any time by a formal
notification in writing addressed to the depositary. Such withdrawal is to take effect on the first day of
the month following the expiration of six months after the date of the receipt of the notification by the
depositary.

(5) A withdrawal of a declaration made under Article 26 renders inoperative, as from the date on which

- the withdrawal takes effect, any reciprocal declaration made by another state under that Article.

Article 32
No reservations are permitied except those expressly autherized in this Convention.
Article 33

(1) This Convention enters into force on the first day of the month following the expiration of twelve
months after the date of deposit of the tenth instrument of ratification, acceptance, approval or acces-
sion.

(2) When a State ratifies, accepts, approves or accedes to this Convention after the deposit of the tenth in-
strument of ratification, acceptance, approval or accession, this Convention enters into force in respect
of that State on the first day of the month following the expiration of twelve months after the date of
the deposit of its instrument of ratification, acceptance, approval or accession.

Article 34

This Convention applies when the agent offers to sell or purchase or accepts an offer of sale or purchase on
or after the date when the Convention enters into force in respect of the Contracting State referred to in Ar-
ticle 2, paragraph 1. :

Article 35

(1) A Contracting State may denounce this Convention by a formal notification in writing to the deposi-
tary. . \

(2) The denunciation takes effect on the first day of the month following the expiration of twelve months
after the notification is received by the depositary. Where a longer period for the denunciation to take
effect is specified in the notification, the denunciation takes effect upon the expiration of such longer
period after the notification is received by the depositary, i

IN WITNESS WHEREOQOF the undersigned plenipotentiaries, being duly authorized by their respective
Governments, have signed this Convention.

DONE at Geneva this sevenieenth day of February, one thousand nine hundred and eighty-three, in a
single original, of which the English and French texts are equally authentic.





