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CRIMINAL PROCEDURE AMENDMENT ACT, 1986

GENERAL EXPLANATORY NOTE:

[

Act No. 33, 1986

] Words in beld type in square brackets indicate omissions from

existing enactments.

enactments.

Words underlined with solid line indicate insertions in existing

ACT

To amend the Criminal Procedure Act, 1977, so as to provide

that the person making an arrest may place in safe custody
any dangerous object found on the person arrested; to in-
crease the maximum fines which may be imposed for certain
offences; to provide for the acceptance of admission of guilt
where the summons or written notice is lost or where the ac-
cused is in custody; to further regulate the release of an ac-
cused on warning; to provide that a person authorized there-
to by the attorney-general may also designate the court for a
summary trial; to provide for the setting aside of the convic-
tion by a court that finds that the accused is not capable of
making a proper defence, or was by reason of mental illness
or mental defect not criminally responsible; to make further
provision for the service of a written notice on a per-
son on whom periodical imprisonment was imposed; to fur-
ther regulate the imposition of a whipping and a moderate
correction of a whipping; to make further provision in con-
nection with the performance of community service as a con-
dition of the postponement of sentence or the suspension of
sentence; to provide for the liability of the State for patrimo-
nial loss arising from the performance of community service;
to provide for the review of proceedings before sentence; to
provide that any person who has been sentenced to a whip-
ping may be released on warning pending the review of the
proceedings; and to extend the definition of ‘‘local auth-
ority’’ for certain purposes so as to include a divisional coun-
cil and a regional services council; and to provide for matters
connected therewith,

(Afrikaans text signed by the State President.)
(Assented to 25 March 1986.)

BE IT ENACTED by the State President and the Parliament

of the Republic of South Africa, as follows:—

1. Section 23 of the Criminal Procedure Act, 1977 (hereinafter
referred to as the principal Act), is hereby amended by the ad-

5 dition of the following subsection, the existing section becoming

10

subsection (1):

“(2) On the arrest of any person, the person making the
arrest may place in safe custody any object found on the

person arrested and which may be used to cause bodily
harm to himself or others.”.

2. Section 28 of the principal Act is hereby amended by the
substitution in subsection (1) for the words following upon sub-
paragraph (ii} of paragraph (b) of the following words:

Amendment of
section 23 of
Act 51 of 1977,

Amendment of
section 28 of
Act 51 of 1977.
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“shall be guilty of an offence and liable on conviction to a
fine not exceeding [two hundred ramd] R600 or to im-

prisonment for a period not exceeding six months, and shall
in addition be subject to an award under subsection (2).”.

5 3. Section 41 of the principal Act is hereby amended by the
substitution for subsection {2) of the following subsection:

“(2) Any person who, when called upon under the provis-
ions of subsection (1) to furnish his name and address, fails
to do so or furnishes a false or incorrect name and address,

10 shall be guilty of an offence and liable on conviction to a
fine not exceeding [one hundred rand] R300 or to im-

prisonment for a period not exceeding three months.”.

4, Section 47 of the principal Act is hereby amended by the
substituticn for subsection (2) of the following subsection:

15 “(2) Any person who, without sufficient cause, fails to
assist a police official as provided in subsection (1), shall be
guilty of an offence and liable on conviction to a fine not ex-
ceeding [one hundred rand] R300 or to imprisonment for a

period not exceeding three months.”.

20 5, Section 55 of the principal Act is hereby amended—
(a) by the substitution in subsection (2) for the words pre-
ceding the proviso of the following words:
“(2) The court may, if satisfied from the return of
service referred to in paragraph (b) of section 54 (2)
25 that the summons was served on the accused in terms
of paragraph (a) of that section and that the accused
has failed to appear at the place and on the date and at
the time specified in the summons, or if satisfied that
the accused has failed to remain in attendance at the
30 proceedings in question, issue a warrant for his arrest
-and, when he is brought before the court, in a summary
manner enquire into his failure so to appear or so to re-
main in attendance and unless the accused satisfies the
court that his failure was not due to any fault on his
35 part, convict him of the offence referred to in subsec-
tion (1) and sentence him to a fine not exceeding [one
hundred rand] R300 or to imprisonment for a period
not exceeding three months:”;
(b) by the insertion after subsection (2) of the following
40 subsection:

“(2A) If the court issues a warrant of arrest in terms

of subsection (2) in respect of a summons which is en-
dorsed in accordance with section 57 (1) (a), an en-
dorsement to the same effect shall be made on the war-|

45 rant in question.”; and
(c) By the substitution for paragraph (a) of subsection (3)
of the following paragraph:

“(a) If, in any case in which a warrant of arrest is is-

sued, it was permissible for the accused in terms of

50 section 57 to admit his guilt in respect of the sum-
mons on which he failed to appear and to pay a

fine in respect thereof without appearing in court,

and the accused is arrested under such warrant in

the area of jurisdiction of a magistrate’s court

55 other than the magistrate’s court which issued the
warrant of arrest, such other magistrate’s court

may, notwithstanding any provision of this Act or

Act No, 33, 1986

Amendment of
section 41 of
Act 51 0£1977.

Amendment of
section 47 of

Act 51 of 1977.

Amendment of
section 55 of
Act 51 0f 1977,
as amended by
section 14 of
Act 59 of 1983.
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any other law to the contrary, and if satisfied that

the accused has, since the date on which he failed

to appear on the summons in question, admitted

his guilt in respect of that sunmons and has paid a

5 fine in respect thereof without appearing in court,
in a summary manner enquire into his failure to

appear on such summons and, unless the accused

satisfies the court that his failure was not due to

any fault on his part, convict him of the offence re-

10 ferred to in subsection (1) and sentence him to a
fine not exceeding [one hundred rand] R300 or to

imprisonment for a period not exceeding three
months.”. ‘

6. Section 57 of the principal Act is hereby amended by the
15 substitution for subsection (3) of the following subsection:
“(3) (a) An admission of guilt fine shall not be accepted

in terms of subsection (1) unless —
(i) the accused surrenders the sumrmons or written no-
tice in question;

20 (ii) where such summons or notice is lost or not avail-
able and payment takes place at a police station or
local authority, the accused surrenders a copy of
such summons or written notice;

(iii) where the accused is in custody under a warrant

25 endorsed in terms of section 55 (2A), the clerk of
the court is satisfied that the summons is so en-
dorsed.

(b) A copy referred to in paragraph (a) (ii) may be ob-
tained by the accused at the magistrate’s court, police

30 station or local authority where the copy of the sum-

mons Or written notice in question known as the con-
trol document is filed.

{c) Notwithstanding the provisions of subsection (1) an ac-
cused who has been arrested under a warrant referred

35 to in paragraph (a) (iii) may pay the admission of guilt

fine in question to the clerk of the court where he ap-
pears in consequence of his arrest.”.

7. Section 72 of the principal Act is hereby amended —
(a) by the substitution for paragraph (a) of subsection (1)
40 of the following paragraph:

“fa) release the accused from custody and warn him to
appear before a specified court at a specified time
on a specified date in connection with such offence
or, as the case may be, to remain in attendance at

45 the proceedings relating to the offence in question,
and the said court may, at the time of such release or

at any time thereafter, impose any condition refer-
red to in section 62 in connection with such re-

lease;’;
50 (b) by the substitution for paragraph (b) of subsection (1)
of the following paragraph:

“(b) in the case of an accused under the age of eighteen
years who is released under paragraph (a), place
the accused in the care of the person in whose cus-

55 tody he is, and warn such person to bring the ac-
cused or cause the accused to be brought before a
specified court at a specified time on a specified
date and to have the accused remain in attend-
ance at the proceedings relating to the offence in

60 question and, if a condition has been imposed in

terms of paragraph (a), to see to it that the accus-
ed complies with that condition.”;

Act No. 33, 1986

Amendment of
section 57 of
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(c) by the substitution for subsection (2} of the following
subsection:
“(2) (a) An accused who is released under subsection
(1) (a) and who fails to appear or, as the case may
5 be, to remain in attendance at the proceedings in
accordance with a warning under that paragraph,
or who fails to comply with a condition imposed
under subsection (1) {a), shall be guilty of an of-
fence and liable to the punishment prescribed
10 " under subsection (4).
(b) Any person in whose custody an accused is placed
under subsection (1) (b) and who fails in terms of a
warning under that subsection to bring the accused
before court or to have the accused remain in at-
15 tendance, or who fails to see to it that the accused

complies With a condition referred to in subsection
{ Ei , shall be gulity of an olfence and liable to
the punishment prescribed under subsection (4).”;

(d) by the substitution for paragraph (b) of subsection (3)
20 of the following paragraph:

“(b) A court which releases an accused under subsec-
tion (1) shall, at the time of releasing the accused,
record or cause the relevant proceedings to be re-
corded in full, and where such court is a magis-

25 trate’s court or a regional court, any document
purporting to be an extract from the record of pro-
ceedings of that court and purporting to be cer-
tified as correct by the clerk of the court and which
sets out the warning relating to the court before

30 which, the time at which and the date on which the
accused is to appear or the conditions on which he

was released, shall, on its mere production in any

court in which the relevant charge is pending, be
prima facie proof of such warning.”; and

35 {e) by the substitution for subsection (4) of the following
subsection:

“(4) The court may, if satisfied that an accused refer-
red to in subsection (2) (a) or a person referred to in
subsection (2) (b), was duly warned in terms of para-

40 graph (a) or, as the case may be, paragraph (b) of sub-
section (1), and that such accused or such person has
failed to comply with such warning or to comply with a

condition imposed, issue a warrant for his arrest, and

may, when he is brought before the court, in a sum-
45 mary manner enquire into his failure [to comply with
the warning] and, unless such accused or such person
satisfies the court that his failure was not due to fault
on his part, sentence him to a fine -not exceeding [one
hundred rand] R300 or to imprisonment for a period

50 not exceeding three months.”.

8. Section 74 of the principal Act is hereby amended by the
substitution for subsection (7) of the following subsection:

*“(7) The court, if satisfied from evidence placed before it

that a parent or guardian has been warned to attend the

55 proceedings in question and that such parent or guardian

has failed to attend such proceedings, or that a parent or
guardian has failed to remain in attendance at such proceed-
ings, may issue a warrant for the arrest of such parent or
guardian and, when he is brought before the court, in a
60 summary manner enquire into his failure to attend or to re-
main in attendance, and, unless such parent or guardian sat-
isfies the court that his failure was not due to fault on his

Act No. 33, 1986

Amendment of
section 74 of
Act 51 of 1977.
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part, sentence him to a fine not exceeding [one hundred
rand} R300 or to imprisonment for a period not exceeding

three months.”.

9. Section 75 of the principal Act is hereby amended by the
5 substitution for paragraph (c¢j of subsection (1) of the following
paragraph:

“(c) any other court which has jurisdiction and which has
been designated by the attorney-general or any person
authorized thereto by the attorney-general, whether in

10 general or in any particular case, for the purposes of
such summary trial.”.

10, Section 77 of the principal Act is hereby amended by the
substitution for subsection (6) of the following subsection:
“(6) (a) If the court finds that the accused is not capable

15 of understanding the proceedings so as to make a prop-
er defence, the court shall direct that the accused be
detained in a mental hospital or a prison pending the
signification of the decision of the State President, and
if the court so directs after the accused has pleaded to

20 the charge, the accused shall not be entitled under sec-
tion 106 (4) to be acquitted or to be convicted in re-
spect of the charge in question.

(b) 1If the court makes a finding in terms of paragraph (a)

after the accused has been convicted of the offence
25 charged but before sentence is passed, the court shall
set the conviction aside, and if the accused has pleaded
guilty it shall be deemed that he has pleaded not

guilty.”.

11. Section 78 of the principal Act is hereby amended by the
30 substitution for subsection (6) of the following subsection:

“(6) If the court finds that the accused committed the act
in question and that he at the time of such commission was
by reason of mental illness or mental defect not criminally
responsible for such act—

35 {a) the court shall find the accused not guilty, or

{b) if the court so finds after the accused has been con-
victed of the offence charged but before sentence is
passed, the court shall set the convicticn aside and find
the accused not guilty,

40 by reason of mental illness or mental defect, as the case
may be, and direct that the accused be detained in a mental
hospital or a prison pending the signification of the decision
of the State President.”.

12. Section 154 of the principal Act is hereby amended by the
45 substitution for subsection (5) of the following subsection:

“(5) Any person who publishes any information in con-
travention of this section or contrary to any direction or
authority under this section or who in any manner whatever
reveals the identity of a witness in contravention of a direc-

50 tion under section 153 (2), shall be guilty of an offence and
liable on conviction to a fine not exceeding [five hundred
rand] R1 500 or to imprisonment for a period not exceeding

one year or to both such fine and such imprisonment.”.

13. Section 170 of the principal Act is hereby amended by the
35 substitution for subsection (2) of the following subsection:

“(2) The court may, if satisfied that an accused referred
to in subsection (1) has failed to appear at the place and on
the date and at the time to which the proceedings in ques-
tion were adjourned or has failed to remain in attendance at

60 such proceedings as so adjourned, issue a warrant for his ar-
rest and, when he is brought before the court, in a summary

Act No. 33, 1986

Amendment of
section 75 of
Act 51 of 1977,
ag substituted by
section 3 of

Act 56 of 1979,

Amendment of
section 77 of
Act 51 of 1977.

Amendment of
section 78 of
Act 51 of 1977.

Amendment of
section 154 of
Act 51 of 1977.
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section 170 of
Act 51 of 1977,
as amended by
section 5 of

Act 109 of 1984.
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manner enquire into his failure so to appear or so to remain
in attendance and, unless the accused satisfies the court that
his failure was not due to fault on his part, convict him of
the offence referred to in subsection (1) and sentence him
5 to a fine not exceeding [R106] R300 or to imprisonment for

a period not exceeding three months.”.

14. Section 183 of the principal Act is hereby amended by the
substitution for subsection (2) of the following subsection:
“(2) Any person who fails to comply with the provisions
10 of subsection (1), shall be guilty of an offence and liable on
conviction to a fine not exceeding [one hundred rand] R300
or to imprisonment for a period not exceeding three
months.”.

15. Section 250 of the principal Act is hereby amended by the
15 substitution for subsection (3) of the following subsection:

“(3) Any person who is the holder of the necessary auth-
ority and who fails without reasonable cause to produce
forthwith such authority to the person making the demand
under subsection (2) for the production thereof, or who fails

20 without reasonable cause to submit such authority to a per-
son and at a place and within such reasonable time as the
person making the demand may specify, shall be guilty of
an offence and liable on conviction to a fine not exceeding
[one hundred rand] R300 or to imprisonment for a period

25 pot exceeding three months.”.

16. Section 285 of the principal Act is hereby amended by the
addition to subsection (2) of the following paragraph, the exist-
ing subsection becoming paragraph (a):

“(b) the court which tries any person on a charge of con-
30 travening subsection (4) (a} shall, subject to subsection
(5), cause a notice as contemplated in paragraph (a) to

be served on that person.”.

17. Section 292 of the principal Act is hereby amended by the
substitution for subsection (1) of the following subsection:

35 “(1) When a court may sentence a person to a whipping,
the whipping may be imposed in addition to or in substitu-
tion of any other punishment to which such person may
otherwise be sentenced: Provided that a whipping shall not
be imposed in addition to any sentence of imprisonment,

40 with or without the option of a fine, unless the whole or
part of that imprisonment is suspended.”.

18. Section 293 of the principal Act is hereby amended—
(a) by the deletion of subparagraph {iv) of paragraph (a};
{b) by the addition to paragraph (a) of the following subpa-
45 ragraphs: -
“(v)} murder, where the sentence of death is not im-
posed;
(vi) arson or malicious injury to property;
(vii)} public violence or sedition;”; and
50 (c) by the substitution for paragraph (c) of the following
paragraph: '
“(c) culpable homicide involving an assault; or”.

19. Section 294 of the principai Act is hereby amended by the

addition to subsection (1) of the following paragraph, the exist-
55 ing subsection becoming paragraph (a):

“(b) Notwithstanding the provisions of paragraph (a) a male

person of or over the age of 17 years but under the age

of 21 years may be sentenced to a whipping in terms of]

Act No. 33, 1986
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that paragraph in addition to any other sentence ex-
cluding imprisonment, with or without the option of a
fine, unless the whole of that imprisonment is sus-

Eended. ”,

5 20. Section 297 of the principal Act is hereby amended-—
(a) by the substitution for item (cc) of subparagraph (i) of

10

15

20

25

30

35

40

45

50

55

60

(b) by the insertion after subsection (1) of the following -

(c)

paragraph (a) of subsection (1) of the following item:
“(cc) the [rendering] performance without remunera-

tion and outside the prison of some service for the

benefit of the community under the supervision or

control of an organization or institution which, or
person who, in the opinion of the court, promotes
the interests of the community (in this section re-
ferred to as community service);”;

subsection:

“(1A) A condition relating to the performance of

community service shall only be imposed—
(a) if the person concerned is 15 years or older; and

{b) for the performance of that service for a period of

not less than 50 hours.”;

by the substitution in subsection (8) for the words fol-

lowing upon paragraph (b} of the following words:

“on condition that the person concerned [render
some service for the benefit of the community] per=
form community service or that he submit himself
to mnstruction or treatment or to the supervision or
control of a probation officer or that he attend or
reside at a specified centre for a specified purpose,
may, whether or not the court is constituted differ-
ently than it was at the time of such postponement
or suspension, at any time during the period of
postponement or suspension on good cause shown
amend any such condition or substitute any other
competent condition for such condition, or cancel
the order of postponement or suspension and im-
pose a competent sentence or put the suspended

sentence into operation, as the case may be.”; and

(d) by the insertion after subsection {8) of the following

subsections:

“(8A) (a) A court which under this section has im-

posed a condition according to which the person
concerned is required to perform community ser-
vice, to undergo instruction or treatment or to at-
tend or réside at a specified centre for a specified
purpose, shall cause to be served upon the person
concerned a notice in writing directing him to re-
port on a date and time specified in the notice or
(if prevented from doing so by circumstances be-
yond his control) as soon as practicable thereafter,
to the person specified in that notice, whether
within or outside the area of jurisdiction of the
court, in order to perform that community service,
to undergo that instruction or treatment or to at-
tend that centre or to reside thereat, as the case
may be. :

(b) A copy of the said notice shall serve as authority to

the persen mentioned therein to have that com-
munity service performed by the person concerned
or to provide that instruction or treatment to the
person concerned or to allow the person concerned
to attend that centre or to reside thereat.

(8B) Any person who —

Act No. 33, 1986
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(@) when he reports to perform community service, to

{b) impersonates or falsely represents himself to be

10

shall be guilty of an offence and liable on conviction to
imprisonment for a period not exceeding three

. undergo instruction or treatment or to attend or
reside at a specified centre for a specified purpose,
is under the influence of intoxicating liquor or
drugs or the like; or

the person who has been directed to perform the
community service in question, to undergo the in-
struction or treatment in question or to attend or
reside at the specified centre for the specified pur-
pose,

months.”.

15 21. The following section is hereby inserted after section 297
of the principal Act:

“Liability for
atrimonial
oss arising
from per-
2() formance of
community

25

30

35

40

297A. (1) If patrimonial loss may be recovered

from an accused on the ground of a delict committed
by him in the performance of community service in
terms of section 297, that loss may, subject to subsec-
tion (3), be recovered from the State.

(2) Subsection (1) shall not be construed as pre-
cluding the State from obtaining indemnification
against its liability in terms of subsection (1) by
means of insurance or otherwise.

(3) The patrimonial loss which may be recovered
from the State in terms of subsection (1) shail be re-
duced by the amount from any other source to which
the injured person is entitled by reason of the patri-
monial loss suffered by him.

(4) In so far as the State has made a payment by
virtue of a right of recovery in terms of subsection
(1), all the relevant rights and legat remedies of the
injured person against the accused shall pass to the
State.

(5) If any person as a result of the performance of
community service in terms of section 297 has suf-
fered patrimonial loss which cannot be recovered
from the State in terms of subsection (1), the Direc-
tor-general: Justice may, with the concurrence of the

Treasury, as an act of grace pay such amount as he
may deem reasonable to that person.”.

22. The following section is hereby inserted after section 304
of the principal Act:

45 “Review of
proceedings
before sen-
tence.

50

55

60

304A. (1) (a) If a magistrate or regional magistrate

after conviction but before sentence is of the
opinion that the proceedings in respect of which
he brought in a conviction are not in accordance
with justice, or that doubt exists whether the
proceedings are in accordance with justice, he
shall, without sentencing the accused, record the
reasons for his opinion and transmit them, to-
gether with the record of the proceedings, to the
registrar of the provincial division having juris-
diction, and such registrar shall, as soon as prac-
ticable, lay the same for review in chambers be-
fore a judge, who shall have the same powers in,
respect of such proceedings as if the record
thereof had been laid before him in terms of sec-
tion 303,

(b) When a magistrate or a regional magistrate acts

in terms of paragraph (a), he shall inform the ac-
cused accordingly and postpone the case to some

future date pending the outcome of the review

Act No. 33, 1986
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proceedings and, if the accused is in custody, the
magistrate or regional magistrate may make
such order with regard to the detention or re-
lease of the accused as he may deem fit.”,

5 23. Section 308 of the principal Act is hereby amended by the
addition of the following subsection:
“(3) Notwithstanding the provisions of subsection (2),

such person may, pending the review, be released on warning
on a cendition as contemplated in section 307 (3), in which

10 case the provisions of section 72 shall mutatis mutandis ap-
ply.”.

24, The following section is hereby substituted for section 338
of the principal Act:

“Production ~ 338. Where any law requires any person to pro-

15 ofdocument ‘duce any document at any criminal proceedings at
y accused in . .

criminal pro- Which such person is an accused, and such person

ceedings. fails to produce such document at such proceedings,

such person shall be guilty of an offence, and the

court may in a summary manner enquire into his fail-

20 ure to produce the document and, unless such person

satisfies the court that his failure was not due to any

fault on his part, sentence him to any punishment

provided for in such law, or, if no punishment is so

provided, to a fine not exceeding {one hundred rand]

25 R300 or to imprisonment for a period not exceeding

three months.”.

25, Section 341 of the principal Act is hereby amended by the
substitution for paragraph (e) of subsection (2) of the following
paragraph:

30 “(e) For the purposes of this subsection ‘“local authority”
means a city council, a town council, a village council,
a village management board, a divisional council, a re-

gional services council or a local board.”.

26. (1) This Act shall be called the Criminal Procedure
35 Amendment Act, 1986.
(2) Sections 6, 20 and 21 shall come into operation on a date
fixed by the State President by proclamation in the Gazette.

Act No. 33, 1986
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