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(viii)
SUMMARY OF RECOMMENDATIONS

1. Asfew changes as possible should be made in order to strive for a satisfactory degree of

harmonisation and certainty (par 4.2).

2. No exclusion of entities such as banks or insurance companies are proposed (par 4.6).

3. Only terms that do not have an obvious meaning in the context of the insolvency law
should be defined (par 4.9).

4. It should be made clear that the ranking of claimsisleft to South African insolvency law

and not merely to South Africa’s conflict of law rules (par 4.14).

5. It isimportant that the automati c effect of clause 20 create abreathing spacewithout delay
(par 4.18), but the court may at the request of the foreign representative or a person affected by
the operation of clause 20 modify or terminate the scope of the stay and suspension of

proceedings (par 4.19).

6. The question of the appointment of alocal representative should be left to the court in
accordance with the Model Law (par 4.25).

7. It should be made clear that the court has authority to indicate which South African rules
should apply and modify such rules or set out conditions subject to which any rule should apply
(par 4.35).

8. Section 149(1) of the Insolvency Act should be amended to indicate that foreign
representatives and creditors have accessto the court as provided in Chapter 2 of the Model Law
and liquidation of the estate of adebtor islimited as provided in Chapter 5 of the Law (par 5.3).

9. The Commission recommendsthe enactment of the Bill inthe Annexureto thereport (par
6.2).



Enactment in South Africa of
UNCITRAL'SModd Law on Cross-Border Insolvency

1 I ntroduction

1.1  On15December 1997 the General Assembly of the United Nations adopted aresolution,
co-sponsored by South Africa, recommending that Statesreview their legislation on cross-border
insolvency and inthat review givefavourable consideration to UNCITRAL's' model law, bearing
in mind the need for internationally harmonised |egislation governing instances of cross-border
insolvency. The resolution also recommended that all efforts be made to ensure that the Model

Law together with the Guide to Enactment became generally known and available.

1.2 TheModd Law was developed in close cooperation with the International Association
of Insolvency Practitioners (INSOL ) over anumber of years and benefited from INSOL 's expert
advice during all stages of the preparatory work. Active consultative assistance during the
formation of the Law was also received from Committee J of the Section on Business Law of the
International Bar Association. UNCITRAL and INSOL held two international colloquia of
insolvency practitioners, judges, government officials and representatives of other interested
sectorsin Viennaand Toronto where it was suggested that the work of UNCITRAL should have
the limited but useful goal of facilitating judicial cooperation, court accessfor foreign insolvency
administrators and recognition of foreign insolvency proceedings. Before the session of the
Commission in May 1997, at which the Model Law was adopted, another international meeting
of practitionerswas held in New Orleansto discuss the draft text prepared by a Working Group.
The participants were mostly judges, judicial administrators and government officials. They
generally considered that the model legidation, when enacted, would constitute a major

improvement in dealing with cross-border insolvency cases.

2 I nvitation for comment

21  On25May 1998 comments were invited from about 130 selected correspondents on the
advisability of the enactment in South Africa of an adaptation of the Model Law attached to the

1 United Nations Commission on International Trade Law.
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invitation. The Guide to Enactment of the UNCITRAL Model Law on Cross-Border
Insolvency? (hereafter the "Guide to Enactment") was also attached to the invitation for
comment. Theinvitation with the Annexures were published on the website of the South African
Law Commission on the Internet.® The responses to the invitation for comments are discussed
below.

3 Support for enactment of the Model Law

3.1  Thereisstrong support for the principle that an adaptation of the Model Law should be
enacted in South Africa

3.2  Judges A P Beckley and S P B Hancke of the Orange Free State High Court say in
principle they are not aware of any reasons why the Model Law should not be enacted. On the
contrary, they feel that it is to be recommended, having regard to the fact that "[a]n insolvency
or bankruptcy statute is only in force in the State where it is enacted, though by the comity of
nations assignmentsin bankruptcy in one State are sometimes recognised as effectivein another"*
and that specia legidative provision has been made for the recognition of foreign sequestration
orders and for foreign trustees. (See, eg, the so-called "Cork Report”; Sir Kenneth Cork,
Insolvency Law and Practice: Report of the Review Committee, June 1982 CMND 8558 chapter
49.) They areaso aware of similar provisionsin other countries, including Australia, Zambiaand

Swarziland. Their views have been discussed with the Judge President and carry his approval.

3.3 A committee of the Society of Advocates of Natal, consisting of C JPammenter SC and
G D Harpur, believesthat | egidation of thetype proposed isdesirable. Although the effect of such
legidation would be more or less the same as our common law regarding the recognition of
foreign trustees, it would be desirable to have legidation in place which accords with

corresponding legidation in countries which are South Africa's major trading partners.

2 United Nations General Assembly A/CN.9/442 19 December 1997. The document is available on the
internet at the following address. http://www.un.or.at/uncitral/en-index.htm

3 The address for these documents is http://www.law.wits.ac.za/sal c/media/media.html

4 Per Wessels, JA, in R v Etberg 1932 AD 142 at 145.
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Judge Zulman makesthefollowing recommendationsin paragraph 20 of hisFinal Report

on Trans-National I nsolvency:®

34.1

34.2

34.3

It is, in hisview, beyond doubt that thereis, to use the words of Sir Donald NichollsV C°
"acrying need for an international insolvency convention. Trade takes placeincreasingly

on an internationa basis. So does fraud. Money is transferred quickly and easily".’

Now that South Africa has entered the world of nations as it were and with increasing
commerce and the incidence, magnitude and complexity of cross-border insolvenciesin
recent years it seemsto him to be essential for South Africato bein step with the rest of
theworld. Hebelievesthat one can hardly expect foreign investors and personswho wish
to do business with South Africa to be left with a Situation where there is some
uncertainty and indeed, in some cases, gapsin regard to a situation where a cross-border
insolvency occurs.® It would be far preferable if they were able to have aready source of
referenceto such law in astatute preferably astatute of universal application. Inthislatter
regard the enactment by South Africa of the UNCITRAL Model Law isthe first prize
which South Africa should aim at.

It is clear to him from the literature which he has read on the subject and from his
discussions with participants at the United Nations in the working group concerned with
the drafting of the Model Law that the Model Law certainly enjoys the support of
influential specidistsin the field of insolvency in countries such as the United States of
America, Canada, the United Kingdom, many European countries and countries in the
East. The proposalsinthe Model Law as explained by Professor Westbrook and Judge

Brozman are "modest" and make no attempt to "harmonise the substantive law of the

Rand Afrikaans University Research Unit for Banking Law 1998.
In re Paramount Airways Ltd (In administration) [1993] Ch 223 (CA) at 239 A - D.
See paragraph 3.5.1 below.

See paragraph 3.5.2 below.
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enacting jurisdictions'.® This factor may well explain the broad consensus which was
achieved among the countries who participated in drafting the Model Law. Of much
significance, in hisopinion, and of particular relevance to South Africais the point made
by Mr Burman to the Senate Sub-Committee that the adoption of the Model Law will
"further the interests of fair trestment for investors, lenders and commercial borrowers

across all borders and thus facilitate investment and trade”.*°

The New Zealand Law Commission recommends that New Zealand should adopt the

Model Law™ for, amongst others, the following reasons:

351

352

353

The ahility to transact business globally and to move large amounts of money from state
to state has created an economically borderless world which must, nevertheless, operate

within the boundaries of sovereign nations.'

Doubts about recoverability on bankruptcy of loans made by offshore entities are likely

to impact adversely on foreign investment.™

Itislikely that countries seeking funding from the International Monetary Fund (IMF) will
enact the Model Law because bankruptcy lawswhich treat foreignersfairly areastandard
condition of the IMF; the United States has a significant influence on the administration
of the Fund and the United States is likely to adopt the Model Law.*

10

11

12

13

14

See paragraph 3.6 below.

Cf Jonathan L Flaxer "United States Senate Subcommittee Holds Hearings on UNCITRAL Cross-Border
Insolvency Proposal” Insol World March 1998.

Law Commission Cross-Border I nsolvency: Should New Zealand adopt the UNCITRAL Model Law
on Cross-Border | nsolvency? Report 52 Wellington: February 1999, hereafter the"New Zealand report”.
Internet address: www.lawcom.gov.nzl/pulications.html

New Zealand report par 67 on page 24.

New Zealand report par 87 on page 31. See the remark quoted in paragraph 82 on page 29 that Wall
Street analystswho assess how risky itistoinvest in aparticular developing country often look at thetype
of bankruptcy system in place.

New Zealand report par 84 on page 30.



3.6 TheModel Law respects differencesin national procedural laws and does not attempt a

substantive unification of insolvency law.*

3.7 The New Zealand report points out™ that in the United States the Model Law awaits
reconsideration of other bankruptcy reformsin the Bill inwhich it has been placed and states that
their enquirieshavereveal ed that Australia, the United Kingdom and Canadaarelikely to consider
adoption of the Model Law in the near future. On 5 May 1999 the United States House of
Representatives passed Bill H.R.833, which includes the provisions of the Model Law adapted
for inclusion in the United States Bankruptcy Code."

4 Proposalsfor Model Law adapted for enactment in South Africa

€)] Introduction
4.1  The proposals of the South African Law Commission for the Model Law, adapted for
enactment in South Africa, are reflected in the Annexure.

4.2  Inlinewith paragraph 12 of the Guideto Enactment asfew changes as possible have been
made in the proposed adaptation in order to strive for a satisfactory degree of harmonisation and

certainty.’®
(b)  Clausel - exclusion of entitiesfrom operation
4.3  Clause1(2) of theModel Law makes provision for the exclusion of entities, such asbanks

or insurance companies, that are subject to a special insolvency regime, from the operation of the
Model Law.

15 New Zealand report par 124 on page 43.
16 Par 75 on page 26.

17 See Legidative News at www.abiworld.org for progress on this Bill.

18 This approach is supported by the New Zealand report par 134 on page 46.



4.4

441

4.4.2

4.4.3

4.5

Section 1501 (c) of Bill H.R.833 introduced in the United States excludes the following:

A proceeding concerning an entity identified by exclusion in subsection 109(b) of the
United States Bankruptcy Code. Clause 109(b) excludes arailroad, adomestic insurance
company, bank, savings bank, cooperative bank, savings and loan association, building
and |l oan association, homestead association, licensed small businessinvestment company,
credit union, or industrial bank or similar institution which is an insured bank as defined
in the Federal Deposit Insurance Act and a foreign insurance company, bank, savings

bank, cooperative bank, etc, engaged in business in the United States.

An individua or an individua and such individual's spouse who have debts within the
limits specified in section 109(e) and who are citizens of the United States or aliens
lawfully admitted for permanent residence. The limits for an individua with regular
income are non-contingent, liquidated, unsecured debts of less that $250,000 and non-
contingent, liquidated secured debts of less than $750,000.

An entity subject to a proceeding under the Securities Investor Protection Act, a
stockbroker subject to chapter 7 111 of the Bankruptcy Code or a commodity broker

subject to chapter 7 1V of the Code.

Theexclusionsin thisUnited States Bill appear to be extensive and countrieslike Canada

may be encouraged to follow suit. Banks which are subject to statutory management under the

Reserve Bank Act are the only express exclusions recommended by the New Zealand report.™

Thereason isthat if there isabank insolvency in New Zealand which is likely to cause systemic

financia failure it is necessary for New Zealand regulators to retain control of assets in New

Zealand so that systemic difficulties can be minimised. The report expresses the view on current

evidence that life insurance companies per se do not pose a sufficient threat of systemic financia

failure to warrant exclusion from the Model Law.%°

19

20

Par 218 on page 69.

Par 141 on page 49.



4.6  Commentwasinvited onthe question whether special insolvency regimesin South Africa,
such as banks or insurance companies, should be excluded from the Model law. No submissions

were received in this regard and no exclusions are provided for in the Bill.

(©) Clause 2 - definitions

4.7  Paragraph 72 of the Guide to Enactment points out that the expression "centre of main
interests’ in subparagraph (b) - definition of a foreign main proceeding - is used aso in the
European Union Convention on Insolvency Proceedings. It isconceded that it may be difficult to
prove the centre of maininterest, for examplein the case of amulti-national company. However,
clause 16(3) creates a rebuttable presumption that the debtor's registered office, or habitual
residence in the case of an individual is the centre of the debtor's main interests. Although this

will not solve al problemsiit appears to be the best available option.

4.8 The definition of "establishment” reads as follows:

) "establishment” means any place of operations where the debtor carries out a

non-transitory economic activity with human means and goods or services.

Paragraph 75 of the Guide to Enactment points out that this definition isinspired by article 2(h)
of the European Union Convention on Insolvency Proceedings. It is a precondition for the
recognition of a foreign non-main proceeding that the debtor has such an establishment in the
country inquestion. Itisclearly intendedtolimit the recognition of such proceedingsto countries

with whom the debtor has a significant connection.

4.9  Paragraph 67 of the Guideto Enactment saysthat sincethe Model Law will be embedded
in the national insolvency law, article 2 only needs to define the terms specific to cross-border
scenarios. Thus, the Model Law contains definitions of the terms "foreign proceeding”
(subparagraph (a)) and "foreign representative” (subparagraph (d)), but not of the person or body
that may be entrusted with the administration of the assets of the debtor in an insolvency
proceeding in the enacting State. To the extent that it would be useful to define in the national
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statute the term used for such a person or body (rather than just using the term commonly
employed to refer to such persons), this may be added to the definitions in the law enacting the
Model Law. It is debatable whether it is advisable to define the terms "liquidator” and "trustee”
in the adapted Model Law. Theterms "curator”" and "receiver" are defined because they do not
have an obvious meaning in the context of "the laws of the Republic relating to insolvency”. It
is submitted that it is clear what is meant by "trustee" or "liquidator” with reference to the laws

relating to insolvency. The sameis truein respect of a"judicial manager”.

(d)  Clause4 - competent authority

4.10 InNew Zedand, Masters of the High Court are senior judicial officers who exercise al
jurisdiction of ajudge in chambers and specific court jurisdiction entrusted to them, including a
good deal of the court's insolvency jurisdiction. The New Zeaand report recommends that the
Masters should have jurisdiction under the Model Law.*

411 Theposition of the Masters of the High Court in South Africaisdifferent. Although they
exercise some functions which may be performed by a High Court judge, they do not exercise
court jurisdiction generally. No objections were received to a submission that it is not necessary
or advisable to refer to the Master of the High Court or any other authority in clause 4 because
the functions in the Act should be performed by the High Court.

(e Clause 13(2) - recognition of foreign creditors secured claims

412 One of the mgjor bank's queries is whether or not it will be necessary to establish the
manner in which foreign creditors security for their claim against a debtor will be recognised in
the Republic. A committee of the Society of Advocatesof Natal, consisting of C JPammenter SC
and G D Harpur, says problems could arise as regards preferent claims. What would the position
be if acreditor in the foreign proceedings had a claim which enjoys a preference in the country
from which the proceedings emanated but which claim would not enjoy a preference in South
Africa? They believe that section 13 does not properly cover this situation. If the draft Act
remainsasitislocal creditors could be prejudiced if aforeign creditor's claim isallowed to enjoy

apreference that it would not otherwise enjoy in South Africa. Accordingly they propose that

21 Par 157 on page 53.
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the draft Act should be amended to spell out that the foreign creditor's claim will only enjoy such

preference as it would enjoy if it were a South African claim.

4.13 Clause 13(1) provides clearly that the ranking of claims is not affected by the clause.
Clause 32 preservestherights of secured creditorsor creditorswith rightsinrem. Paragraph 199
of the Guide to Enactment says the payment of these claims depends on the law of the State
where the proceeding is conducted and they are not affected by clause 32. Although there does
not seem to be direct authority on the point, it has been remarked that " South African principles
of private international law may be that rightsin regard to the distribution of available assetsfall
to be decided according to the lex fori", in other words South African law (Ex parte Steyn 1979
(2) SA 309 (O) 311). In Ex parte Meinke 1954 (4) SA 391 (T) 395 the order contained the

following:

That the admission and rejection of such claims, the liability of the company therefor to
the extent of its assets in the Union of South Africa, and all questions of mortgage or
preference in respect of such assets, shall be regulated by the law and practice of the
Union of South Africafor the time being in insolvency;

4.14 Itissubmitted that the important matter of the ranking of claims should be left to South
African insolvency law asis provided in clause 13(2), but that the application of South African
law and not perhaps merely its conflict of law rules, should be stated beyond any doubt by adding
the following subclause to clause 13:

(3  Without derogating from the application of the law and practice of the
Republic generally, the ranking of claims in respect of assets in the Republic shall be
regulated by the law and practice of the Republic on the ranking of claims.

()] Clause 17 - decision to recognise a foreign proceeding
4.15 The Society of Advocates of South Africa (Witwatersrand Division), in comments by
A P Rubens SC and David Leibowitz, says that the one aspect of the draft Act which causes

concern is that it does not provide for reciprocity in two important senses:

4.15.1 It is not an explicit pre-requisite for obtaining an order under the draft Act that the
"foreign proceeding” defined therein falls within the jurisdiction of a country having a
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gmilar legidlative instrument to the Model Act. The consequences of this is that
protection and assistance may be afforded to foreign creditors and a foreign liquidator
without South African creditors and the South African liquidator having access to the
same assistance in the jurisdiction in which the foreign proceedings take place. In their
view the Act ought only to be capable of being invoked in respect of foreign proceedings
which take place in a jurisdiction which affords reciprocal rights to South African

creditors and liquidators.

4.15.2 The Act provides for the participation of creditors in the foreign jurisdiction in the
distribution of the debtor's assets in South Africa. It does no afford the reciprocal rights
of participation to South African creditorsin respect of the assets distributed pursuant to
the foreign proceedings in question. In their view this creates an unnecessary potential

for inequity as between creditorsin the two different jurisdictions.

4.16 A committee of the Society of Advocates of Natal, consisting of C J Pammenter SC and
G D Harpur, says section 17 read with section 6 of the draft Act hasthe effect of obliging acourt
to recognise aforeign proceeding unlessit would be “manifestly contrary to public policy” to do
so: the court is not vested with a discretion in the ordinary course as to whether or not to
recognise aforeign proceeding; thiswould appear to be undesirable particularly having regard to
thefact that the granting of arecognition order would have the automatic effect of prohibiting the
commencement or continuation of legal proceedings against the debtor, execution against his
assets etc (see section 20(1) of the draft Act) and could lead to abuses; the recognition order
could also beaway of alowing acreditor to indirectly enforce ajudgment in South Africawhich
would otherwise not be enforceable (i e for the reason that it isaforeign tax claim or aclaim for
punitive damages). They believe that these problems could be obviated if the court was given a
wider discretion as to whether or not to grant arecognition order. To alow it to declineto grant
recognitionif it would be"manifestly contrary to public policy" asrequired by section6is, intheir
view, far too limited. They add that the draft Act provides for the recognition of all foreign
insolvency proceedings provided they fall within thedefinition of "foreign proceedings” in section
2(a). Thereisno provision for requiring reciprocity. In the result the South African Courtswould

be obliged to recognise a foreign proceeding emanating from a country which would not
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necessarily recognise South African proceedings. They believethereforethat the draft Act should

be amended to make provision for requiring such reciprocity.

4.17 Except for the automatic recognition provided for in clause 20 any relief given by the
court is in the discretion of the court and can be tapered to suit particular circumstances.
Concerns about unfair treatment of local creditors or liquidators are certainly issues that can be
addressed when the court exercisesitsdiscretion about therelief to be granted in aparticul ar case.
The view that the Model Law would entitle a creditor to enforce a claim for punitive damages
against a South African estate, is not supported. Claims will certainly be admitted against the
South African estate only if they areenforceable here. Theenforcement of foreign revenueclaims
isapolicy matter. The recognition of foreign revenue claims as concurrent claimsin the adapted
Model Law did not elicit unfavourable comment (footnote 4 of the adapted Model Law).

However, the concerns expressed by these commentators deserve careful consideration.

4.18 TheGuideto Enactment stressesthat the outcome of an application should be predictable
(cf paragraphs 13 and 16). It isvery important that the automatic effects of clause 20 create a
breathing space without delay (paragraph 32 of the Guide to Enactment). Requirements such as
comity or reciprocity would probably impair the predictability of an application serioudy and
hamper the ability to obtain the minimum relief urgently. According to paragraphs 143, 149 and
150 of the Guide to Enactment: if recognition should in agiven case produce results that would
be contrary to the legitimate interests of an interested party, the law of the enacting State should
provide possibilities for protecting those interests; sometimesit may be desirable for the court to
modify or terminate the effects of article 20; it may be necessary to set out the grounds on which
the court could modify or terminate the mandatory effects under article 20; it would be consistent
with the objectives of the Model Law if an enacting State spells out provisions that govern this
guestion and the procedure.

419 Itisapolicy question whether the automatic effects of recognition in clause 20 should be
limited. It appears advisable to build in a safety valve in this regard. It is submitted that the

proposed clause 20 (2) should beamended asfollows (wording similar to clause 22(3) isused):
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(2)  Thescope, and the modification or termination, of the stay and suspension
referred to in subsection (1) of this section are subject to the provisions of sections 20, 23
and 75 of the Insolvency Act, 1936 (Act No. 24 of 1936), and sections 341 and 359 of
the Companies Act, 1973 (Act No. 61 of 1973) and the court may at the request of
theforeign representativeor aper son affected by subsection (1) modify or terminate
the scope of the stay and suspension to the extent that it considers appropriate.

(9) Clause 18(a) - foreign representativetoinform court of substantial changein status
of foreign proceeding or foreign representative's appointment
4.20 One of the maor banks says that in their view any change of whatsoever nature should

be reported.

4.21 It is acceptable to limit reports to changes in the status or foreign proceedings or the
representatives appointment, becausethe court would not beinterested inlesssignificant changes.
Every change in the status of a foreign proceeding or foreign representatives appointment is
substantial and the interpretation of the word "substantial” may cause difficulty. It issubmitted
that the word " substantial” in clause 18(a) of the Model Law (quoted above) should be
deleted.

(h)  Clause 19 - administration by foreign representative or other person designated

4.22 Mr Sackstein, as chairperson of the insolvency committee of the Law Society of South
Africa, thinksit isabsolutely essential that alocal representative must be nominated in the papers
to represent the overseas trustee or liquidator. This is essential because there must be a local
domicilium and the most sensible method would be to allow the applicant to designate to the
court a person domiciled in the Republic to act on his or her behalf and this delegation should

form part of the court order.

4.23  Section 22(2)(a) of the Administration of Estates Act 66 of 1965 providesthat the Master
may refuse to recognise the foreign appointment of an executor until the executor has chosen
domicilium citandi et executandi in the Republic. In the case of a deceased who is neither
ordinarily resident within the Republic nor the owner of any property other than shares, stocks,
the right to dividends thereon, or any credit balance at any bank or other financial institution, or
debentures or any right to interest thereon, the Master may in terms of section 25, after an

affidavit in the prescribed form has been lodged by the foreign representative, dispense with
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certain formalitiesif the Master is satisfied that no person in the Republic will be prejudiced. The
affidavit?> must give "the full name and address of any duly authorized agent in the Republic
acting on behalf of the foreign representative”. It is conspicuous that there is not an invariable

requirement that an agent must be appointed.

4.24 Ron Harmer® refers to amisconception that the Model Law creates the opportunity for
aforeign practitioner to administer an insolvency in the local jurisdiction. He says that clauses
19(1)(b), 21(1)(e) and 21(2) al provide that a foreign representative or another person
designated by the court may be authorised to act. None of these provisions operate without a
court order and the court has a discretion. He ventures to suggest that in most cases the local
court will appoint alocal practitioner to have the conduct (hopefully in co-operation with and not
to the entire exclusion of the foreign practitioner) of the local insolvency. He points out that
presently inmany jurisdictionslocal lawsprovidethat theonly personswho may administer formal
insolvency matters within the jurisdiction are persons who are qualified, experienced and

registered or licensed to do so.

4.25  Section 55(d) of the South African Insolvency Act and section 372 (h) of the Companies
Act disgualifies a person not resident within the Republic from being appointed as trustee or
liquidator. However, it seems clear that ageneral provision that certain persons are disqualified
from acting as liquidator will give way to a specific provision that the court may entrust the
administration or realisation of a debtors assets to a foreign representative. According to Ex
parte Robinson's Trustee?*the qualifications of aliquidator are decided according to the law of
the country where the liquidator was appointed and not the law where the appointment is
recognised. It will be preferable in most cases to appoint alocal representative with the foreign
representative, but this would surely depend on the circumstances and, as is pointed out by Mr
Harmer, the court has full power to make the order it thinksfit. Take the extreme example of a

person who has no connection with South Africa except that the person hid some assets here.

22 Administration of Estates Regulation 4 Government Gazette 3425 of 24 March 1972.
23 "Misconception to Myth" Insol World July 1998 page 3.

24 1910 TPD 25.
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Surely it is not necessary to appoint a local representative in such a case and the court should
consider entrusting the distribution of the debtor's South African assetsto aforeign representative
interms of clause 21(2) of the Model Law. If thisview is accepted the question arises whether
the matter should be spelled out in the Model Law. It is submitted that the question of the
appointment of alocal representative should beleft to the court and that the provisions of the

Model Law are sufficient in this regard.

(1) Clause20(2) - scope, and themodification or ter mination, of thestay and suspension
referred to in subclause 20(1)
4.26 Provisionismadein clause 20(2) of the Model Law for areference to any provisions of

the law of the enacting State relating to insolvency that apply to exceptions, limitations,
modifications or termination of the stay of the commencement or continuation of actions or
proceedings against the debtor, the stay of execution against the debtor's assets and the
suspension of the right to dispose of assets of the debtor provided for in clause 20(1). The
provision of clause 20(1) is clarified in the draft adaptation by referring to legal actions and
proceedings

4.27 The New Zealand report takes the view that an approach to override the provisions of
clause 20 is not desirable in New Zealand because each of the consequences which flow from
clause 20 would occur as aresult of most formal insolvency regimesin New Zealand. The court
isgiven adiscretion in New Zealand law to override the consequences of stay or suspension of

rights.”®

4.28 In South Africathe court isnot always given adiscretion with regard to the matters dealt
with in clause 20(1). It is submitted that the position regarding local estates and recognition of
foreign proceedings should bethe same. The provisionsof clause 20(1) arequalified by subjecting
them in clause 20(2) to provisions of the Insolvency and Companies Acts dealing with the effect
of insolvency proceedingson assets, therightsand obligations of the debtor and legal proceedings
against the estate.

25 New Zealand Report par 180 on page 59.
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4.29 Section 21 of the Insolvency Act provides for the vesting of the assets of a "solvent"
spouse of the debtor in the insolvent estate of the debtor until certain proof has been furnished
regarding the way in which the assets were obtained. Mr Sackstein, on behalf of the Law Society
of South Africa, isworried that section 21 may not be applicable. In terms of clause 21(1)(g) of
the Model Law the court may grant any additional relief that may be available to a trustee under
thelaws of the Republic. However, Mr Sackstein feel sthat section 21 should apply automatically.
The following clause has been inserted after clause 20(1)(d) of the Model Law:

(d) section 21 of the Insolvency Act shall apply with regard to assets situated in the
Republic to the same extent as if the insolvent was sequestrated by a court in the
Republic.

@) Clause 21(1)(e) and 22(2) - administration of estate

4.30 One of the major banks says with reference to clause 14(3) that the Model Law does not
describe the manner (form) in which the claims by the foreign creditor are to be filed. (Clause
14(3) provides that a notification of commencement of a proceeding to foreign creditors must,
inter alia, indicate a reasonable time for filing of claims and the place for filing and indicate
whether secured creditors need to file their secured claims.) Mr Basil Nel of Price Waterhouse
Coopers presumes that the role, duties, responsibilities and powers of the Master of the High
Court under the Insolvency or Companies Act will as a result of the reference to the South
African Insolvency Act in the adapted Model Law be applicable to the Model Law and that for
this reason there is no need for a definition of the Master of the High Court. The Master of the
High Court, Pretoria, says according to the Model Law no provision is made for any supervision
of the actions of the foreign representative, security to be lodged, etc, once the foreign
proceedings have been recognised. Perhapsit will be necessary to extend the application of the
provisions of the Insolvency and Companies Actsto include more than those mentioned in clause
21(2). (Clause 21(2) provides that the court may entrust the distribution of the assets in the
Republic to the foreign representative provided local creditors are adequately protected.) A
committee of the Society of Advocates of Natal, consisting of C J Pammenter SC and G D
Harpur, says orders granted in terms of the common law for the recognition of aforeign trustee
almost invariably providethat theforeign trustees are obliged to put up security equal tothevaue
of the debtorsassetsin South Africa. Although the court would, intermsof section 22 of the draft
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Act be empowered to require such security, it would be preferableif the Act specifically spelt out
that such security had to be provided.

4.31

Mr Sackstein saysit is essentia that the following aspect be dealt with in the Act which

will make the practical implementation of the new legidation far easier:

4311

4.31.2

4.31.3

Provison must be made to permit the local representative of the foreign trustee or
liquidator to export the funds from time to time. Whether the exportation can be done
merely by virtue of the order of court amplified by a certificate from the local
representative or whether one will need the Master's consent for such exportation is
something that one could debate. The former procedure seems to him to be more
practical becausethe Masters Officesin thiscountry has sufficient work on their hands not

to be expected to examine accounts and vouchers for this purpose.

He does not believe that it is necessary for the local representative to furnish security to
the Master; security or the equivalent in other countries, has in all likelihood been
furnished by the trustee or liquidator in the country in which the Insolvency order was
originaly granted; security bonds are expensiveand itisin al likelihood prolix to have an
additional security bond in this country; the trustee or liquidator, in delegating his duties
to alocal person, would in al likelihood be covered by the security bond he holdsin his
country of domicile. In addition he does not think that there is any necessity at all to

furnish security unlessthere are local creditors who prove claims.

Mr Sackstein saysin most of the insolvencies which come to South Africa, there are no
creditors here at all so meetings cannot really be held because there would be no South
African creditors present to vote for the passing of a report and the adoption of the
resolutions. For this purposg, it is absolutely essential that as from the date of the court
order the foreign representative and his delegee have al the necessary authorities which

are otherwise obtained at the second meeting of creditors to

26

Mr Sackstein refers to Ex Parte Haslam: In re Shell Co of SA 1961 (3) SA 904 (C), Ex Parte
Liquidator Shell Co of RhodesiaLtd 1964 (2) SA 223 (SR) and Ex Parte M einke 1954 (4) SA 391 (T)
and texts (Meskin at para 4.56).
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4.31.3.1 institute actions and bring applications to court;

4.31.3.2 sl assetswhether movable or immovable without having to approach the Master

4314

4.31.5

4.31.6

4.32

under the Insolvency Act for consent under section 80(bis) of that Act or under

section 386 of the Companies Act.

The court order amplified by acertificate by the delegee should be sufficient for purposes
of registration in the Deeds Office and the holding of a sale of movable assets which the

Insolvent may have acquired in this country.

Mr Sackstein refersto thejudgement of Ex Parte Meinke?” and saysthe powersreflected
inthe order granted by Claydon Jin practical terms set out what authority the appointee
and his delegee would need to effectively discharge his duties.?®

Mr Sackstein does not believe that there is any necessity to have aformal liquidation and
distribution account in circumstances such asthese. All that need be done isfor the court
order to authorise the trustee or liquidator or his delegee to proceed asif he enjoyed all
the powersof atrustee or liquidator duly appointed under a South Africaninsolvency, and

to export the funds once he has collected same.
Mr Sackstein says the tariff of fees applicable in both the Insolvency Act and the
Companies Act to remuneration should apply to Insolvencies which reach this country

from across our borders.

The submission by Mr Sackstein that as a general rule no security need be lodged by the

foreign representative, no accounts need to be lodged, no resolutions by creditors should be

required, etc, cannot be accepted. It isrisky to rely on thelikelihood that aforeign representative

is covered in South Africa by security lodged elsewhere. In fact in the similar case of the

27

28

See the previous footnote.

Mr Sacksteinin particular, refersto thefollowing paragraphs of the order which heregards asimportant:
on page 393H No 2 and on 394 from paragraph 4 - 12.
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Administration of Estates Act 66 of 1965 the Master is given wider powersto call for security if
the executor lives outside the Republic.® It can also not merely be accepted that there are no
South African creditors and that resolutions by creditors and the lodging of accounts, or
permission to transfer funds outside the Republic, etc, should be dispensed with. If the view is
accepted that the Master does not have the time to examine accounts or that resolutions should
be dispensed with if there are no creditors, this should be implemented in respect of purely South
African estatesaswell. 1n some casesit may be advisable to dispense with certain requirements.
The most important consideration appears to be the absence of creditorsin South Africa. The
three decided cases referred to by Mr Sackstein dealt with voluntary liquidations of solvent
companies (two of them dealt with an exceptional case which was actually achangein corporate
identity and not really aliquidation and in two of them no reasons were given for the order). The
court wasintwo of the casesonly prepared to dispense with certain requirements once notice had
been given and no loca creditors proved claims. The best approach will depend on the
circumstances. Similarly to the policy behind sections 21 and 25 of the Administration of Estates
Act referred to above, most requirements can be dispensed with once it appearsthat there are no

known local creditors and circumstances indicate that there is no likelihood of local creditors.

4.33 The court has often exercised its authority in the case of the recognition of foreign
representatives of insolvent estates to indicate in the court order the South African rulesfor the
administration of such estates that would apply and any extra conditions or qualifications which
the court deemed fit. An example of the type of order which the court will grant when aforeign
representative appliesfor recognition isto be found in Moolman v Builders & Developers (Pty)
Ltd.* Therightsdefined by the South Africaninsolvency law (andif applicablethe company law)
in favour of the Master, a creditor, and an insolvent or company being wound up, in regard to

meetings of creditors,

proof, admission and rejection of claims,

sale of assets,

plans of distribution of proceeds, and

the rights and duties of atrustee or liquidator in regard to those matters

29 Proviso to section 23(2) and section 23(3).

30 1990 (1) SA 954 (A).
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exist in relation to the administration asif the law applied thereto pursuant to a sequestration or
winding-up order granted on the date of the recognition order. Theforeign trustee or liquidator
may be authorised to hold an enquiry into the affairs of the insolvent or company in terms of
South African law even if the insolvent or company did not have any assets in South Africa. It
is usualy provided that the applicant provide security for the proper performance of his
administration, that the order of recognition is subject to amendment by the court, that the
applicant should comply with the provisions for the opening and operation of banking accounts

and that funds may be transferred out of South Africawith the written permission of the Master.

4.34  Thecourt will probably retain authority to make such ordersif the Model Law isenacted,
but comments by commentatorsindicate aneed to state expressly inthe Model Law that the court
has authority to indicate which South African rules apply and which do not apply. It is not
advisablefor the Model Law to list the powers and duties which the court can grant to aforeign
representative, because this can, asin the past, best be dealt with by the court in the light of the

circumstances.

4.35 Clause 22 of the Model Law provides that the court may subject relief granted under
clauses 19 or 21* to conditionsit considers appropriate and clause 22 (3) providesthat such relief
may be modified or terminated. It is proposed that the following subclause 21(4) should be

inserted at the end of clause 21;

(49)  Without derogating fromthe application of rulesof the Republic generaly,
in granting relief under this section the court shal indicate the rules of the Republic
relating to the administration, realization or distribution of a debtor's estate in South
Africa that will apply and may modify any such rules or set out conditions subject to
which any such rule should be applied.

(k)  Clause 32 - concurrent dividendsto foreign creditors
4.36 Theclauserefersto "secured claimsor rightsin rem". Consideration was given to use

"rea right" or something similar, but the term "rights in rem" is probably more familiar to

31 Therelief in clause 21 includes entrusting the administration or realization of all or part of the debtor's
assets located in the Republic to the foreign representative or another person designated by the court -
clause 21(1)(€), or entrusting the distribution of all or part of such assets to the representative or other
person - clause 21(2).
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foreigners who may be affected by the legisation and South Africans who will deal with the

legidlation know what aright in remis.

4.37 Oneof the major banks asks whether in a case where the other creditors of the same class
have been paid proportionally morethan the creditor referred to in clause 32 the creditor will have
aright of recovery against the creditors or the liquidator. For ease of reference the clause is

quoted here:

Rule of payment in concurrent proceedings

32. Without prejudiceto secured claimsor rightsin rem, acreditor who hasreceived part
payment in respect of its claim in aproceeding pursuant to alaw relating to insolvency in
aforeign State may not receive a payment for the same claim in a proceeding under the
laws of the Republic relating to insolvency regarding the same debtor, so long as the
payment to the other creditors of the same classis proportionately |ess than the payment
the creditor has already received.

4.38 Anequalisngdividendisenvisaged, similar to when acreditor hasproved aclamtoo late
to receive something under previous accounts. It issubmitted that clearly no right of recovery

is envisaged and that thisis acceptable.

() Clause 33 - commencement
4.39 It is submitted that the Act can come into operation when published and that it is not
necessary to delay commencement to a date fixed by proclamation or to enact transitional

provisions.

5 Amendmentsto the Insolvency Act

5.1  Only minor amendments to the Insolvency Act 24 of 1936 appear to be necessary.

5.2  The proviso to section 149(1) of the Act provides that when it appears to the court
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equitable or convenient that the estate of a person not domiciled in the Republic be sequestrated
elsewhere, or that the estate of a person over whom it has jurisdiction be sequestrated by another
court within the Republic, the court may refuse or postpone the acceptance of the surrender or
the sequestration. This provision would be too simplistic if an adapted UNCITRAL Model Law

on Cross-Border Insolvency is enacted in South Africa.

5.3 Itisproposed that thefollowing provisions should be substituted for section 149(1) of

the I nsolvency Act:

D The court shall have jurisdiction under this Act over every debtor and in
regard to the estate of every debtor who-
@ on the date on which a petition for the acceptance of the surrender or for
the sequestration of his estate is lodged with the registrar of the court, is
domiciled or ownsor is entitled to property situate within the jurisdiction

of the court; or

(b) at any timewithin twelve monthsimmediately preceding thelodging of the
petition ordinarily resided or carried on business within the jurisdiction of

the court:

Provided that when it appears to the court equitable or convenient that-the-estate-of-a
teHedH te-be-sequestrated-etsewhereor that the estate of

a person over whom it has jurisdiction be sequestrated by another court within the
Republic, the court may refuse or postpone the acceptance of the surrender or the

sequestration.

(1A) Foregn representatives and creditors have access to the court as

provided in Chapter 2 of theCross-Border Insolvency Act,19 (ActNo. of19 )
and liquidation of the estate of a debtor shall belimited as provided in Chapter 5
of that Act.
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6 Conclusion

6.1 It is submitted that the enactment of the UNCITRAL Model Law on Cross-Border
Insolvency should not be delayed until the recommendationsfor thereview of the Insolvency Act
are dealt with.

6.2 The Commission recommends the enactment of the Bill in the Annexure and the

amendments to the Insolvency Act proposed in paragraph 5.3 above.
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ANNEXURE

UNCITRAL MODEL LAW ON CROSS-BORDER INSOLVENCY

ADAPTED FOR ENACTMENT IN SOUTH AFRICA

GENERAL EXPLANATORY NOTE:

Wordsunderlined and in bold with agr ey background indicateinsertionsin theprovisions

recommended in the UNCITRAL Model Law

Some style and formatting changes have not been indicated. The footnotes are for

information only and are not intended for inclusion in the Act

ACT

To Preamble®” Fhepurpoeseof thistawisto provideeffective mechanismsfor dealingwith

cases of cross-border insolvency so asto promote the objectives of—

€)] cooper ation between thecourtsand other competent author itiesof thisState
the Republic and foreign Statesinvolved in casesof cross-bor der insolvency;

(b)  greater legal certainty for trade and investment;

(©) fair and efficient administration of cross-border insolvencies that protects
the interests of all creditors and other interested persons, including the
debtor;

(d)  protection and maximization of the value of the debtor's assets; and

(e facilitation of the rescue of financially troubled businesses, thereby
protecting investment and preserving employment.

32 It isnot customary to include a preamblein ordinary South African legislation. For ease of referencethe

"preamble” is reflected as a long title although it will probably be reflected in a memorandum on the
objects of the Bill.
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CHAPTERI
GENERAL PROVISIONS

Scope of application
1. &) Thistaw Act applies where—
@ assistance is sought in thts-State the Republic by aforeign court or aforeign

representative in connection with a foreign proceeding; or

(b) assistance is sought in a foreign State in connection with a proceeding under
fidentifytaws-of-the-enacting-State-relating-to-nsotveney} the laws of the

Republic relating to insolvency; or

(©) aforeign proceeding and a proceeding under fidentifytawsof theenacting State
retatthg-to-thsotveney} the laws of the Republic relating to insolvency in

respect of the same debtor are taking place concurrently; or

(d) creditors or other interested persons in a foreign State have an interest in
reguesting the commencement of, or participatingin, aproceeding under fielertify
taws-of the-enacting-Stateretating-totasotveney} the laws of the Republic

relating to insolvency.

Definitions

2. For the purposes of thistaw Act—

33 Comment was invited on the question whether specia insolvency regimesin the Republic, such asbanks
or insurance companies, should be excluded from the Act. No submissions were received and it is
submitted that no exclusions are necessary.
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Annexure: Model Law Adapted for Enactment in South Africa

(@

(b)

(©)

(d)

(€)

(f)

"foreign proceeding” means a collective judicial or administrative proceeding in
a foreign State, including an interim proceeding, pursuant to a law relating to
insolvency in which proceeding the assets and affairs of the debtor are subject to
control or supervision by a foreign court, for the purpose of reorganization or

liquidation;

"foreign main proceeding” means a foreign proceeding taking place in the State

where the debtor has the centre of its main interests;

"foreign non-main proceeding” means aforeign proceeding, other than aforeign
main proceeding, taking place in a State where the debtor has an establishment
within the meaning of subparagraph (f) of this artiete section;

"foreign representative” means a person or body, including one appointed on an
interim basis, authorized in aforeign proceeding to administer the reorganization
or the liquidation of the debtor's assets or affairs or to act as a representative of
the foreign proceeding;

"foreign court" means a judicial or other authority competent to control or

supervise aforeign proceeding;

"establishment” means any place of operations where the debtor carries out a

non-transitory economic activity with human means and goods or services.

"curator” meansa curator appointed in terms of section 6 of the Financial
| nstitutions (Investment of Funds) Act, 1984 (Act No. 39 of 1984), or section
69 of the Banks Act, 1990 (Act No. 94 of 1990), or section 81 of the M utual
Banks Act, 1993 (Act No. 124 of 1993);

"recalver" meansarecever or other person appointed by theHigh Court to

administer a compromise or arrangement under section 311 of the
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Companies Act, 1973 (Act No. 61 of 1973).

I nternational obligations of thisState the Republic
3. To the extent that this taw Act conflicts with an obligation of this-State the Republic
arising out of any treaty or other form of agreement to which it isa party with one or more other

States, the requirements of the treaty or agreement prevail.

Competent court er-attherity™
4. Thefunctionsreferred to in thist-aw Act relating to recognition of foreign proceedings and

cooperation with foreign courts shall be performed by fspeetfy-the-courtcourts-authortty-or

Hthorities-competentto-perform-thosefunctionsithe-enractngStatel the High Court.

hettdatron—tnder—thetawof-the-eracting-State} (rustee, liquidator, judicial manager,

curator, or receiver to act in aforeign State

tnder—thetaw-ofthe-enacting-Statel trustee, liquidator, judicial manager, curator, or
recelver isauthorized to act in aforeign State on behalf of a proceeding under tHidentifytawsof

the-enacting-Stateretatingtothsoltvencyt the laws of the Republic relating to insolvency, as
permitted by the applicable foreign law.

Public policy exception
6. Nothing in thistaw Act preventsthe court from refusing to take an action governed by this
taw Act if the action would be manifestly contrary to the public policy of this-State the

Republic.

Additional assistance under other laws

7. Nothing in thistaw Act limits the power of a court or a firsertthetitte-of-the-person-or

34 It is submitted that it is not necessary or advisable to refer to the Master of the High Court or any other
authority because the functions contemplated in the Act should be performed by the High Court.
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trustee, liquidator, judicial manager, curator, or receiver to provide additional assistanceto

aforeign representative under other laws of thtsState the Republic.

I nter pretation
8. Intheinterpretation of thistaw Act, regard isto be had to itsinternational origin and to the

need to promote uniformity in its application and the observance of good faith.

CHAPTER 2
ACCESS OF FOREIGN REPRESENTATIVES AND CREDITORS
TO COURTSIN HHSSFATE THE REPUBLIC

Right of direct access
9. A foreign representative is entitled to apply directly to a court in thisState the Republic.

Limited jurisdiction

10. The sole fact that an application pursuant to this taw Act ismade to acourt in thisState
the Republic by aforeign representative does not subject theforeign representative or theforeign
assets and affairs of the debtor to the jurisdiction of the courts of thtsState the Republic for any
purpose other than the application.

Application by aforeign representative to commence a proceeding under fidentifytawsof

the-enacting-Stateretating-totasotveney} the laws of the Republic relating to insolvency
11. A foreign representativeisentitled to apply to commence a proceeding under fielentify-taws

of-the-eracting-Stateretattngtotasotvenrey} the laws of the Republic relating to insolvency

if the conditions for commencing such a proceeding are otherwise met.
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Participation of a foreign representative in a proceeding under tidenttytaws-of-the
enacting-Stateretatingtothsotveney} the laws of the Republic relating to insolvency

12. Upon recognition of aforeign proceeding, theforeign representativeisentitled to participate

in a proceeding regarding the debtor under fidentifytaws-of-the-enacting-Stateretatingto
tasotvenrey} the laws of the Republic relating to insolvency.

Accessof foreign creditor sto a proceeding under fidentifytawsoftheenactingStateretating
to-thsotveney} the laws of the Republic relating to insolvency

13. (1) Subject to paragraph (2) of this artiete section, foreign creditors have the samerights

regarding the commencement of, and participation in, a proceeding under fidentifytawsof-the

enacting-Stateretating-to-tasotveney} the laws of the Republic relating to insolvency as
creditors in thtsState the Republic.

(2) Paragraph (1) of this artiete section does not affect the ranking of clams in a
proceeding under fdentifytaws-of-the-enacting-Stateretatingtotnsotveney} the laws of the

Republicrelatingtoinsolvency , except that the claims of foreign creditors® shall not be ranked

|lower than f

(3)  Without derogating from the application of the law and practice of the

Republic generally, the ranking of claims in respect of assets in the Republic shall be

regulated by the law and practice of the Republic on theranking of claims.

35 An alternative provision refusesto recognise foreign tax and social security claims. Notwithstanding the
rule that the courts of the Republic has no jurisdiction to entertain legal proceedings involving the
enforcement of the revenue laws of another State (Priestley v Clegg 1985 (3) SA 955 (T)), itissubmitted
that the payment of foreign revenue claims as concurrent claims should be permitted.

36 According to the definition of "preference” in section 2 of the Insolvency Act 24 of 1936 apreferent claim
isaclaim with a statutory preferences or a secured claim.
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Notification to foreign creditors of a proceeding under Hidentifytawsof-the-enacting-State
retating-tothsotveney} the laws of the Republic relating to insolvency

14. (1) Whenever under tidentify-tawsof the-enacting -State retatingtotrsotveney} the laws

of the Republicrelating to insolvency notification isto be given to creditorsin thisState the

Republic, such notification shall also be given to the known creditors that do not have addresses
in thtsState the Republic. The court may order that appropriate steps be taken with aview to

notifying any creditor whose address is not yet known.

(2) Such natification shall be made to the foreign creditors individually, unless the court
considers that, under the circumstances, some other form of notification would be more

appropriate. No letters rogatory or other, similar formality is required.

(3) When a notification of commencement of a proceeding is to be given to foreign
creditors, the notification shall—

€) indicate a reasonable time period for filing claims and specify the place for their

filing;

(b) indicate whether secured creditors need to file their secured claims; and

(©) contain any other information required to be included in such a natification to
creditors pursuant to the law of this-State the Republic and the orders of the

court.

CHAPTER 3
RECOGNITION OF A FOREIGN PROCEEDING AND RELIEF

Application for recognition of aforeign proceeding
15. (1) A foreign representative may apply to the court for recognition of theforeign proceeding

in which the foreign representative has been appointed.
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(2) An application for recognition shall be accompanied by—

€) acertified copy of the decision commencing theforeign proceeding and appointing

the foreign representative; or

(b) a certificate from the foreign court affirming the existence of the foreign

proceeding and of the appointment of the foreign representative; or

(©) in the absence of evidence referred to in subparagraphs (a) and (b), any other
evidence acceptable to the court of the existence of the foreign proceeding and of

the appointment of the foreign representative.

(3) An application for recognition shall also be accompanied by a statement identifying
all foreign proceedings in respect of the debtor that are known to the foreign representative.

(4) The court may require a trandation of documents supplied in support of the

application for recognition into an official language of thts-State the Republic.

Presumptions concer ning recognition

16. (1) If thedecision or certificate referred to in artiete section 15(2) indicatesthat theforeign
proceeding is a proceeding within the meaning of artiete section 2(a) and that the foreign
representative isaperson or body within the meaning of arttete section 2(d), the court isentitled

to SO presume.

(2) The court is entitled to presume that documents submitted in support of the

application for recognition are authentic, whether or not they have been legalized.

(3) In the absence of proof to the contrary, the debtor's registered office, or habitual

residence in the case of anindividual, is presumed to be the centre of the debtor's main interests.
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Decision to recognize a foreign proceeding
17. (1) Subject to artiete section 6, aforeign proceeding shall be recognized if—

@ the foreign proceeding is a proceeding within the meaning of artiete section 2(a);

(b)  theforeign representative applying for recognition is a person or body within the
meaning of artiete section 2(d);

(©) the application meets the requirements of artiete section 15(2); and

(d) the application has been submitted to the court referred to in artiete section 4.

(2) Theforeign proceeding shall be recognized—

@ asaforeign main proceeding if it istaking place in the State where the debtor has

the centre of its main interests; or

(b) as a foreign non-main proceeding if the debtor has an establishment within the
meaning of artiete section 2(f) in the foreign State.

(3) An application for recognition of aforeign proceeding shall be decided upon at the

earliest possible time.

(4) Theprovisions of arttetes sections 15, 16, 17 and 18 do not prevent modification or
termination of recognition if it is shown that the grounds for granting it were fully or partialy

lacking or have ceased to exist.

Subsequent information
18. From thetime of filing the application for recognition of the foreign proceeding, theforeign

representative shall inform the court promptly of—
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@ any stbstanttat change in the status of the recognized foreign proceeding or the

status of the foreign representative's appointment; and

(b) any other foreign proceeding regarding the same debtor that becomes known to

the foreign representative.

Relief that may be granted upon application for recognition of a foreign proceeding

19. (1) From the time of filing an application for recognition until the application is decided
upon, the court may, at the request of the foreign representative, where relief is urgently needed
to protect the assets of the debtor or the interests of the creditors, grant relief of a provisional
nature, including—

@ staying execution against the debtor's assets;

(b) entrusting the administration or realization of all or part of the debtor's assets
located inthisStatethe Republic to theforeign representative or another person
designated by the court, in order to protect and preserve the value of assets that,
by their nature or because of other circumstances, are perishable, susceptible to

devaluation or otherwise in jeopardy;

(© any relief mentioned in artiete section 21(1)(c), (d) and (g).

(2
notiee:t An order issued in terms of subsection (1) shall be dealt with as contemplated in
section 17 of the Insolvency Act, 1936 (Act No. 24 of 1936), or subsections 357(1) and
357(4) of the Companies Act, 1973 (Act No. 61 of 1973).

(3) Unless extended under artiete section 21(1)(f), the relief granted under this artiete

section terminates when the application for recognition is decided upon.
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(4) The court may refuse to grant relief under this artiete section if such relief would

interfere with the administration of aforeign main proceeding.

Effects of recognition of a foreign main proceeding

20. (1) Upon recognition of aforeign proceeding that is a foreign main proceeding—
@ commencement or continuation of individual legal actions or individual |egal
proceedings concerning the debtor's assets, rights, obligations or liabilities is
stayed;

(b) execution against the debtor's assets is stayed; and

(©) the right to transfer, encumber or otherwise dispose of any assets of the debtor is

suspended.

(d)  section 21 of theInsolvency Act shall apply with regard to assetssituated in

the Republic to the same extent as if the insolvent was sequestrated by a

court in the Republic.

(2)  Thescope, and the modification or termination, of the stay and suspension referred

to in paragraph subsection (1) of thisartiete section are subject to frefer-to-any-provisonsof

hof-thisartietel the provisions of sections 20, 23 and 75 of the Insolvency Act, 1936 (Act

No. 24 of 1936), and sections 341 and 359 of the Companies Act, 1973 (Act No. 61 of 1973)

and the court may at the request of the foreign representative or a person affected by

subsection (1) modify or terminate the scope of the stay and suspension to the extent that

it considers appropriate.

(3) Paragraph Subsection (1)(a) efthisarticte does not affect the right to commence
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individual actions or proceedings to the extent necessary to preserve a claim against the debtor.

(4) Paragraph Subsection (1) ef-this-artiete does not affect the right to request the

commencement of a proceeding under fidentifytaws—ofthe—enacting—State—retating—to
tasotvenrey} the laws of the Republic relating to insolvency or the right to file claimsin such

a proceeding.

Relief that may be granted upon recognition of a foreign proceeding

21. (1) Upon recognition of aforeign proceeding, whether main or non-main, where necessary

to protect the assets of the debtor or the interests of the creditors, the court may, at the request

of the foreign representative, grant any appropriate relief, including—

(@

(b)

(©)

(d)

(€)

staying the commencement or continuation of individual |egal actionsor individual
legal proceedings concerning the debtor's assets, rights, obligations or liabilities,
to the extent they have not been stayed under artiete section 20(1)(a);

staying execution against the debtor's assets to the extent it has not been stayed
under artiete section 20(1)(b);

suspending the right to transfer, encumber or otherwise dispose of any assets of
the debtor to the extent this right has not been suspended under artiete section
20(1)(c);

providing for the examination of witnesses, the taking of evidence or the delivery
of information concerning the debtor's assets, affairs, rights, obligations or
ligbilities;

entrusting the administration or redlization of all or part of the debtor's assets
located inthtsState the Republic to the foreign representative or another person
designated by the court;
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) extending relief granted under artiete section 19(1);

(g)  granting any additional relief that may be available to finsertthe-titte-of-a-person

enacting-State} a trustee, liquidator, judicial manager, curator, or receiver

under the laws of thisState the Republic.

(2) Upon recognition of aforeign proceeding, whether main or non-main, the court may,
at the request of the foreign representative, entrust the distribution of all or part of the debtor's
assets located in this—State the Republic to the foreign representative or another person
designated by the court, provided that the court is satisfied that the interests of creditorsin this
State the Republic are adequately protected.

3 In granting relief under this artiete section to a representative of a foreign
non-main proceeding, the court must be satisfied that therelief relatesto assetsthat, under thelaw
of thts-State the Republic, should be administered in the foreign non-main proceeding or

concerns information required in that proceeding.

(4)  Without derogating from the application of rules of the Republic generally,

in granting relief under this section the court shall indicate the rules of the Republic

relating to the administration, realization or distribution of a debtor's estate in South

Africathat will apply and may modify any such rulesor set out conditions subject towhich

any such rule should be applied.

Protection of creditorsand other interested persons

22. (1) In granting or denying relief under artiete section 19 or 21, or in modifying or
terminating relief under paragraph subsection (3)-efthisartiete, the court must be satisfied that
the interests of the creditors and other interested persons, including the debtor, are adequately
protected.
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(2) The court may subject relief granted under artiete section 19 or 21 to conditions it

considers appropriate.

(3) The court may, at the request of the foreign representative or a person affected by

relief granted under artiete section 19 or 21, or at itsown motion, modify or terminate such relief.

Actionsto avoid acts detrimental to creditors
23. (1) Upon recognition of aforeign proceeding, the foreign representative has standing to

initiate

orHetdationt any legal action to set aside a disposition that is available to a trustee or

liguidator under the laws of the Republic relating to insolvency.

(2) When the foreign proceeding is a foreign non-main proceeding, the court must be
satisfied that the |egal action relates to assets that, under the law of thts-State the Republic,

should be administered in the foreign non-main proceeding.

I ntervention by aforeign representative in proceedings in thtsState the Republic

24. Upon recognition of a foreign proceeding, the foreign representative may, provided the
requirementsof thelaw of thtsStatethe Republic aremet, intervenein any proceedingsinwhich
the debtor is a party.

CHAPTER 4
COOPERATION WITH FOREIGN COURTS AND FOREIGN REPRESENTATIVES

Cooperation and direct communication between a court of this-State the Republic and
foreign courtsor foreign representatives
25. (1) In mattersreferred to in artiete section 1, the court shall cooperate to the maximum

extent possible with foreign courts or foreign representatives, either directly or through a firtsert
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enacting-State} trustee, liquidator, judicial manager, curator, or receiver.

(2) The court is entitled to communicate directly with, or to request information or

assistance directly from, foreign courts or foreign representatives.

Cooperation and direct communication between the fnsert-the-titte-of-aperson-or-body

eorgantzZaton—0 o Gatron—tihGeE e Taw o re-enactthg-Statet {rustee

liquidator, judicial manager, curator, or receiver and foreign courts or foreign

representatives

26. (1) In matters referred to in artiete section 1, a firsertthetitte-of-aperson-orbody

OrgantzZaton—0 ot Gatron—tihGeE EeTaw o re-enactthg-Statet (rustee

liquidator, judicial manager, curator, or receiver shal, in the exercise of its functions and

subject to the supervision of the court, cooperate to the maximum extent possible with foreign

courts or foreign representatives.

(2) The H
hettdation—tnder—thetaw-of-the-enacting—Statel trustee, liquidator, judicial manager,

curator, or receiver isentitled, in the exercise of its functions and subject to the supervision of

the court, to communicate directly with foreign courts or foreign representatives.
Forms of cooper ation
27. Cooperation referred to in arttetes sections 25 and 26 may be implemented by any
appropriate means, including—
@ appointment of a person or body to act at the direction of the court;

(b) communication of information by any means considered appropriate by the court;

(©) coordination of the administration and supervision of the debtor's assets and

daffairs;
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(d) approval or implementation by courts of agreements concerning the coordination

of proceedings,

(e coordination of concurrent proceedings regarding the same debtor.

CHAPTER S5
CONCURRENT PROCEEDINGS

Commencement of a proceeding underfidentifytaws-of-the-enacting—Stateretatingto
tsotveneyt the laws of the Republic relating to insolvency after recognition of a foreign

main proceeding

28. After recognition of aforeign main proceeding, a proceeding under-fidentifytaws-of-the
enacting-Stateretatingtothsotveney} the laws of the Republic relating to insolvency may be
commenced only if the debtor hasassetsin thisState the Republic; the effects of that proceeding
shall be restricted to the assets of the debtor that are located in thtsState the Republic and, to

the extent necessary to implement cooperation and coordination under artietes sections 25, 26
and 27, to other assets of the debtor that, under the law of thisState the Republic, should be
administered in that proceeding.

Coordination of a proceeding under—tidentifytaws—of—the—enacting—State—retating—to
tsotveney} the laws of the Republic relating to insolvency and a foreign proceeding

29. Where aforeign proceeding and a proceeding under-fieentifytaws-of-the-enacting-State
retatthg-to—thsotveney} the laws of the Republic relating to insolvency are taking place
concurrently regarding the same debtor, the court shall seek cooperation and coordination under
artietes sections 25, 26 and 27, and the following shall apply—

@ when the proceeding in this-State the Republic is taking place at the time the
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application for recognition of the foreign proceeding isfiled,

0] any relief granted under artiete section 19 or 21 must be consistent with
the proceeding in thisState the Republic; and

(i) if the foreign proceeding is recognized in thts-State the Republic as a
foreign main proceeding, arttete section 20 does not apply;

(b) when the proceeding in thisState the Republic commences after recognition, or
after the filing of the application for recognition, of the foreign proceeding,

0] any relief in effect under artiete section 19 or 21 shall be reviewed by the
court and shall be modified or terminated if inconsistent with the

proceeding in thisState the Republic; and

(i) if the foreign proceeding is a foreign main proceeding, the stay and
suspension referred to in arttete section 20(1) shall be modified or
terminated pursuant to artiete section 20(2) if inconsistent with the
proceeding in thisState the Republic;

(©) in granting, extending or modifying relief granted to a representative of aforeign
non-main proceeding, the court must be satisfied that the relief relates to assets
that, under the law of thisState the Republic, should be administered in the

foreign non-main proceeding or concernsinformation required in that proceeding.

Coordination of more than one foreign proceeding

30. In mattersreferred to in artiete section 1, in respect of more than one foreign proceeding
regarding the same debtor, the court shall seek cooperation and coordination under artietes
sections 25, 26 and 27, and the following shall apply—
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@ any relief granted under artiete section 19 or 21 to a representative of aforeign
non-main proceeding after recognition of a foreign main proceeding must be

consistent with the foreign main proceeding;

(b) if aforeign main proceeding is recognized after recognition, or after the filing of
an application for recognition, of a foreign non-main proceeding, any relief in
effect under artiete section 19 or 21 shall be reviewed by the court and shall be

modified or terminated if inconsistent with the foreign main proceeding;

(©) if, after recognition of aforeign non-main proceeding, another foreign non-main
proceeding is recognized, the court shall grant, modify or terminate relief for the

purpose of facilitating coordination of the proceedings.

Presumption of insolvency based on recognition of a foreign main proceeding
31. Inthe absence of evidence to the contrary, recognition of aforeign main proceeding is, for

the purpose of commencing a proceeding under fidenttfy-tawsof-the-enacting-State+etatingto
tasotvenrey} the laws of the Republicrelating toinsolvency , proof that the debtor isinsolvent.

Rule of payment in concurrent proceedings

32. Without prejudice to secured claims or rights in rem®, a creditor who has received part
payment in respect of itsclaimin aproceeding pursuant to alaw relating to insolvency inaforeign
State may not receive a payment for the same claim in a proceeding under Hidentifytawsof-the
enactihg—State—retating—to—thsotveneyt the laws of the Republic relating to insolvency

regarding the same debtor, so long as the payment to the other creditors of the same class is

proportionately |ess than the payment the creditor has aready received.

37 Consideration can be given to using "real right" or something similar, but the term rights in remis
probably more familiar to foreigners who may be affected by the legidation and the South Africanswho
will deal with the legislation probably know wat aright in remis.
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CHAPTER 6
SHORT TITLE AND COMMENCEMENT

Short title

33. ThisAct shall be called the Cross-Border Insolvency Act, 199 %

38 It is submitted that the Act can come into operation when published and that it is not necessary to delay
commencement to a date fixed by proclamation or to enact transitional provisions.



