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CHAPTER ONE

1. PREAMBLE

Recognising the injustices of the past, the accumulated disadvantages suffered by
historically disadvantaged individuals, communities and social groups on the one hand, and
the accumulated advantages by the historically advantaged on the other hand;

Whereas recognition of the inherent dignity and of equal and inalienable rights of all

members of the human family is the foundation upon which civi society pursues its

quest for freedom, justice and equality;
Whereas the attainment of these rights has for so lon d and frustrated
for the majority of the people of South Africa and racial

segregation by successive Government;

Whereas significant progress has been

and its institutions, systemic inequalities a imi emain deeply embedded

in social structures, practices and attitudes, irations of our constitutional

democracy;
Whereas the Constitution omote the achievement of equality
through legislati : ed to protect or advance persons, or

dvantaged by unfair discrimination; and

Whereas the State has a duty and responsibility to promote and achieve equality, and where
necessary or appropriate with the assistance of relevant constitutional institutions to develop
codes of practice or other measures and implement programmes aimed at promoting

equality, and provide advice, assistance and training on issues of equality;

Recognising that an independent and representative judiciary depends upon a strong,

independent and representative legal services sector;



Whereas the Charter endeavours to facilitate a democratic society, united in its diversity

dedicated to secure to all its citizens—

e Justice, economic, social and political; and

e Equality, of status and opportunity;

NOW THEREFORE the people of the Republic of South Africa, Government and the

stakeholders in the legal services sector adopt this Charter to be a binding and guiding

principle to eradicate the inequalities of the past perpetuated by t icies of apartheid and

racial segregation.

2. DEFINITIONS AND INTERPRETATION
In this Charter, unless the context indicates a contra ion, the following words shall
have the meaning ascribed to them:
“access to justice” includes having the c: ; btain and use affordable
and responsive legal services in & 5 ' is fair and equitable;

“access to the legal profe ity to qualify and practise in any field of

law, including but not li ' ary;

state legal

“access to‘ [ provision of legal advise or services intended to
benefit any indiv ity, group or organisation which is disempowered financially,
socially or by any ot
“BEE Act” means the
2003);

“black people” is a generic term which includes Africans, Coloureds and Indians;

ased Black Economic Empowerment Act, 2003 (Act 53 of

“black person” has a corresponding meaning with black people;
“broad-based black economic empowerment” means the economic empowerment of all
black people including women, workers, youth, people with disabilities and people living in
rural areas through diverse but integrated socio-economic strategies that include, but are not
limited to—
(@) increasing the number of black people that manage, own and control
enterprises and productive assets;



(b) facilitating ownership and management of enterprises and productive assets
by communities, workers, cooperatives and other collective enterprises;

© human resource and skills development;

(d) achieving equitable representation in all occupational categories and levels in
the workforce;

(e) preferential procurement; and

()] investment in enterprises that are owned or managed by black people;
(definition from BEE Act);

“Cabinet” means the Cabinet of the Republic of South Africa;

“Charter” means the Legal Services Charter;

“company” means an enterprise registered in terms of the C ies Act, 1973 (Act 61 of
1973), close corporations, trusts and any other such i rmed for business
purposes, a legal entity registered in accordance wi public of South
Africa for the purpose of conducting business;
“consumer” means any person who seeks or ut
and includes an individual, community, group or ion which is disempowered
financially, socially or by any other mean
“Constitution” means the Constitution of
1996);

“control” includes the a

Africa, 1996 (Act 108 of

nage assets, the direction of business

operations, the right or wise control the majority of the votes

rights attaching to th
“discrimination” imination as defined in the Promotion of Equality and
Prevention of Unfair Discrimination Act, 2000 (Act 4 of 2000);

“employment equity” has the meaning ascribed to it in the Employment Equity Act, 1998,
(Act 55 of 1998);

“Equality Act” means to the Promotion of Equality and Prevention of Unfair Discrimination
Act, 2000;

“enterprise development” means investment in, or development of or joint ventures with
black owned or black empowered enterprises and SMMEs, with real economic benefit

flowing to the recipient enterprise allowing it to be set up and run on a sustainable basis;



“equity” means the fair and rational distribution of an affordable package of quality legal
services to the entire population of South Africa, ability to pay for such services and
irrespective of their race, gender, sex, pregnancy, marital status, ethnic or social origin,
colour, sexual orientation, age, disability, religion, conscience, belief, culture, language or
birth; and ‘equitable’ has a corresponding meaning;

“fronting” means any entity, mechanism or structure established in order to circumvent the
BEE requirements as required under various policy instruments and this Charter;
“Historically Disadvantaged Individual (HDI)" means black people, women and people

with disabilities;

“lawyer” means any person with a legal degree and who is enga a legal career and is

a member of a legal services sector, an attorney, advocate, or ractitioner;

“Legal Services Charter Council” means a Counci oadly inclusive of
stakeholders in the legal services that is charged wit itori ing and enforcing
the implementation of the charter;
“law firm” means a company, organisation, bus
corporation in the practice of the law;
“legal services” means any form i drafting of documents, or

representation of any person that requires

law;

“legal practitioner” means e provision of legal services including a
paralegal,

“Organised Legal Profes es and Bar Councils;

“paralegal” edge and understanding of the law, its
procedures [ [ guired through training, education, work experience

paralegal ser vision of primary legal services to the general public,

“pro bono” means the provision of legal services to poor, marginalized and indigent
individuals, groups or community without a fee or expectation of compensation, in order to
enhance access to justice for such people who cannot afford to pay for legal services;
“procurement” means procedures and expenditure, including capital expenditure, for the
purpose of acquiring goods or services which, in the case of the public sector, are governed
by legislation;

“public sector” means government departments, organs of state and institutions exercising

a public power or performing a public function in terms of legislation;



“quality” in relation to legal services, means input of such a nature and applied in such a
manner as to ensure optimum results within the available resources and the circumstances
of each case, taking into account the constitutional rights of the consumer, including, but not
limited to the rights to life, human dignity, freedom and security of the person, bodily and
psychological integrity, freedom of religion, belief and opinion and privacy;

“skills development” means the process of enhancing individuals’ specialised capabilities
in order to provide them with career advancement opportunities;

“State legal services” means legal services that are rendered within the state services;
“sustainability” means having a reasonable prospect of continued, successful existence in

the present and the foreseeable future with regard to those cri success factors that

define and affect the viability of a particular enterprise over tim

3. OBJECTIVES
To adopt a Charter which gives effect to the Constitut guality Act and the BEE Act

by facilitating empowerment of HDI’s thr of the legal services sector,

3.1 : provision of legal services broadly to

3.2 [ in the racial and gender composition of the judiciary.

3.3 ices sector to be representative of the demography of the

3.4 Implementing measures to enhance access to justice which include promoting
equitable access to legal services to all the people of South Africa, including the

marginalized, poor and rural communities.

3.5 Improving access to the legal services sector which includes academic qualifications,
apprenticeship opportunities, and professional qualifications by monitoring and
evaluating the input, throughput and output of academic qualifications and

apprenticeship of professional qualifications.



3.6

3.7

3.8

3.9

3.10

3.11

3.12

3.13

4.1

Providing a framework for building a common understanding, set benchmarks,
design implementation mechanisms and develops support programmes for achieving

equality in legal services.

Effectively and meaningfully promoting the equitable distribution of legal work with
regard to race, gender and disability.

Transforming and standardising legal training and education, including continued

legal training to develop and improve the skills base to ensure transparency and to

eliminate barriers to equal opportunities.

Promoting and implementing skills development
legal professionals,, in particular HDIs, in fields
not have access.
Enhancing and promoting representivity in res ownership, management and
control of legal practises or enterprise actitioners, including women,
persons with disabilities and among
Creating conditions ¢ at HDI legal service providers are able to
start, manage a or enterprises.

Ensurin ructures are transformed, inclusive and have balanced

repr ation with e, gender, and disability.

SCOPE AND APPLICATION OF CHARTER

This Charter shall apply to all persons engaged in the practice of law; the organised
legal profession, all public and private institutions/bodies rendering legal services;
and all private or public institutions/bodies and persons who consume legal services,

including the State.



4.2 In the event of one or more charters being applicable to persons or companies

envisaged in 4.1, the provisions of the Legal Services Charter shall take precedent.




5.1

5.2

CHAPTER TWO

TRANSFORMATION OF LEGAL SERVICES SECTOR

OVERVIEW

The legal services sector occupies an important place in South Africa’s democracy
and the economy. However, the sector’s ability to perform optimally is hampered by
inherited, race, gender and disability distortions relating to access, participation and

involvement in decision making. The charter seeks to addr ese distortions which

are mainly characterised by systemic inequalities e ced primarily by black
people, women and persons with disabilities, i of legal services,
including access to quality services and parti ovision and the

regulatory framework

DISPARITIES IN LEGAL SERVICE PROVISI
AND ECONOMIC OPPORTUNIT

RELATED PROFESSIONAL

5.2.1 Access to and patrtici s of legal services provision is

ding legal briefs and other procurement opportunities;

d other enterprise development resources;

5.2.2 The issue of disparities in access to justice is discussed extensively in a
devoted chapter. Disparities in professional and economic opportunities
permeate virtually all aspects of the sector, including the following:

» Traditional Legal Practice( Work of attorneys and advocates );
» Academia(Teaching of Law and Legal Research);

= Legal Drafting;

= Legal Consulting;

= State and Corporate Lawyers;
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5.3

531

5.3.2

= Legal publishing; and

= Paralegal work.

5.2.3 Except for para-legal work, the participation of black people, women and
persons in the above and other areas of the provision of legal and related
services is constrained by many barriers which are mostly traceable to the
legacy of past injustices in the sector and other areas of life. The Charter needs
to provide a framework for eliminating such barriers and fostering equal
participation in all professional and economic opportunities in the sector. The

diversification of participation would not only efit the historically

marginalised service providers but would contri eaningfully to access to

justice and global competitiveness.
acute with

5.2.4 Inequality in professional and econo portunities is parti

regard to access to and participation i itional legal
attorneys and advocates) , where the par of black people, women and
persons with disabilities is to their representation in the
national demography and key barriers to equal
participation and ession are discussed in the

following.

Both professions are regulated by two separate pieces of legislation namely, the
Admission of Advocates Act, 1964 (Act 74 of 1964), and the Attorneys Act, 1979 (Act
53 of 1979). In view of the fact that two separate regulatory regimes regulate the

profession, their admission requirements differ.

11



5.4

54.1

5.4.2

5.4.3

54.4

5.5

5.5.1

55.2

Access to attorney’s profession

Attorneys are admitted to practice law in terms of the Attorneys Act, 1979. No
attorney is permitted to practise law without having been admitted as an attorney in
the High Court of South Africa.

The attorney’s profession has its own regulatory body, i.e. the Council of the Law
Society of South Africa with its provincial divisions throughout the country. Some of
the issues that pose challenges, include access to resources in the form of training

opportunities and legal information.

€)) Two years articles of clerkship at a law firm and

(b) one year articles of clerkship plus at ur months practical training
course that has been app iety concerned and the board

examination;

requisite apprent 3s. The entry of HDIs is also severely hampered by the entry

examinations.

Access to advocate’s profession

The Advocates Act, 1964, requires legal qualifications (i.e. currently the 4 year LLB)
for eligibility and to apply to the High Court for admission to the Roll of Advocates.

Once admission as an advocate has been obtained, there are options available to

practise in this profession. The first option is to register with an association

12



5.5.3

5.6

5.7

5.7.1

accredited by the Council to practise as an advocate. The second requirement is to
find a master for pupilage for further legal training. A third option is to start an

independent practice after admission.

The period for pupilage is a period not exceeding twelve months.

CHALLENGES OF ENTRY TO LEGAL PROFESSION

Specific barriers to entering the profession in this regard in the following:

€)) Ability to find articles and pupilage particularly b people and women;

(b) promotion of quality of the apprenticeship w [ se the pool of black

(©) competitive and market related sal
(d) high failure rate amongst black can
(e) unaffordable fees for practical legal trai stitutions; and
)] lengthy pupillage period ocates ounded by new advocates’

inability to find work.

should in , inter alia, addressing the following:

(@)

(b) qualification criterion for admission to the profession;

cation and training;
(© licence to practice;

(d) discipline in respect of improper conduct; and

(e) public indemnity in respect of the mismanagement of funds.

13



5.8 A SINGLE REGULATORY BODY

5.8.1 Overview

The representative bodies are committed to reform of the regulatory regime of
the profession. Legal practitioners agree on a single regulatory body for legal
practitioners. The nature and structure of the regulatory body and its
relationship with the sub-sectors of the profession will be informed by the

Legal Practice Bill.

5.8.2 Entry requirements to legal profession
€)) A four year LLB as minimum degree r admission to
practice law.

(b) All graduates who want to be ad al practitioners should be

required to undergo a mi practical vocational training at

any recognized institution, [ i ey will be known as legal
interns.

At least six n

(c)

(d) : ; riod of internship legal interns may

5.8.3 Structure for regulation of legal practice

5.8.3.1A National Regulatory Body should be established by legislation. The members
thereof should be appointed by the Minister for Justice, after consultation with the
Chief Justice and the President of the Supreme Court of Appeal, comprising persons
nominated by the professional organisations, representative of legal and paralegal

practitioners and persons who represent the public interest, which will:

14



5.8.3.2 The Council shall, among others, have the following powers and functions:

(@)
(b)
(c)
(d)

(e)

Prescribe qualifications for admission to legal and paralegal practice, subject
to national legislation.

Maintain a roll of registered legal and paralegal practitioners.

Prescribe and levy annual fees for licence to practice.

Deal with complaints of malpractice through regional complaints tribunals and
the office of a national ombudsman.

Collect interest on trust accounts for transmission to the Fidelity Fund and
issue Fidelity Fund certificates.

15



6.1

6.1.1

6.1.2

6.1.3

CHAPTER THREE

CREATING AN AFFIRMING ENVIRONMENT

Overview

Equality within the legal services sector envisages a sector which reflects the
diversity of our society and in which all persons can participate fully and freely.
Persons seeking legal services should not be prevented from doing so because of

historical disadvantage or discriminatory treatment. This s the removal of all

AFFIRMING DIVERS
All people- white, bla ith disability, gay, heterosexual- view
the wo n experience. Legal practitioners are
imaginable: racism, sexism, homophobia, hostility

give people a vital role as stakeholders. The ultimate
objective is to m ublic trust and confidence in the profession as well as in the

legal system.

Government, together with the legal services sector, should embark on a training
programme and culture and diversity awareness programme for the role players in
the legal services sector. Efforts should be made to ensure that every legal services
provider, including the judiciary, is exposed to ongoing social context awareness

education.

16



6.2

6.2.1

6.2.2

6.3

6.3.1

6.3.2

NON-DISCRIMINATION

One of the legacies of apartheid that shadows the justice system is that the judiciary
and the legal profession remain essentially white and male. The legacy of disrespect
for black practitioners, black accused persons and consumers of legal services
continues to bedevil the courts. For black women the situation is often exacerbated

by the intersection of race and gender bias.

Government, the legal profession as well as the public mu ocate and insist upon

members of the judiciary and legal practitioners to ce the values of non-
discrimination in the Constitution and treat everyo ct, fairness, dignity,

humanity and courtesy.

REASONABLE ACCOMMODATION
In the legal profession there are le isabilities. The failure to
provide reasonable accomr or_affected persons to function
to their full potenti .g. i ed lawyers. The legal profession and

Government need to people with disability.

17



7.1

CHAPTER 4

EMPOWERMENT OF HISTORICALLY DISADVANTAGED INDIVIDUALS

ECONOMIC EMPOWERMENT

Indicators of empowerment:
The targets specified in this section are in respect of broad-based initiatives targeting
HDI's. Save in respect of contributions specifically listed hereinafter in respect of

each element, compliance is to be measured using the m ology and element of

scorecards for each of the elements as specified in odes of Good Practice

issued under section 9(1) of the Broad-Based Blac mpowerment Act 53

of 2003.
Legal practitioners will ensure that in see ts set out
herein, they will seek to comply with specific stated in the Codes for BEE

are two targets:

(b) A higher tar inclusive of both black people

and oth

Overview

enterprise development and preferential
petitive fields which will be altered by the
e legal service sector. The legal services is but one of the
uth African society fabric that has lagged behind in terms
of transformation bracing the values underlying the Constitution in as far as
the legal profession and access to justice is concerned. The successful
implementation of the empowerment of HDI's in this area depends on a government
driven empowerment process and a coherent regulatory environment, strategic intent
of the profession and that of the broader community as well as the competitive

dynamics of the industry and an enabling business culture.

Indicators of empowerment:

Ownership and Control

18



7.2.

Guiding principle:

We commit ourselves to the increase in the number of black people, women and
people with disability that manage, own and control productive assets, across the
entire spectrum of legal services. We also commit to the design of appropriate
funding mechanisms to facilitate the process. This principle is linked to the long-term
strategy of developing a body of highly developed, experienced and competent black
legal practitioners in all areas of legal practice to ensure compliance with the

principles and spirit of the Constitution and Equali t. With appropriate

adjustments, legal academia and other sites of legal tise that lie outside the

organised legal profession also commit to speedier lack people, women

and people with disability to strategic leadershi

Legal Profession’s undertaking:

The Organised Legal Profession unde neficial participation and
the ownership base of thei ‘ associations to ensure that at
least 35% of their se partnership/association is black, of which
at least 50% m

the next five years.
Mag ‘lt

Guiding prin

The guiding principle is to redress inequalities with regard to race, gender, disability
and culture in the legal service sector and to ensure that the people who manage and
lead in this field, broadly reflect the diverse profile of the South African population
and that they are appropriately empowered and skilled to manage. The objective of
this element is to increase the participation of black people and black women at
board and senior management levels in the legal service industry that encompasses
both government and private sector institutions and similar governing structures.
Government and the private sector will need to commit to meet stringent targets and

time lines in order to achieve this mandate. The legal services will be transparent,

19



eliminate unscrupulous business practices including fronting and fraud, and adopt

best-practice corporate governance policies.

Government’s undertaking:

The Government undertakes to accelerate the appointment of—

e to accelerate the appointment of black people in boards of government

institutions; and

e to accelerate the appointment of black wo boards and executive

management positions.

e to accelerate the appointment o ple with disabilities oards and

executive management positions

Legal Profession’s undertaking:

The legal profession

e promote the participation of black women in board and executive

management positions;
e Promote the participation of black people and women, especially black

women, in management and leadership structures in Faculties and Schools of

Law; and

20



7.3

promote black ownership accompanied by an equal level of management
control. However, the legal profession will recruit onto their executive boards
and similar governing structures black directors (who do not necessarily own
equity) to reach a target of at least 40% within 5 years. Fifty percent (50%) of
this target for black representation on executive boards and similar governing
structures should be earmarked for women and 4% for all people living with
disability.

Employment Equity

Guiding principle:

Employment equity and skills deve nt targets should b ieved within
the ambit of the Equality Act, Em

Acts.

The principle is to increa
management, seni > ional positions to create a
workforce t : acial, ethnic and gender diversity of our
country. \ akeholders create a supportive culture

encapsulated in the Employment Equity Plans.

Legal Profession’s commitment:
The legal profession commits to abide by the targets as encapsulated in the

Employment Equity Plans where such plans are required in terms of the

Employment Equity Act.

21



7.4

Legal academia’s commitment:
The legal academia commits to abide by the targets as encapsulated in the

Employment Equity Plans where such plans are required in terms of the
Employment Equity Act.

Skills development

Guiding principle:

als and experts. In particular,

the development of expertis rporate and commercial law

ervices and rapid changes in the global

ces should be mobilised for expanding

invest at least 5% of payroll on skills development initiatives;
e design and fund a coordinated framework and programme for career
awareness and training that leverages off and adds value to existing

initiatives;

e publicise and coordinate information regarding scholarships, training

resources and careers in the public services (other stakeholders will

22



be encouraged to contribute towards the cost and design of this

initiative);

e to develop existing structures such as the State Attorney’s Offices, in
conjunction with the Justice College under the DOJ&CD and further to
develop intra-industry exchange and internship programmes;

o to utilise all legislative and other measures available to it to influence

the attainment of constitutional objectives.

Legal Profession’s undertaking:

The legal profession undertakes to—

e invest at least 5% of payro ves which

all associ sts and the current 1% skills

target is inclusive @

development levy;

nies a talent pool of black

ndustry exchange and internship programmes; and

r education and training.

The Legal Academia undertakes to -

To promote the development of skills of black people and women, especially
black women through —

(1) enhancement of research, teaching and writing skills;

(i) mentorship programmes;

(iii) academic leadership and management skills

23



7.5.

Preferential procurement

Guiding principle:

The guiding principle is to accelerate procurement from black practitioners
and black-owned and empowered enterprises operating within the legal
services sector. Public and private institutions will implement a targeted

procurement strategy to enhance equality. This ate opportunities for

the establishment of new enterprises and the pment of existing ones

private practitioners to black lawyers and legal practitioners by 2007; and

e This target shall apply to all organs of State including State owned

enterprises, and relevant provincial and local government structures.

Legal Profession’s undertaking:

24



e To proactively identify and implement targeted procurement strategies

and policies to realise the objectives of the Legal Services Charter;

e Report periodically on all procurement spent; and

e Undertakes to brief at least 40% black practitioners by 2007 and 60% by
2008.

7.6 Enterprise Development

Guiding principle:

Jertakes to—
utilise resou generated by State Owned Enterprises(SOES) to create
the legal services infrastructure and services in rural and

to i nities; and

o explore the options for the setting up of such fund, and to place the matter

for discussion at the first meeting of the Council.

Legal services sector’'s commitment:

e Commits to partner with or promote collaborative relationships with rural

and township practices, including paralegals, to develop the capacity of

25



7.7.

rural and township practices thereby prioritising black and women owned

practices; and

e Strengthen and accelerate the development of operational and financial
capacity of black entrepreneurs.

Services Specific Targets

Guiding principle:

required.

Government’s

The legal profession undertakes to make available its human resources to
townships and rural areas to, among others, conduct legal education
programs, conduct programs to popularise the Constitution; and lend its
management expertise to develop township and rural practices. This will
enhance the image of the legal profession as being accessible to all people.

The legal profession undertakes to devote in at least 5% of its total billing

hours per month on pro bono work.

26



The Legal Academia undertakes to -

The Faculties and Schools of Law undertake to —

0] Provide legal education in communities through Street Law and other
outreach programmes;

(i) Provide paralegal training, where appropriate;

(iii) Provide legal advice through law clinics; and

(iv) Work with government in realising community legal services that also
provide context-learning as was decided at the all-inclusive National
Forum in 1998.

8. ACCESS TO LEGAL WORK INCLUDING E CONTRACTS
The Role of State Attorney’s Office

8.1 CHALLENGES

8.1.1 Access to legal wo t the legal services. Black practitioners

are forced to clo ) i they are unable to get access to legal

81.2 i i in that the State distributes the bulk of its work to the

Attorney is also s a contributor in this regard. Its briefing patterns must be
seriously reviewed and strong interventions made. Cabinet has made a policy

decision to address disparities in legal briefings

8.1.3. Government is one of the biggest consumers of legal services. A high volume of work
is outsourced to private practitioners rather than the State Attorney conducting the
work themselves. The Office of the State Attorney and all levels of government,
including municipalities, have been accused of outsourcing work to mostly white legal

practitioners. Further, there is a perception that black practitioners are unable to

27



8.14

perform specialised legal work, which is also outsourced to white legal practitioners.

Black legal practitioners are seriously disadvantaged.

In some instances, this creates unnecessary tensions amongst practitioners.
Although it is argued that the Office of the State Attorney does not have the
necessary capacity and competence to deal with highly specialised work, it bolsters
the perceptions that black legal practitioners lack skills and experience and that only

white firms have the competencies to deal with specialised work.

28



CHAPTER FIVE

9. THE ROLE OF LEGAL SERVICES SECTOR IN PROMOTION OF EQUALITY IN
JUDICIARY

9.1 Overview

9.1.1 Recognising the pivotal role that the legal services sector plays in judicial
appointments, its influence on the culture and values of the judiciary, and in the

development of the skills pool from which the judiciary is n, the legal services

sector is well-placed to contribute meaningfully and ing the promotion and

achievement of equality in the judiciary. The legal s also plays a central
role in ensuring the independence of the judici
eds to be

9.1.2 In order to discharge the above responsibi rvices secto

strong, independent and representative.

9.2 UNDERTAKINGS BY

9.2.1 Judicial appoint

0 engage in dialogue relating to the criteria
dges, acting judges and lower court judicial officers,

to broaden the pool of candidates who are eligible for judicial appointments,
particularly with a view to addressing race and gender imbalances. Internal
processes that promote exposure to the global environment in terms of exchange

programmes to draw on international experiences will be pursued vigorously.

9.2.1.3 The legal services sector commits itself to engaging with the Government and other
stakeholders to consolidate the unification of the judiciary. The legal services sector
supports the standardisation of skills at all levels of the judiciary and the acceleration

of the appointment of members of the lower judiciary to the higher courts.
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9.2.2. Judicial Education

9.2.2.1 The legal services sector commits itself to strengthen its involvement in judicial
education and efforts aimed at enhancing the effectiveness of programmes for
prospective judicial officers and continuing professional development for members of

the judiciary and other legal services sectorals in the judicial system.

9.2.3 Culture and Values
9.2.3.1 The legal services sector commits itself to the pro inuous evaluation of
the alignment between the values enshrined in onstitution ose that prevail
in the judicial system and to implement on
promote and maintain value alignment

discrimination.

African perspectives Vi 0 ensuring a better alignment between

d the judicial system.
9.2.3.3 The le ' its i 0 efforts aimed at mainstreaming gender in
all processe ucational measures relating to the transformation of the

trans :n of the j

9.2.4. Alternative Disp olutions (ADR)

9.2.4.1 The legal services sector commits itself to engage with Government and other
relevant stakeholders in a policy process that seeks to establish a uniform framework
for regulating ADR processes and integrating appropriate aspects in the judicial
system. Such processes should ensure that ADR is guided by the principles, and

operates on the basis of equality, which includes non-sexism and non-racism.
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9.2.5 Complaints Mechanism

9.2.5.1 The legal services sector commits itself to engage with Government and other
relevant stakeholders in a policy process that aims to establish a framework for a
complaints mechanism for the judiciary.

9.2.5.2 The legal services sector commits itself to support the implementation of the
recommendations arising out of the policy process and will devise an integrated
system for monitoring and evaluation to promote effectiveness of the complaints

mechanism and to ensure that judicial independence is mai ed.
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10.

10.1

10.2

10.3

10.4

10.5

10.6

CHAPTER SIX

ACCESS TO JUSTICE

Affordable and equitable access to justice is an essential aspect of the rule of law
and the enjoyment of human rights. Section 34 of the Constitution guarantees
everyone ‘the right to have any dispute that can be resolved by the application of law
decided in a fair public hearing before a court or ... tribunal’. Section 9 provides that
everyone has the right to ‘equal protection and benefit of the law’ and may not be
e of this Charter both

subject to unfair discrimination. Access to justice is a corn
in terms of the equal ability of persons to access an egal services, including

courts, and in terms of their equal treatment within t and institutions.

major obstacle to access to
majority of people in South
Africa their ability to access legal iti eeting the constitutional

standards of equality and

the delivery of le ices is in the interest of the public, advances human rights

and contributes towards social upliftment of indigent communities.

The legal profession and other providers of legal services have a constitutional
obligation to provide legal services in a non-discriminatory manner that respects the
rights of clients and users. In addition, the legal profession has a moral and ethical
duty to assist in providing legal services to the poor and marginalised.

The ability to access legal services and courts is dependent upon affordability,
knowledge of the different services and information about them, physical access and

location, as well as the nature of the issue (e.g. civil or criminal), the range of
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10.7

10.8

10.9

10.9

services that are available, the number and distribution of legal practitioners and the

responses of the providers of the services to those seeking access.

Persons who access legal services are not always provided a quality service and
may be subject to discriminatory treatment by legal practitioners and other service
providers. Disabled persons experience particular problems within the legal system.
When discriminatory treatment is experienced, there are insufficient avenues for

redress.

The Legal Aid Board plays a critical role in ensuring acc justice by providing
legal services to those who cannot afford legal servic wever, the services are

not yet available to everyone who requires such se e responsiveness of

0) the failure

and

e part of many lawyers to provide any community services;
(k) the availability and responsiveness of services by the Legal Aid Board.

This Charter also addresses the following factors to enhance the quality of legal
services and improve the protection of the public from inferior services and unethical

conduct

(@) the provision of professional development for legal service providers to

ensure that they deliver quality services to all;
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11.

12

12.1

12.1.1

(b) the eradication of discriminatory treatment; and
(© the effective regulation of legal services to ensure, in particular, that public

complaints about services of legal practitioners are dealt with effectively.

Now therefore, in recognition of the above, the legal profession, government and the
legal services sector, agrees that access to legal services by the public should be
based on the norms and standards that underpin our constitutional democracy and
pledges to respect and promote the following rights of persons seeking access to

legal services:

€)) the right to be treated with dignity and respect;
(b) the right to competent and affordable legal r
(©) the right to non-discriminatory treatmen [ ices;

(d) the right to be informed of all matte of their legal

(e) the right of access to a legal practitione

® the right to confidence a i ofession, including that legal
(h) i 3ge actitioner dealt with absolute
0] tem of State funded legal services; and

() '.

TO UNIVER AN FORDABLE LEGAL SERVICES

ACC

CHALLENG

There is generally a shortage in numbers and distribution of legal practitioners in the
country. This particularly affects the provision of legal services in rural and historically
black communities. Where these communities are served by small practices, the
communities benefit from the reasonable fees that are charged. However this
positive aspect is affected when smaller practices close down or are subsumed by
bigger firms. This is primarily as a result of small practices not being able to access

legal work.
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12.1.2

12.1.3

12.1.4

12.1.5

12.1.6

12.1.7

12.1.8

12.2

12.2.1

Legal services provided by the state, including state justice centres, remain unevenly
spread across the country. The in forma pauperis system, envisaged in Rule 40 of
the Uniform Rules of Court to provide legal representation for the indigent, does not

appear to be used.

The pro bono system enables the legal profession to provide legal services to the
poor. There are associations that are in the process of developing such initiatives.
However, this is in its infancy in many instances and is often voluntary meaning that

the full reach of pro bono work has not been achieved.

The provision of legal services to the public by fin institutions or insurance

services prioritise crimi ivil case ’ at it'is more difficult to access

Paralegal practition ifi ole in expanding access to justice, are

insuffici [ regulated. They are also concentrated in metropolitan

cen

Disabled ‘15 experi

UNDERTAKINGS BY STAKEHOLDERS

e particular problems of access.

The Government, legal profession and other stakeholders, undertake to

Consider the development of a programme of community service, in-service training
or internship before admissions to the legal profession. This will assist in effecting
access to legal services for the rural and other marginalised communities while

promoting equal access to the profession.
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12.2.2

12.2.2.1

12.2.3

12.2.4

12.2.6

12.2.7

12.2.8

12.2.9

Create legal services centres in rural areas and for the majority of people in South

Africa who are poor.

Expand the reach paralegal services to rural, peri-urban and township areas to
provide primary care legal services.

Develop and enhance the pro bono work system. A further system of incentives for
legal practitioners who offer legal services to the rural and township communities will
be developed so that legal practitioners are encouraged to do so frequently. This

may be capped at certain hours of work per month or year legal practitioners.

Investigate the in forma pauperis system to develo implementation plan,

Investigate the adequacy of legal insuran and legal
insurance in a manner that promotes equalit ess to legal services and in
particular addresses the need f i istri of services to rural areas,

Develop and impler i ilar to the mzanzi initiative to ensure
comprehensive & oss the country and for all economic
classes.

Inve

legal

structure to enhance affordability of legal services.

12.2.10 Consider ways on ensuring universal access to services, including civil cases.

12.2.11 Recognise paralegal practitioners and regulate their role, qualifications and

services in legislation.

12.2.12 Address the needs of disabled people in accessing legal services.
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12.3

UNDERTAKINGS BY THE LEGAL AID BOARD

The Legal Aid Board and relevant stakeholders undertake to:

12.3.1

12.3.2

12.3.3

12.3.4

123.5

13.

13.1

13.1.1

13.1.2

13.1.3

Review the judicare system as a primary method of delivery of legal aid services;.

Consolidate the delivery of legal services by salaried employees in legal aid clinics,

advice offices and defender offices and strengthen the quality of services;

Enhance the capacity of Justice Centres to enable to deliver quality legal

CHALL

the quality of leg es for these groups.

Persons accessing legal services may experience discriminatory treatment within

those services. This is a particular problem for disabled people.
Existing avenues for redress are limited, difficult to access and lengthy. As a result,

the public finds it difficult to achieve resolution for complaints of inferior services, or of

discriminatory or unethical conduct.
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13.2 UNDERTAKINGS BY LEGAL PROFESSION

The legal profession and other providers of legal services hereby undertake to improve the

quality of legal services by:

13.2.1 Conducting continuous and sustained training programmes on current legal
matters on behalf of legal practitioners including paralegals.

13.2.2 Encouraging legal academics and experienced practitioners to provide lessons

on particular issues for skill enhancement.

13.2.3 The implementation of benchmarked quali programmes that
include a quality monitoring system and t asurement e quality of legal
services.

13.2.4 Encouraging joint programmes and sha esources by well-established

law firms.

The legal profession a egal services hereby undertake to

address discriminatory rs by:

13.2.5 of legal practitioners incorporate social
2r mainstreaming and human rights.
13.2.6 i tion to the different needs of disabled persons using legal

service

The legal profession and other providers of legal services hereby undertake to

improve the regulation of legal services by :

13.2.7 Developing common ethical standards for all practitioners, including paralegals;
13.2.8 Developing ethical standards for the provision of legal insurance services;
13.2.9 Developing common disciplinary mechanisms in governance structures;
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13.2.10 Establishing an affective complaints management system to handle complaints

by users of legal services;

13.2.11 Use such information to continually improve on the delivery of quality legal

services.
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15

15.1

15.2.

15.2.3

CHAPTER SEVEN

GOVERNANCE AND IMPLEMENTATION OF CHARTER

Overview

The governance mechanisms of the legal profession can play an important role in the
in the promotion of equality and improving access to quality legal services. A strong
independent and unified legal profession is strategically positioned to lead the legal

services sector in overcoming its challenges and further ct the interest of the

public in pursuit of the objectives of the Charter.

Establishment and Composition of Council

Minister in consultation with the si ndermentioned in the sector:

(@) One me ector, which include the Government, legal

, the Organised Legal Profession and

ide the Organised Legal Profession

aw Advisors, the Judiciary, Legal Academics,

solvency Practitioners).

(b) each appointed from the Departments of Finance and

and any other relevant Department as the Minister may
deem fit.

© Three (3) members representing civil society.

(d) Other relevant interest groups participating in the Legal Services regard being
had to gender, disability and rural communities as decided by the Council.

(e) The Minister, on the advice of the Council, may appoint any such person as
he or she may deem necessary, for the effective execution of its

responsibilities.

Participants listed in paragraph 15.2.2, must be appointed to Council by their

respective constituencies and must satisfy the principle of representivity and
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inclusiveness. More specifically, care must be taken to ensure gender balanced

representation.

15.2.4 The Council shall be supported by a secretariat appointed in terms of the Public
Services Act, 1994.

15.3

154

GOVERNING PRINCIPLES

The Council shall be guided by the following basic principl

(@)
(b)
(€)
(d)
(e)
(f)
(9)
(h)
(i)

(@)
(b)

(€)

(d)

The powers

Equality.
Independence.
Transparency.

Fairness.

Good Corporate Governance.
Consultation and Inclusivi
Equitable Socio-economic T
Dignity

Non-racism

provision dance on matters affecting broad-based black economic
empowerment, equality and the constitution in the legal services;

compilation of reports on the status of broad-based black economic
empowerment , equality and the constitution in the legal services;

sharing of information with approved accreditation agencies relevant to broad-
based black economic empowerment , equality and the constitution in the
legal services;

as and when, in its opinion, the circumstances so require, appoint a
committee of experts, with a view to assisting the Council in the exercise and

performance of its powers, functions and duties;
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16.

16.1

(e) engaging and advising relevant regulatory entities in the broader legal
services sector on the Charter;

)] developing mechanisms and strategies to monitor compliance with the
Charter and related matters;

(9) developing a strategy for consultation with provincial and local stakeholders;

(h) developing guidelines for assisting practitioners to provide pro bono legal
services in rural and other areas;

0] developing a practical manual, with examples, as well as implementing an
interactive portal to communicate the basic methods of applying the broad-

based black economic empowerment scorecard;

)] conducting or commissioning research for t oses of ensuring the
effective implementation of the Charter;

road-based Black Economic
plementation of tNmr;
insti within the tor on the

(m) creating a fund finance to facilitate an affirming

(K) reporting to Government and
Empowerment Advisory Council on
)] receiving progress reports from rel

implementation of the Charter; and

(n) access to all rele [ 1 st be furnished
(o) After cons 5 as mentioned in paragraph 15.2.2,

ms and or tools for compliance.

nd submit annual reports to the Minister for Justice and

The Cou ust prepa
Constitutionak

Based Black Economic Empowerment Advisory Council on--

, the Department of Trade and Industry and the Broad-

@) baseline indicators for all the different elements of broad-based black
economic empowerment;

(b) aggregate scores of all indicators of the broad-based black economic
empowerment scorecard for all enterprises under its jurisdiction;

(©) initiatives undertaken by components within the legal services; and

(d) other relevant information which would be useful in assessing the state of

broad-based black economic empowerment and equality in the legal services.
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17. PERSONS QUALIFIED TO SERVE ON COUNCIL

Any person appointed to the Council must--

(@) in the execution of his or her responsibilities, take into account the interests of
the broader stakeholders within the legal services;

(b) be committed to transparency and fairness in the execution of their
responsibilities in the Council,

© act in good faith and in the best interest of the legal services as a whole;

(d) be committed to the objectives of broad-based black economic empowerment

and socio economic transformation as provided for i Act and the Code of

Good Practice; and

(e) possess suitable qualifications, expertise an in the legal services.

18. ENFORCEMENT MECHANISM

In formulating the Legal Service ies will seek to ensure that

appropriate enforcement mechanis spect of this charter.

19.

19.1

18.2

provisions of the legislation.

18.3 If any member of the Council fails to declare his or her interest and is present at a
venue where a meeting of the Council is held or in any manner whatsoever
participates in the proceedings of the Council, the relevant proceedings of the

Council shall be null and void.
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19.

19.1

19.2

20.

20.1

20.2

20.3

21.

21.1

21.2

21.3

DATE OF APPLICATION OF CHARTER

On the effective date of the application of the Charter, the Legal Services Charter
Steering Committee must be dissolved and the implementation phase and all matters
incidental thereto must be handed over to the Council.

The Councillors shall be deemed to have commenced operation on the effective date

of commencement of the Charter.

FUNDING OF COUNCIL

The funding of the activities of the Council m ith the relevant

provisions of the published Code of Good P

The Council must keep proper accounting reco monies received and the

extent of their expenditure.

port of its activities, including

Where matters remain unresolved, the parties undertake to present the dispute in

writing to the Council for resolution.

The Council must appoint an arbitrator to adjudicate the dispute and the decision of

the arbitrator shall be final and binding on the parties.
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Kindly send your comments to:

Mr Neville Gawula
Head of Secretariat: Steering Committee

Department of Justice and Constitutional Development
Private Bag X 81
Pretoria

0001

Tel: (012) 357 8573
Fax: (012) 315 1969

Email: NGawula@justi a

&
\
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