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NOTICE 522 OF 2008

DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT

PUBLICATION OF GENERAL MATTERS AMENDMENT BILL, EFFECTING
CONSEQUENTIAL AMENDMENTS TO VARIOUS LAWS RELATING TO
LOSS OF MEMBERSHIP OF THE NATIONAL ASSEMBLY, A PROVINCIAL
LEGISLATURE OR A MUNICIPAL COUNCIL, 2008

The Minister for Justice and Constitutional Development hereby publishes the General
Matters Amendment Bill, effecting consequential amendments to various laws relating to
loss of membership of the National Assembly, a Provincial Legislature or a Municipal
Council, 2008, for public comment in accordance with section 154(2) of the Constitution
of the Republic of South Africa, 1996. Any person wishing to comment on the proposed
amendments is invited to submit written comments to the Minister for Justice and
Constitutional Development. Comments should kindly be directed for the attention of Mr
J J Labuschagne, Private Bag X 81, Pretoria, 0001, or faxed to him at 086 501 8053 by
not later than 9 June 2008.

(Electronic mail address: Jolabuschagne(@justice.gov.za)

GENERAL MATTERS AMENDMENT BILL, EFFECTING CONSEQUENTIAL
AMENDMENTS TO VARIOUS LAWS RELATING TO LOSS OF
MEMBERSHIP OF THE NATIONAL ASSEMBLY, A PROVINCIAL
LEGISLATURE OR A MUNICIPAL COUNCIL, 2008

(MINISTER FOR JUSTICE AND CONSTITUTIONAL DEVELOPMENT)

GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from
existing enactments.
Words underlined with a solid line indicate insertions in existing
enactments.

BILL

To amend the—

* Electoral Commission Act, 1996, so as to abolish the right of a political party
to change its name at any time;

* Public Funding of Represented Political Parties Act, 1997, so as to—
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*E further regulate the repayment of unspent balances of all moneys
allocated to political parties participating in Parliament and
provincial legislatures from the Represented Political Parties' Fund
when such political parties cease to qualify for such moneys;

*k empower the Electoral Commission to appoint a public accountant
and auditor in certain circumstances; and
*ok provide for offences applicable to accounting officers and leaders of

political parties; and
* Public Funding of Represented Political Parties Act, 1997, the Determination
of Delegates (National Council of Provinces) Act, 1998, the Electoral Act,
1998, the Local Government: Municipal Structures Act, 1998, and the Local
Government: Municipal Structures Amendment Act, 2002, so as to provide
for matters consequential to the abolition of the right—
ok of a member of the National Assembly, a provincial legislature or a
Municipal Council to become a member of another political party
whilst retaining membership of the National Assembly, that
provincial legislature or that Council; and
*E of an existing political party to merge with another political party, or
to subdivide into more than one political party, or te subdivide and to
permit any of the subdivisions to merge with another political party,
_whilst allowing a member of the National Assembly, a provincial
legislature or a Council affected by such changes to retain
membership of the National Assembly, that provincial legislature or
that Council;
and to provide for matters connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:—
Repeal of section 16A of Act 51 of 1996, as inserted by section 30 of Act 34 of 2003
1. Section 16A of the Electoral Commission Act, 1996, is hereby repealed.

Amendment of section 5 of Act 103 of 1997, as amended by section 2 of Act 15 of
2005

2. Section 5 of the Public Funding of Represented Political Parties Act, 1997
(hereinafter referred to as the Funding Act), is hereby amended by the substitution for
subsection (4) of the following subsection:

"(4)  The allocation of moneys from the Fund to a political party

will end when the party ceases qualifying therefor in terms of subsection (1)(a).

[Subject to section 6A, a political party must within 21 days after the date on

which it has so ceased to qualify, repay to the Commission the unspent

balances, as at that date, of all moneys that had been allocated to it in terms
of this section.]".
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Amendment of section 6 of Act 103 of 1997, as amended by section 3 of Act 15 of
2005

3. Section 6 of the Funding Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:
"(1) Every political party to which moneys are allocated from
the Fund], must]—

(a) must keep, with a bank registered in the Republic, a separate banking
account into which all moneys so allocated to the party must be deposited;
[and]

(b) must appoint an office-bearer or official of that party as its accounting
officer with regard to all moneys from time to time allocated to that party
from the Fund. The accounting officer's responsibility is to account for
the moneys so allocated to that party, and includes, in addition to any
other duties imposed by this Act, the duty to ensure the party's compliance
with the requirements of this Act, and, in particular, to ensure that those
moneys are not paid out for a purpose not authorised by this Act; and

(c) is accountable to the Commission in respect of all moneys so allocated to
that party."; and

(b) by the insertion of the following subsection after subsection (5):

) "(5A) (a) The Commission may appoint a public accountant
and auditor registered and practising as such in terms of the Public Accountants’
and Auditors’ Act, 1991, to—

(i) verify the auditor’s report and audited statement submitted to it in terms of
subsection (5); or

(ii) audit the statement referred to in subsection (3) and the books and records
of account kept in terms of this section if the accounting officer of a
political party fails to have that statement and those books and records of
account audited as contemplated in subsection (3).

(b)  Subsection (4) applies, with the necessary changes,
to an auditor who has performed an audit contemplated in paragraph (a)(ii).

(c) The verification of the auditor’s report and audited
statement contemplated in paragraph (a)(i) or the auditor’s report and audited
statement contemplated in paragraph (a)(ii), as the case may be, must be
submitted to the Commission by the auditor concerned within one month after the
date of his or her appointment by the Commission.".

Repeal of section 6A of Act 103 of 1997, as inserted by section 4 of Act 15 of 2005
4. Section 6A of the Funding Act is hereby repealed.
Insertion of section 6B in Act 103 of 1997
5. The following section is hereby inserted in the Funding Act after section

6A:
"Repayment of unspent balances where party ceases to qualify for allocation
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of moneys from Fund or where Parliament and every provincial legislature
are dissolved or where Parliament or any provincial legislature is dissolved

6B. (1) A political party which qualified for the allocation of
moneys from the Fund in terms of section 5 must, in accordance with this section,
repay to the Commission the unspent balances of all moneys that had been
allocated to it in terms of that section if it ceases to qualify for the allocation of

moneys from the Fund in terms of the said section.
(2) A political party which immediately before the date on

which—

(a) Parliament and every provincial legislature are dissolved in terms of the
Constitution; or

(b) Parliament or any provincial legislature is so dissolved in any other
circumstances

qualified for the allocation of moneys from the Fund in terms of section 5 and was

represented in any or all of those legislative bodies or the legislative body that

dissolves must, in accordance with this section, repay to the Commission the

unspent balances of all moneys that had been allocated to it in terms of that

section.

(3)  The person who last held the office of accounting officer
contemplated in section 6(1)(b) of a political party contemplated in subsection (1)
or (2). or if he or she is not available the leader of that party, must within 14 days
after the date on which—

(a) the party has ceased to qualify for the allocation of moneys from the Fund
as contemplated in subsection (1); or

(b) a_legislative body referred to in subsection (2) is dissolved as
contemplated in that subsection,

close the books and records of account of the party kept in terms of section 6.

(4)  The accounting officer or the leader of the party, as the case
may be, must within one month after the date on which the books and records of
account of the party have been closed in terms of subsection (3)—

(a)  prepare a statement showing—

(i) all amounts received by the party from the Fund during that
financial vear and its application of those moneys, as well as the
purposes for which the various amounts have been applied;

(ii)  the unspent balances of the party, if any, as at the date when its
books and records of account are so closed, of all moneys that had
been allocated to it in terms of section 5; and

iii all the existing legal financial obligations of the party until the end

of the financial year in question; and
(b) submit that statement and those books and records of account to a public
accountant and auditor registered and practising as such in terms of the

Public Accountants’ and Auditors’ Act, 1991 (Act No. 80 of 1991), to be

audited.

(5) An auditor who has performed an audit contemplated in
subsection (4)(b), must in the auditor’s report express an opinion—
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{a) as_to whether or not the allocated moneys were spent for purposes
authorised by this Act: and

b) on the correctness of the information referred to_in subsection (4)(a)(ii)
and (iii).

(6)  The auditor’s report and audited statement, as well as all
statements for the financial year in question of the banking account of the political
party kept in terms of section 6(1)(a) and documents in support of the information
referred to in subsection (4)(a)(iii), must be submitted to the Commission by the
accounting officer or the leader of the party, as the case may be, within two
months after the date on which the books and records of account of the party were
closed.

(7)  The Commission must within two months after receipt of
the auditor’s report, audited statement, statements of the banking account of the
political party and documents in support of the information referred to in
subsection (4)(a)(iii) submitted to it in terms of subsection (6}—

(a) determine the amount of the unspent balances of all moneys that had been
allocated to the political party in terms of section S that must be repaid to
the Commission, taking into account the information referred to in
subsection (4)(a)(iii): Provided that in the case of a party mentioned in
subsection (2)(b)—

(1) the representation of that party, in a dissolving legislaiive body,
must be calculated by the Commission as a percentage of the
party's representation in all of the legislative bodies contemplated
in subsection (2)(a); and

(ii)  that determined percentage of any unspent balances must be repaid
to the Commission;

b) determine the date on which that amount of unspent balances of moneys
must _be repaid to the Commission, which date must as far as the
circumstances permit be before the last day of the financial year in
question; and

(c) inform the accounting officer or the leader of the party, as the case may
be, of the amount and date determined in terms of paragraphs (a) and (b).

(8) (a) The Commission may for the purposes of
subsection (7)(a)—

(i) direct the accounting officer or the leader of the party, as the case may be,
to provide it with such other information as it may deem necessary; and

(ii)  appoint a public accountant and auditor registered and practising as such
in terms of the Public Accountants’ and Auditors’ Act, 1991 (Act No. 80
of 1991), to—

(aa) verify the auditor’s report and audited statement submitted to it in
terms of subsection (6); or
(bb) audit the statement referred to in subsection (4)(a) and the books

and records of account kept in terms of section 6.

b) Subsection (5) applies, with the necessary changes,
to an auditor who has performed an audit contemplated in paragraph (a)(1i)(bb).
(c) The verification of the auditor’s report and audited
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statement contemplated in paragraph (a)(ii)(aa) or the auditor’s report and audited
statement contemplated in paragraph (a)(ii)(bb), as the case may be, must be
submitted to the Commission by the auditor concerned within one month after the
date of his or her appointment by the Commission.
(9)  The accounting officer or the leader of the party, as the case
may be, must—
(@ within 14 days after the receipt of a direction referred to in subsection
(8)(a)(1), comply therewith; and
(b) repay_to the Commission the amount of the unspent balances of moneys
contemplated in subsection (7)(a) on or before the date determined in
terms of subsection (7)(b).
(10) Any unspent balances of moneys repaid in terms of this
section during a particular financial vear, must be credited to the Fund and carried
forward to the next financial year.".

Amendment of section 9 of Act 103 of 1997, as amended by section 6 of Act 15 of
2005

6. Section 9 of the Funding Act is hereby amended by the deletion of
subsections (3) and (4).

Substitution of section 9A of Act 103 of 1997, as inserted by section 7 of Act 15 of
2005

7. The following section is hereby substituted for section 9A of the Funding
Act:
"Offences and penalties

9A. Any person who—
(a) contravenes or fails to comply with section [6A(4), (6) or (9)(B)] 5(3).
6(2), (3) or (5) or 6B(3), (4), (6) or (9)(h); or
(b) fails to comply with a direction in terms of section [6A(9)(a)] 6B(9)(a),
is guilty of an offence and liable on conviction to a fine or to imprisonment for a
period not exceeding two years.".

Amendment of section 10 of Act 103 of 1997, as amended by section 8 of Act 15 of
2005

8. Section 10 of the Funding Act is hereby amended by the substitution in
subsection (1) for paragraph (d) of the following paragraph:
"(d)  prescribing the procedure according to which and manner in which
payments from, and to, the Fund are to be made after any election of
Parliament or a provincial legislature [or the expiry of the period
referred to in item 4(1)(a) or (b) of Schedule 6A to the Constitution];
and".
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Amendment of Preamble of Act 103 of 1997, as amended by section 9 of Act 15 of
2005

9. The Preamble of the Funding Act is hereby amended by the deletion of the
fifth paragraph.

Substitution of long title of Act 103 of 1997, as substituted by section 10 of Act 15 of
2005

10.  The following long title is hereby substituted for the long title of the
Funding Act:

"To establish the Represented Political Parties' Fund with a view to making
provision for the funding of political parties participating in Parliament and
provincial legislatures; to provide for the management of that Fund by the
Electoral Commission and for accountability regarding that Fund; to
regulate the allocation of moneys from that Fund and the purposes for which
allocated moneys may be used by political parties; [to regulate the
repayment to the Electoral Commission of the unspent balances of moneys
by political parties under certain circumstances;] and to provide for
incidental matters.".

Amendment of section 2 of Act 69 of 1998, as amended by section 11 of Act 15 of
2005

11.  Section 2 of the Determination of Delegates (National Council of
Provinces) Act, 1998, is hereby amended by the substitution for subsection (4) of the
following subsection:

"4) (a) If the total number of special delegates determined
in terms of subsection (3) in respect of a particular provincial legislature is less
than four, the delegates of the parties that are entitled to only one delegate in the
delegation of that province must, despite subsection (1), become special delegates
in the sequence from the lowest to the highest number of votes], including
combined votes in the case of a merged party contemplated in section
61(2)(b) of the Constitution,] that have been recorded for those parties during the
last election of that provincial legislature, until four special delegates have been
allocated to parties in the provincial delegation.

(b) If the total number of special delegates determined
in terms of subsection (3) in respect of a particular provincial legislature is more
than four, those special delegates must, despite subsections (2) and (3), become
permanent delegates in the sequence from the highest to the lowest number of
votes|, including combined votes in the case of a merged party contemplated
in section 61(2)(b) of the Constitution,] that have been recorded for the parties
concerned during the last election of that provincial legislature, until six
permanent delegates have been allocated to parties in the provincial delegation.

[(c) For the purposes of paragraphs (a) and (b), any
party that is entitled to a delegate in the delegation of the province concerned
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and that—

() came into existence on account of a change of party membership or
subdivision of parties contemplated in section 61(2)(h) of the
Constitution; and

(ii)  did not participate in the last election of that provincial legislature,

must be regarded as having recorded no votes during the last election of the

provincial legislature concerned.

(d)] (c) If more than one party that is entitled to a delegate
in a provincial legislature recorded the same number of votes during the last
election of that provincial legislature [or must be regarded in terms of
paragraph (¢) as having recorded no votes during that election], the
legislature concerned must, in a manner that is consistent with democracy—

(i) in the case of paragraph (a), elect so many delegates from the delegates of
those parties to become special delegates as may be required to allocate
four special delegates to parties in the provincial delegation; or

(i)  in the case of paragraph (b), despite subsections (2) and (3), elect so many
special delegates of those parties to become permanent delegates as may
be required to allocate six permanent delegates to parties in the provincial
delegation.".

Amendment.of item 23 of Schedule 1A to Act 73 of 1998, as inserted by section 25 of
Act 34 of 2003

12.  Item 23 of Schedule 1A to the Electoral Act, 1998, is hereby amended by
the substitution for subitem (1) of the following subitem:
"(1) In the event of a vacancy in a legislature to which this
Schedule applies, the party which the vacating member represented must fill the
vacancy by nominating a person—
(a) whose name appears on the list of candidates[—
)] from which that party's members were originally nominated; [or
(ii) where applicable, submitted by a party in terms of item 5(2) of
Schedule 6A to the Constitution;] and
(b) who is the next qualified and available person on the list.".

Amendment of section 26 of Act 117 of 1998, as amended by section 1 of Act 20 of
2002 and section 9 of the Constitution Tenth Amendment Act of 2003

13.  Section 26 of the Local Government: Municipal Structures Act, 1998
(hereinafter referred to as the Structures Act), is hereby amended by the substitution in
subsection (1) for paragraph (b) of the following paragraph:

"(b) is appointed as a representative of a local council to a district council for a
period ending when the next local council is declared elected[, except that
where such a person is replaced as a result of the provisions of item
6(a) of Schedule 6B to the Constitution, the newly appointed
representative is appointed for the remainder of the replaced
representative's term].".
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Amendment of section 27 of Act 117 of 1998, as amended by section 93 of Act 27 of
2000, section 121 of Act 32 of 2000 and section 2 of Act 20 of 2002

14.  Section 27 of the Structures Act is hereby amended—
(a) by the insertion after paragraph (b} of the following paragraph:
"(c) was elected from a party list referred to in Schedule 1 or 2 and
ceases to be a member of the relevant party;"; and
(b) by the addition of the following paragraph:
"(f)  was elected to represent a ward and who—
(1) was nominated by a party as a candidate in the ward
election and ceases to be a member of that party; or
(i) was not nominated by a party as a candidate in the ward
election and becomes a member of a party.".

Amendment of section 29 of Act 117 of 1998, as amended by section 3 of Act 20 of
2002 and section 9 of the Constitution Tenth Amendment Act of 2003

15.  Section 29 of the Structures Act is hereby amended by the deletion of
subsection (3).

Amendment of section 62 of Act 117 of 1998, as amended by section 4 of Act 20 of
2002

16.  Section 62 of the Structures Act is hereby amended by the deletion of
paragraph (cA) in subsection (1).

Amendment of section 63 of Act 117 of 1998, as substituted by section 5 of Act 20 of
2002 and amended by section 9 of the Constitution Tenth Amendment Act of 2003

17.  Section 63 of the Structures Act is hereby amended—
(a) by the substitution for subsections (1) and (2) of the following subsections,
respectively:
"(1)  Each metropolitan subcouncil consists of—
(a) the councillors representing the wards included in the subcouncil area;
and
(b) an additional number of councillors allocated in terms of Part 1 of
Schedule 4[, except that where—
)] metropolitan subcouncils are established;
(ii) the areas of existing metropolitan subcouncils are changed; or
(iii)  the number of existing metropolitan subcouncils are changed,
after the composition of a metro council has changed as a result of the
provisions of item 2, 3 or 7 of Schedule 6B to the Constitution, the
additional number of councillors is determined by the metro council
so that the seats held by councillors referred to in subsection (2)(a) are
as far as possible equally distributed amongst all the metropolitan
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subcouncils].
(2)  The councillors referred to in subsection (1)(b) must—
(a) consist of councillors elected to the metro council from party lists in
accordance with Part 3 of Schedule 1; and
(b)  be appointed to the metropolitan subcouncil[—
] in accordance with Part 1 of Schedule 4[; or
(i) where the composition of the metro council in question has
changed as a result of the provisions of item 2, 3 or 7 of
Schedule 6B to the Constitution, in accordance with the
mechanism referred to in section 62(1)(cA)]."; and
(b) by the deletion of subsection (1A).

Substitution of section 66 of Act 117 of 1998, as substituted by section 6 of Act 20 of
2002 and amended by section 9 of the Constitution Tenth Amendment Act of 2003

18.  The following section is hereby substituted for section 66 of the Structures
Act:

"Term of office of members

66. [(1)] The section 63(1)(h) members of a metropolitan subcouncil
are appointed for a term ending, subject to [subsection (2) and] section 67, when
the next metro council is declared elected.

[(2) Where a section 63(1)(b) member of a metropolitan

subcouncil is replaced as a result of the provisions of item 6(b) of Schedule 6B
to the Constitution, the newly appointed member is, subject to section 67,
appointed for the remainder of the replaced member's term.]".

Repeal of sections 93A and 93B of Act 117 of 1998, as inserted by section 7 of Act 20
of 2002 and amended by section 9 of the Constitution Tenth Amendment Act of

2003

19.  Sections 93A and 93B of the Structures Act are hereby repealed.

Substitution of item 10 of Schedule 1 to Act 117 of 1998, as substituted by section 93
of Act 27 of 2000 and section 8 of Act 20 of 2002 and amended by section 9 of the
Constitution Tenth Amendment Act of 2003

20.  The following item is hereby substituted for item 10 of Schedule 1 to the
Structures Act:
"Submission of lists of candidates
10. [(1)] Alist of candidates may be submitted only by a party.

[(2) A party that has gained representation in a
municipality as a result of the provisions of item 2, 3 or 7 of Schedule 6B to
the Constitution, may submit a list of candidates within seven days after the
expiry of a period referred to in item 4(1)(a)(i) or (ii) of Schedule 6B to the
Constitution.]".
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Substitution of item 4 of Schedule 2 to Act 117 of 1998, as substituted by section 93
of Act 27 of 2000 and section 9 of Act 20 of 2002 and amended by section 9 of the
Constitution Tenth Amendment Act of 2003

21.  The following item is hereby substituted for item 4 of Schedule 2 to the
Structures Act:
"Submission of lists of candidates
4, [(1)]1 A list of candidates may be submitted only by a party.

[(2) A party that has gained representation in a
municipality as a result of the provisions of item 2, 3 or 7 of Schedule 6B to
the Constitution, may submit a list of candidates within seven days after the
expiry of a period referred to in item 4(1)(a)(i) or (ii) of Schedule 6B to the
Constitution.]".

Amendment of Table of Contents of Act 117 of 1998, as amended by section 11 of
Act 20 of 2002 and section 9 of the Constitution Tenth Amendment Act of 2003

22.  The Table of Contents of the Structures Act is hereby amended by the
deletion of the references to sections 93A and 93B, respectively.

Repeal of section 12 of Act 20 of 2002, as amended by section 9 of the Constitution
Tenth Amendment Act of 2003

23. Section 12 of the Local Government: Municipal Structures Amendment
Act, 2002, is hereby repealed.

Repeal of section 13 of Act 20 of 2002

24.  Section 13 of the Local Government: Municipal Structures Amendment
Act, 2002, is hereby repealed.

Amendment of section 14 of Act 20 of 2002

25. Section 14 of the Local Government: Municipal Structures Amendment
Act, 2002, is hereby amended by the deletion of subsection (2).

Short title and commencement

26. This Act is called the General Matters Amendment Act, effecting
consequential amendments to various laws relating to loss of membership of the National
Assembly, a Provincial Legislature or a Municipal Council, 2008, and comes into
operation on a date set by the President by proclamation in the Gazette.
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MEMORANDUM ON THE OBJECTS OF THE GENERAL MATTERS

AMENDMENT BILL, EFFECTING CONSEQUENTIAL AMENDMENTS TO

VARIOUS LAWS RELATING TO LOSS OF MEMBERSHIP OF THE

NATIONAL ASSEMBLY, A PROVINCIAL LEGISLATURE OR A MUNICIPAL

2,2

COUNCIL, 2008

BACKGROUND
The political terrain which necessitated floor crossing has changed. There is also

a groundswell of resistance opposing floor crossing. Consequently, the need has
arisen to abolish floor crossing. The Constitution Fourteenth Amendment Bill of
2008, seeks to abolish floor crossing in the National Assembly and provincial
legislatures, whilst the Constitution Fifteenth Amendment Bill of 2008, seeks to
abolish floor crossing in Municipal Councils.

OBJECTS OF THE BILL

The objects of the General Matters Amendment Bill, effecting consequential

amendments to various laws relating to loss of membership of the National

Assembly, a Provincial Legislature or a Municipal Council, 2008 (the Bill) are—

(a) to effect amendments, which are mainly of a consequential nature and
which emanate from the provisions of the Constitution Fourteenth

. Amendment Bill of 2008, and the Constitution Fifteenth Amendment Bill

of 2008, to numerous relevant Acts; and

(b) to address matters raised by the Portfolio Committee on Justice and
Constitutional Development in its Report on the Constitutional Matters
Amendment Bill [B 22B—2005] (now the Constitutional Matters
Amendment Act, 2005 (Act No. 15 of 2005)), dated 19 August 2005.

Proposed legislative amendments relating to floor crossing

The Bill seeks to effect amendments to the following Acts:

(a)  Electoral Commission Act, 1996 (Act No. 51 of 1996)
Clause 1 seeks to repeal section 16A of the Electoral Commission Act,
1996, that enables a political party to change its registered name,
abbreviated name, distinguishing mark or symbol.

) Public Funding of Represented Political Parties Act, 1997 (Act No. 103 of
1997)
Clause 4 seeks to repeal section 6A of the Public Funding of Represented
Political Parties Act, 1997 (the Funding Act), that regulates the repayment
to the Electoral Commission (the IEC) of the unspent balances of moneys
by a political party that, after a window for floor crossing, ceases to
qualify for the allocation of moneys from the Represented Political Parties'
Fund (the Fund). Clauses 7, 8, 9 and 10 seek to effect consequential
amendments to sections 9A and 10, the Preamble and long title of the
Funding Act.




26 No. 31013 GOVERNMENT GAZETTE, 8 MAY 2008

2.3
231

(©) Determination of Delegates (National Council of Provinces) Act, 1998
(Act No. 69 of 1998)
Clause 11 seeks to effect consequential amendments to section 2 of the
Determination of Delegates (National Council of Provinces) Act, 1998,
that regulates the determination of permanent and special delegates in a
province’s delegation to the National Council of Provinces.

(d)  Electoral Act, 1998 (Act No. 73 of 1998)
Clause 12 seeks to effect a consequential amendment to item 23 of
Schedule 1A to the Electoral Act, 1998, that regulates the filling of
vacancies in the National Assembly and provincial legislatures.

(e) Local Government: Municipal Structures Act, 1998 (Act No. 117 of
1998)
Clauses 13, 15, 16, 17, 18, 20, 21 and 22 seek to effect consequential
amendments to sections 26, 29, 62, 63 and 66, item 10 of Schedule 1, item
4 of Schedule 2 and the Table of Contents of the Local Government:
Municipal Structures Act, 1998 (the Structures Act). Clause 14 seeks to
amend section 27 of the Structures Act, that regulates the vacation of
office of councillors, so as to re-insert two provisions that were deleted
. from that Act by section 2 of the Local Government: Municipal Structures
Amendment Act, 2002 (Act No. 20 of 2002). Clause 19 seeks to repeal
sections 93A and 93B of the Structures Act that provide for special
measures for the application of item 6 of Schedule 6B to the Constitution
of the Republic of South Africa, 1996 (the Constitution), and the
publication of certain notices relating to floor crossing by the I[EC,
respectively. Both sections will become redundant once floor crossing has
been abolished.

9] Local Government: Municipal Structures Amendment Act, 2002

Clauses 23 and 24 seek to repeal sections 12 and 13 of the Local
Government: Municipal Structures Amendment Act, 2002, as those two
sections will, once floor crossing has been abolished, become redundant.
Section 12 regulates the registration of new political parties for purposes
of Schedule 6B to the Constitution (which Schedule is to be repealed by
clause 5 of the Constitution Fifteenth Amendment Bill of 2008), whilst
section 13 contains transitional arrangements. Clause 25 seeks to amend
section 14 of the Local Government: Municipal Structures Amendment
Act, 2002, that regulated the commencement of section 4 of the said Act.

Additional proposed amendments to the Funding Act

In order to address the matters raised by the Portfolio Committee on Yustice and
Constitutional Development in its Report referred to in paragraph 2.1(b) above,
the Bill seeks to effect the following amendments to the Funding Act to
harmonise the existing provisions thereof with the new provisions that were
inserted in the Funding Act by the Constitutional Matters Amendment Act, 2005.
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2.3.2 Adclause 2
Clause 2 seeks to effect a consequential amendment to section 5(4) emanating
from the proposed new section 6B(1) to be inserted in the Funding Act by clause
5.

2.3.3 Adclause 3
Clause 3(a) seeks to amend section 6(1) to make it clear that all political parties
are accountable to the IEC in respect of the moneys allocated to them from the
Fund. Clause 3(b) seeks to insert a new subsection (5A) in section 6 that will
empower the IEC to appoint a public accountant and auditor under certain
circumstances to, for example, audit the books and records of account kept by a
political party.

234 Adclause 5

The Funding Act presently provides for three scenarios where a political party has

to repay to the IEC the unspent balances of all moneys that have been allocated to

it in terms of section 5 of the Funding Act, namely—

(a) where a political party ceases to qualify for the allocation of moneys from
the Fund (existing section 5(4));

(b) . where a political party, after a window for floor crossing, ceases to qualify
for the allocation of moneys from the Fund (existing section 6A); and

() if Parliament and every provincial legislature are dissolved in terms of the
Constitution or if Parliament or any provincial legislature is so dissolved
in any other circumstances (existing section 9(3) and (4)).

As clause 4 seeks to repeal section 6A of the Funding Act, the circumstances

referred to in paragraph (b) above under which a political party has to repay to the

IEC the unspent balances of all moneys that have been allocated to it, will fall

away. Clause 5, however, seeks to insert a new section 6B in the Funding Act

which brings the repayment to the IEC of the unspent balances of moneys in

circumstances referred to in paragraphs (a) and (c) above in line with such

repayment in circumstances referred to in paragraph (b) above.

23.5 Adclause 6

Section 9(3) and (4) of the Funding Act regulates the repayment to the IEC of the
unspent balances of all moneys that have been allocated to a political party if
Parliament and every provincial legislature are dissolved in terms of the
Constitution or if Parliament or any provincial legislature is so dissolved in any
other circumstances. The proposed new section 6B(2) seeks to regulate this
matter and therefore section 9(3) and (4) will become redundant and needs to be
deleted. Clause 6 secks to give effect thereto.

2.3.6 Adclause 7
Clause 7 seeks to amend section 9A to make certain offences also applicable to—
(a) the accounting officers of political parties that qualify for the allocation of
moneys from the Fund; and
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(b) the accounting officers or leaders of political parties that have to repay to
the IEC their unspent balances of moneys in terms of the proposed new
section 6B.

As the next window for floor crossing on local government level is in September
2009, the Bill, the Constitution Fourteenth Amendment Bill of 2008, and the
Constitution Fifteenth Amendment Bill of 2008, have to be passed by Parliament
and implemented before 1 September 2009.

DEPARTMENTS/BODIES/PERSONS CONSULTED
The Bill was published in the national Gazette for public comment as required by
section 154(2) of the Constitution.

IMPLICATIONS FOR PROVINCES

The Bill seeks to further regulate—

(a) the determination of permanent and special delegates to the National
Council of Provinces; and

(b) the filling of vacancies in provincial legislatures.

IMPLICATIONS FOR MUNICIPALITIES
As discussed in paragraph 2.2 above.

FINANCIAL IMPLICATIONS FOR STATE
None

PARLIAMENTARY PROCEDURE

The Department of Justice and Constitutional Development is of the opinion that
the Bill must be dealt with in accordance with the procedure established by
section 75 of the Constitution since it contains no provision to which the
procedure set out in section 74 or 76 of the Constitution applies.
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