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BILL
To give effect to the right to fair labour  practices referred to in section 23(1) of the
Constitution by establishing and making provision for the regulation of basic
conditions of employment; and thereby to comply with the obligations of the
Republic as a member state of the International Labour Organisation; and to
provide for matters conncctccl therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa as
follows:—
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CIIAPTEN  ONE

[Iejinitiotls, purpose and applicatiot~  of this Act

I)cfinitiuns

1. In this Act, unless the context indicates othcrwise—
“xgreemeut” includes a collective agreement;
“area” includes any number of areas, whether or not contiguous;

50
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“bargaining council” means a bargaining council registered in terms of the Labour
Relations Act, 1995, and, in relation to the public service, includes the bargaining
councils referred to in section 35 of that Act;
“basic condition of employment” means n provision of this Act or sectoml
determination that stipulates a nlinimum term or condition of employment;
“CCMA” means the Commission for Conciliation, Mediation and Arbitration
established in terms of section I I 2 of the Lfibour  Relations Act, 1995;
“child” means o person who is under I 8 years of wge;
“code of good practice” rncans a code of good practice issued by the Minister in
terms of section 87 of this Act;
“collective agreement” means a written agreement concerning terms and
conditions of employment or any other matter of mutual interest concluded by one
or more registered trade unions, on the one hand and, on the other hand—
(a) one or more employers;
(b) one or more registered employers’ organisations; or
(c) one or more employers and one or more registered employers’ organisation;
“Con~mission”  means the Employment Conditions Commission established by
section 59(1);
“compliance order” means a compliance order issued by a Iabour inspector in
terms of section 69(1);
“Constitution” means the Constitution of the Republic of South Africa, 1996 (Act
No. 108 of 1996);
“council” includes a bargaining council and a statutory council;
“Department” means the Department of Labour;
“Director-General” means the Director-General of Labour;
“dispute” includes an alleged dispute;
“domestic worker” means an employee who performs domestic work in the home
of his or her employer and includes—
(a) a gardener;
(b) a person employed by a household as driver of a motor vehicle; and
(c) a person who takes care of children, the aged, the sick, the frail or the disabled,
but does not include a farm worker;
“employee” mcnns—
((I)  any person, excluding an independent contractor, who works for another

person or for the State and who receives, or is entitled to receive, any
remuneration; and

(b) any other person who in any manner assists in carrying on or conducting the
business of an employer,

and “employed” and “employment” have a corresponding meaning; 1
“employers’ organisation” means any number of employers associated together for
the purpose, whether by itself or with other purposes, of regulating relations
between employers and employees or trade unions;
“employment law” includes this Act, any other Act the administration of which has
been assigned to the Minister, and any of the following Acts:
(a) The Unemployment Insurance Act, 1966 (Act No. 30 of 1966);
(b) the Manpower Training Act, 1981 (Act No. 56 of 198 1);
(c) the Guidance and Placement Act, 1981 (Act No. 62 of 198 1);
(d) the Occupational Health and Safety Act, 1993 (Act No. 85 of 1993);
(e) the Compensation for Occupational Injuries and Diseases Act, 1993 (Act No.

130 of 1 993);
“farm worker” means an employee who is employed mainly in or in connection
with farming activities, and includes an employee who wholly or mainly performs
domestic work in a home on a farm;
“LnhourAppcal Court” means the Labour Appeal Court established by section 167
of the Lnbour Relations Act, 1995;
‘+l-abour  Court” means the Labour Court established by section 151 of the Labour
Relations Act, 1995;
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“labour inspector” means a Iabour inspector appointed under section 63, and. .
includes any person designated by the M-inister  under that section to perform any
function of a Iabour inspector;
“Labour Relations Act, 1995” means the Labour Relations Act, 1995 (Act No. 66
of 1995);
“medical practitioner” means a person entitled to practise as a medical practitioner
in terms of section 17 of the Medical, Dcn[al and Supplementary Health Service
Professions Act, 1974 (ACI No. 56 of 1974);
“midwife’” means a person rcgislcrcd  or cnri)llcd to practisc as a midwife in terms
of scc(ion  16 of [hc Nursing Act, 1978 (Act No. 50 Of 1978);
“Minis[cr”  means the Miniskr  of Labour;
“mon[h” means a calendar month;
“NEDLAC >’ means the National Economic, Development and Labour Council
established by section 2 of the National Economic, Development and Labour
Council Act, 1994 (Act No. 35 of 1994);
“ordinary hours of work” means the hours of work permitted in terms of section 9
or in terms of any agreement in terms of sections 11 or 12;
“overtime” means the time that an employee works during a day or a week in
excess of ordinary hours of work;
“prescribe” means to prescribe by regulation and “prescribed” has a correspond-
ing meaning;
“public holiday” nlcans any day that is a public holiday in terms of the Public
Holidays Act, 1994 (Act No. 36 of 1994);
“public service” means the public scrvicc  referred to in section 1 ( 1 ) of the Public
Service Act, 1994 (Proclamation No. 103 of 1994), and includes any organisational
component contemplated in section 7(4) of that Act and specified in the first
column of Schedule 2 to that Act, but excluding—
(a) the members of the National Defence Force;
(b)  the National Intelligence Agency; and
(c) the South African Secret Service;
“rcgistcmd employers’ Organisiltion” recalls atl ctl]ploycrs’ organisation rcgistcrcd
under scc(ion  96 of (I]c Labour Rclatiuns  Act, 1995;
“registered trade union” means a trade union registered under section 96 of the
Labour  Relations Act, 1995;
“remuneration” means any payment in money or in kind, or both in money and in
kind, made or owing to any person in return for [hat person working for any other
person, including the State, and “remunerate” has a corresponding meaning;2
“sector” means an industly or a service or a part of an industry or a service;
“sect oral determination” means a sectoral determination made under Chapter
Eight;
“senior managerial employee” means an employee who has the authority to hire,
discipline and dismiss employees and to represent the employer internally and
externally;
“serve” means to send by registered post, telegram, telex, tclcfax or deliver by
hand;
“statutory council” means a council established under Part E of Chapter III of the
Labour Relations Act, 1995;
“temporary employment service” means any person who, for reward, procures for,
or provides to, a client, other persons-
(a) who render services to, or perform work for, the client; and
(b) who are remunerated by the temporary employment service;
“this Act” includes the Schedules and any regulation made under this Act, but does
not include the headings or footnotes;
“trade union” means an association of employees whose principal purpose is to
regulate rclalions  bctwccn  cn~ployccs  and employers, including any cmploycm’
organ isa(ions;
“lradc union otlicial” includes an ollicial 01’ a Icdcralion  of trade unions;
“lrade union ]c[>rcscl]lilti~’c’” means a trade uniou  rcprcscntalivc who is cnlitlcd to
cxcrcisc (I1c rights contcmpla[cd  in sculion  14 of (I1c Labour  Relations Act, 1995;
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“wage” means the amount of money paid or payable to an employee in respect of
ordinary hours of work or, if they are shorter, the hours an employee ordinarily
works in a day or week;
“week” in relation to an employee, means the period of seven days within which
the working week of that employee ordinarily falls; 5
“workplace” means any place where employees work;
“workplace forum” means a workplace forum established under Chapter V of the
Labour Relations Act, 1995.

Purpose of this Act

2. The purpose of this Act is to advance economic development and social justice by 10
fulfilling the primary objects of this Act which are—

(a) to give effect to and regulate the right to fair Iabour practices conferred by
section 23(1 ) of the Constitution-
(i) by establishing and enforcing basic conditions of employment; and

(ii) by regulating the variation of basic conditions of employment; 15
(b) to give effect to obligations incurred by the Republic as a member state of the

International Labour Organisation.

Application of this Act

3. (1) This Act applies to all employees and employers except—
(a) members of the National Defence Force, the National Intelligence Agency 20

and the South African Secret Service; and
(b) unpaid volunteers working for an organisation serving a charitable purpose.

(2) This Act applies to persons undergoing vocational training except to the extent
that any term or condition of their employment is regulated by the provisions of any
other law. 25

(3) This Act, except section 41, does not apply to persons employed on vessels at sea
in respect of which the Merchant Shipping Act, 1951 (Act No. 57 of 1951), applies
except to the extent provided for in a scctoral  detcrrnination.

Inclusion of provisions in contracts of employment

4. A basic condition of employment constitutes a term of any contract of employment 30
except to the extent that—

(a) any other law provides a term that is more favorable to the employee;
(b) the basic condition of employment has been replaced, varied, or excluded in

accordance with the provisions of this Act; or
(c) a term of the contract of employment is more favorable to the employee than 35

the basic condition of employment.

This Act not affected by agreements

5. This Act or anything done under it takes precedence over any agreement, whether
entered into before or after the commencement of this Act.

CHAPTER TWO

Regulation of working time

Application of this Chapter

40

6. ( I ) Ibis Chapter, cxccpt scclion 7, dots not apply to-
(a) senior managerial cmployccs;
(b) employees engageci as sales sta[~ who travel to the premises of customers and 45

who regulate their own hours of work;
(c) employees who work less than 24 hours a month for an employer.
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(2) Sections 9, 10(1), 14(1), 15(1), 17(2) and 18(1) do not apply to work which is
required to be done without delay owing to circumstances for which the employer could
not reasonably have been expected to make provision and which cannot be performed by
employees during their ordinary hours of work.

(3) The Minister must, on the advice of the Commission, make a determination that 5
excludes the application of this Chapter or any provision of it to any category of
employees earning in excess of an amount stated in (hat determination.

(4) Before the Minister issues n notice in terms of subsection (3), the Minister musL-
(a) publish in the Gazelle  a draft 01 the proposed no(icc; und
(b) invite iotercstcd  persons to submit wri[[co  rcprcscn{ti[ions  on the prwposrxl  10

notice within a reasonable period.

Regulation of working time

7. Every employer must regulate the working time of each employee—
(a) in accordance with the provisions of any Act governing occupational health

and safety; 15
(b) with due regard to the health and safety of employees;
(c) with due regard to the Code of Good Practice on the Regulation of Working

Timeq issued under section 87(1)(a); and
(d) with due regard to the family responsibilities of employees.

Interpretation of day 20

8. For the purposes of sections 9, 10 and 11, “day” means a period of 24 hours
measured from the time when the employee normally commences work.

Ordinary hours of work

9.( 1) Subject to this Chapter, an employer may not require or permit an employee to
work more thml- 25

(u,) 45 hours in any week; and
(b) nine hours in any day if the employee works for five days or fewer in a week;

(c) ~ght  hours in any day if the employee works on more than five days in a week.
(2) An employee’s ordinary hours of work in terms of subsection (1) may by 30

agreement be extended by up to 15 minutes in a day but not more than 60 minutes in a
week to enable an employee whose duties include serving members of the public to
continue performing those duties after the completion of ordinwy hours of work.

(3) Schedule 1 establishes procedures for the progressive reduction of the maximum
ordinary hours of work to a maximum of 40 ordinary hours of work per week and eight 35
ordinary hours of work per day.

Overtime

10. (1) Subject to this Chapter, an employer may not require or permit an employee—
(a) to work overtime except in accordance with an agreement;
(b)  to work more than—

(i) three hours’ overtime a day; or
(ii) ten hours’ overtime a week.

(2) An employer must pay an employee at least one and one-half times the employee’s
wage for overtime worked.

(3) Despite subsection (2), an agreement may provide for an employer to-

3. The Code of Good Praclice issued  by [he Minis[cr  of Labour under section 87( I )(a) will contain

provisions concerning the arrangement of work and, in particular, its impact upon the health, safety and
welfare of employees. Issues that  would be included are shift work, night work, rest periods during

40

45

working time, family responsibilities and work by children.
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(a) pay an employee not less than the employee’s ordinary wage for overtime
worked and grant the employee at least 30 minutes’ time oft’ on full pay for
every hour of overtime worked; or

(b) gralltan  elnployce atleflst 90tl~il~utcs'  p:lidtillle  oflforeach  llourofovertillle
worked. 5

(4) (a) An employer must grant paid [ime olt  in terms of subsection (3) within one
month of thccmployec  hcc(}tllillg  clltitlcd to it.

(h) An agrcmncnt in writ illg olay imwasc  the period cwntcmpla[cd  by paragraph (~1)
to i2 [11 OII[I1S.

(.5) An agreement concILIclcd  in Iwns  01 subsection ( 1 ) with an employee when the 10
employee commences employment, or during the first three months of employment,
lapses after one year.

Compressed working week

11. (1) An agreement in writing may require or permit an employee to work up to
twelve hours in a day, inclusive of the meal intervals required in terms of section 14, 15
without receiving overtime pay.

(2) An agreement in terms of subsection(I) may not require or permit an employee to
work—

(a) more than 45 ordinary hours of work in any week;
(b) more than ten hours’ overtime in any week; or 20
(c) on more than five days in any week.

Averaging of hours  of work

12. ( I ) Despite sections 9(1) and (2) and 10(1 )(b),  the ordinary hours of work and
overtime of an employee may be averaged over a period of up to four months in terms
of a collective agreement. 25

(2) An employer may not require or permit an employee who is bound by a collective
agreement in terms of subsection ( 1 ) to work more than—

([/) an average of 45 ordinary hours of work in a week over the agreed period;
(b) an average of Iivc hours’ ovcrtinw  in a week over the agreed period.

(3) A collective agrcrmcnt  in terms of subsection ( I ) lapses after 12 rnon[hs. 30
(4) Subsection (3) only applies [o the first two collective agreements concluded in

terms of subsection (1).

Determination of hours of work by Minister

13. ( I ) Despite this Chapter, the Minis(cr, on grounds of heal[h and safety, may
prescribe by regulation the maxirnurn permitted hours of work, including overtime, that 35
any category of employee may work—

(a) daily, weekly or during any other period specified in the regulation; and
(b) during a continuous period without a break.

(2) A regulation in terms of subsection (1) may not prescribe maximum hours in
excess of those permitted in sections 9 arrd /O. 40

(3) A regulation in terms of subsection ( I ) may be made only—
(a) on the advice of the chief inspector appointed in terms of section 27 of the

Occupational Health and Safety Act, 1993 (Act No. 85 of 1993), or the chief
inspector appoin[cd in terms of section 48 of [he Mine Health and Safety  Act,
[996 (Act No, 29 of ]99~); and 45

(/~) after consulting the Commission.

Meal intervals

14. ( I ) An crnploycr  Inus[ give an crllploycc who works continuously for more than
live hours m meal interval of at Icwt onc con[inuou.s  hour.

(2) During a meal interval the employee maybe required or permitted to perform only 50
duties that cannot be left unattended and cannot be performed by another employee.



10

(3) An employee must be remunerated-
(a)  for a meal interval in whictr IIle employee is required to work or is required to

be available for work; and
(b) for any portion of a meal interval that is in excess of 75 minutes, unless the

employee lives on the premises at which the workplace is situated. 5
(4) For the purposes of subsection ( l), work is continuous unless it is interrupted by

an interval oJ” at least 60 minutes.
(5) An agrccmen[  in writing may-

(a) rcxlucc [hc meal illlcrval 10 not Icss Ihan 30 Il]inulcs;
(b) clispcnsc  with a meal ill[crval  for an employee who works Icwcr (lmn six hours 10

011 a day.

Daily and weekly rest period

15. ( I ) An employer must allow an cmploycc-
(a) a dai I y rest period of at lefist [wclve consecutive hours between ending and

recommencing work; and 15
(b) a weekly rest period of at least 36 consecutive hours which, unless otherwise

agreed, must include Sunday.
(2) A daily rest period in terms of subsection (I )(a) may, by written agreement, be

reduced to 10 hours for an employee—
(a) who lives on the premises at which the workplace is situated; and 20
(b) whose mea] interval lasts for at least three hours.

(3) Despite subsection ( 1 )(b),  an agreement in writing may provide for—
(a) a rest period of at least 60 consecutive hours every two weeks; or
(b)  an employee’s weekly rest period 10 bc reduced by up to eight hours in any

week if the rest period in the following week is extended equivalently. 25

Pay for work on Sundays

16. ( I ) An cnlpioycr n]ust pay an cmploycc  who works on a Sunday at double IIIC
cmploycc’s  wage for each hour workccl,  unless [hc cmploycc ordinarily works on a
Sunday, in which case the employer must pay the employee at one and one-half times t!le
employee’s wage for each hour worked. 30

(2) If an employee works less than the employee’s ordinary shift on a Sunday and the
payment that [he employee is entitled to in terms of subsection (1) is less than the
employee’s ordinary daily wage, the employer must pay the employee the employee’s
ordinary daily wage.

(3) Despite subsections ( 1 ) and (2), an agreement may permit an employer to grant an 35
employee who works on a Sunday paid time off equivalent to the difference in value
between the pay received by the employee for working on the Sunday and the pay that
the employee is entitled to in terms of subsections (1) and (2).

(4) Any time worked on a Sunday by an employee who does not ordinarily work on
a Sunday is not taken into account in calculating an employee’s ordinary hours of wol-k  40
in terms of section 9(1) and (2), but is taken into account in calculating the overtime
worked by the employee in terms of section 10(1)(b).

(5) If a shift worked by an employee falls on a Sunday and another day, the whole shift
is deemed to have been worked on the Sunday, unless the greater portion of the shift was
worked on the other day, in which case the whole shift is deemed to have been worked 45
on the other day.

(6) (a) An employer must grant paid time off in terms of subsection (3) within one
month of the employee becoming entitled to it.

(b) An agreement in writing may increase the period contemplated by paragraph (a)
10 I 2 months. 50

Night work

17. (1) In this section, “night work” means work pcrfonncd after 18:00 and before
06:()()  the ocxt day.



11

(2) An employer may only require or permit an employee 10 perform night work, if so
agreed, and i l’—

(a) the employee is compensated by the payment of an allowance, which may he
a shift allowance, or by a rduction of working hours: and

(b) transpor[a[ion  is availahlc  hc(wccn the cmploycc’s  place of rcsidmce and the
workplace at the cc~IIIITlcI]ccIl)ctIt  and c(mclusion 01’ the clnploycc’s  shil’[.

(3) An employer who requires an employee [o perform work on :1 regular basis after
~q:()() ;1[1(/ Ilcfol’c  06:00” IIlc Ilcxl (lily lllllsl—-

(~1) inl”orm  tbc employee in writing, or orally it [he employee  is not able to
understand a written colllt~llit]ic:ltiotl, in a language that the employee
understands-
(i) of any health and safety hazards associated with the work that the

employee is required to perform; and
(ii) of the employee’s right to unclergo a medical examination in terms of

subparagraph (b);
(b) M the request of the employee, enable  the employee to undergo a medical

examination, for the account of the employer, concerning those hnzards—
(i) before the employee starts, or within a reasonable period of the employee

starting, such work; and
(ii) at appropriate intervals while the employee continues to perform such

work; and
(c) transfer the employee to suitable day work within a reasonable time if—

(i) the employee suffers from a health condition associated with the
performance of night work; and

(ii) it is practicable fm the employer to do so.
(4) For the purposes of subsection (3), an employee works on a regular basis if the

employee works for a period of longer than one hour after 23:00 and before 06:00 at
least five times per month or 50 times per year.

(5) The Minister may, after consulting the Commission, make regulations relating to
the conduct of medical examinations for employees who perform night work.’

Public hdidayss

18. ( 1 ) An employer may not require an employee to work on a public holiday except
in accordance with an agreement.

(2) If a public holiday falls on a day on which an employee would ordinarily work, an
employer must pay—

(a) an employee who does not work on the public holiday, at least the wage that
the employee would ordinarily have received for work on that day;

(b) an employee who does work on the public holiday-
(i) at least double the amount referred to in paragraph (a); or

(ii) if it is grenter, the amount referred to in paragraph (a) plus the amount
emmed  by the employee for the time worked on that day.

(3) If an employee works on a public holiday on which the employee would not
ordinarily work, the employer must pay that employee an amount  equal to-

(a) the employee’s ordinary daily wage; plLIs
(b) the amount earned by the employee for the work performed that day, whether

calculated by reference to [imc worked or any other methocl.
(4) An employer musl  pay an cmpioycc?  for a public holiday on the employee’s usual

pfiy day.
(5) If a shift worked by an employee falls on a public holiday and another day, the

whole shifl  is decnwd 10 have been worked on (Iw public holiday. hu[ if the greater
por(ion  of the shift was workd  011 tlw ofhcr day, the whole shill is dmmed to have been
workul (m IIIC (Mlwr day,
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4. Section 90 protects Ihc cnntidcnti:ili(y 01 any mcdiul cxomination  conduc~cd  in mrms ot’ this  Act.
5, In terms 01’ section 2(?)  ot’ ~hc Public I{olid:lys  Ac[, 1{)94 (Act No. 36 of’ 1994), a public  holiday is

e,xchange;tblc  I’m any rxhcr day which is Iixwl hy agrwnwnl nr agreed to tw~wem the mplqwr and the
employee.
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CHAPTER THREE

Leave

Application of this Chapter

19. ( 1 ) This Chapter dots not apply to an cmp]oycc  who works Icss than 24 hours a
monlh for an cmph)ycr.

(2) Unkss  an ~lgrccmclll pruvidcs  dwrwisc,  lhis Chaplcr dots not apply l{) lLMvc
granlul  10 an clnploycc  in cxccss  01”  Ihc  cnlploycc’s  cn(ilknwn[ under (his CluIp(cr.

Annual leave

20. ( 1 ) In this Chaptm, “annual leave cycle” means the period of 12 nmn[hs’
employment with the same employer immcctiatcly t’ollowing-

(a) an employee’s commencement of employment; or
(b) the completion of lhat employee’s prior leave cycle.

(2) An employer must grant an employee at least—
(a) 2 I consecutive days’ annual leave on full remuneration in respect of each

annual leave cycle; or
(b) by agreement, one day of annual leave on full remuneration for every 17 days

on which the employee worked or was entitled to be paid;
(c) by agreement, one hour of annual leave on full remuneration for every 17

hours on which the employee worked or was cn[i(led to be paid.
(3) An employee is entitled to take leave accumulated in an annual leave cycle in

terms of subsection (2) on consecutive days.
(4) An employer must grant annual leave not later than six months after the end of the

annual leave cycle.
(5) An employer may not require or permit an employee to take annual leave during-

(a) any o[hcr period of leave to which [hc employee is cniitlcd in terms of [his
Chaplcr;  or

(b) any pcl-iocl of nolicc of termination of cmploymcnl.
(6) Despite subsection (5), an employer must permit an employee, at the employee’s

written request, to take leave during a period of unpaid leave.
(7) An employer may reduce an employee’s entitlement to annual leave by the number

of days of occasional leave on full remuneration granted to the ernployce  at the
employee’s request in that leave cycle.

(8) An employer must grant an employee an additional day of paid leave if a public
holiday falls on a day during an employee’s annual leave on which the employee would
ordin.ari]y  have worked.

(9) An employer may not require or permit an employee to work for the employer
during any period of annual leave.

( 10) Annual leave must be taken—
(a) in accordance with an agreement between the employer and employee; or
(b)  if there is no agreement in terms of paragraph (a), at a time determined by the

employer in accordance with this section.
(11) An employer may not pay an employee instead of granting paid leave in terms of

this section except—
(u) on termination of employment; and
(b)  in accordance with section 40(b)  and (c).

Pay for annual leave

21. ( 1 ) An employer must pay an cmploycc Icavc pay al Icasl cquivalcn(  10 [hc
remuneration [ha( (I)c employee would have rcccivcd  for working for a period equal [o
(he p~liOd 01 Wlllllill ICIIVC, ~lll~U[~lt~Lk-

((/) a{ (I1c cn~ployce’s  r:l(c of remuneration imn]cdiatcly  bcl-orc (I1C beginning of
the period of annual Icavc; and

{b) in accordance will] scclion 35.
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(2) An employer must pay an employee leave pay—
((/) before the beginning of the period of leave; or
(b) by agreement, on the employee’s usual pay day

Sick leave

22. ( I ) ]n this Chapter, “sick Ieavc cycle” mcums the  per iod o!  36 months’  5
cmploymcn(  wi(h ihe sanm employer imnwdia[cly  following-

(a) an employee’s commencement of employment; or
(b) the completion of that employee’s prior sick leave cycle.

(2) During every sick leave cycle, an employee is entitled to an amount of paid sick
leave equal to the number of days the employee would normally work during a period 10
of six weeks.

(3) Despite subsection (2), during the first six months of employment, an employee is
entitled to one day’s paid sick leave for every 26 days worked.

(4) During an employee’s first sick leave cycle, an employer may reduce the
employee’s entitlement to sick leave in terms of subsection (2) by the number of days’ 15
sick leave taken in terms of subsection (3).

(5) Subject to section 23, an employer must pay an employee for a day’s sick leave—
(a) the wage the employee would ordinarily have received for work on that day;

and
(b) on the employee’s usual pay day. 20

(6) An agreement may reduce the pay to which an employee is entitled in respect of
any day’s absence in terms of this section if—

(~~) the number of clays of paid sick leave is increased at least commensurately
with any reduction in the daily amount of sick pay; and

(b)  the employee’s entitlement to pay— 25
(i) for any day’s sick leave is at least 75 per cent of the wage payable to the

employee for the ordinary hours the employee would have worked on
that day; and

(ii) for sick leave over the sick leave cycle is at least equivalent to the
employee’s cntillcment in mrms  of subsection (2). 30

Proof  of incapacity

23. (1) An employer is not required to pay an employee in terms of section 22 if the
employee has been absent from work for more than two consecutive days or on more
than two occasions during an eight-week period and, on request by the employer, does
not produce a medical certificate stating that the employee was unable to work for the 35
duration of the employee’s absence on account of sickness or injury.

(2] The medical certificate must be issuecl and signed by a medical practitioner or any
other person who is certified to diagnose and treat patients and who is registered with a
professional council established by an Act of Parliament.

(3) If it is not reasonably practicable for an employee who lives on the employer’s 40
premises to obtain a medical certificate, the employer may not withhold payment in
terms of subsection (1) unless the employer provides reasonable assistance to the
employee to obtain the certificate.

Application to occupational accidents or diseases

24. Sections 22 and 23 do not apply to an inability to work caused by an accident or 45
occupational disease as delincd in the Compensation for Occupational Injuries and
Diseases Act, 1993 (Act No. 130 of 1993), or the Occupational Diseases in Mines and
Works Act, 1973 (Act No. 78 of 1973), cxccpt  in mspcct ol any period during which no
compensation is payable in terms of [hose  Acts.
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Maternity ieave~

25. ( 1 ) An employee is entitled to at least four consecutive months’ materoity  leave.
(2) An employee may commence maternity leave—

(a) at any  time  from four weeks before the expected date of birth, unless
otherwise agreed; or 5

(iJ) on a date from which a medical pmctitioncr or a midwilc ccl-tilics (hill il is
ncucssary Ior IIIC cIIlpltJycc’s hcalllI ~)r that of Iwr uIdl\wn  child.

(3) N{)  cIIIploycc I]My work for six weeks ;II’ICI  (IK I}ir[ll ol”[uxcl~ild,  UIIICSS :1 I]lcdic;ll

pr:lclitit)lwr  or [I]idwifc ucrtilics (flat slw is lit t{] do st~.
(4) An einploycc  who has a miscarriage during lbc third trimcslcr o] pregnancy or 10

bears a stillborn child is cn[itld to Illatcmity Icavc lor six weeks ;Iltcr the Illiscarriagc  or
stillbirth. whether or not the cmploycc  had comnwnccd  Il]atcrnity  Icavc a[ Ibc [imc of [hc
miscarriage or stillbirdl.

(5) An cmploycc nlust no{ify an employer in writing, unless tbc cmploycc  is unable
to do so, of [he date on which the employee intends to— 15

(a) commcncc matcrnily  leave; and
(b) return to work after maternity leave.

(6) Notification in terms of subsection (5) must be given-
(a) at least four weeks before [bc employee intends to commence maternity Icnvc;

or 20
(b) if it is nol rca.sonably  praclidslc 10 do so, as soon as is rcasonrhly prac[icablc.

(7) The payment of maternity benefits will bc clctermincd by the Minister subject to
(he provisions of lbc Uncmploymcnl  Insurance Act, 1966 (Act No. 30 of 1966).7 .

Protection of employees before and after birth of a child

26. (I) No employer may require or permit a pregnant employee or an employee who 25
is nursing hcr child to perform work that is hazardous to hcr heallh or the health of her
child. x

(2) During an cmploycc’s  i>rcgnancy,  aild for a pcrioci 01” six lnon[i}s after (IIc hir[h of
ilcr child. hcr employer must ollkr her sui[ablc, allcrna[ivc  wnploynmn[  oli lcnlls and
conditions that arc no less favourablc  than hcr ordinary terms and conditions of 30
employment, if—

((~) the employee is required to i]erform  night work, as defined in section [7( 1 ) or
her work poses a danger to bcr heaitll or safety or that of her child; and

(b) it is prficticable for tile employer 10 do so.

Family  responsibility leave 35

27. (1) This sec[ion  applies [o an employee-
(~) who has been in cmp]oyment  with an employer for longer than four months;

and
(b) wilo works for at least four days a week for that employer.

(2) An employer must grant an employee, during each annual leave cycle, at the 40
request of the employee, three days’ plid  leave, which the employee is entitled to take—

(o) when the empioyce’s  child is born;
(b) when the cmpioyce’s  child is sick; or
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(c) in the event of the death of—
(i) the employee’s spouse or life partner; or

(ii) the employee’s parent, ndoptive parent, grandparent, child, adopted
child, grandchild or sibling.

(3) Suhjcc[ to subsection (5), an employer musl  pay all employee Ior a day’s family 5
wsprmsibiiity  lcavc-

(~1) (he wa.gc [bc cmploycw would ordinarily have rcccivcd  for work on (bat day;
and

(/)) 011 IIw employee’s llsual pay d:ly.
(4) An CMP1OYCC may [akc l’amily rcsponsibili[y  Icavc in respccI  ol (Iw WI1OIC or a part 10

of a day.
(5) Before paying an employee for leave in terms of this section, nn employer may

require reasonable proof of an event contemplated in subsection (1) for which the leave
was required.

(6) An employee’s unused entitlement to leave in terms of this section lapses at the 15 :
end of the annual leave cycle in which it accrues.

(7) A collective agreement may vary the number of days and the circumstances under
which leave is to be granted in terms of this section,

CHAPTER FOUR

Particulars of employment and remuneration

Application of this Chapter

28. (1) This Chapter does not apply to an employee who works less than 24 hours a
month for an employer.

(2) Sections 29(1 )(n),  (o) and (p), 30, 31 and 33 do not apply to—
(a) an employer who employs fewer than five employees; and 25
(b) the employment of a domestic worker.

Written pilrti(lllilrs  of mploynwmt

29. ( I ) An employer must supply an employee, when the employee commences
employment, with the following particulars in writing—

(o) the full name and address of the employer; 30
(b) the name and occupation of the employee, or t brief description of the work

for which the employee is employed;
(c) the place of work, and, where the employee is required or permitted to work

L( various places, an indication of this;
(d) the da(e on which the employment began; 35
(e) the employee’s ordinary hours of work and days of work;
(~) the employee’s wage or the rnte md method of calculating wages;
(,q) the rate of pay for overtime work;
(h) any other cash payments that the employee is entitled to;
(i) any payment in kind that the employee is entitled to and the value of the 40

p~yment in kind;
(j) how frequently remuneration will be paicl;
(k,) any deductions to bc made from the employee’s remuneration;
(/) the leave to which the employee is entitled;
(171j the period of notice required to [crminate  employment, or if employment is for 45

a specified period, the date when employment is to terminate;
(n) a description of any council or sectoral  determination which covers the

employer’s Ixlsiness;
({~)  any period of employment with  a previous employer [hat counls towards the

cmploycc’s  period of cmploynwnl; 50
(/,) a list of any olhcr documcn(s  that lorm part 01 the contract or employment,

indic~ting a place that is reasonably accessible to the employee where a copy
of each may be obtained.

(2) When any matter listed in subsection (1) changes—
(a) the written particulars must be revised to reflect the change; and 55
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(b) the employee must be supplied with a copy of the document reflecting the
change.

(3) lf an employee is not able to understand the written particulars, the employer must
ensure that they are explained to the employee in a language and in a manner that the
employee understands. 5

(4) Writ[cn  par[icu!ars in terms of this section must be kept by the employer for a
period of three years alter (IIC termination ot’ cnlploymcnt.

Informing unployus  01 Ilmir rights

so. An employer must  display at Ihc workp[acc  whctc i[ can  k! read by cnl[Jioyecs  a
statwnen(  in [hc prescribed form 01 the cmploycc’s  rights under this Act in the ollicial 10
languages which arc spoken in the workplace.

Keeping of records

31. ( 1 ) Every employer must keep a record containing at least the following
information:

(a) The employee’s name and occupation; 15
(b) the time worked by each employee;
(c) the remuneration paid to each employee;
(d) the date of birth of any employee under 18 years of age; and
(e) any other prescribed information.

(2) A record in terms of subsection (1) must be kep[ by the employer for a period of 20
three years from the date of the last entry in the record.

(3) No person may make a false entry in a record maintained in terms of subsection
(l).

(4) An employer who keeps a record in terms of this section is not required to keep
any other record of time worked and remuneration paid as required by any other 25
employment law.

Payment of remuncratiun

32. (1) An employer must pay to an employee any remuneration that is paid in
nloney-

(a) in South African currency; 30
(b) daily, weekly, fortnightly  or monthly; and
(c) in cash, by cheque or by direct deposit into an account designated by the

employee.
(2) Any remuneration paid in cash or by cheque must be given to each enlployee—

(a) at the workplace or at a place agreed to by the employee; 35
(b) during the employee’s working hours or within 15 minutes of the conm~cnce-

ment or conclusion of those hours; and
(c,) in a scaled envelope which becomes the property of the employee.

(3) An employer must pay remuneration not later than seven days after—
(a) the completion of the period for which the remuneration is payable; or 40
(b) the termination of the contract of employment.

(4) Subsection (3)(.!2) does not apply to any pension or provident fund payment to an
employee that is made in terms of the rules of the fund.

Information about remuneration

33. ( 1 ) An employer must give an employee the following information in writing on
each clay the cmploycc is paid:

(~f) The employer’s name and address;
(b) Ihc L’mploycc’s  Ilalllc and Occllpatioll;
(c) [he period for which the payment is made;
(,/) the cmploycc’s  rcmuncrfition in money;
(e) lhc amount and purpose of any dccluclion made from the remuneration;
(~) [hc :~cIu:I]  amount paid to the employee; and
(g) if relevant to the calculation of that employee’s rcmuncration-

45

50



(i) the employee’s rate of remuneration and overtime rate;
(ii) the number of’ ordinary and overtime hours worked by the employee

during the period for which the payment is made;
(iii) thenumber  of hours workeciby the employeeon  a Sunday or public

holiday duritlg th:lt!~crit~[l; and 5
(iv) if an agreement 10 average working time has been concluded in terms of

section 12, the total number of ordinary and overtime hours worked by
Ibe employcx in Ilw period of nvcrnging.

(2) ‘1’hc  wri[lcn  informaliol] required in Icrnls  ot’ subsection ( I ) musl be given to cacb
employee— 10

(a) at the workplace or at a place agreed to by the employee; and
(b) during the employee’s ordinary working hours or within 15 minutes of the

commencement or conclusion of those hours.

Deductions and other acts concerning remuneration

34. (l) An employer may not make any deduction from an employee’s remuneration 15
unless—

(a) subject to subsection (2), the employee in writing agrees to the deduction in
respect of a debt specified in the agreement; or

(b)  the deduction is required or permitted in terms of a law, collective agreement,
court order or arbitration award. Z()

(2) A deduction in terms of subsection (1)(a) maybe made to reimburse an employer
for loss or damage only if—

(a) the loss or damage occurred in the course of employment and was (iue to the
fault of the employee;

(b) the employer has followed a fair procedure and has given the employee a 25
reasonable opportunity to show why the deductions should not be made;

(c) the total amount of the debt does not exceed the actual amount of the loss or
damage; and

(d) the total deductions from the employee’s remuneration in terms of this
subsection do not exceed one-quarter of (he employee’s remuneration in 30
money.

(3) A deduction in [erms of suhscc(ion  ( I )(a) in respect of any goods purchased by the
employee must specify the natur-e and quantity of the goods.

(4) An employer who deducts an amount from an employee’s remuneration in terms
of subsection (1) for payment to another person must pay the amount to the person in 35
accordance with the time period and other requirements specified in the agreement, law,
court order or arbitration award.

(5) An employer may not require or permit an employee to—
(a) repay any remuneration except  for overpayments previously made by the

employer resulting from an error in calculating the employee’s remuneration; 40

(b)  ~~knowledge receipt of an amount greater than the remuneration actually
received.

Calculation of remuneration and wages

35. ( I ) An employee’s wage is calculated by reference to the number of hours the 45
employee ordinarily works.

(2) %r the purposes of calcu[a[ing  Ihe wage of an employee by time, an employee is
deemed ordinarily to work—

((I) 45 hours in il week, unless the employee ordinarily works a lesser number of
hours in a week; 50

(h) nine hOLIIX in a day, or scvt!n and a [li~[(  hours in the case of’ an empioyec who
works for nl(m tlli]() Iivc days a week, or {be number Of hours [hat an
ctnployce  works in a day in terms o(’ an agreement concluded in accordance
with section 11, unless the employee ordinarily works a lesser number of
hours in a day. 55

(3) An employee’s monthly remuneration or wage is four and one-third times the
employee’s weekly remuneration or wage, respectively.

.



18

(4) If an employee’s remuneration or wage is calculated, either wholly or in part, on
a basis other than time or if an employee’s remuneration or wage fluctuates significantly
from period to period, any payment to that employee in terms of this Act must be
calculated by reference to the employee’s remuneration or wage during—

(a) the preceding 13 weeks; or
(b) if the employee has been in employment for a shorter period, that period.

(5) For the purposes of calculating an employee’s annual leave pay in terms of section
21, notice pay in terms of section 38 or severance pay in terms of scclion 41, an
employee’s rcnluncration-

(a) includes (I1c cash value of any payment in kind hat forms  part of the
employee’s remuneration unless lhc cmp]oycc  receives that payment in kind;
but

(b) excludcs—
(i)  gra[uitics;

(ii) allowances paid to an employee for the purposes of enabling an
employee to work; and

(iii) any discretionary payments not related to the employee’s hours of work
or work performance.

CHAPTER FIVE

Ternlination  of employment

Application of this Chapter

36. This Chapter does not apply to an employee who works Iess than 24 hours in a
mon[h  for an employer.

Notice of termination of employment

37. ( I ) Subject [0 section 38, a cxmlract ol’ cmploymcnl  Icrminab]e at the instance of
a party (o the conlract may bc tcrlninatcd only on notice of not less than-

(a) one week, if the employee has been enlployed  for four weeks or less;
(b) two weeks, if the employee has been employed for more than four weeks but

not more than one year;
(c) four weeks, if the employee-

(i) has been employed for one year or more; or
(ii) is a farm worker or domestic worker who has been employed for more

than four weeks.
(2) A collective agreement may permit a notice period shorter than that required by

subsection (1).
(3) No agreement may require or permit an employee to give a period of notice longer

than that required of the employer.
(4) (a) Notice of termination of a contract of employment must be given in writing,

except when it is given by an illiterate employee.
(b) If an employee who receives notice of termination is not able to understand it, the

notice must be explained orally by, or on behalf of, the employer to the employee in an
ofilcial language the employee reasonably understands.

(5) Notice of termination of a contract of employment given by an employer nlust—
(u) not be given during any period of leave to which the employee is entitled in

terms of Chapter Three; and
(b) not run concurrently with any period of leave to which the employee is

entitled in terms of Chapter Three, except sick leave.
(6) Nolhing  in (his section d~ccts  the righk—

(a) of a dismissed cmploycc k) dispu[c [hc lawfulness or fairness of the dismissal
in terms of Chaplcr Vlll of [he Labour Relations Act, 1995, or iltly odlcr law;
and

(b) ofan employer or an ctnploycc  (o lcrminatc a contract of cmploymcnl wi~hout
notice for any cause rccogniscd  by law.
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Payment instead of notice

38. (1) Instead of giving an employee notice in terms of section 37, an employer may
pay the employee the remuneration the employee would have received, calculated in
accordance with section 35, if the employee had worked during the notice period.

(2) Ifan employee gives notice of termination of employment, and the employer
waives any part of the notice, the employer must pay the remuneration referred (o in
subsection (l), unless thecmploycrand  employee agree o[herwisc.

Employees in accommodation provided by employers

39. (1) If the employer of an employee who resides in accommodation that is situated
on the premises of the employer or that is supplied by the employer terminates the
contract of employment of that employee—

(a) before the date on which the employer was entitled to do so in terms of section
37; or

(b) in terms of section 38,
the employer is required to provide the employee with accommodation for a period of
one month, or if it is a longer period, until the contract of employment could lawfully
have been terminated.

(2) If an employee elects to remain in accommodation in terms of subsection(1) after
the employer has terminated the employee’s contract of employment in terms of section
38, the remuneration that the employer is required to pay in terms of section 38 is
reduced by that portion of the remuneration [hat represents the agreed value of the
accommodation for the period thnt the employee remains in the accommodation.

Payments on termination

40. On termination of employment, an employer must pay an employee—
(a) for any paid time off that the employee is entitled to in terms of section 10(3)

or 16(3) that the employee has not taken;
(b) rcmunera(ion  calculated in acconkmce  with section 2 I (1 ) for ony period of

annual Ieavc duc in [crms of scc[ion 20(2) lbat the employee  has noI taken;
il 11 d

(c) if the employee has been in employment longer than four months, in respect
of the employee’s annual leave entitlement during an incomplete annual leave
cycle as defined in section 20(1 )—
(i) one day’s remuneration in respect of every 17 days on which the

employee worked or was entitled to be paid; or
(ii) remuneration calculated on any basis that is at least as favorable to the

employee as that calculated in terms of subparagraph (i).

Severance pay

41. (1) For the purposes of this section, “operational requirements” means
requirements based on the economic, technological, structural or similar needs of an
employer.

(2) An employer must pay an employee who is dismissed for reasons based on (he
employer’s operational requirements severance pay equal to at least one week’s
remuneration for each completed year of continuous service with that employer,
calculated in accordance with section 35.

(3) The Minister may vnry the amount of severance pay in terms of subsection (2) by
notice in the Gazette. This variation may only be done after consulting NEDLAC  and
the Public Scrvicc  Co-ordinating  Bargaining Council established under Schedule 1 of
the Labour Relations Act, 1995.

(4)  An cl)lploycc who (lllr~ilsol)ithly  rcfusm 10 accept thc  e m p l o y e r ’ s  oiyer of

alternittive employment with [hat employer or any other employer, is not entitleci to
severance pay in terms of subsection (2).

(5) The payment of severance pay in compliance with this section does not affect an
employee’s right to any other amount payable according to law.
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(6) If there is a dispute only about the entitlement to severance pay in terms of this
section, the employee may refer the dispute in writing to—

(a) a council, if the parties to the dispute fall within the registered scope of that
council; or

(b) the CCMA, if no council has jurisdiction. 5
(7) The employee who refers the dispute to the council or the CCMA must satisfy it

that a copy of the referral has been served on all the other parties to the dispute.
(8) The council or the CCMA must at[cmpt k> resolve (hc dispotc  through

conciliation.
(9) If the dispute remains unresolved, lhc  cmploycc may refer il to arbitration. 10
( 10) If the Labour Court is adjucfica(ing  a dispute about a dismissal based on the

employer’s operational requirements, the Court may inquire into and determine the
amount of any severance pay to which the dismissed employee may be entitled and the
Court may make an order directing the employer to pay that amount.

Certificate of service 15

42. On termination of employment an employee is entitled to a certificate of service
stating—

(a)
(b)
(c)

. (d)
(e)

v)
(g)

the employee’s full name;
the name and address of the employer;
a description of any council or sectoral  employment standard by which the 20
employer’s business is covered;
the date of commencement and date of termination of employment;
the title of the job or a brief description of the work for which the employee
was employed at date of termination;
the remuneration at date of termination; and 25
if the employee so requests, the reason for termination of employment.

CHAPTER SIX

Prohibition of entploymejlt of children and forced labour

Prohibition of employment of children

43. (1) No person may employ a child— 30
(a) who is under 15 years of age; or
(b)  who is under the minimum school-leaving age in terms of any law, if this is 15

or older.’)
(2) No person may employ a child in employment—

(a) that is inappropriate for a person of that age; 35
(b) that places at risk the child’s well-being, education, physical or mental health,

or spiritual, moral or social development.
(3) A person who employs a child in contravention of subsection (1) or (2) commits

an offence.

Employment of children of 15 years or older 40

44. ( 1 ) Subject to section 43(2), the Minister may, on the advice of the Commission,
make regulations to prohibit or place conditions on the employment of children who are
at least 15 years of age and no longer subject to compulsory schooling in terms of any
law.

(2) A person who employs a child in contravention of subsection (1) commits an 45
offencc.

Y. Scccicm 3((() at’ lhc South African  Schools ACI, 1996 (Act No. 84 of 1996), requires every parcn[ [o
CXIUSC every Ical-ncr  [or whom hc m shc is respomiblc m aIkmd  a schml  un~ii  Ihc last school  day of (IIC
year in which IIW ]carncr  rcachcs  [hc ;I,gc of 15 or IIIC nin[h grade, whichcvcr is dlc lirsl.
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Medical examinations

45. The Minister may, after consulting the Commission, make regulations relating to
the conduct of medical examinations of children in employment. 10

Prohibitions

46. It is an oll’cnce lo—
((I) assist an employer to employ a child in contravention O( this Act; or
(b} discriminate against a person who refuses to permit a child to be employed in

contravention of this Act.

5

Evidence of age

47. In any proceedings in terms of this Act, if the age of an employee is a relevant 10
factor for which insufficient evidence is available, it is for the party who alleges that the
employment complied with the provisions of this Chapter to prove that it was reasonable
for that party to believe, after investigation, that the person was not below the permitted
age in terms of section 43 or 44.

Prohibition of forced labour

48. (1) Subject to the Constitution, all forced labour  is prohibited.
(2) No person may for his or her own benefit or for the benefit of someone else, cause,

demand or impose forced labour in contravention of subsection (l).
(3) A person who contravenes subsection (1) or (2) commits an offence.

CHAPTER SEVEN

15

20

Variation of basic conditions of employment

Variation by agreement

49. ( 1 ) A collective agreement concluded in a bargaining council may alter, replace or
exclude any basic condition of employment if the collective agreement is consistent
with the purpose of this Act and the collective agreement does not— 25

(a) reduce the protection afforded to employees by sections 7, 9 and any
regulation made in terms of section 13;

(b) reduce the protection afforded to employees who perform night work in terms
of section 17(3) and (4);

(c) reduce an employee’s annual leave in terms of section 20 to less than two 30
weeks;

(d) reduce an employee’s entitlement to maternity leave in terms of section 25;
(e) reduce an employee’s entitlement to sick leave in terms of sections 22 to 24;
(j) conflict with the provisions of Chapter Six;

(2) A collective agreement, other than an agreement contemplated in subsection ( 1), 35
may replace or exclude a basic condition of employment, to the extent permitted by this
Act or a sectoral  determination.

(3) An employer and an employee may agree to replace or exclude a basic condition
of employment to the extent permitted by this Act or a sectoral  determination.

(4) No provision in this Act or a sectoral  determination may be interpreted as 40
permitting—

(~f) a contract of employment or agreement between an employer and an
cmploycc contrary to Ihc provisions of a collcclivc agreement;

(h) a collective agrccmcnt  contrary to the provisions of a collective agreement
concluded in a bargaining council. 45

10. Section 90(3) protects Ihe confidentiality of any medical examination condoeted in terms of this Act.

.
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Variation by Minister

50, (1) The Minister may, if it is consistent with the purpose of this Act, make a
determination to replace or exclude any basic condition of employment provided for in
this Act in respect of—

(fr)  any category of employees or category of employers; or
(b) any employer or employee in rcspccl  of whom an application is made by—

(i) [he employer;
(ii ) [be rcgistcrcd  employers’ org:inisalion;

(iii) (he  employer and lhc rcgiskwxl  employers’ organisation.
(2) A dctcrmina(ion  in terms of scc(ion (I )—

(a) may no( bc made in respect 01 scclions  7,9, 17 (3) and (4), 43(2),44 or 48 or
a regulation made in terms of scc[ion I 3;

(b) may only be made in respect of seclion 43(1) [o allow the employment of
cbilckcn in the performance of advertising, sports, artistic or cultural
activities.

(3) A determination in terms of subsection 1(a) must—
(a) be made on the advice of the Commission: and
/b) be issued by a notice in the Gazette.

(4) The Minister may request the Conmlission-
(a) to advise on any application made in terms of subsection (l)(b);
(b) to prepare guidelines for the consideration of applications made in terms of

subsection ( l)(b).
(5) A determination in terms of subsection (1) that applies to the public service must

be made by the Minister with the concurrence of the Minister for the Public Service and
Administration.

(6) If a determination in terms of subsection (1) concerns the employment of chiIdrerl,
the Minister must consult with tbe Minister for Welfare and Population Development
before making the determination.

(7) (a) A determination in terms of subsection ( I )(b) maybe issued if [bc application
has the consent of every rcgislcrcd  trade union llml rcprcscnls  Ihc cmplt)yccs  ill rcspccl
of whom lbc dckmnina(ion  is to apply.

(b) If no consent contemplated in paragraph (a) is obtained, a determination in terms
of subsection ( 1)(b) tnay be issued if—

(i) the employer or employers’ organisation has served a copy of the application,
together with a notice stating that representations may be made to the
Minister, on any registered trade union that represents employees affected by
the application; and

(ii) in the case where the majority of employees are not represented by a
registered trade union, the employer or employer’s organisation has taken
reasonable steps to bring the application and the fact that representations may
be made to the Minister, to the attenlion of those employees.”.

(8) A determination made in terms of subsection (1 )(b)—
(a)  may be issued on any conditions and for a period determined by the Minister;
(b) may take effect on a date earlier than the date on which the determination is

given, but not earlier than the date on which application was made;
(c) must be issued in a notice in the prescribed form if the determination is made

in respect of an application made by an employer;
(d) must be published in a notice in the Gazetre if the determination is made in

respect of an application made by an employers’ organisation.
(9) (u) The Minister may on application by any affected party and after allowing other

atfected parties a reasonable opportunity to make representations, amend or withdraw a
determination issued in terms of subsection (1).

(b) For the purposes of paragraph (a). an aflccted  party is—
(i) ml employer or employer’s organisation IIlil( is covcrcd  hy Ihc (lCtcrlllillill  i{)ll;

(ii) a wgistcrcd trade union  rcprcscnting  cil]ployccs covcrccl by [hc clc{cflllil]:t[i{)t~,
or an cmploycc cuvcrcd  by Ibc determination who is no( a member of a
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(1 O) An employer in respect of whom a determination has been made, or whose
employees are covered by a detemlination in terms of subsection (1), must—. .

(fr)

(b)

(c)

display a copy if the notice conspicuously at the workplace where it can be
read by the employees to whom the determination fipplies;
notify each employee in writing of the Iac( of the determination and of where
a copy of the notice has been displayed; and
give a copy 01 the notice 10 evcry—
ii) rcgisl;rcd  trade union rcprcwcnting Iho.w cmployccs;
(ii) trade union reprcscntativc rcprestnting  [hose employees; and

(iii) employee who requests a copy.

CHAPTER EIGHT

Sectoral determinations

Sectoral  determination

51, (1) The Minister may make a sectoral determination establishing basic conditions
of employment for employees in a sector and area.

(2) A sectoral  determination must be made in accordance with this Chapter and by
notice in the Gazette.

Investigation

52. (1) Before making a sectoml determination, the Minister must direct the
Director-General to investigate conditions of employment in the sector and area
concerned.

(2) The Minister must determine terms of reference for the investigation, which must
include—

(a) the sector and area to be investigated;
(b) the categories or classes of employees to be included in the investigation; and
(c) the matters to hc investigated, which may include any matter listed in section

55(4).
(3) The Minister must publish a notice in the Gazette  setting out the terms of reference

of the investigation and inviting written representations by members of the public.
(4) If an organisation representing employers or employees in a sector and area makes

a written request to the Minister to investigate conditions of employment in that sector
and area, the Minister must either—

(a) direct the Director-General to conduct an investigation; or
(b) request the Commission to wlvise the Minister on whether the requested

investigation ought to be conducted.

Conduct of investigation

53. (1) For the purposes of conducting an investigation
Director-General mav—

in terms of section 52(1), (he

((7)

(b)

question a~y person who may be able to provide infomlation relevant to any
investigation; or
require, in writing, any employer or employee in a sector and area that is being
investigated or any other person to furnish any information, book, document
or object that is material to the investigation within a specified period, which
must be reasonable.

(2) A person may not refuse to answer any relevant question by the Director-General
lhal hc or shc is legally obliged 10 answer. i 1

Preptiration  of rcpor-1

54. (1) On completion of an investigation, and after considering any representations
made by members of the public, the Director-General must prepare a report.

11. An answer by a person to a question put [o him or her by a person conducting an investigation may
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not be used “in any criminal proceedings except proceedings in respect of a charge of  perjury or

making a false statement (s. 9 I).
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(2) A copy of the report must be submitted to the Commission for its consideration.
(3) When advising the Minister on the publication of a sectoral  determination, the

Commission must consider in respect of the sector and area concerned—
(u)
(b)
(c)
(d)
((’)
(J)
(g)
(/1)

(i)

(j)

the report prepared in terms of subsection (1);
the ability of employers to carry on their business successfully; 5
the operation of small, medium or micro-enterprises, and new enterprises;
the cost of living;
(IIc alleviation of poverty;
conditions of cnlploynlcnt;
wage diflcrcntiais and inequality; 10
the likely impact of any proposed condition 01” employment on current
cmp]oymcnt  or the crcalion  of employment;
the possible impact  of any proposed conditions of employment on the health,
safety or well”arc of employees;
any olher relevant information made available to the Commission. 15

(4) The Commission must prepare a report for the Minister containing recommenda-
tions on the matters which should be included in a sectoral determination for the relevant
sector and area.

Making of sectoral  determination

55. (1) After considering the report and recommendations of the Commission 20
contemplated in section 54(4), the Minister may make a sectoral determination for one
or more sector and area.

(2) If the Minister does not accept a recommcrrdation  of the Commission made in
terms of section 54(4), the Minister must refer the matter to the Commission for its
reconsideration indicating the matters on which the Minister disagrees with the 25
Commission.

(3) After considering the further report and recommendations of the Commission, the
Minister may make J scctora[ dctcrrnination.

(4) A scctoral  determination may in respect 10 the sector and area conccrncd-
((7)

(b)
(c)
(d)
(e)
(f)
(’s)

(h)

(i)
(j)
(k)

(1)
(111)

(11)

35

set minimum lcrms and ~onditions of employment, including minimum ra[cs  30
of remuneration;
provide for the adjustment of minimum rates of remuneration;
regulate the manner, timing and other conditions of payment of remuneration;
prohibit or reguIate  payment of remuneration in kind;
require employers to keep employment records;
require employers to provide records to their employees;
prohibit or regulate task-based work, piecework, home work and contract
work;
set minimum standards for housing and sanitation for employees who reside
on their employers’ premises; 40
regulate payment of traveling and other work-related allowances;
specify minimum conditions of employment for trainees;
specify minimum conditions of employment for persons other than employ-
ees;
regulate training and education schemes; 45
regulate pension, provident, medical aid, sick pay, holiday and unemployment
schemes or funds; and
regulate any other matter concerning remuneration or other terms or
conditions of employment.

(5) Any provisions of a sectoral  determination may apply to all or some of the 50
employers and employees in the sector and area concerned.

(6) A sectoral  determination in terms of subsection (1 )—
(a) may not bc made in respect of scciions  7, 43(2) or 44;
(b) nlay only bc made in respect of section 43(I) to allow the cnlploymcot of

chilclrcn in the pcrforn]ancc  of advertising, sports, artistic or cultural 55
activities;

(c) may not rcducc the protection all_ordcd to cmployccs by sections 9 and 17 (3)
and (4) or a regulation made in terms of section 13.

(7) The Minister may not publish a sectoral  dctermination-
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(a) covering employees and employers who are bound by a collective agreement
concluded at a bargaining council;

(b) regulating any matter in a sector and area in which a statutory council is
established and in respect of which that statutory council has concluded a
collective agreement; 5

(c) regulating any matter regulated by a sectoral  determination for a sector and
area which has been in effect for less than 12 months.

Period of operation of sectoral  determination

56. (1) The provisions of a sectoral  determination remain binding until [hey are
amended or superseded by a new or amended sectoral  determination, or they are 10
cancelled or suspended by the Minister.

(2) If a collective agreement contemplated in section 55(6)(u) or (b) is concluded, the
provisions of a sectoral determination cease to be binding upon employers and
employees covered by the agreement.

(3) The Minister may, by notice in the Gazette— 15
(a) cancel or suspend any provision of a sectoral determination, either in the

sector and area as a whole or in part of the sector or in a specific area; or
(b)  correct or clarify the meaning of any provision of a sectoral  determination as

previously published.
(4) Before publishing a notice of cancellation or suspension in terms of subsection 20

(3)(a)  the Minister must, by notice in the Gazette, announce the intention to do so, and
allow an opportunity for public comment.

\ ,

Legal effect of sectoral  determination

57. If a matter regulated in this Act is also regulated in terms of a sectoral
determination, the provision in the sectoral determination prevails. 25

Employer to keep a copy of scctoral determination

58. Unless a sectoral  determination provides otherwise, every employer on whom the
sectoral determination is binding must—

(a) keep a copy of that sectoral  determination available in the workplace at all
t i m e s ; 30

(b)  make that copy available for inspection by an employee; and
(c) give a copy of that sectoral determination—

(i) to an employee who has paid the prescribed fee; and
(ii) free of charge, on request, to an employee who is a trade union

representative or a member of a workplace forum. 35

CHAPTER NINE

Employment Conditions Commission

Establishment and functions of Employment Conditions Commission

59, (1) The Employment Conditions Commission is hereby established.
(2) The functions of the Commission are to advise the Minister— 40

(a) on sectoral  determinations in terms of Chapter Eight;
(b) on any matter concerning basic conditions of employment;
(c) on any matter arising out of the application of this Act;
(d) on the effect of the policies of the government on employment;
(e) on trends in collective biu-gaining and whether any of those trends undermine 45

the purpose of this Act;
~) and the Minister for Welfare and Population Development, on any matter

concerning the employment of children, including the review of section 43;
(g) and the Minister for the Public Service and Administration, on any matter

concerning basic conditions of employment in the public service. 50
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(3) The Commission may draw up rules for the conduct of its meetings and public
hearings.

(4) Subject to the laws governing the public service, the Minister must provide the
Commission with the staff that the Minister considers necessary for the performance of
its functions.

(5) The Minister must direct the Director-General to undertake research that is
required to enable the Commission to perform its functions.

(6) The cxpcnscs  of Ihc Commission arc to be met by money appropriated by
Parliament (or that purpose and which. is subject to audit by the Auditor-General,
referred to in section 188 of the Constitution,

,“
Composition of Commission

60. (1) The Minister must, after consultation with NEDLAC, appoint as members of
the Commission three persons who are knowledgeable about the Iabour market and
conditions of employment, including the conditions of employment of vulnerable and
unorganised workers, and designate one of them as the chairperson. ,.

(2) The Minister must, in addition, appoint two more members to the Commission—
(a) one of whom must be nominated by the voting members of NEDLAC

representing organised labour;
(b) one of whom must be nominated by the voting members of NEDLAC

representing organised business.
(3) The chairperson and members of the Commission—

(a) must be citizens or permanent residents of the Republic;
(b) must act impartially when performing any function of the Commission;
(c) may not engage in any activity that may undermine the integrity of the

Commission; and
(d) must recuse themselves from advising the Minister on any matter in respect of

which they have a direct financial interest or any other conflict of interest.
(4) The Minister must determine—

(a) the term of office of the chairperson and members of the Commission, which
may not be more than three years;

(b) with the concurrence of the Minister of Finance, the remuneration and
allowances to be paid to members of the Commission; and

(c) any other conditions of appointment not provided for in this section.
(5) The Minister must appoint a member to act as chairperson whenever—

(a) the chairperson is absent from the Republic or from duty, or for any reason is
temporarily unable to function as chairperson; or

(b) the otllce of chairperson is vacant. ,,
(6) A person whose period of office as the chairperson or a member of the

Commission has expired is eligible for reappointment.
(7) The chairperson or a member of the Commission may resign in writing.
(8) The Minister may remove the chairperson or a member of the Commission from

office for—
(a) serious misconduct;
(b) permanent incapacity; or
(c) engaging in any activity that may undermine the integrity of the Commission.

Public hearings

61. The Commission may hold public hearings at which it may permit members of the
public to make oral representations on any matter that the Commission is considering in
terms of section 59(2).

Report by Commission ,,
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62, ( 1 ) The Commission’s advice to the Minister must be in the form of a written
report.

(2) The Commission must, when performing any function in terms of section 59(2)(b)
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to (e), take into account the considerations set out in section 54(3) to the extent that they
are appropriate.

(3) The members of the Commission must endeavour  to prepare a unanimous report
to the Minister. If the members are not able to prepare a unanimous report, each member
is entitled to have his or her views reflected in the report.

CHAPTER TEN

Monitoring, enforcement and legal proceedings

PART A

Monitoring and enforcement

Appointment of Iabour  inspectors

63. (1) The Minister may-
(a) appoint any person in the public service as a labour  inspector;
(b) designate any person in the public service, or any person appointed as a

designated agent of a bargaining council in terms of section 33 of the Labour
Relations Act, 1995, to perform any of the functions of a labour  inspector.

(2) Any person appointed under subsection (1) must perform his or her functions in
terms of this Chapter, subject to the direction and controi of the Minister.

(3) The Minister must provide each labour inspector with a signed certificate in the
prescribed form stating—

(a) that the person is a labour inspector;
(b) which legislation that labour inspector may monitor and enforce; and
(c) which of the functions of a labour inspector that person may perform.

Functions of labour inspectors

64. (1) A Iabour inspector appointed under section 63(I) mrry promote, monitor and
enforce compliance with an employment law by—

(a)

(b)
(c)

(d)

(e)

ad~ising employees and employers of their rights and obligations in terms of
an employment law;
conducting inspections in terms of this Chapter;
investigating complaints made to a labour  inspector;
endeavoring to secure compliance with an employment law by securing
undertakings or issuing compliance orders; and
performing any other prescribed function.

(2) A Iabour inspector may not perform any function in terms of this Act in respect of
an undertaking in respect of which the labour inspector has, or may reasonably be
perceived to have, any personal, financial or similar interest.

Powers of entry

65. (1) In order to monitor and enforce compliance with an employment law, a labour
inspector may, without warrant or notice, at any reasonable time, enter—

(a)  any workplace or any other place where an employer carries on business or
keeps employment records, that is not a home;

(b) any premises used for training in terms of the Manpower Training Act, 1981
(Act No. 56 of 1981 ); or

(c) any private employment office registered under section 15 of the Guidance
and Placement Act, 1981 (Act No, 62 of 1981),

(2) A lilbou~  inspector nMIy cntcr a home or any place other than a plocc rcfcrrcd  LO in
subsection ( I ) only—

(a) with the consent of the owner or occupier; or
(b) if authorised to do so in writing in terms of subsection (3).

(3) The Labour Court may issue an authorisation contemplated in subsection (2) only
on written application by a Iabour inspector who states under oath or affirmation the
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reasons for the need to enter a place in order to monitor or enforce compliance with any
employment law.

(4) If it is practical to do so, the employer and a trade union representative must be
notified that the Iabour inspector is present at a workplace and of the reason for the
inspection. 5

Powers to question and inspect

66. ( I ) [n order to monitor or enforce compliance with an employment law, u krhour
insnector  mav-

‘ (a)

(b)

(c)

(d)

(e)

W
(t!)

.
require a person to disclose information, either orally or in writing, and either
alone or in the presence of witnesses, on any matter to which an employment 10
law relates, and require that the disclosure be made under oath or affirmation;
inspect, and question a person about, any record or document to which an
employment law relates;
copy any record or document referred to in paragraph (b),  or remove these to
make copies or extracts; 15
require a person to produce or deliver to a place specified by the labour
inspector any record or document referred to in paragraph (b) for inspection;
inspect, question a person about, and if necessary remove, any article,
substance or machinery present at a place referred to in section 65;
inspect or question a person about any work performed; and 20
perform any other prescribed function necessary for monitoring or enforcing
compliance with an employment law.

(2) A labour  inspector may be accompanied by an interpreter and any other person
reasonably required to assist in conducting the inspection.

(3) A labour  inspector must—
(a)  produce on request the certificate referred to in section 63(3); ~‘
(b) provide a receipt for any record, document, article, substance or machinery

removed in terms of subsection (1)(c) or (e); and
(c) return anything removed within a reasonable period of time.

(4) The powers provided for in this Part are in addition to any power of a labour
inspector in terms of any other employment law.

25

30

Co-operation with labour inspectors

67. (1) Any person who is questioned by a Iabour  inspector in terms of section 66 must
answer all relevant questions lawfully put to that person truthfully and to the best of his
or ber ability.12 35

(2) Every employer and each employee must provide any facility and assistance at a
workplace that is reasonably required by a labour  inspector to perform the labour
inspector’s functions effectively.

Securing an undertaking

68. (1) A labour  inspector who has reasonable grounds to believe that an employer has 40
not complied with any provision of this Act must endeavour to secure a written
undertaking by the employer to comply with the provision.

(2) In endeavoring to secure the undertaking, the Iabour inspector—
(a)

(b)

(c)

(d)

may seek to obtain agreement between the employer and employee as to any
amount owed to the employee in terms of this Act; 45
may arrange for payment to an employee of any amount paid as a result of an
undertaking;
may, at the written request of an employee, receive payment on behalf of the
employee; and
must provide a receipt for any payment rcceivcd  in lcrms of paragrnph (c). 50

)2. An answel by a pewcm lo a question of a Iabour inspector may not  be used in any criminal

proceedings except proceedings in respect of a charge of perjury or making a false statement (s. 91 ).
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Compliance order

69. (1) A labour inspector who has reasonable grounds to believe that an employer has
not complied with a provision of this Act may issue a compliance order.

(2) A compliance order must set out—
(a) the name of the employer, and the location of every workplace, to which it 5

applies;
(b) any provision of this Act [hat the employer has not complied with, and details

of the conduct constituting non-compliance;
(c) any amount  that the employer is required to pay to an employee;
(d) any written undertaking by the employer in terms of section 68(1) and any 10

failure by the employer to comply with a written undertaking;
(e) any steps that the employer is required to take including, if necessary, the

cessation of the contravention in question and the period within which those
steps must be taken; and

~ the maximum fine that maybe imposed upon the employer in accordance with 15
Schedule Two for a failure to comply with a provision of this Act.

(3) A labour inspector must deliver a copy of the compliance order to the employer
named in it, and to each employee affected by it or, if this is impractical, a representative
of the employees.

(4) The employer must display a copy of the compliance order prominently at a place 20
accessible to the atlected employees at each workplace named in it.

(5) An employer must comply with the compliance order within the time period stated
in the order unless the employer objects in terms of section 71.

Limitations

70. A labour inspector may not issue a compliance order in respect of any amount 25
payable to an employee as a result of a failure to comply with a provision of this Act if—

(a) the employee is covered by a collective agrecrncnt  that provides for resolution
by arbitration of (lisputcs concerning amounts owing in terms of this Act;

(6) the employee is employed in a category of employees mentioned in section
6(1)(u) or in respect of which a notice has been issued in terms of section 6(3); 30

(c) any proceedings have been instituted for the recovery of that amount or, if
proceedings have been instituted, those proceedings have been withdrawn; or

(d) that amount has been payable for longer than 12 months.

Objections to compliance order

71. (1) An employer may object to a compliance order by making representations in 35
writing to the Director-General within 21 days of receipt of that order.

(2) If the employer shows good cause at any time, the Director-General may permit
the employer to object after the period of21 days has expired.

(3) After considering any representations by the employer and any other relevant
information, the Director-General— 40

(a) may confirm, modify or cancel an order or any part of an order; and
(b)  must specify the period within which the employer must comply with any part

of an order that is confirmed or modified.
(4) The information that the Director-General must consider includes—

(a)  any evidence concerning the employer’s compliance record; 45
(b)  the likelihood that the employer was aware of the relevant provisions; and
(c) the steps taken by the employer to ensure compliance with the relevant

provision. .
(5) The Director-General must serve a copy of the order nmdc in terms of subsection

(3) on the cmpluycr and on cnch cmploycc affected by it or, if this is itnpr:w[ical, on a 50
rcprcscntativc of the cmployccs.
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(6) If the Director-General confirms or modifies the order or any part of the order, the
employer must comply with that order within the time period specified in that order.

Appeals from order of Director-General I ~, ‘ ~
,,

72. (1) An employer may appeal to the Labour Court, against an order of the
Director-General within 2 I days of receipt of that order. 5

(2) The order is suspended pending the final determination of the “appeal by the
!.ahour  CourI  o r  a n y  appeal from d]e Labour  Courl.

(3) If the employer shows good cause at any time, the Labour Court may permit the
employer to appeal after the period of 21 days has expired. ~.

1,

Order may be made order of Labour Court 10

73. (l) The Director-General may apply to the Labour Court for a compliance order
to be made an order of the Labour Court in terms of section 158(1)(c) of the Labour
Relations Act, 1995, if the employer has not complied with the order and has not lodged
an objection against the order in terms of section 71(1).

(2) The Director-General may apply to the Labour Court for an order of the 15
Director-General in terms of section 71(3) to be made an order of the Labour Court in
terms of section 158(1)(c) of the Labour Relations Act, 1995, if the employer has not
complied with the order and has not appealed against the order in terms of section 72(l).

(3) For the purposes of section 158(1)(c) of the Labour Relations Act, ~ 1995, a
compliance order or an order in terms of section 71(3) is deemed to be an arbitration 20
award.

,., ,. ’..:
PART B

Legal proceedings ,.,
,,

Consolidation of proceedings

74. (1) A dispute concerning a contravention of this Act maybe instituted joindy with 25
proceedings instituted by an employee under Part C of this Chapter.

(2) If an employee institutes proceedings for unfair dismissal, the Labour Court or the
arbitrator hearing the matter may also determine any claim for an amount that is owing
to that employee in terms of this Act if—

(u) the claim is referred in compliance with section 191 of the Labour Relations 30
Act, 1995;

(b)  the amount has not been owing to the employee for longer than one year; and
(c) no compliance order has been made and no other legal proceedings have been

instituted to recover the amount. } I },!!’ !) ,!,,’
(3) A dispute concerning any amount that is owing to an employee as a result of a 35

contravention of this Act may be initiated jointly with a dispute instituted by that
employee over [he entitlement to severance pay in terms of section 41(6). ~ ~ ‘J ~ ~:

~, ,:, ,,, ,.,. ! !,

Payment of interest , 4’. ,,,
,’, ,,

75. An employer must pay interest on any amount due and payable in terms of the
Prescribed Rate of Interest Act, 1975 (Act No. 55 of 1975), to any person to whom a 40
payment should have been made.

Proof of compliance

76. (1) In any proceedings concerning a contravention of this Act or any sectoral
determination il is for an employer— ,.!

(a) to prove that il record maintained by or for that employer is valid and accurate; 45
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(b) who has failed to keep any record required by this Act that is relevant to those
proceedings, to prove compliance with any provision of this Act.

Jurisdiction of Labour Court

77. (I) Subject to the Constitution and the jurisdiction of the Labour Appeal Court,
and except where this Act provides otherwise, the Labour Court has exclusive 5
jurisdiction in respect of all matters in terms of ~his Act; cxccpt  in respect of an offcncc
spccificd in sections 43, 44, 46, 48, 90 and 92.

(2) The Labour Court may review the performance or purported performance of any
function provided for in this Actor any actor omission of any person in terms of this Act
on any grounds that are permissible in law.’ 10

(3) The Labour Court has concurrent jurisdiction with the civil courts to hear and
determine any matter concerning a contract of employment, irrespective of whether any
basic condition of employment constitutes a term of that contract.

(4) Subsection (1) does not prevent any person relying upon a provision of this Act to
establish that a basic condition of employment constitutes a term of a con[ract  of 15
employment in any proceedings in a civil court or an arbitration held in terms of an
a g r e e m e n t .  ‘ .,,

~(5)  If proceedings concerning any matter contemplated in terms of subsection (1) are
instituted in a court that does not have jurisdiction in respect of that matter, that court
may at any stage during proceedings refer that matter to the Labour Court. 20

.,,

PART C

Protection of employees against discrimination

Rights of employees

78. (1) Every employee has the right to-
((1)

(b)

(c)

(d)

(e)

‘m
(/7)

make a complaint to a traclc union rcprcscntativc, a trade union ollicial or a 25
labour inspector concerning any alleged failure or refusal by an employer to
comply with this Act;
discuss his or hcr conditions of employment with his or her fellow employees,
his or her employer or any other person;
refuse to comply with an instruction that is contrary to this Actor any sectoral 30
determination;
refuse to agree to any term or condition of employment that is contrary to this
Act or any sectoral  determination;
inspect any record kept in terms of this Act that relates to the employment of
that employee; 35
participate in proceedings in terms of this Act;
request a trade union representative or a labour inspector to inspect any record
kept in terms of this Act and that relates to the employment of that employee.

(2) Every trade union representative has the right, at the request of an employee, to
inspect any record kept in terms of this Act that relates to the employment of that 40
employee.

Protection’ of rights

79. (1) In this section,
employment.

“employee” includes a former employee or an applicant for

(2) No person may discriminate against an employee for exercising a right conferred 45
by this Part and no person may do, or threaten to do, any of the following:

(a) Require an employee not [o excrcisc a right coofcrred  by this Part;
(b) prevent an cmploycc  from exercising a right conferred by this Part; or
(c) prejudice an employee because of a past, present or anticipated-



32

(i)

(ii)

(iii)

failure or refusal to do anything that an employer may not lawfully
permit or require an employee to do;
disclosure of information that the employee is lawfully entitled or
required to give to another person; or
exercise of a right conferred by this Pmt. 5

(3) No person may favour, or promise to favour, an employee in exchange for the
employee not exercising a right conferred by this Part. However, nothing in this section
precludes the parties 10 a dispute from concluding an agreement to settle the dispute.

:’?
Procedure for disputes ,,

80. (1) If there is a dispute about the interpretation or application of this Part, any 10
paly to the dispute may refer the dispute in writing to-

(a)  a council, if the parties to the dispute fall within the registered scope of that
council; or

(b) the CCMA, if no council has jurisdiction.
(2) The party who refers a dispute must satisfy the council or the CCMA that a copy 15

of the referral has been served on all the other parties to the dispute.
(3) The council or the CCMA must attempt to resolve a dispute through conciliation.
(4) If a dispute remains unresolved, any party to the dispute may refer it to the Labour

Court for adjudication.
(5) In respect of a dispute in terms of this Part, the relevant provisions of Part C of 20

Chapter VII of the Labour Relations Act, 1995, apply with the changes required by the
context,

Burden of proof

81. In
(a)

(b)

any proceeding in terms of this Part—
an employee who alleges that a right or protection conferred by this Part has 25
been infringed, must prove the facts of the conduct said to constitute such
infringement; and
the party who allegedly engaged in the conduct in question must then prove
that-the-conduct d[d not infringe any provision of this Part.

CHAPTER ELEVEN

General

Temporary employment services

82. (I) For the purposes of this Act, a person whose services have been procured for,
or provided 10, a client by a temporary employment service is the employee of that
temporary employment service, and the temporary employment service is that person’s 35
employer.

(2) Despite subsection (1), a person who is an independent contractor is not an
employee of a temporary employment service, nor is the temporary employment service
the employer of that person.

(3) The temporary employment service and the client are jointly and severally liable 40
if the temporary employment service, in respect of any employee who provides services
to that client, does not comply with this Act or a sectoral  determination.

Deeming of persons as employees

83. (1) The Minister may, on the advice of [he Commission and by notice in the
&zc/tc, deem  any category of persons speci ficd in the notice to be employees for 45
purposes of this Act or any sectoml determination.

(~) Before [he Minister issues a notice under subsection (1), the Minister must—
(o) publish a draft of the proposed notice in the Gazeue; and
(b) invite interested persons to submit written representations on the proposed

notice within a reasonable period. 50

30
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Duration of employment

84. (1) For the purposes of determining the length of an employee’s employment with
an employer for any provision of this Act, previous employment with the same employer
must be taken into account if the break between the periods of employment is less than
one year. 5

(2) Any paymcm made or any leave granted in terms of this Act to an cmploycc
contemplated by suhscction  ( I ) during a previous period O( employment must he taken
into account in dcterlnining  the employee’s cntitlcmcnl to leave or to a payment in terms
of this Act.

Delegation 10

85. ( 1 ) The Minister may in writing delegate or assign to the Director-General or any
employee in the public service of the rank of assistant director or of a higher rank, any
power or duty conferred or imposed upon the Minister in terms of this Act, except the
Minister’s powers in terms of sections 6(3), 55( 1), 60, 83, 87 and 95(2) and the
Minister’s power to make regulations. 15

(2) A delegation or assignment in terms of subsection (1) does not limit or restrict the
Minister’s authority to exercise or perform the delegated or assigned power or duty.

(3) Any person to whom a power or duty is delegated or assigned in terms of
subsection (1) must exercise or perform that power or duty subject to the direction of the
Minister, 20

(4) The Minister may at any tinle—
(a) withdraw a delegation or assignment made in terms of subsection (1); and
(b) withdraw or amend any decision made by a person exercising or performing

a power or duty delegated or assigned in terms of subsection ( l).
(5) The Director-General may in writing delegate or assign any power or duty 25

conferred or imposed upon the Director-General by Chapter Ten of this Act to any
employee in the Department of the rank of assistant director or 01 I higher rank.

(6) Subsections (2), (3) am.1 (4) apply with changes required by the contex[ to any
delegations or assignments by the Director-General under subsection (5).

Regulations 30

86. (1) The Minister may by notice in the Gazette, after consulting the Commission,
make regulations regarding any matter that may be necessary or expedient to prescribe
in order to achieve the objects of this Act.

(2) A regulation regarding state revenue or expenditure may be made only with the
concurrence of the Minister of Finance. 35

Codes of Good Practice

87. (1) The Minister, after consulting NEDLAC—
(a) must issue a Code of Good Practice on the Arrangement of Working Time;
(b) must issue a Code of Good Practice on the Protection of Employees during

Pregnancy and after the Birth of a Child; 40
(c) may issue other codes of good practice; and
(d) may change or replace any code of good practice.

(2) Any code of good practice or any change to or replacement of a code of good
practice must be published in the Gazette.

(3) Any person interpreting or applying this Act must take into account relevant codes 45
of good practice.

Minister’s power to add and ~lii~n~c foolnotcs

88. The Minister may, by notice in the Gazelle, add to, change or replace any footnote
in this Act.
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Representation of employees or employers

89, (1) A registered trade union or registered employers’ organisation may act in any
one or more of the following capacities in any dispute to which any of its members is a
party:

(f7) In its own interest;
(b) on behalf ol any of its members;
(c) in the in[emst of nrry of its members.

(2) A rcgistcrcd  trilde union or a regis(cred employers’ organisa(ion  is cnti(lcd to bc a
party (o any proceedings in Icrms of (his Ac( if onc or more of its members is n party to
these proceedings.

Confidentiality

90. (1) It is an offence for any person to disclose information which that person
acquired while exercising or performing any power or duty in terms of this Act and
which relates to the financial or business affairs of any other person, except if the
information is disclosed in compliance with the provisions of any law—

(a) to enable a person to perform a function or exercise a power in terms of an
employment law;

(b) for the purposes of the proper administration of this Act;
(c) for the purposes of the administration of justice.

(2) Subsection (1) does not prevent the disclosure of any information concerning an
employer’s compliance or non-compliance with the provisions of any employment law.

(3) The record of any medical examination performed in terms of this Act must be
kept confidential and may be made available only—

(a) in accordance with the ethics of medical practice;
(b) if required by law or court order; or
(c) if the employee has in writing consented to the release of that information.

Answers not to be used in criminal prosecutions

91. No answer hy any person 10 a question by a person conducting an irlVcs’ligflliOn ill
terms of section 53 or by a ]abour  impector  in terms of section 66 may be used against
that person in any criminal proceedings except proceedings in respect of a charge of
perjury or making a false statement.

Obstruction, undue influence and fraud

92. It is an offence to—
(a) obstruct or attempt to influence improperly a person who is performing a

function in terms of this Act;
(b) obtain or attempt to obtain any prescribed document by means of fraud, false

pretences, or by presenting or submitting a false or forged document;
(c) pretend to be a labour  inspector or any other person performing a function in

terms of this Act;
(d) refuse or fail to answer fully any lawful question put by a labour  inspector or

any other person performing a function in terms of this Act;
(e) refuse or fail to comply with any lawful request of, or lawful order by, a labour

inspector or any other person performing a function in terms of this Act;
(f) hinder or obstruct a Iabour inspector or any other person performing a

function in terms of this Act.

Penalties

5

10

15

20

25

30

35

40

45

93. ( I ) Any magistrates’ cour[ has jurisdiction to impose a penalty for an offcncc
provided for in (his Act.

(2) Any person convicted of an offence in terms of any section mentioned in the first
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column of the table below may be sentenced to a fine or imprisonment for a period not
longer than the period mentioned in the second column of that table opposite the number
o f  t h a t  s e c t i o n .

OFFENCES AND PENALTIES

5
swlil)ll IIll(lcr  Wllil’11 Wlvlcll’(1 MIIximIIm  lCrIII d’  Impris(mmmt

Scc(it)ll  43 3 yc;ll s

Sccli(m 44 3 yews

Scclirrn 46 3 years

Scc[irrn 48 3 years 10
Scclicm 90(i) nnd (3) I year

SCciion 92 I year

This Act binds the State

94. This Act binds the State except in so far as criminal liability is concerned.

‘Ikansitional arrangements and amendment and repeal of laws

95. (1) The provisions of Schedule Three apply to the transition from other laws to
t h i s  A c t .

(2) The Minister may for the purposes of regulating the transition from any law to this
Act add to or change Schedule Three.

(3) Any addition or change to Schedule Three must be tabled in the National
Assembly and takes effect—

(a)  if the National Assembly does not pass a resolution that the addition or change
is not binding within 14 days of the date of the tabling; and

(/J) on publication in the Gaze[te.
(4) Section 186 of tbc Labour  Relations Act, 1995, is hereby amended by the deletion

of subparagraph (ii) of paragraph (c).
(5) The laws mentioned in the first two columns of Schedule Four are hereby repealed

to the extent indicated opposite that law in the third column of that Schedule.
(6) The repeal of any law by subsection (5) does not affect any transitional

arrangement provided for in ScheduIe  Three.

Short title and commencement

15

20

25

30

96. This is the Basic Conditions of Employment Act, 1997, and comes into effect on
a date to be fixed by the President by proclamation in the Gazette.
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SCHEDULE ONE

PROCEDURES FOR PROGRESSIVE REDUCTION OF MAXIMUM
WORKING HOURS

Goal

1. This Schedule records [he procedures to bc iidoptd  10 reduce (he working hours of
cmployues  mthcgoal ofa40hmrrw orking wcck and aneightbour workingday-

(c() t}lrough  collective bargaining and!hepublicati()n  ofsectoral  determinations;
(b) having due regard to the impact of a reduction of working hours on existing

employment and opportunities for employment creation, economic efficiency
and the health, safety and weIfare  of employees.

Collective bargaining

2. When during negotiations on ternls and conditions of employment, a party to the
negotiations introduces the reduction of maximum working hours as a subject for
negotiation, the parties must negotiate on that issue.

Role of Employment Conditions Commission

3. The Commission may investigate the possibility of reducing working hours in a
particular sector and area and make recommendations to the Minister thereon.

Investigation by Department of Labour

4. ( 1 ) The Department of Labour must, after consultation with the Commission,
conduct an investigation as to how the reduction of weekly working hours to a level of
40 hours per week may be achieved.

(2) The investigation must be completed and the report submitted to the Minister not
later than 18 months after the Act has come into operation.

Reports

5. (l) Tbe Department of Labour must, after consultation with the Commission—
(a) monitor and review progress made in reducing working hours;
(b) prepare and publish a report for the Minister on the progress made in the

reduction of working hours.
(2) The Department must publish reports every two years.
(3) The reports must be tabled at Nedlac and in Parliament by the Minister.
(4) The Minister may prescribe the returns to be submitted by employers, trade unions

and councils on any matter concerning this Schedule.

SCHEDULE TWO

MAXIMUM PERMISSIBLE FINES THAT MAY BE IMPOSED FOR FAILURE
TO COMPLY WITH THIS ACT

1. This Schedule sets out the maximum fine that may be imposed in terms of Chapter
Ten for a failure to comply with a provision of this Act.

2. The maximum fine that maybe imposed—
(a) for a failure to comply with a provision of this Act not involving a failure to

pay an amount due to an employee in terms of any basic condition of
employment, is the ~inc determined in terms of Table One or Table Two;

(b) involving a Iitilurc  to pay an iitmount  duc  to an cmploycc, is the greater 01 the
amount determined in terms of Table One or Table Two.
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TABLE ONE: MAXIMUM PERMISSIBLE FINE NOT INVOLVING AN
UNDERPAYMENT

No previous failure [o comply R I W per employee in rcsped of whom [hc failure

to comply occurs

A prcviuus  failure to comply in rcspcc[  of (Iw sanic Rz(fo  pcr CIIIplOyCC  in respect of whom Ihc lailurc

prt)visi[)ll 10 C(ull ply (Icclll’s

I A Ipi’cvious failure 10 c(IIIIply wilhii] [IIC prcvi(ms 1{300” pcr Cl))l)h)yec  ill rqccl  [,( wlu~ln  Ilw failure

I 2 nwnlhs  or lwo prcviuus  failures (0 comply in 10 comply occurs I
rcspcc[ of (hc swnc provisi(m  within (llrcc years

Tllrcc previuus  failures w comply in respect of [hc 17400  pcr cmphrycc  in rcspcc[ of whom IIIC failure

same provision within three years to comply occurs

Ikrur previous fdurcs  10 comply in I-cspcc[ of the R5fN pcr cmpkrycc in rc$pcc(  of whmTI  ltlc fiai]urc

swnc  provision within three years to comply occurs

TABLE TWO: MAXIMUM PERMISSIBLE FINE INVOLVING AN
UNDERPAYMENT

1 I
No previous failure 10 comply 125% of,hca mount  Ac, including any inlcrcs~

I
uwing on the mnnun[  d the rtatc of the order

A previous failure 10 comply in respect of [hc same 50% uf the amount  (fuc,  including wry inkiest

provision wi(hin  three years owing on tllc amount at the A(c of (hc order

A previous failure to comply in rcspcc~  of the smnc 757. of (he amount cfrsc, including any interest

provision within a year, or (WO previous failures to I owing on the amount a( the date of the order I
comply in respect of the  same provision within

I I
ttwcc years

Three previous fuilurcs  10 comply in rcspccl of the 100%” of Ihc alll(wnl due, including any imcrcs(

sdmc provisiun  wilhin  three years owing on [he amount  a( (IIC  dote  WI [he urder

Four or more previous failures (0 comply in re- 200% of the amount IJuc,  including any interest

Spd Of the same provision within (hree years owing on the amount at the date of the order

SCHEDULE THREE

TRANSITIONAL PROVISIONS

Definitions

1. For the purposes of this Schedule—
“Basic Conditions of Employment Act, 1983” means the Basic Conditions of
Employment Act, 1983 (Act No. 3 of 1983);
“domestic worker” means an employee defined as a “domestic servant” in section
1(1) of the Basic Conditions of Employment Act, 1983;
“farm worker” means an employee who is employed mainly in or in connection
with farming activities, and includes an employee who wholly or mainly performs
domestic work in home premises on a farm;
“mineworker”  means an employee employed at a mine whose hours of work are
prescribed in terms of any regulation that is in force in terms of item 4 of Schedule
4 to the Mine Health and Safety Act, 1996 (Act No. 29 of 1996);
“security guard” means an employee delincd as a “guard” or a “security guard” in
(crms of the Basic Conditions of EmploymcnI  Act, 1983;
“WagC  Aci, 1957” tlwutls tlw Wage Ad,  1957 (Ac( No. 501” 1957);
“wage dctcrminalion” means a wage dc[crmina(ion  Inaclc ill ~ct’tns of section 14 of
the Wage Act, 1957.
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Application to public service

2. This Act, except section 41, does not apply to the public service for 18 months after
the commencement of this Act, unless a bargaining council concludes a collective
agreement that a provision of this Act will apply from an earlier date.

Application to farm workers

3. ( I ) Scclions 6A, 10(2A) and 14(4A) of the 13asic Conditions of Employment Act,
1983, continue  10 apply [o the employment of a farm worker until such lime as the
matters regulated by those provisions are regulated by a sectoral  determination
applicable to the farm worker.

(2) Until regulated by a sectoral  determination, section 17(3)  applies to farmworkers
who work after 20:00 and before 04:00 at least five times per month or 50 times per year.

Payment in kind of domestic workers and farm workers

4. (1) The definition of “wage” in section 1(1) of the Basic Conditions of
Employment Act, 1983, and the definition of “payment in kind” in the regulations
published under that Act continue to apply to the employment of domestic workers and
farm workers, until regulated by a sectoral determination.

(2) The Minister may, by notice in the Gazette, amend any cash amount prescribed in
the definition of “payment in kind” in accordance with section 37 of the Basic
Conditions of Employment Act, 1983, as if that section had not been repealed.

Ordinary hours of work

5, An employer may require or permit an employee who is employed as a farm
worker, mineworker  or security guard to work ordinary hours of work in excess of those
prescribed by section 9(1) and (2) for the period specified in column two of Table One:
Provided that—

(a,) any condition in column two of Table One is complied with;
(b) the cmploycc’s  hours of work do not cxccecl any limit on hours of work in any

law or any wage-regulating measure applicable to that category of employee
immediately before this Act came into effect;

(c) the employee and his or her employer do not conclude an agreement in terms
of section 11 and 12.

TABLE ONE

Farm  wol-kers

Mine workers

!+cari[y guards

For a period of 12 months after the commencement

date of this Act, provided that the employee’s

ordinary hours of work do not exceed 48 hours per

week.

For a period of 12 moaths  after the comnlencement

date of this ACI, provided that the employee’s total

hours of work do not exceed any limit on hours or

work prescribed in any applicable regulation thal is

in force in terms of item 4 of Schedule 4 to the

Mine Health and  .%rety  Act, 1996 (Act No. 29 nf

1 996).

For a period of 12 Inonlhs  alicr (hc cnnIIncnccn IcnI

date d’ (his Act providul Iha( tlw mnphIycc’s ordi  -

Imwy  bnurs of wtwk do nnI cxcud  S5 hours pcr

week; and t bcrcaft  m’ fnr a funhcr  pcrind n( 12

months, provided that the employee’s ordinary

lours  of work do not exceed 50 hours per week.



39

Leave pay

6. (1) The entitlement in term of section 20(2) of an employee employed
continuously before and after the commencement of this Act takes effect on the date on
which, but for the enactment of this Act, the employee would next have commenced a
leave cycle in terms of section 12 of the Basic Conditions of Employment Act, 1983, or
any wage determination.

(2) Any accrued leave (o which an cmploycc was entitled in (crms 01’ sccdon 1201’ the
13asic Conditions ot’ Employ tncnt Act, 1983, or a wage tlctcrmintt[ion, but which has not
been grantctl by the tlatc on which section 20(2) takes eflcct with respect to that
employee, must be added to the paid leave earned by that employee in terms of this Act.

(3) Section 22(3) dots not apply to any leave earned by the employee in respect of any
period prior to the date on which this Act takes effect.

Pay for sick leave

7. (1) Table Two applies in respect of any employee, as defined in the Basic
Conditions of Employment Act, 1983, in employment at the commencement of this Act.

(2) An employee listed in column one who was in continuous employment before the
commencement of this Act for the period set out in column two becomes entitled to the
rights under section 22(2) on the date listed in column three and section 22(3) on the date
listed in column four.

TABLE TWO

TRANSITIONAL ARRANGEMENTS IN RELATION TO SICK LEAVE

Employees as rfefincd

in the lhssic Conditions

d’ Itmph)ynwnt  Ad,
i9/f3

Enlployees and regular

day workers

Casual employees

Regular day workers

and casual enlplOyees

Employees (other than

causal workers and

rcgrrlar day workers)

Employees

Period of continuous

cmploymrmt  hdorc

Collllllcllccll)  clll (Ilk!  or

lhk Ad

Less than six mon~hs

Less than six months

More than six months

Between six and 12

months

More than 12 nlonths

Date of entitlement to Date of entitlement to

six wcwks’  poid sick uoc ttil~’s poid sick

lCUVC uwr 3fr-mmrllls Ico}c  every 26 days

sick leave cycle in worked during the first

terms of section 22(2) six consecutive months

of employment in

terms of section 22(3)

Six nlonths  after conl- Dme on which en-

mencement  da(e of’  errl- ployce  began employ-

plOynlent mcnt

Six months after com- Conlmcnccmcn[  da[c of

mencemen[  date of em- (his Act

plrryment

Commencement date of Not applicable

[his Act

Ccrmmencement  dale of Not applicable

[his Acl

At conclusion ot’ current Not applicable

sick leave  cycle in terms
of section 13(1) of the

Basic Conditions of Enl-

ploynlcnt  Act, 1983

(3) AJ}y period of paid sick ]cavc granicd to an cmploycc  ill accotdancc wi[h Table
Two, may bc dcductcd  (tom the cmploycc’s  cn(itlcmcnt  in terms 01 either scctiun 22(2)
or section 22(3), if—

(a) it was taken before the commencement of this Act; or
(.!J) it was taken during the period that the relevant section was in effect with

respect to that employee.
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Exemptions

8. Any exemption granted under section 34 of the Basic Conditions of Employment
Act, 1983, in force immediately before the commencement of this Act remains in force
for, for the period for which the exemption was granted, or if the exemption was granted
for an indefinite period, for a period of six months after the commencement of this Act
as if that Act has not been repealed, unless it is withdrawn by the Minister, before the end
of such period.

Wage determinations

9. Any wage determination and any amendment to a wage determination made in
terms of section 15 of the Wage Act, 1957, in force immediately before the
commencement of this Act remains in force for the period of its operation in terms of
section 18 of that Act, and may be extended or amended as if that Act had not been
repealed.

Exemptions to wage determination

10, Any licence of exemption granted to a wage determination in terms of section 19
of the Wage Act, 1957, in force immediately before the commencement of this Act
remains in force for the period of operation of the determination, or until withdrawn in
terms of section 19(5) of that Act, as if that Act had not been repealed.

Agreements

11. ( I ) Any agreement entered into before the commencement of this Act which is
permitted by this Act remains valid and binding.

(2) Any provision in a collective agreement concluded in a bargaining council that
was in force immediately before this Act came into effect remains in effect for—

(a) six months aft& the commencement date of this Act in the case of a provision
contemplated by section 49( I )(a) to (d); and

(b) 18 months after the commencement da[c of (his ACX in [hc case of a provision
cxmlemplated by section 49( I )(e).

SCHEDULE FOUR

LAWS REPEALED BY SECTION 95(5)

Number  and year of law Short title I?xtcnt of’ repeal

ACI No.  5 of 1957 Wage ACI,  1957 The whole

Acl No. 48 Of 1981 Wage Amendment Act, 1981 The whole

Act No.  3 of’ 1983 Basic Conditions of Employment The whole

Act, 1983

Act No. 26 of 1984 Wage Amendment Act, 1984 The whnle

Act No. ?7 of 1984 Basic Conditions of Employment The whole

Amendnlen[  Act, 1984

Act No.  104 of 1992 Basic Conditions of Employment The whole

Amemtmcnt  Act, 1992

ACI N(J. 137 of 1993 Rasic Conditions of t?mploymml The wholt
Amendnlent  ACI,  1993

Ac.[  NI),  147 [)1 19[)3 Agricultural l.ah(NII’  Act, 1°03” (’II; IIIIU 2

Ac(  No,  50 (} I 1°04” Agricul!uml  I.alxmr Anwn(llnel)t Scc(irwl  2

Act, 1994

Ac( Nn. 66 of 1995 Ltihoat Relations Ac(, 1995 Section 196
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MEMORANDUM ON THE OBJECTS OF THE BASIC
CONDITIONS OF EMPLOYMENT BILL, 1997

1. Purpose of the Bill

The purpose of the Basic Conditions of Employment Bill, 1997 (“the Bill”) is 10
advance economic dcvcloprncnt  and  social jus[icc by giving effect to and regulating the
right 10 fair labour practices referred to in section 23(1) of the Constitution.

The primary objectives of ~hc Bill are—
* to ensure that working conditions of unorganised and vulnerable workers

meet minimum standards (hat are socially acceptable in relation to the level of
development of the country;

* to remove rigidities and inefficiencies from the regulation of minimum
conditions of employment and promote flexibility.

The problems the Bill addresses incIude—
*

*
*
*

*
*

The Bill

inadequate protection of vulnerable workers such as farm, domestic and part-
time workers;
p o v e r t y  i n  e m p l o y m e n t ;
child labour;
excessive working hours, particularly in sectors such as security and
transport;
gender discrimination, particularly in relation to maternity leave;
outdated legislation.

proposes to reform previous legislation so that legislation on basic conditions
of emplo~m~nt  is in line with the macro~economic  strateg~ of government and the new
legal order, as reflected in the Constitution and the Labour Relations Act, 1995 (Act No.
66 of 1995).’

The Bill seeks to replace the Basic Conditions of Employment Act, 1983 (Act No. 3
of 1983), and the Wage Act, 1957 (Act No. 5 of 1957), which no longer meet the current
economic, social and political requirements of South Africa. These laws are rigid,
outdated and complex and do not adequately cover significant sectors of the work force.
The Bill seeks to establish, enforce and regulate’ the variation of basic conditions of
employment. It creates a national set of minimum standards but permits the application
of these standards to be varied. There are four mechanisms for variation namely,
collective bargaining, sectoral determinations, contracts of employment and variation
determinations made by the Minister of Labour. This approach permits sufficient
flexibility for the variation of basic conditions of employment while at the same time
creating appropriate safeguards to avoid extremes of exploitation.

2. Application of the Bill

The Bill proposes to apply to all employees and employers except members of the
National Defence Force, National Intelligence Agency, South African Secret Service
and unpaid volunteers working for an organisation with a charitable purpose.

The basic conditions of employment proposed in the Bill take precedence over any
agreement, whether entered into before or after the commencement of the Act.

3. Regulation of working time

In Chapter Two, the following basic conditions of employment are guaranteed:
3.1. Working time must be regulated with due regard to employees’ health and safety

and family responsibilities (clause 7).
3.2. The maximum ordinary hours of work for all employees are 45 in a week. The

maximum daily hours of work are nine for employees who work on five days or lCSS a
week, and cigh~ for cmployccs  who work six days a week (Clilusc  9). in this clause,
reference is made to Schcdulc  One, which sets out procedures for the progressive
reduction of maximum working hours to the goal of a 40-hour working week and an
eight-hour working day.
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3.3. An employee can, by agreement, workup to three hours overtime in a day or ten
hours overtime in a week. Overtime work must be paid at 1,5 times the employee’s
normal wage, or an employee may agree to receive paid time otl  (clause 10). An
employee may agree to work up to 12 hours in a day without receiving overtime pay in
order to work a compressed work week.

3.4. A collective agreement may permit the hours of work to be averaged over a period
of up to four months (clause 12).

3.5, An employee must have a meal interval of at least 60 minutes after five hours
continuous work. This may be reduced to 30 minutes by agreement (clause 14).

3.6. An employee must have a daily rest period of at least 12 hours and a weekly rest
period of at least 36 consecutive hours each week. The weekly rest period must include
Sunday, unless otherwise agreed (clause 15).

3.7. An employee who works on a Sunday must receive double pay. However, if an
employee is hired to ordinarily work on a Sunday, he or she must be paid at 1,5 times the
normal wage for Sunday. An employee may agree to receive paid time off in return for
working on a Sunday (clause 16).

3.8. The Bill contains protections for employees who work at night (between 18:00
and 06:00). Employees who work at night must be compensated by the payment of an
allowance or by a reduction of working hours (clause 17).

3.9. Employees must be paid their normal wage for any public holiday that falls on a
working day. Work on a public holiday is by agreement and is paid at double rate (clause
18).

4. Leave

Chapter Three provides the following basic conditions of employment:
:,,

4.1. Employees are entitled to 21 consecutive days’ annual leave. An employer must
not pay an employee instead of granting annual leave (clauses 20 and 21).

4.2. An employee is entitled to six weeks’ paid sick leave in every 36 months. An
employer may require a medical certificate before paying an employee who is frequently
absent (clauses 22 — 24).

4.3. A pregnant employee is entitled to four consecutive months of, maternity leave
(clause 25). An employer of a pregnant employee or employee nursing her child is not
allowed to pennit her to perform work that is hazardous to her or her child (clause 26).

4.4. Full time employees are entitled to three days paid family responsibility leave
annually (clause 27).

5. Particulars of employment and remuneration

Chapter Four provides for the following: .
5.1. An employer must supply an employee with written pmticulars of employment

when the employee starts employment. These must be revised if the terms of
employment change (clause 29).

5.2. Employers must display at the workpIace  a statement of employees’ rights under
the Bill in otlicial languages used at the workplace (clause 30).

5.3. Employers must keep a record of the time worked by each employee and their
remuneration (clause 31).

5.4. The Bill seeks to set out the manner in which employees must be paid and to
protect employees from unlawful deductions from their wages. The rules for calculating
remuneration and wages are set out (clauses 32 — 35).

6. Termination of employment

Chapter Five establishes the following basic conditions of employment for the
termination of employment:

6,1. Minimum nolice periods for terminating employment by employers or
employees. This ranges from one week’s notice during the first four weeks of
employment to one month for employees with more than one year’s service (clauses 37
and 38).
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6.2. The termination of employment by an employer on notice in terms of the Bill
does not prevent the employee challenging the fairness or lawfulness of the dismissal in
terms of the Labour Relations Act, 1995 (Act No. 66 of 1995), or any other law (clause
37(6)).

6.3. An employee who is dismissed for reasons based on the employer’s operational
requirements is entitled to one week’s severance pay for every year of service (clause
4 I). (This provision is currently contained in section 196 of [hc Labour  Relations Act,
1995.)

6,4. On termination of cmploymcnl,  an cmploycc  is entitled to a certificate of service
(ChlUSC 42).

7. Prohibition of employment of children and forced Iabour

Chapter Six provides for the following:
7.1, It is an offence to employ a child under 15 years of age or who is under the

minimum school leaving age in terms of any law, if this is 15 or older (clause 43(l)).
7.2. Children under 18 may not be employed to do work inappropriate for their age or

that places them at risk (clause 43(2)).
7.3. The use of forced labour  is prohibited and is an offence (clause 48).

8. Variation of basic conditions of employment

8.1. A collective agreement concluded by a bargaining council may replace or exclude
any basic condition of employment except certain core rights. The core rights that can-
not be varied are the following:

*

*
*
*

*

.:
,.’

*

The duty to arrange-working time with due regard to the health, safety and
family responsibility of employees;
two weeks of annual leave;
matemit  y leave;
sick leave, except to the extent permitted by the Act;
to inform cmployccs (who work for a period of Iongcr than one hour after
23hO0 and before 06hO0 at least five times per month or 50 times per year) of
the health and safety hazards associated with night work, enable them to
undergo medical examinations at appropriate intervals and to transfer them to
suitable day work if the employee suffers from a health condition associated
with the performance of night work;
the prohibition of child and forced labour  (clause 49).

8.2. Other ~ollective agreements and individual agreements may only replace or
exclude basic conditions of employment to the extent permitted by the Bill.

8.3. The Minister of Labour may make a determination to vary or exclude a basic
condition of employment. This can also be done on application by an employer or
employer organisation (clause 50).

8.4. The Minister of Labour and the Minister of Public Service and Administration
(clause 50(4)) must make a determination applying to the public sector.

8.5. A determination may be issued if a trade union representing the employees has
consented to the variation or has had the opportunity to make representations to the
Minister. A copy of any determination must be displayed by the employer at the
workplace and must be made available to employees (clause 50(6)).

9. Sectoral determinations

9.1. The Minister of Labour may, after an investigation, make sectoral  determinations
establishing basic conditions of employment, including minimum wages for employees

in unorgmiscd sectors.
9$2, The Minister must  act On the advice of the hploynlcll(  Condi(iolls  COnmliSSiO1l.

9.3. The Commission must consider the ability of employers to carry on their
businesses successfully, the operation of small, medium and micro enterprises and new
businesses, the cost of living, the alleviation of poverty and the impact of proposed
conditions of employment on job creation and other factors before advising the Minister
on the publication of a sectoral  determination (clause 54).
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9,4. A sectoral  determination can regulate any matter concerning remuneration and
conditions of employment.

9.5. A sectoral determination may not cover employers and employees covered by a
bargaining council agreement (clause 55).

10. Employment Conditions Commission

10.1. The Employment Conditions Commission is established to advise the Minister
of Labour on (he muking of sectoral determinations and other mutters arising out of the
application of the Bill (clause 59).

10.2. In addition the Commission can advise the Minister on trends in collective
bargaining which undermine the purpose of the Act (clause 59(2)(e)).

10.3. Three members of the Commission are appointed by the Minister after
consultation with NEDLAC.  These members must be knowledgeable about the
conditions of employment of vulnerable and unorganised workers (clause 60(1)).

10.4. A further two members are appointed by the Minister after being nominated by
the voting members of NEDLAC representing organised labour and business (clause
60(2)).

11. Monitoring, enforcement and legal proceedings

11.1. The Minister of Labour may appoint Iabour inspectors to promote, monitor or
enforce compliance with employment laws (clause 63).

11.2.  Labour inspectors must advise employees and employers on their rights and
obligations in terms of employment laws. They may also conduct inspections,
investigate complaints and may question persons and inspect, copy and remove records
and other relevant documents (clauses 64— 65).

11.3. An inspector may serve a compliance order on an employer wbo is not
complying with a provision of the Bill. The employer may object against the order to the
Director-General: Labour, who after receiving representations, may confirm, modify or
set aside an order. This decision is subject to appeal to the Labour Court (clauses 69 —
73).

11.4. The maximum penalties that may be imposed for failure to comply with the Bill
are set out in Schedule ‘IWO.

11.5. The Labour Court has exclusive jurisdiction in all matters arising under the Bill,
except where jurisdiction is given to another body and in criminal matters. The Labour
Court has concurrent jurisdiction with the civil courts to hear disputes concerning
contracts of employment (clause 77).

11.6. Employees may not be discriminated against for exercising rights in terms of
this Bill (clauses 78 — 8 1).

12. General

The Bill includes a number of general provisions including the following:
12.1. A temporary employment service and the client are jointly and severally liable

if the temporary employment service does not comply with the Act (clause 82).
12.2. The Minister may, on the advice of the Commission and by notice in the

Gazette,  deem any category of persons to be employees for the purposes of the Act
(clause 83).

12.3. The Minister may, after consulting NEDLAC, issue Codes of Good Practice,
including ones on the regulation of working time and the protection of employees during
pregnancy and the birth of a child (clause 87).

13. Transitional Provisions

Schedule Three contains provisions to regulate the transition from o(her laws to (he
Bill, These include the following:

* The provisions of the Bill will not apply to the public service for a period of
eighteen months from its commencement date;
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* the reduction of ordinary working hours to 45 per week will only apply to
farmworkers and mineworkers  twelve months after the Act comes into effect
(item 5);

* the maximum ordinary weekly hours of security guards must be reduced from
60 to 45 over 30 months (item 5).

The Departmcn[  of Labour and the S[atc Law Advisers arc of the opinion (hat [hc Bill
should bc dctdt with in Icrlns  of section 75 of the Constitution.


