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BILL
To give effect to the right to fair lahour practices referred to in section 23(1) of the
Constitution by establishing and making provision for the regulation of basic
conditions of employment; and thereby to comply with the obligations of the
Republic as a member state of the International Labour Organisation; and to
provide for matters connected therewith.

B E IT ENACTED by the Parliament of the Republic of South Africa as
follows:—
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“bargainitlg  council” mc:tns a bargaining council registered in terms of (IIC Lahour
Relations Act. 1995. and. in rcla[ion to [he public service. inciudcs [hc bargaining
councils mlerrcd to in section 35 01 that Act;
“basic condilion  of employment” means a provision 01’ (his Act or scctoral
determination [hat stipulates a minimum term or condition of enlploynmnt:
“CCMA” means lhc Cornmissior]  ~or Conciliation. Mcdiatioij and Arbilr:ltior~
mt;lhlislwd ill {crI]ls {)1” scu[ioll I 12 ()[’ (Iw l,; Ihour I<cl;l[iol)s Ac[, 1005;”
“~.lliltl” II IC:IIIS :1 l)cIsolI wlit) is uldcr  I X ycam of ogc;
‘Lcxxlc  [)1’ gtNxl I)r;lclicc” I]walls a coclc 01’ good practice issued I)y (I1C Millis[cr- in
tums ol’ scc(iol~ 8701’ [Ilis Act:
“collective a,grwi]wnt” I]tcalls a  wriltcn agrccnwnl c(mccrning  Ierms and
cwldiliuns of cmploymcnl or any other mal[er 01’ mutual in[crcst  cwncludcd by onc
m more registered traclc unions, on the one hand and, on (Iw other hard-
(d) one or more employers;
(b) one or more rcgistcrcd  clllptoycrs’ organisalions;  or
(c) one or moje employers and onc or more rcgistcrcd  employers’ organisalion:
“Commission” mcnns the Employmen(  Conditions Commission established by
section 59( l);
“comp]iancc order” means a compliance order issued by a labour inspector in
terms of srxtion  69(I);
“Constitution” mcmns the Constitution of Ihc Republic of South Africa. 1996 (Act
No. 108 Of 1996);
“council” includes a bargaining council and a statutory council;
“Dcpartmcrlt” mcwls (I1c Dcpartmcllt  of Laborrr;
“Director-General” rncans  the Director-General of Lahour;
“dispute” includes an alleged dispute;
‘{domestic worker” mc:uls an cmploycc  who performs domestic work in [hc home
of his or hrx employer and includes-
(L7)  a gardener;
(h) a person cnlploycd hy n howwh~)ld as driver ol a motor” whiclc;  and
(,) a pcIs(Ml wll[)  (akcs c;Irc  ol’cllil(lrclr,  [Iw dgcd, (tic sick, Iltc I“r;lil {w IIw diwhlc(l.
[m~ dots IN)( include a [’aril)  worker:
“unploy cc” mcarls -
(a) ‘any person. excluding an indcpcndcn[ contractor, who works for another

person or for the State and who receives, or is eniilicd to receive, any
remuneration; and

(b) my other person who in my manner  assists in carrying on or conducting the
business of an employer,

and “employed” and “cmploymcnl”  have a corresponding meaning; 1
“cmploycrs’  organisation” means any number of employers associated together for
the purpose, whether by itself or wi[h other purposes, of rcgula(irl,g  relaliorrs
between employers and employees or wade unions;
“employment law” includes this Act, any other Act the :ldillil~istr[l[i[>tl  of which has
been assignccl to the Minister, and any of the following Acts:
(a) The Unemploymcmt  Insurance Act, 1966 (Act No. 30 of 1966);
(b) the Manpower I’raining Act, 198 I (Act No. 56 of 198 l):
(c) (hc Gui&mcc and Placcnwnt  Act, 198 I (Act No 62 of 198 I ):
(d) [hc Occupational Hcalih and Safety Act, 1993 (Act No. 85 of 1993);
(e) the Compensation for Occupational Injuries and Discmcs Act. 1993 (Act No.

130 of 1993):
“farm worke[” nl&ms an employee who is employed mainly in or in conncc[ion
with faming activities. and includes an employee who wholly or mainly performs
domestic work in a home on 2 farm;
“[.abour Appeal Ct)ur[” incans  the Lalxmr Appeal C(mr[  cs[:lbli~lwd hy wctiotl 167
(}1’ [11(’ 1,alNNlr  1{1’l:l{i~)ils  Ac(, 1°{).5;
“1. alMNIr C’(NIr[”  lllc:ills LI)c lJ:IlXNIr [’(NIII  cslal]lislwd l)y wclIt)[) 15 I <)1’IIIc  l.:ih{)or
I{cln[iw]s  Act, 1995;
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“l:dxmr il}spcc(or” nwans  ;1 labour’  inspecl{lr appointed  1111(ICL’ scc[ion  63, anLl

includes ai]y  person  (Icsigna[d  by the Minis[cl-  under that sec[ion to per~orm  any
I’unclion of a Iatx)ur  inspcc[or;
“’Labour Relations Act, 1995” means the Laboor Relations Act, 1995 (Ac[ No. 66
Of 1995); 5
“medical practitioner” means a person entidcd 10 practise  as o medical practitioner
in terms O( section 17 of the Medical, Dent:\l :~nd Supplemcn[ary  Health Scrvicc
l+ofcssion~” Act, 1974 (Act No. 56 of” 1974);
“midwife” Illc;ll]s a pcrsoll  rcgislcrcd  01” (’tll’~)11~’(1 1~~ ptilc[ise  ils il llli~lwili ill 1(’rills
01” sccti[)l] 10 {)1”  IIW Nursing At{, 107% (Ac[ N{). 50 [)1’ 1{)78); 10
“Ministcl”  I]w:ins (Iw Minister of [.ab(mr’;
“month” means a calendar month;
“NHDLAC” means the National Economic, Development and Laboor Collncil
estfihlisbed by section z of tbe Natiorl:il Economic j Development and Labour
Council Act, 1994 (Act No. 3501’ 1994); 15
“ordinary hours  01’ work” means the hours of work permitted in terms ot’ section 9
or in terms of’ any agreement in lerms of seclions 11 or I 2;
“overtime” mcims [he time that :m employee W(NW  during a day or a week in
excess  of ordinary hours of work;
“prcscrihe”  rneons to prescribe by regulation and “prescribed” has a correspond- 20
ing meaning;
“public holiday” means any day [hat is a public Imlid:ly in terms of the Public
Holidays Act, 1994 (Act No. 36 of 1994);
“public service” means the public service referred to in section 1 ( I ) of the Public
Scrvicc Act, 1994 (1’]ocl;tt]liitioll No. 103 of 1994),  and includes any org[ltlis:![ioll:ll”  25
component con[cmpl[itecl in section 7(4) of that Ac( and spccilied in [he first
column of Schedule  2 to [hat Act, but excluding-
((/) [he members of” the Notional Defcoce  Ihrcc;
(b) d]c N~itional Intelligence Agency; and
(c) the South African Secre[ Service; 30
“rcgislered employers’ orgonisalion>’ means an cmployurs’  organisation r-egis[crcd
under scc[ion  96 of [Iw I.ahour  Relations Act, 1‘N5;
“rcgistcrul  Ira(lc llni(~n” rl~L!;ll)s ;I [1’;I([L!  ~lllioll l“L’~l SICl”L!d IIlllkl” W’C[ioll  ‘)() of” fllL’

[.:lh(wr  I<cla[iol)s Act. l~)~)5;
“’lellltl[leril[io]l” mearls any payment in Inol]cy or in kind, or btlth in money and in 35
kind. made or owing to my person in return for that person working for any other
person, including the State, and “remunerable” has a corresponding me:lning;~
“sector” [neans an industry or a service or a part of an industry or a service;
“secloral determination” means a scctoral determination mxlc under Chapter
Eight; 40
“senior managerial employee” means an employee who has [Iw :tutllority to birc,
discipline ancl dismiss employees and 10 represent tbc employer internally and
externally;
“statutory council” means a council mtablisbcd under Part E ol’ Cbaptcr  111 Of [hc
Labour Relations Act, 1995; 45
“temporary employment service” mcnns  iltly person who, for reward, procures for,
or provides to, a clitnt,  other persons-
(a) who render services to, or perform work for, [be client; and
(b) who are remunerated by the temporary cmployrnen(  service;
“[his Act” includes the ScbMILiles  and ~~ny regulation m;dc under’  lhis Act, but (Iocs 50
u()[ include the headings or footnotes;
‘L[radc union” means an association of employees whose princip:lt  purpose is 10
rcgul:Ltc rclati[)ns  Imlwcen cmployccs  :10[1 cnlploycm,  if]clding  dny cmploycfs”
organ isatiorls;
“lIadc oni(m ollicial’” includes an oflicial (If [i Idcf:tti(m  of tra(lc IIni(ms; 55
“[riidc IInii)ll rcprcicnl~ltivc” l~~L!;l[]s [1 tl”;dL’ ~lllitlll l’L’1ll”(’SCl l{:l[i VC \V!lo iS (>ll[i[[(’(l  [()
L3crciw’ Itw rigllls  c~)l)lclllpl:ltLvl  ill scc[i[)l] 1.1 (II’  I/IL’ l.al~<)ttl Rt’l:lli{)lts AUI, 100.5:”
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“wage” means the amount of money paid or payable to an employee in respect  of
ordinary hours of work or. it’ they arc shorter, the hours an employee ordinarily
works in a day or week;
“week” in relation to an employee, means (IIC period of seven days within which
(he working week of that employee ordinarily falls; 5
“workplncc” lllLMIIS ally @OCC Wklt Clll[>l O~CCS work;
“w(IIkpl; Icc  I’0111111’” IIK$:IIIS ;I wt)lkpl:u l~IIUIII cs[:llllidlc(l II IIIk, I (’h;tl~{cr V ~)1 IIIC
1,:11)0111 l<(lil{iol)~ A,(, 1’)05.

2. TIIC puIposc L)I’ this Act is (o advance mwlonlic dcvcl(pIwIIt  aIId social jus(icc by 1 ()
Iullilling the primary ol>jcuIs  of (his Act which alc-

(aj (o give cll’cct LO aml Icgulatc  the right (o lair Iabour  prac(icc~ conferred by
scc[ion  23( 1 ) of (Ilc ~onsli(o(ion-
(i) by cs(ablishing  and enforcing basic conditions of cmploymcn[;  anLI

(ii) by regulating lbc variation of basic conditions of employ nlent; 15
(b) 10 give cffcc[ (o obligations incumcd by the Republic as a member state of lhc

International Labour Organisation.

Application of this Act

3. ( I ) This Act applies to all cinployccs  and employers cxccpl—
(a) members of the National Dcfcncc  170rce, the National ln(elligcnce  Agency 20

anLI the South Alricxln Secret Service; and
(b) unpaid voluo[ecrs working for an organisation serving a charitable pLIrpose.

(2) This Act applies to persons undergoing vocational training cxcep[ to [be cxten[
that any term or condition of their employnmn[  is regulated by [he provisions of any
other law. ~~

(3) l’his Act, cxccpt  section 41, does not ripply I() pcIsotls employed  t~n VCSSCIS :1[ SC:]
ii] rcsp(>c[  t)f wlii~.11 [Iw MC ICI I;IIII Sl]il~llillg Ac(. 1051 (Ac[ N(),  5 7  ~)f 1051 ). :Il)plil,s
CXCCIJI 10 IIw CXICI)I  provided l’LJr  ill a scc(oral clulcll]lill:l(it)ll.

Inclusion of provisions in contracts of employment

4. A basic condition of cmploymcnl constitutes a term of any contract of employment 30
except  to the extent that—

(a) any other law provides a [elm that is more favourablc  to the employee;
(b) the basic concfilion of cmploytncn[  has been replaced, variccf, or excluded in

accordance with the provisions of Ibis Act; or
(c) a term of the contract  of cmp[oymcnt  is more favourablc  to the employee than 35

the basic condition of employ nlent.

This Act not atfcctcd by agreements

5. This Act or anything clone under it takes prcccclence  over any agreement, whelhm
cntcrccf into before or after the comn~cnccmen(  of [his Act.

cIIffI’’rEIt Two

Regldatioti of working time

Application of this Chapter

40

(~. (1) ’I’llis (’ll;ll)(cl.c xccl)l s{’uli(~ll  7.~l\IchIIt)(:llllIlylo--
({{)  srlli~)llllilll:lgcli:ll cIIIl)loyccs;
(b) clllj]l\)yccs  cl]gilgcll ~lss;llcs st:ili` \vll()tlttvcl( ()(llc[  ~tcl]iiscs(j l`ctls(()tllcrs:l  lld 45

who Icgula[c (heir OWII  hours of work;
(c’)  Clllpk)yCCS  WhO WOlf(  iCSStfl:lll ~~}lOLllS:l lllolltll f(Jr:lll Clll[?i(JyC1.
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(2) Seclions9,  lo(l), 14(1), 15(1), 17(2) and 18(l) do not apply to work which is
required to be done without delay owing to circumstances for which the employer’ could
not reasonably hive been expected to make provision and which cannot be performed by
tmlployees during [hcirordimrry  hours of work.

(3) The Minister  !nusl, onthcadvice of the Cotlll~lissi(ln,  n~akeil determitlation  th[~[ 5
e x c l u d e s  the application of this Chapter or any provision of it to any category of
employees earning in excess of an nmount stated in that dcterminalioo.

(4) Before [hc Minister issues ;I nt)licc in tcrnls (Jfsuhscc[i(m  (3), (Iw Minis[cr Inust —
(~i) puhlisl~ ill (IW (;~/T{’//{J;I~ll;l[’[  t)flllL’ pr(Ip(w,Lxl  tloli  cc; ;III{I
(/,) invilc in[cresled purs(NIs  10 sul)l]]i( wrillcll lcl~lcscllt;lli{)lls  (m tlw lwtJIKMLi 10

nolicc  willlin a rcasondblc  pcri(d.

Regulation of working time
.

7. Every employer must regulate the working time of each cmp]oyee-
({~) in accordance with the provisions of any Act governing occupational health

and safe[y; 15
(b) with due regard [o the health and safety of employees;
(c) with due regard to the Code of Good Practice on the Regulation of Woking

T’hne] issued under section 87( 1 )(a); and
((/) with due regard to the family responsibilities of employees.

Interpretation of day

8. For the purposes of sections 9, 10 and I I, “dfiy” means a period 0[ 24 hours
measured from the time when the employee normally commences work.

Ordinary hours of work

9. ( 1 ) Subject to this Chapter, an employer may not require or permit an emp[oyce to
work more than- ~5

([/) 45 hours in any week; and
(h)  nirm  hours in any d;Iy if [Iw Cnlploycc wtwks I’fw Iivc (lays  or” I’cwcr  it) ;1 w e e k ;

o r

(L) eigb[  hours in any day if the employee  \w]rks  on more  tlurn (ive days in a week.

(2) An employee’s ordinary hours of work in terms of subsection ( I ) may by 30
IIgreement  be extended ~)y Up to 15 minutes in a day flu[ no[ more than 60 minutes in a
week to enable an employee whose duties include serving members of the pub]ic to
coJltinue performing those duties after the completion of ordinary hours of work.

(3) Schedule 1 establish procedures for [he progressive reduction of the maximum
ordinary hours of work to a maximum of 40 ordirmry  hours of work per week and eight 35
ordinary hours of work pcr day,

Overtime

40

10. ( 1 ) Subjcc[  to this Chnptcr,  an crnploycr  may not require or permit an cnlployec-
([f) to work overtime except in accordance with an agreement;
(b) to work more than-

(i) three hours’ overtime a day; or
(ii] ten houls’  overtime a week.

(2) An employer must pay an employee at least one and one-half times the employee’s
wage for  overtime worked.

(3) Despite sLlhscction  (2), m agreement may provide for an employer to- 45

3. ‘ [ ’k Code of (hod Prw(ice  issued by IJIC hfinister  of  I.ijbnur under sw~ion  87( I )(~1) will cc)n~:lin
provisions  concerning {he :wrwrgemmt  0! wmk :ImI, in tmrlicul:w, ils imp:wt upon Ihc bcutlh, sdl’cty  and
welfare of  cmptoyecs,  Is<ues that would Iw inclndd ore sbil’(  work. night work, rest periods dul-ing
working time, Iiluily responsihllities  and wol-k by children.
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(a) pay an employee not less than the employee’s ordinary wage for overtime
worked and grant [he employee at least 30 minutes’ time off on full pay for
every hour ofovertirne worked; or

(b) grant allernployee:lt  least 90nlil]utes'  paid tirlleoff foreilcll  llotlrofoverti1lle
w orkecf. 5

(4) (a) An employer must grant paid time ofT in lcrms of suhscctiotl (3) within onc
Illolllh {Jf the Clupl[)ycc  lwcf)lllill~ clllillml  [f) it.

(/)) AII:IgILSCItICSIII  ill\vli[ ijJglll:ly ii]~l~;lsc[l  ~cl~clitJclct) lllcllll>l;ltccll~y  ]>:ll;lglilllll(  {/)
(() 12 II1OI1II1S.

(5) Atlagrccl~~cllt  collcludccl ij]tcl))]s( )fslll~scction( l)witll: ~ilc1~~]~loycc when the 10
cmploycc  commcnccs cmploynwnt,  or during lhc  lirst lhrcc  rnonlhs of employment,
lapses d’lcronc  year.

Compressed working week

11. (l)An agreement in writing mayrcquire  or permit anemployecto workup to
twc]ve hours in a day, inclusive of the meal intervals required in terms of section 14, 15
wilhout receiving overtime pay.

(2) An agreement in terms of subsection(I) miry not require or permit an employee to
w ork—

(a) more than 45 ordinary hours of work in any week;
(b) more than ten hours’ ovcrlime  in any week; or 20
(c) on more than five days in any week.

Averaging of hours of work

12. (1) Despite sections 9(l) and (2) and 10(1 )(b),  the ordinary hours of Wet-k and
overtime of an employee may be averaged over a period of up to four months in terms
of a collective aglcement. 25

(2) Ail Cmplwcr  IWI IIW require or pcrmii an cmploycc  who is b{mml  by a collcutivc
llgl”CClllCll(  Ill ICI’IIIS ()[ suhscc[i~m  ( I ) I() w o r k  I]lorc [llilll—

([t) aI~ average of 45 ordinary hours of’ work in a week over d~c agreed period;
(b) an avcmge  of frvc hours’ overtime in a week over the agreed period.

(3) A collective agreement in terms of subsection (I) lapses after 12 months. 30
(4) Subsection (3) only applies to the first two collective agreements concluded in

terms of subsection (I).

Determination of hours of work by Minister

13. (1) Despite this Chapter, the Minister, on grounds of health and safety, may
prescribe by regulation the maximum permitted hours of work, including overtime, that 35
any category of employee may work—

(a) daily, weekly or during any other period specified in the regulation; and
(b) during a continuous period without a break.

(2) A regulation in terms of subsection (1) may not prescribe maximum hours in
excess of those permitted in sections 9 and 10. 40

(3) A regulation in terms of subsection (1) Inay be made only-
(a) on the advice of the chief inspector appointed in terms of section 27 of the

Occupational Health and Safety Act, 1993 (Act No. 85 of 1993), or the chief
inspector appointed in terms of section 48 of the Mine Health and Safety Acl,
1996 (Act No. 29 of 1996); and 45

(b) after consulting the Commission.

Meal intervals

14. ( I ) All cllll)loycr’ Illust give aI~ cII~ploycc  who works continuously  for more (ban
live hours a meal inlcrval of at Icast one continuous hour.

(2) During a meal interval the employee maybe required or permitted to perform only 50
duties that cannot bc left unattended and cannot bc performed by another crnployee.
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(~) An ~lllpk)yW  HIUS( he rClnUlXHTlkX]-
(a)  for a meal in[crval  in which the emplrryec  is required to work or is rcqoircd to

be available for work; and
(b) t’or any portion 01a meal interval (hat is in excess of 75 minutes, unless the

employee lives on the premises at which (be workplace is situated.
(4) For {he purposes of subsection ( I), work is continuous unless it is interrupted by

an intel-v:il 01 al least 60 nlinutcs.
(5) An agrccnwnt  in wri[ing  nlay-

((/) ICCIIIL’C Illc Illc:ll  illlerv;ll lo 11{~1 lCS\ (Ililll 30 Illillltll’s;
(/~) dispcnw witl] d IIIC;II  illlcrv;ll for LIII cIIIl)loycc  WIN) wtwks Itiwcr (11:111 six I)(NIIS

on a day.

Daily and  weekly rest period

15. ( I ) An employer must allow an employee-
(a) a doily rest period of at least twelve consecutive hours between encling and

recommencing work; and
(b) a weekly rest period of al least 36 consecutive hours which, unless otherwise

agreed, must include Sunday.
(2) A daily rest period in terms of subsection ( 1 )(a)  may, by writ[en  agreement, be

reduced to 10 hours for an employee—
(a) who lives on the premises at which the workplace is situated; and
(b) whmse mea] interval lasts for at least (hree hours.

(3) Despilc subsection ( ! )(b),  an agreement in writing may provide for—
(<i) a rest period of at teast 60 consecutive hours every Iwo weeks; or’
(b) an employee’s weekly rest period to be reduced by up to eight hours in any

week if the rest period in the follrrwing  week is extended equivalen[iy.

Pay for work on Sundays

16. ( I ) An employer must pay an employee who works cm a Sunday at double the
employee’s wage for each hour worked, UIIICSS  [he cmp[oycc ordinarily works on a
SIInday, in whicl~  C;ISC  theclnplt)ycr  Illllst p;Iy tllculllployce itl IJlW :IIId ollc-l~:llflilllcs Ilw
C’mpl(lycc’s wage I’(II” L’ach  I)olll” Worked.

(2) If an emptoyec  works less than Ilw employee’s  ordinary shift on a Sunday and the
payment that (be employee is entitled to in terms of subsection ( I ) is less than the
employee’s ordinary daily wage, the employer must pay the employee the crnployee’s
ordinary daily wage.

(3) Despite subsections ( I ) and (2), an agreement may permit an employer to grant an
employee who works on a Sunday paid time off equivalent to the difference in” value
between the pay reccivcd  by [be employee for working on the Sunday and the pay that
the employee is cn(i~lecl  to in terms of subsectiorvi  ( I ) :JINI (2).

(4) Any time worked on a Sunday by an employee who dots not ordinarily work on
a Sunday is not taken into account in calculating an employee’s ordinary hours of work
in terms of’ Sec(io]l  9( I ) and (2), but is taken into account in calculating [he overtime
worked by [hc employee in [crms of section 10( I )(b).

(5) If a shift worked by an employee falls on a Sunday and another day, the whole shift
is deemed to have been worked on the Sunday, unless the greater portion of the shill was
worked on the o[her day, in which case the whole shift is deemed to have been worked
on the other’  day.

(6) (a) An employer must grant paid time off in terms of subsection (3) within one
month 01’ the employee becoming entittcd to it.

(b) An agrccmcnt  in writing may incrcasc (I1c pcrifxl contemplated by paragraph ((I)
10 I 2 111011 [11s.

Night work
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17. (1) In lhis scution, “nigtll work’” Illcalls work pc!rf(mcd af(cr  I 8:00 and hcforc
06:00 the next  day.
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(2) An employer may only require or permit an employee to perform night work, if so
agreed, and i f—

(a) the employee is compensated by the payment of an allowance, which may be
a shift allowance, or by a reduction of working hours; and

(1)) transportation is available between the employee’s place of’ residence and the
workplace at [bc c(~t]llllctlcct]lcll(  and conclusion of tbc cnlpioyec’s  shill.

(3) AII cInpkJycL  wII(} rc(pires  aII CIIIPIOYCC  I() PCII’CMIII  w(wk ot) a ICXUI:II Ixliis ;ll’lur
2.\:()()  ;111(1 I)cl’olc ()():()()  II IL’ Ilcx[ duy lllllsl ---

([1) i]]l’orln (Ilc clllployce 01’ any hcallh and  sa fe ty  hazards  associatd  with Lhc
work that tbc cmploycc  is required to pcrlorm;

(b) al the rcqucs(  0[’ II]c cmploycc.  enable lbc ctnploycc  10 ulldcrgo a Incdical
examination conccl tling those bazarcls-
(i) before the cmploycc  starts, or wilhin a reasonable period of lhc cmploycc

starting. such work; and
(ii) at appropriate inlcrvals  while [he cmploycc  con[inucs to perform such

work; and
(c) transfer the employee [o suitable day work within a reasonable time if—

(i) [be cmploycc  sLilTcrs f r o m  a health condi[ion associated with the
performance of night work; and

(ii) it is practicable for the employer to do so.
(4) For the purposes of subscc(ion (?J),  ml employee works on a regular basis if the

cmploycc  works for a period of longer than onc hour after 23:()() and before 06:00 at
Icasl five times pcr month or 50 times per year.

(5) Tflc Minister may, after consulting the Commission, make regulations rclfiting  to
the conduct of medical examinations for employees who perform nigflt work.’

Public holidays~

18. ( 1 ) An employer may not require an employee to work on a public holiday except
in accordance wilfl an agrccmcnl.

(2) lf~t l)uldic Ittlii{f;ty 1’:111.s (Hi ~t doy IMI wllicl] at) cl))plt)ycc w~)ltld tmlil]arily w[)lk,  aII

clllldoy Cl” 111 LISi pily-
({1) an cmploycc  WIIO dots not work on the public hofiday, at least (I1c wage that

the employee would ordinarily have received for work on that day;
(b) an employee who does work on the public holiday—

(i) at least double the amount referred to in paragraph (a): or
(ii) if it is greater, the amount rcfcrrcd  to in paragraph ((/) plus the amount

earned by the employee for the time worked on that day.
(3) If an empfoyee works on a public holiday on whicfl the employee would not

ordinarily work, tfw employer must pay that employee an anloun[  equaf (o-
(a) the employee’s ordinary daify wage; plus
(b) the amount earned by lhe employee for the work performed that day, whether

calculated by reference to time worked or any other method.
(4) An employer must pay an employee for a public holiday on the employee’s usual

pay day.
(5) If a shift worked by an employee falls on a public holiday and another day, the

whole shift is deemed to have been worked on the public holiday. but if the gt-ezitcr
portion of the shift was worked on the other cfny, the whole shift is dccn)cd to have hccn
worked on the other day.
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4. Sccti(]n 90 prom-%  lIw cmlidcn(inli(y  01” any medical cxmiin:l[i(m  C(MI(IWCLI In ICI Ins 01 lllis Ad.
5. III [CIVIIS  (~1 scctioll 2(2) {JI [hc Puhiic I{c)lidoys A c t ,  [994  (Ad N[), 36 ()(’ l~)[klj. [I Iwlllic  Il(jlidily is

cxchwlgcablc  t’or w]y o[lwr  day which is lid hy :I:ICCIWM  or agrcd  lo twlwccll  Lhc cmpk)ycr :md (k!
Clllptoycc,



CHAPTER TIIREE

Leave

Application of this Chapter

19. ( 1 ) This Chapter does not apply to an employee who works less than 24 hours a
mon[h for an employer.

(2) lJnless a n  agrcclncnt  pr[)vidcs t)!lwrwisc, Illis ( ’ l  Iaplcr  tltKs I)()[  ;lpply to l~*:Ivc
grankxl  [() an ctnploycc  in cxccss  01’ LIw cmploycc’s  ctllillcmcnt  under this Chaplcr.

Annual leave

20. ( 1 ) In this Chapter, “annual leave cycle” means the period of 12 months’
employment with the same employer immediately following—

((i) an employee’s commencement of employment; or
(b) the completion of that employee’s prior leave cycle.

(2) An employer must  grant an employee at least—
(a) 21 consecutive days’ annual leave on full remuneration in respect of each

annual leave cycle; or
(b) by agreement, one day of annual leave on full remuneration for every 17 days

on which the employee worked or was entitled to be paid.
(c) by agreement, one hour of annual leave on full remuneration for every 17

hours on which the employee worked or was entitled to be paid.
(3) An employee is entitled to take leave accumulated in an annLlal  leave cycle in

terms of subsection (2) on consecutive days.
(4) An employer must grant annual Icave not later than six months after the end of the

annual leave cycle.
(5) An employer may not require or permit an employee to take annual leave during—

(a) any other period of leave [o which [he employee is entitled in tem~s of this
Chapter; or

(b) any period of notice of termination of employment.
(6) Despilc  sthscction  (5), an cmph)ycr  rlltlst pcrn~it ~trl cil)ploycc, at tlw crlll)l~jycc’s

wrillul rqucst, 10 take Icavu during a pcri(d 01 ul)l)aid  tcavc.
(7) An employer may reduce an employee’s entillenwnt  to annual leave by the number

of days of occasional leave on full remuneration granted to the employee at the
employee’s request in that leave cycle.

(8) An employer must grant an employee an additional day of paid leave if a public
holiday falls on a day during an employee’s annual leave on which the employee would
ordinarily have worked.

(9) An employer may not require or permit an employee to work for the employer
during any period of annual leave.

( 10) Annual leave must be taken-
(a)  in accordance wi[h an agreement between the employer and employee; or
(b) if there is no agreement in terms of paragraph (a}, at a time detcrmirmcl by the

employer in accordance with this section.
( 1 I ) An employer may not pay an employee instead of granting paid leave in terms of

this section except—
(a) on termination of employment; and
(b) in accordance with section 40(b) and (c).

Pay for annual leave

21. ( I ) An employer must pay an crnploycc Icavc pay at least equivalent to (I1c
rcmunwalion  thin the cmploycc  Would have  received  ftw  working Ibr a period  C(lual [t)
the pcricd  01 annual k’avc.  c;Ilcul:Ilc(l-

({[)  ;It Ilw Cll)pl{)ycc’s  r a t e  01” rcl)llrlwrali[)r) ill)ttw~li;llcly IwI’OIC IIIC l)ugilll)ir]~ of

IIw pclit)d 01” anrluat leave; ard
(b) in accordance with section 35.

45

50
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(2) An employer must pay an employee leave pay—
(a) before the beginning of the period of leave; or
(b) by agreement, on the employee’s usual pay day.

Sick leave

2 2 .  ( 1 )  l!] [his Cl)al}[cr, “sick Icavc cycic” lllCilll S IIIC pcl-ifxl  of” 36 lll[)lllll\’
clIl[)i\lylllcfl(  wi(li (IIC s:IIIIc ctll[ll<tycr iltl{twdialcly  liJl{)wiltg-—

((1) :lllcllll)l()ycc' sc()llllllcilcclllcll(  ()l"cllll)l()ylllclll;
(b)  tllcc()l]}l~lctic)  tlt)l`(l~:\(  cll]plc]ycc`s  l>riorsick lc:lvecycIc.

(2) DL]ring every sick Icavc cycle, m cmploycc  is cntilled to an amount of’ paid sick
leave equal to (11c number of days (IIC cmploycc  would normally work during a period
of six weeks.

(3) Despite subsection (2), during the first six months of employment, an employee is
entitled to onc day’s pnicl sick ICUVC  for every 26 days worked.

(4) During an elnployce’s  first sick Icavc cycle, an employer may reduce (he
employee’s entitlement to sick leave in terms of subsection (2) by the number of days’
sick leave token in terms of subsection (3).

(5) Subject LO section 23, an employer must pay an employee Ior a day’s sick lcavc—
(a) the wage the cmploycc  would ordinarily have received for work on that day;

and
(/))  011 t he  Cll@OyCC’S  USUili  P;ly tkly.

(6) An agrccmcnt  may reduce the pay to which an employee is entitlccl in respect of
any day’s absence in terms of this section if—

(a) the number of days of’ paid sick leave is increased at least commensurately
with any reduction in the daily amount of sick pay; and

(L) the employee’s entitlement 10 pay—
(i) for W]Y  day’s sick leave is at least 75 per cent of the lvage payable to the

employee for the ordinary hours the employee would have worked on
that day; and

( i i )  o v e r  tlw s i c k  Icavc cycic is  at  Icast cquivalcn( ([l (Iw clupi~]ycc’s
cll{i(lct]wllt  ill [crll)s 01” suhscc(iotl (2).

Proof of incapacity

23. (1) An employer is not requirccl to pay an employee in terms of section 22 if [he
employee has been absent from work for more than two corpecutive days or on more
than two occasions during an eight-week period and, on request by the employer, does
not produce a medical certificate stating tha[ (he employee was unable [o work for [he
duration of the employee’s absence on account of sickness or injury.

(2) The medical certificate must be issued and signed by a medical practitioner or any
other person who is certified to diagnose and treat patients and who is registered with a
professional council established by an Act of Parliament.

(3) If it is not reasonably practicable for an employee who lives on the employer’s
premises to obtain a medical certificate, the employer may not withhold payment in
terms of subsection ( 1 ) unless the employer provides reasonable assistance to the
employee to obtain the certificate.

Application to occupational accidents or diseases

24. Sections 22 and 23 do not apply to an inability to work caused by an accident or
occupational disease as defined in the Compensation for Occupational Injuries and
Diseases Act, i 993 (Act No. 130 of 1993), or the Occupational Diseases in Mines and
Works Act, 1973 (Act No 78 of 1073),  cxccp[ ill respect 01” any pcri(xl during which no
c(~llll)~’lls;ltit)tl is j);lyal)lc  ill ICI IIIS t)l’ III(NW Ac(s.
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Mater-nity lcave(’

ZS. ( I ) AO ~mployee  is entillecl to at least four consecutive months’ maternity leflve.
(2) An employee mtiy commence maternity leave—

((1) at any time from four weeks before the expected dnte of bil-th, unless
otherwise agreed; or 5

(b) on a date from which a medical practitioner or a midwife certifies that it is
necessary for (he employee’s hcallb or’ that o(’ her unborn child.

(3) N() cn)pl{~yec IINIY wolk for six weeks af[cr [Iw l~ir{l~  (JI’IwI ~llild, ulllcss  a ll)r(li~;ll
practili(mcr  (II lnidwifc cct-(ilics thal slw is lit [() do so.

(4) All cmploycc  who has a miscarriage during lhc third  lrimcster of pregnancy or 10
bears a stillborn child is entitled to maternity leave for six weeks after the miscarriage or
stillbirth, whether or not the employee had commenced maternity leave at the tilne of the
miscarriage or stillbirth.

(5) An employee must notify an employer in writing, unless the employee is unable
to do so, of the date on which the employee intends to—

((/) commence maternity leave; ml
(b) return (o work after maternity leave.

(6) Notification in terms of subsection (5) must be giwn-
(a) at least !’our  weeks before the employee intends to commence maternity leave;

or Z()
(b) if it is not reasonably practicable to do so, as soon as is reasonably practicable.

15

Protection of employees before and after birth of a child

26. ( 1 ) No employer may require or permit a pregnant employee or an employee who
is nursing her child to perform work that is hazardous to her health or the health of her
child. 7 25

(2) ckrring an employee’s pregnancy, and for a period of six months after the birth of
her child, her employer must oiler her suitable, alternative employment on terms and
conditions that, are no less favorable [ban her rrrdinary  terms and conditions of
employment, if—

((/) [he Cmpl(lycc is rcxiuired I() p~’rlimll nigh! wok, :1s dclimxl  il) scc[ioll 17( I ) or 30
hcr w{wk p(wcs a dangur lo hcr I]cdlll)  or safely or llmt 01” Iwr child; and

(b) it is practical for the employer to do so.

Family responsibility leave

27. ( I ) This section applies to an employcc-
(CI)  who has been in employment with an employer for longer than four months; 35

and
(b) who works for at least four days a week for that employer.

(2) An employer must grant an employee, during each annual leave cycle, at the
request of the employee, three days’ paid leave, which the ernploycc is entitled to take-

(a) when the employee’s child is born; 40
(b) when the employee’s child is sick; or
(c) in the event of the death of—

(i) the employee’s spouse or Iifc partner; or
(ii) the employee’s parent, adoptive parent, grmdparent,  child, adopted

child, grandchild or sibling, 45
(3) Subject to subsection (5), an employer must pay an employee for a day’s family

responsibility lcave-

(1. III (CPIIIS  01 wcli(,t) 1x7( l)(c) [II’ tllc l.; Ilx NIr l{cl:l[i{~t]j Act, 1{)05,  IIIC \li\l])i\sill (JI” an cl]]ploycc  IN)
ammn(  [d hcr pI-Cgna IICy, inrcnkxl  pregnancy, or any I-eason  rclaled 10 lxx pregn:incy, is oummalically
rrnlair. The delini[ion ol’ dismissal in section 186 01 (he L:itxmr Relarirms Ac[, 1995,  inclrrdcs  the
rcfawrl 10 allow  an employee [o rcsurm  work alter she has taken mmxniry kavc in [ems of any law,
colkrive  irgrccmmr  or her cm]hmc(,

7. The Minisrer  mos[  issue a Code d’ God Practice on rhe Prokclion  of Employees during Pregnancy
and at’ler k Birth ot’ a Child in kmns d’ section S7( I )(h).
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(a) the wage the employee would ordinarily have received for work on that day;
and

(b) on the employee’s usual pay day.
(4) An employee may take famijy responsibility leave in respect of the whole or a part

of a day. 5
(5) Before paying an employee for leave in terms of this section, an employer may

rcquim reasonable prool’ of an event cxJn[cmplatcd  in subscdion ( 1 ) for which the Icavc
was quid.

(6) An employee’s unused cntitlcmen(  to Icavc in lcrms of lhis scc[ion Iapscs  at the
end of the annual leave cycle in which it accrues. 10

(7) A collective agreement may vary the number of days and the circumstances under
which leave is to be granted in terms of this section.

CHAPTER FOUR

Particulars of employment aud remuneration

Application of this Chapter

28. (1) This Chapter does not apply to an employee who works less than 24 hours a
month for an employer.

(2) Sections 29( 1 )(n),  (o) and (p), 30, 31 and 33 do nol apply to—
(a)  an employer who employs fewer than five employees; and
(b) the employment of a domestic worker. 20

Written particulars of employment

29. (1) An employer must supply an employee, when the employee commences
employment, with the following particulars in writing—

(fr) the full name  mtd dlrcss 01 lhc  e m p l o y e r ;

(bj Ihc  natnc  and occupation or (1w tmploycc,  or a brief clcscriptiun  01 [hc work 25
for which (IIC cmploycc is cmployccl;

(c) the place of work, and, where the employee is required or permitted to work
at various places, an indication of this;

(d) the date on which the employment began;
(e) the employee’s ordinary hours of work and days of work; 30
(’f) the employee’s wage or the rate and method of calculating wages;
(g) the rate of pay for overtime work;
(h) any other cash payments that the employee is entitled to;
(i) any payment in kind that the employee is entitled to and the value of the

payment in kind; 35
(j) how frequently remuneration will be paid;
(k) any deductions to be made from the employee’s remuneration;
(1) the leave to which the employee is entitled;
(m) the period of notice required to terminate employment, or if employment is for

a specified period, the date when employment is to terminate; 40
(n) a description of any council or sectoral  determination which covers the

employer’s business;
(o) any period of employment with a previous employer that counts towards the

employee’s period of employment;
(P,J a list of any other documents that form part of the contract of employment, 45

indicating a place that is reasonably accessible to the employee where a copy
of each may be obtained.

(2) When any matter Iistcd in subscctioo  ( I ) changcs-

(~i) Ihc wri(lcn parlicLllars mw+( [w r e v i s e d  to rc(lccl  (IW cbaf]gc;  and

(b,J Ihc cmploycc  nlust lx supplied with a copy of dlc document rc[lccting the 50
change.

(3) If an employee is not able to understand the written particulars, the employer must
ensure that they are explained to the employee in a language the employee understands.
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(4) Written particulars in terms of this section must be kept by the etnployer for a
period of three years after the termination of employment.

Informing employees of their rights

30. An employer must display at the workplace where it can be read by employees a
statement in the prescribed form of the employee’s rights under this Act in the otlicial
languages which are spoken in the workplace.

Keeping of records

31. (1) Every employer must keep a record containing at least the following
information-

(a)  the employee’s name and occupation;
(b) the time worked by each employee;
(c) the remuneration paid to each employee;
(d) the date of birth of any employee under 18 years of age; and
(e) any other prescribed information.

(2) A record in terms of subsection (1) must be kept by the employer for a period of
three years from the date of the last entry in the record.

(3) No person may make a false entry in a record maintained in terms of subsection
(l).

(4) An employer who keeps a record in terms of this section is not required to keep
any other record of time worked and remuneration paid as required by any other
employment law.

Payment of remuneration

32. (1) An employer must pay to an employee any remuneration that is paid in
money—

(a) in South African currency;
(b)  daily, weekly, fortnightly  or monthly; and
(c) in cash, by chcquc or by direct deposit inlo  i]!]  account (J~sigt)illd by IIW

Cmploycc.
(2) Any remuneration paid in cash or by cheque must be given to each employee—

(a) at the workplace or at a place agreed to by the employee;
(b) during the employee’s working hours or within 15 minutes of the commence-

ment or conclusion of those hours; and
(c) in a sealed envelope which becomes the property of the employee.

(3) An employer must pay remuneration not later than seven days after—
(a) the completion of the period for which tbe remuneration is payable; or
(lJ) the termination of the contract of employment.

(4) Subsection (3)(b) does not apply to any pension or provident fund payment to an
employee that is made in terms of the rules of the fund.

Information about remuneration

33. (1) An employer must give an employee the following information in writing on
each day the employee is paid:

(a) The employer’s name and address;
(b)  the employee’s name and occupation;
(c) the period for which the payment is made;
(d) the employee’s remuneration in money;
(e) the amount and purpose of any deduction made from the remuneration;
(~) the actual amount paid to the employee; and
(g) if rclcvwrt  to [he calculation of thnt cmploycc’s  rcmuncratirm-

(i) the wnploycc’s  ra(c of’ rcmuncra(ion  and ovcr(imc ra[c;
(ii) the number of ordinary and overtime hours worked by the employee

during the period for which the payment is made;
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(i i i)

(iv)

dle number of hours worked by (he employee on a Sunday or public
ho] i day during that pcrimi; ilnd
if an agreement to average working linlc ilas been conc]udcd in let’nls of
section i 2, the total nuniber of ordinary and overtime hours worked by
the cmpioyec in lhc period of averaging. 5

(2) The wrillcn inlorma(i{m  rc(iuircd  in lcms 01” sulwxli(m ( I ) IIIU\l  hc given to cad
L!lltpll)yc!c  -

(,/) ill II)c wothpl:lc(”  {II :\t :1 idm’c :IgIccd  lo by II)C ciIII)loycc; :mtl
(/~) during IIic cIni>lt)ycc”s  (wciiti:wy workiltg  I]oum or wili]in I 5 tttiltulc,s of t he

cc)llllllcllcclllcl]t  or collclusiun of lhosc hours. i o

Deductions  and other  acts concerning remuneration

34. ( i ) An emi)ioycr may not make any dcduc[ion from an cnli~kryee’s remuneration
unless-

(a) subject to subsection (2), tile cmpioyee  in wriling :igrees  to Ihe deduction in
respect of a debt spcci fied in the agreement; or i5

(b) the cieduction is rcquircci or i~crtnittcd in terms of a law, collective agreement,
court orclcr or arbi[ra[ion award.

(2) A deduction  in terms of subsection (i )(a) may be made to reimburse an employer
for loss or ckunagc oniy if—

((l)

([?)

(c)

(d)

the los~ or &Imagc occumxl  in [hc course of employment and was duc to the 20
fault of the cmploycc;
the employer lMS followed a fair procedure and has given the employee a
rcasmmbic opportunity to show why the deductions should not bc made;
tile total amount of the dci>t dots not exceed the actuai amount of tile loss or
damage; and 25
the totai deductions from the empioyee’s  remuneration in terms of this
subsection do not exceed  cme-qwutcr of the employee’s remuneration in
money.

(3) A dcxiucliwl i!) [crlm (J1’suiwcc[i(m ( i )([/) in rcspcd of any gm)Lls  i)urchasd hy IIm
ctnilloycc IIlust si)ccil’y  (IIc ttalLtrc  aId qLlantity 0[ Illc goods. 30

(4) An employer wilo deducts an amount from an employee’s remuneration in terms
of subsection ( 1 ) for paynlent  to another person must pay the amount to the person in
accordance with the time period and oti~er  requirements specified in the agreement, law,
court order or arbitration award.

(5) An employer may not rcciuirc or permit an employee to— 35
(a) repay any remuneration cxccpt  for overpayments previously made by the

cmpioycr  resuiting  from an error in calculating the emi)loyec’s rcmuneralion;
or

(b) acknowledge l-eccii~t 01 an amount greater than the remuneration actually
received. 40

Calculation of remuneration and wages

35. ( i ) An ernpioycc’s  wage is calculated by reference to the number of hours the
cmpioyee  ordinarily works.

(2) For [hc purposes of calculating the wage of an cmploycc by time, an employee is
deemed ordinarily to work- 45

(u) 45 hours in a week, unless the cmi)loycc ordinarily works a Iesscr  number of
hours in a week;

(b) nine ilours  in a day, or seven and a haif hours in the case of an employee who
works for more than live days a week, or tile number  of ilours  that an
cl]~i)loycc wf]rks  in :1 {l~iy it] [crll~s 01” :\II :Igrcc  Inct II C(JIICIUM in :icc(li(iaiwc 50
wi[ll S(’tlit)ll I  1 .  tliil~’ss (It<’ cltll)loycc [ll~iillilrily wolk~ d lcssL’r  nul])l~c’r  [)1”
IIIUIIS  il] a dny.

(3) An cmploycc’s  monthly rcl~~ullcratioll or wage is four and one-third times the
employee’s weekly remuneration or wage, respectively.
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(4) II an cmploycc’s  mmuncralion  or wage is c:ilculn(ccl,  either wholly or in part,  on
a bmis other  {ban Iimc or if :m employee’s remuneration or wage fluctuates signilicnntly
from period 10 period, any payment to that employee in terms of this Act mus(  be
calculated by relerence 10 lhe employee’s remuncrntion  or wage during-

(c/) the preceding 13 weeks; or 5
(/?) if the employee has been in cmptoymen(  for:1 shorter  period, (hot period.

(5) For lhc purposes of calculating ml Ctnploycc’s  annual] lLMVC pay in Icrms of section
21, nf)(icu  pay i n  terms o f  scclion 38 (w scvcmnrc p:ly in tcrlns 01” wcli(lll 4 I, :111
ultlployce’s tcltlllllclilli{)l~-–

({/) includus [Iw cmh  V: IILIC o f  dny p;lynlcnl it) kind tll:ll I’(mns  p:irl o f  (Iw  I  ()
employee’s remuneration unless (he employee receives that pnymen[  in kind;
but

(b)  cxclLl(les—
( i )  gratuities;

(ii) allowances paid to an employee for [be purposes of cnnbling an 15
cmploycc  to work; and

(iii) ;llly[lisclciitJtl:lJyl~ ily\l)c:l)[sl~  ()[rcl:~tc(lt( ~tl~ccl ~lpl()yce'sh(  )Llrs()l'\v()tk
or work pertormnnce.

CHAPTER FIVE

Termination of employmettt

Application of this Clulptcr

20

36. This Chapter does not apply to an employee who works less than four hours a
week for an employer.

Notice of termination of employment

37. ( [ ) Subject 10 section 38, a con(ract of employment tcrnlin:lblc at the insi:mce of 25
:1 par[y [() tbc conlr:lcl  m[ly bc Icrmin;tlcd  only (m  nolicc  1)1’ II()( [CSS [lIdII-

({1~ OIIC WL!Ck, I f  thC L’IIIP]OYCL! lLIS bCCll  L’IIII)II)YC’(1 fol” folll” WL!L’k S 01” IL’SS;
(/)) l\vo weeks. it” [Iw cll]pluycu I):Is bccll cIllploycd for III(WC  IImn l’bur  weeks I)LI1

not more (ban one year;
(c) one month, if (he employec- 30

(i) has been employed for onc year or more; or
(ii ) is a farm worker or clomcstic worker who has been employed for’ more

than four weeks.
(2) A collective agreement nmy permit J notice period shorter (bon th:lt required by

subsection ( I). 35
(3) No qrccmcnt nmy require or permil (In cn~ployec (o give a period of notice lon,gcr

[bon [hat required of (he employer.
(~) ((l) No[ice  Of termination of a contract  of employment must he given in wri[ing,

except when it is given by an illilera(e employee.
(b) If on employee who receives notice 01” Icrmin:t[ion  is nol able to tlrderstmd  it, Ihc 40

notice must be explained orally by, or on behalf of, the employer to the employee in nn
official Iangunge  [he employee reasormh]y  understands,

(5) Notice of termination of a contracl of employment given by an crnployer  nmsI-
([/) not he given during any period 01” lcnvc to which the employee  is enti[ld in

terms of Chnplcr ‘rhl~c;  iltld 45
(b) nol run c(mcurrxmtly with ony period of leave 10 which the cmploycc  is

enlilled in ILwws {)1 Chapter ‘1’hrcc,  exucpl sick lcdvc.
(6) N()[hing  in this sccti(m :Il~cc(s [hc righ[-

(fl) (JI’N dismissd ctllploycc 10 (Iisp[llc  (IILz l;twfllln~’.ss (w I’:lirl)c.ss (Iflllc [Iisllliss:ll
ill [L?rIl!\ (I f(’t I: Ipl L’r VIII (~t” (llL’ !,:l]NNlr  l<r]~llii~lli  AL(, 1’)’)5,  01” ;Illy OIIIL’1” I;lw; 50

illl(l
(/}) 01” ;III  cIIIploycr  or ml cmploycc  to [crrnillale  ;~ colltrdcl of cmploynwnt  wilhout

no[ice for any cause recognised by law.



Payment instead of notice

38. ( i ) Inslcad of giving an employee notice in terms of scclion 37. an empluycr  may
pay lhcemployec  thcrcmuucration  the employee would have received, calculated in
accordance wi[h section 35, if ibc employee had worked during [be notice period.

(2) 11’an cmploycc  givc~ l]f~licr (~1 Icrlniilalioll (}(eil]l>l(JyIIIcIIl, :ii){l Ilw c]llplt]y(’r 5
w:livcs  :IIIy piir[ of [Iw ll{)[ic~,, Illc (sllllllt)y~l’ 111(1S(  Il:ly IIlc lL’lfl(l(lCl  illi(lll Iclk’1’l”cd 10 in
slll~hccli~lll  ( I ), II II ICSS [ll(s L’llll)l(ly Lsl’ illl(l ~lllploy~~ il~lCC t)llwrwisc,

Illlll]lf)yccs  ill:] ccoIlll]lodutiO1l  provided bymnployers

39. ( 1 ) [f lhc unploycr  of an clnployec  who resides in acconlmoda[ion  [lull is silua[ed
on lbc premises ol [hc employer or that is suppiiul  by lhe employer tcrlninfi[cs  lhc 10
contract  o~cnlploymcnt 0(111:11  enlployec-

((/) l>clorc [l~cd~l[e [)tlwllicl~  !hcellll~l[)ycr  wascntitlcd  tod{)so  iiltertlls ofsecti()n
37; or

(b)  internl so fscction38,
ltlcelllplclycr isrcc]uirc(l tollroviclc  tllcclllplc)yce  wi[llaccotnlll()  dalif)tl for:ipcriodof 15
one month, or it’il is a lungcrpcriod,  until [he contract of cmploytncnt  could lawfully
Imvebccn [crminalcd.

(2) If an cmploycc  CICUIS to remain in :Iccotlltlloclatio[l  in lcrn~s  of subsection ( I ) after
the employer hw tcl-minatcd  the cmploycc’s  coll(ract of employment ill [crms of sec[ion
38, the rcmuncra[ion  (hot [lx employer is required [o pay in [crms  of section 38 is 2(I
rcduccd  by that portion of (IIC rcmuncra[ion  that represents the agreed value of the
accommodation for the period that the employee remains in the :/cco)lll]lodiltioll.

Payments on termination

40. On termination of cmploynmn[, on employer must pay an enlployee-
(t~) (()l:illyl }:liclt iltlctlll`l ll:t[tllcc lltl)l(lycci .sctllitlc,ll ()illlcJltl.s() fsccti{)l)  10(.3)  25

o r  10(3) 111;11 II)c Clllpl[lyl!c 11;1s 1101 takcll;

(b)  rclllLl[}cr:lLic) tlc~llcLll:~tcd  in accordance with section 2[(1) hrany  pcriodof
annual Icavc LIuc in hxms of section 20(2) that [he employee has I1O[ taken;
and

(c) iftheeIlll]loycc  hasl~ecrl  i[lc[~lployt~letlt longer tllnt~four lllotl[lls,  i~]respcct 3 0
oflheemployee’s  annual Ieaveentitlelllellt  (luri[lg:ln illcotll[oleteatltlual leave
cyclcasdcfinc  din scclion 2 0 ( l ) -
(i) one day’s  rcmummtion in respect of every 17 days on whicl~ the

cmpioycc  wol”kcd (Jrwas  cntillcd to bc paid; or
(ii) rc!llLillcrali[) ilc:t[cul:lled  ()tl:lny b:\sistllat  isa[lc:\st:is favotit-:tb]e to the 35

employee as that calculateci in [ems of subparagraph (i).

Severance pay

41. (1) For tfw purposes of this section, “operational requirements” means
rccluirements based on the economic, technological, stmcluml or similar needs of an
employer. 40

(2) Anc~Il[~loyer  lllus[ply  :ltlcrll~]lc>yee w'hoisdis1~lisscd  lorrcas[)llsbi~sedollthe
employer’s operational recluirenlcnts severance pay equal to :Lt least one week’s
I-emuncration  for each completed year of continuous service with that employer,
calculated in accordance with section 35,

(3) Tile Minister llliiyvary lhealll[)ull[ ~) fscvcr:ince p:Lyill tcr[lls  ofs~ll]sccti()tl  (2)by  45
notice in the GazcIie. This vnriation  nmyonly  l~edolleaflerc(>llsultillg  NEDI.AC  nnd
[Ilc I’ublic Scrvicc ~~)-ordinalitl~  ll:lig:litlillgCt]Lltlcil cs[ab]ishcd ul)&r Schcdule I (JI’
IIIC l.:ll~\~[lll {~:l; lti~)llsA ([, 1005.”

(4) All ctttploycc  wI]()  uI]Ic;lsi)J)ably r c l ’ u s e s  to acccp[ (Iw cnlploycr’s  oll’cr  of
allcmativc ctnploynwl]l with [bat clnploycr  or any other clnpioycr, is not entitled to 50
severance pay in terms of subsection (2).

(5) The payment of scvcrancc  pay in compliance with this section does not all-ccl an
cmploycc’s  right to any other amount payable according to law.



( 6 )  II_lherc is;t Clisi>l][c cJlllyab(Jtlt  llleetlli(Ictllclll [[Jsevera]lcc ptlyi[l [cr[llso~(t]is
sccticm,  (he cmploycc  m:iy reler the dispute in writing trs—

([/) acolltlcil,  iftl)ep:irties  totlleclispute  fall within theregistered  scope of that
council; or

(1]) [he CCMA,  it no council has jurisdiction. 5

(7) The employee who refers the dispute [o the council or the CCMA must satisfy it
th:l[ a copy of [he referral has been served on all the olbcr p:uties to the dispute.

(X) The  ctmncil (w (Iw CCMA mms(  iit[cmpt ~(~ r e s o l v e  (Iw d i s p u t e  [hr(NlglI
c(mcilioli(m.

(9 )  II” llw dispute rcnl:iiils llnrc~olvd, llw cIIJployec  tn:iy refer’  il (0 tirl)ilr;ltiol]. 10

( 10) If the Ldxmr Court is ad.jmlicaling  a dispu[e about a dismissal based on the
employer’s operational requirements, [he Court may inquire into :mrl determine the
amount ot’ any severmce  pay to which the dismissed employee may be entitled MCI the
Court may m:ike an order’  directing the employer to piy that amount.

Certificate of service

4~. on (ern,in:,(ion  of en]p(oymen(  ;irl  cmp[oyee  is en(i(]cd to a ccr[ificate  of scl-vice

scaling-
the employee’s full name;
(b) the name and address of the employer;
(c) Q description of any council or sectoral  employment standard by which the 20

employer’s business is covered;
(</) the date of commencement and date of termination of employment;
(e) the title of the job or a brief description of the work for which the employee

was employed at date of termination;
(f) the renluner:ttinn at date of termination; and 25

(g) if’ the employee so requests, the reason for termination of employment.

CHAPTER SIX

I’rohibition  of employment of children  an[l,fiwccd  hthour

l’r{)llil)ili(~rl  of errlpl(~yltwr]t  of childrrm

43. ( 1 ) No person may employ a child- 30
(a) who is under 15 years of age; or
(f)) who is under (he rninirnul~l school-leaving age in terms of :my IQW, if lhis is 15

or older. x
(2) No person may employ [i child in enlploynlcnt-

([1) th:tt is inappropriate for a pcrsoti  of (hat tlge; 35
(/~) that places at risk the child’s well-being, education, physical or mental he:d[b,

or spiritual, moral or social dcvelopnwnl.
(3) A person who elnploys  a child in contravention of subsection ( 1 ) or (2) commits

an otfe[lc’e.

Employment of children of 15 years or older 40

44. (1) Subject to section 43(2), the Minister may, on the advice of the Commission,
make regulations 10 prohibit or place conditions on the employment of children who me
at lcust I 5 years of age and no longer suhjcct to compulsory schooling in terms 0( any
I:IW.

(2) A person who employs o child in conlmvcn[i(m O( suhscction  ( I ) cotni)li[s  on 45
offcnce.
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Medical examinations

45. The Minister may, al(er consulting the Commission, make rcgulaliwls  rel~ling [o
(be conduct of medical examinations of children in cnlpk)ymcnt.”

Prohibitions

46. II is :111 l)ll’CI ICC Ii)
((I) assist aII cIIIplt))Tr [() cIIlploy a  cl]ild in  con~ravcll[i[m  t)l’ [Ilis Ac(; [)1
(h) disuril]lina(c  agains[ a person who refuses (o pcrl)li(  a child to hc clnp]oycd  in

con[l”avcnli(m  (If [his Act.

Evidence of agc

47. In any proceedings in terms of’ this Act, if (he age of an employee is a relevant
factor  for which insuilicicnt  evidence is available, it is for the party who alleges that the
employment complied with the provisions of this Chapter to prove that it was reasonable
for [hat party to believe, after investigation, [bat the person was no[ below the permitlcd
agc in terms d section 43 or 44,

J’rohibition  of forced labour

48. ( I ) Subject to the Constitution, all forced Iabour  is prohibitccl.
(2) No pcrmn mfiy for his or hcr own bcnclit or for [he bcncfi[ of sonlconc CISC,  cause,

demand or impose Iorccd labour in contravention of subscc[ion ( I).
(3) A person who contravenes subsection ( I ) or (2) commits an oll’encc.

CHAPTER SEVEN

Virintion  of bn.yic conditiotls q f empll~-vmellt

Variiltioll  by agrccmu]t

49. ( I ) A collective agreement concluded in a bargaining co~ll]cil  may filler’, replace or
exclude any basic condition of employment in so far m the provision of the collcclivc
agreement by which that is to be done, does not-

(a) conflict with sections 7 and 17(3) and (4), Chapter Six and any regulation
rnsde in terms of section 1 2;

(b) reduce employees’ znnual Icave to less than two weeks;
(c) adversely airect any provision of [his Act regulating ma[crnity leave, or,

except to the extent pcrmitlcd  by this Act, any provision Jcgu]ating sick Icavc.
(2) A collective agreerncnt,  other than an agreement contcrnplatccl in subsection ( I ),

may replace or exclude a basic condition of crnployrncnl, to tbc extent permitted by this
Act or a scctoral  determination.

(3) An employer and an employee may agree to replace or exclude a basic condition
of employment to the extcnl pcrrnittcd by this Act or a sectoral determination.

(4) No provision in this Act or a scctoral determination may be interpreted as
pcrnlitling-

([1) a contract of employment or ilglecmcnt  hclwecn  an employer and an
emplovce  contrary to the provisions of a collective agrccmcnl;

5

10

15

2(I

25

30

35

(/J) a c~]l~ctive aglc~nlent  c&trary  to the provisions of-a Colicctive  agreement 40
concluded in a bal-gaining council.

Variation by Minister

5[). ( I ) ‘1’]w Mii~js[cr  l]];ly,  il” i~ is cx~llsis(cl)~  wi(ll IIIC ]>LII])OSC of (Ilis Act.  l]]~ikc a

~ic[cllliill;l[ioll 10 rcplacc or cxcludc  any basic condilion 01’ cnlploynwl~l  provided I’or in
this Act in respect ol— 45



((/)  ;Iny  Ctll(!gol’y  of Cnlpl(yx!s or C:l(cgory  ol” C!lupk)yels;  or
(b)  nny  Cnll)loyer or  employee in respect  of whom an applica[ioo  is mfide  by-

( i )  [he cnlployer;

(ii) the registered employers’ mganisfi(ion;
(iii) the employer and the registered employers’ or.g:lnis:ltion 5

(2) A determination in (erms of subsection ( I ) may not be mdc in respect of sec[ions
44 :illd 48.

(3) ‘k Minislcr nwy rcquesl lhe Conllnissitlw-
(~j) 10 ildvisc (m ilny ~qlplic;}tioll  nl:dc ill lLrllls of slll)ic~li(lll  ( I );
(/~) [() prcp:Ilc  gu ide . l i iws  for tlw collsidct;lli(~ll [)1” ;Ilq}lic;lli[)lls l)lodc ill lerIils (~f 10

subscc~ion ( I ).
(4) A deternlinntion  in terms of subsection ( 1 ) (hat applies to the public service must

be made by the Minister with the concurrence of the Minister for the Public Service ant!
Adtninistration.

(5) If’:1 deternlinlltion in terms of subscctioo  ( I ) concerns (he employment of children, 15
the Minister must consolt with tlw Minister [or Wclfore  and Population Development
before muking  (he determination.

(6) (a) A determination in terms of’ subsection ( I ) may  be issued if the fipplicatirm hm
the consent of any registered trade  union that represents the employees in respect of
whom the determin:ltion  is to apply. ‘)()

(b) If no consenl contemplated in paragraph (a) is obtained, a determination in terms
of subsection ( 1 ) may be issued if—

(i)

(ii)

the employer or employers’ organisation hm served n copy of the application,
together with a notice stating thnt reprcsent:~tions  nmy be made to the
Minister, on uny registered wade union thnt represents employees :~lfccted by 25
[he application; and
the employer or every employer on behalf of whom an employers’
organisation has made an applic:ltion in terms of subsection ( I ), has displuyed
a copy of the application in a conspicuous plnce accessible to employees at
each workplace al~ected by the applicntioo. 30

(7) A determimition  made in terms of subsection ( 1 )—
((1) lnay  he issud on itny conditiom [md for o pcriml dc(cr[nincxl  by the Minis[cr:

(//) lll~ty I:l!ic’ c~ltic’t 01) :1 Lktlc c~trliL’r  lll~tll  ilk’ (l~llt’ 011 wllicl]  tllc  [Ictcllllill:llit)ll if
t~ivcll.  I>(II l)ot c;lrlic,r tll:ll) [Ilc d:I(c, 01) wllicll jll)pliu:llioll w;ls lll:ltlc;

(() ;Iust be issued in :1 notice in Ibc prescribed form if the detcrmin:ition  is mwle 35
in respect of an applicntioo made by an employer;

(dj must be published in a notice in the G(l:eite if the determination is nmdc in
respect of an application made by an employers’ orgooisation.

(8) (cl) The Minister may on application by any t~flected party and oiler allowing other
nll”ec ted parlies a reasonable opportunity [0 nmke rcprescnta~  ions, amend or wi[hdr:iw  a 40
deternlin:ition issued  in terms of subscc[ion ( I).

(b) For the purposes of’ pw:grapb ((I), an allbcted party is—
(i) Ihc employer  or employers’ org:mis:ition  thtlt IIM m:ide the :ipplic;ltion;

(ii) a registered [fide union representing cmplnyem covered by the Clctcrlllill:ltit)tl,
or ;10 employee covered by the detcmlin:llion  who is not :1 member 01 0 45
registered trade union.

(9) An employer in respect of whom o determination has been made nlmt-
((/) display a copy of the notice conspicuously nt the workpl:lcc where it cm be

read by the employees to whom the determination applies;
(b) notify ~iich  employee in writing 01’ the fact of’ the deterlnin:ttion and of where 50

a copy of the notice has becm displ:lyed; and
(c) give il copy ot Ihc notice tC)—

(i) :Ioy registcwd  trade union representing lhc)se enlployecs;
(ii ) :my trddc union rcprcscntalivc  reprcscntil~g  Ih[)sc eI)]ployccs;  Llnd

(iii ) :Iny cnlploycc  who Ic(lucsts  il copy. 55
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CHAPTER EIGHT

Sector-al deterrttittatiotts

Scctoral determination

51. ( I ) “1’Iw  Mil~is[cr  i)I:Iy III:IkC  a SCC’[I)M1 dc[crl~li[l;lti{)l~ csl:lhliillitlg basic c{)l~diti{)ili
ol’c’ll llll{lyllll’111 1’01 c’lllployt’L’\  ill ;1 X’c’l(lr  :11)( I ill”c il.

(.?) A  s~~((]l”ill  dclcllllill:llitlll 11111s1 [k’ III: ILIL! ill ;IccOI”d:IIIL’c Wi[ll Illis ~llul)lcl’ :llld ~)y

lmlicc in (Iw Gdz,l(c.

lnvcstig:ltion

52. ( I ) Before making a sccl[}ral dclmnlination, the Minister must direct the
Dircclor-t3cncral  to investigate ccmdi(ions  of employment in [he sector and arcn
concerned.

(2) The Minis(er  must cletcrminc  [crms of ret’erencc for the invesligntion,  which musl
inclLILlc—

(a)  the scclor  :md wc;l to hc invcs[igdted;
(b) (I1c c:ltcgorics or classes ot employees (o be included in the inves[igalicm;  and
(c) the matters to be investigated, which may include any matter listed in scc[ion

55(2).
(3) The Minister musl publish u notice in lIIC Gax’ttc  setting out the terms of refcmnce

of the investigation and inviting written representations by members of the public.
(4) If an organisation rcprcscntii]g employers or employees in a scclor and al-c:~ makes

a written request to the ;Nlinis(er 10 invcslig:lk coldilions  of employment in th:lt seclor
and area, the Minis~cr must either-

(a) clirccl the Director-Genernl  to conduct an invcstiga[ion;  or
(b) request the Commission to advise the Minishx on whether the reclues[ccl

investigation ought to be concluctcd.

(.~olduc{  {~t’ invcslignli{}ll

53. ( 1 ) For the purposes of conducing an investigation in [crms of section 52(I). the
Director-General nlay -

(a) question any person who may be able to pl-ovide information relevant to any
investigation; or

(b) require, in writing, any employer or employee in a sector :md area th:t[ is being
investigated or any other person to furnish any information, bo(ok. tltunlcnt
or objcc[ th~t is material to [be investigation wi(hin [t spcciticd  period, which
lnust be reasonable.

(2) A person may not refuse (o answer my relevant question by the Director-Gener:d
that he or she is legidly obliged to answer  .[()

Preparation of report

54. ( I ) On completion of an investigation. d alter considering any re[]lesctll:lliolls
made by members of the publ]c,  (I1c Director-Gcncrnl must  prepare a report.

(2) A copy of the report nlLIst be sLlbnli(tcd to the commission for its consickm[ion.
(3) When advising the Minister on the public:ltion of a scctoral dc[c[”lllill;lti(>tl,  the

Con~nlission  must consider in respect of the sector anLI area concerned-
(<1)
(b)
((”)
((/)
((’)
(,/)
(s)

the report prepared in lcr]n.s  of subsection (2);
the ability of employers to carry on their business succcsslully;
(he opcr:i[ioll  0( smnll,  nwdiunl 01 (Iliclo-clllci[lriscs.  :IIKI new cnlcrpri~cs;
tlw C(W( 01” livill~;
IIw ;lllcvi;lli~)il t)l” lN)vclty;
col]dilit)lls  ~)f cllqll<)ylllcill:
wage dillc[cnliuls :u)cl inequality;
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(h) the likely  impacl or any proposed condilion of employment cm current
employmen(  or the creation of employment;

(i) the possible impact of any proposed conditions of employment on the health,
safety or welfare of employees;

(j) my other relevant information made available to the Commission.
(4) The Commission must prepare a report for fhc Minis(er containing recommendat-

ions on the malters  which should be included in a scckml  [Ic[crmination for (Iw relevant
sector and area.

55. ( 1 ) After considering the report and recommendations of the Commission
contemplated in section 54(4), the Minister may make a sectoral determination for one
or more sector and area.

(2) If [he Minister does not accept n recommendation ot the Commission made in
terms of seclion 54(4), the Minister must refer the matter to the Commission for its
reconsideration indicating the matters on which [he Minister disagrees with (he
Commission.

(3) After considering the further report and recommendations of the Commission, the
Minister may make a sectoral determination.

(4) A sectoral determination may in respect to the sector and area concerned—
(a) set minimum terms and conditions of employment, including minimum rates

of remuneration;
(b) provide for the adjustment Of minimum rates of remuneration;
(c) regulate [he manner, timing and other conditions of payment of remuneration;
(d) prohihit or regulate payment of remuneration in kind;
(e) require employers to keep employment records;
~) require employers to provide records to their employees;
(g) prohibit or regulate task-based work, piecework, home work and contract

work;
(//) set minimum standards for housing and sanitation for employees who reside

on their employers’ premises;
(i) r~gUl;l[~  [l;lylll~ll[ of [r:lvL!l]lllg ;Ill(] f)!!lL’1’ W i ld - lC l : l l LY !  ;I]IOW;IIICCS;
(,/) spcully IIlillillllllll c(mdiliol~s  of cIIIl)lt~yIIlul)t [“or lrailwcs;
(k) specify minimum conditions 01 cmploymcnl  I’br persons olbcr thnn employ-

ees;
(/) regulate training and education schemes;
(m) regulate pension, provident, medical aid, sick pay, holiday and unemployment

schemes or funds; and
(Ii) regulate any other matter concerning remuneration or other terms or

conditions of employment.
(5) Any provisions of a sectoral determination may apply to all or some of the

employers and employees in the sector and area concerned.
(6) The Minister may not publish a sectoml determination-

(a) covering employees and employers who are bound by a collective agreement
concluded i)t a bargaining council;

(b) regulating any matter in a sector and area in which a statutory council is
established and in respect of which that s[atutory council has concluded a
collective agreement;

(c) regulating imy matter regu]ated by a Sectortil determination for a sector’ and
area which has been in effect f-or less than 12 months.

Period of operation of sectoral determination

56. ( I ) The provisions of a scctoral dc[crnlination  rcnwin binding un[il they arc
iilll~lld~[l  o r  supcrscdcd  b y  a  ncw or ;Imcndcd  scclor:ll  ~lc[c’ll])ill:llioll, or llwy :Irc
cancc]lcd  m“ sLIspcndcd  by [hc Miois[cr.

(2) II’ a collcclivc  ilglCUlllC!tlt  Ct)ntcmplatd  in scc(i[]n 55(() )([/)  f)r (/~) is c(mcludcd, [Ilc
provisions of a sectoral determination cease to be binding upon employers and
employees covered by the agreement.
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((/)
(b)
(c)
((l)
({’)

(/)

(x)

on srx(oral cle[erlllill:ttit~t~s  in wrtns ol” Ch:\p[cr  Eigl)[;
on any mal[er conccl-nitlg  basic conditions of enlplt)ynlctlt;
on nny ma[[er  arising out of the application of this Ac[;
on the ell”ect of the policies of the government on empioymcn[: 30
on trends it] collective barg; lining :Ind whc!hcr  any of lbosc twlld$ [Imlernlinc
the purpose of [his Act;
and [hc Minister  for WclfLirc  ald Populittion  Dcvcliy>n~cn{, (~tl :i[iy Ill:[ttcr
c(mcerning the employment of children, incl~ding the rcvic\v tll’ scc[iotl  4.;:
WICI tbc Minis[cr for”  tbc [)ublic .Scrvi  cc! ;illd A(lll]il~is[r;l[i(J1l.  LJI1 ml!’ m:i[l L’r .~.;



5

61. ‘rhC  Colntlli\siotl  IIILIy  hold public hcdrillgs  :1[ which  it IIl:Iy pcmli[ IIICIIIIXIS  (JI’(IIc
public 10 nldke  OJU1 rc]>]cscill:llio[ls ml ony IIKI1[CI  IIKI1 (I)c Commission is consicicring  iu
[crms 0[’ scc[ion  59(21.

Rcpur( hy Commission 35
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c{)-opt’r:lti{~n ~villl Iabour  inspcct(lrs

Securing aIl ulldcrtilking Z()

<ompli:mcc (Jl”(]C~

40

69. ( f ) A [:Lbour  illspcc[oi’ who hm l“casolldl]c  gIoLIIlds [o bc]icvc  lhnl all  ctnp[oycr has
I1O[ complied \\ i[h a provision 01’ [his Ac[ muy issue o complimcc  order.

(j) ,4 ~(lll}pll:lll~c OI”LICI’  111 US( !K[ OU[- 35
(a) ~hc n:ltnc 01’ {he employer. am] d)c location 01 every workpl:wc, (LI which it

applies:
(b) :u1! pro\isiotl  or ~llis Act [hat (I1c cnlploycr  has I1O[ colllplicd  wi[h, LIIILI Llc[niis

ol lhc coldL1ct  collslitu[ing Ilc)il-c[)t]ll)li:lllcc;
((’) :Illj’ :1111 <)1111[  111:1( Ihc Cmpk)yci” is l’cquil’cd  10 pay 10:111 Cmploycc;
(,/) :III! \\ ri[len Lllldcr[ahillg by (iw cIIIp]oycI’  ill [cmls of scc[iotl  6 8 ( l )  and :Iny

l’ailu]-c by Ihc e m p l o y e r  (() LN[nply  wi(h d wri(lcll  undcrmking:
(c) all! slcps  lhat [he clllpluycr  i s  rcquil-cd  (0 (dkc incluLling, if ncccss:wy.  [ h e

CL’SSd[ioll  0[’  [hC C[}[~[r~)\’C]]tioll i]] l] UL?Slioll  dlld  [Ilc JICI”iOd wi(hi]l whid dlOsc
S(cps 111 USL bc taken;  and 45

(,/) (hc m:lximunl liIw that maybe impmd upon the employer in nccord:mcc  wi[h
Suhdulc T\vo  t’or :1 failure to comply with a pmvisioll  01 (his Act.

[3) A [;IIXNII il]~l]c~(or  II1[Is[  dcli~ur it copy (If’  Illc ~x)lllpli;lnuc (Wdcl’ 10 the Clllployrl”
II JIIIIL’(1 Ill 1(. ;Ill{l 1()(’;IL’11  L’llll~lo}~L!~ ;I[’1{’L’[L’LI l~\’ 1[ (11’. 11’(ill\ IS llll]Jl”;lL’(iL’;ll,  ;I l’L’lllL’>(’ll[~lll\’L’
,11  11)~~ (.llllll(l\ (l.\ 50
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Limitations

Objections to cmnplionce order

Appds lrom order of Director-( ;encral

order IIIay I)c m:IdLI  or(lcr of I.al)our Court
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30

( ~ )  ~or [hc llUlpoSCS  o f  scc[ion  [ 5~(  I )((’) of’ [hc Liilmur  [{c[:~[ions  A c t ,  1995, a
cflnlpliw)cc  ordcl or all otdcr in [crms 01’ wc~ioll  71 (3) is dccmcd  10 bc ml w“bilrdlion
:Iii’ul’d.

.5

l’a!mcnt of interest 2(I

75. AI1 cmplo}rr I~IUSI p:Iy in[crcsf on :IIIy amoun(  ( IU C  itnd  payable ill (crins  of  (I1c
Pwscrilml  Ra(c of’ IIl(ercst  Act.  1975 (Act No, 55 of 1975), (o :my person (u whom a
p:lymclll  .SI)OUILI  I1:IVL! beet) made.

I’LIN)I” of cotll[)li:lllcc

76. ( I ) 1]] a!]) pr[)cccdiilgs  cwnucrnin:  :1 c~m[r;lvclltioil t)f tl)is ACL  or aIIy SCUIOI:II 25
dc{crn]in:l[iot)  1[ Is fiw :Itl employer-

to prol’c lIIN d rccod mainlaillcd  by or lor [ha[ employer is valid tmd :tccurale;
(h) who h:I\ I’:]ilcd 10 keep any record ux]uircd by this Ad that is rclcvat]t [o those

pr~wedings.  [~] proic compli:ulct  with my provision of this Act,

,Iuris(liclioil ()[ I.abour Court 30
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PA 1{[’ C

Protection of’ cvllployccs  :Igililwt (Iiscritllill:lli{)ll

Protection of rights

Procedure I“or (lisputcs
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I;urdcn of proof

L-llAl’’l’iil{ lil,itVltN

(;(’tf Clll!

“lcmporary  cmp]oymcnt  services [()

82. ( i ) [; OI-  Ihe purposes of [his Ac(, d pcr’soII  WI1OSC scrwiccs  h:Ivc  kcn prx)curcd  for,

or provided t o .  a clicn[ b y  a (Ctuporary  Clllploynlcn( scrvicc i s  t h e  cmploycc  ol’ that
(cinporiwy citlploytncnt  scrwicc,  :UILI 11x2 [cIIlpoILIry ctnploymcnl scrvicc  is [lHI[  pcrwn’s
Clllp lo} cl”.

(2) IXspitc sullwuli{m  ( I ). a pcrsoll  w h o  is ml indcpcmtcni  conlrnclor  is nol an I 5
cn]ployce of n lcmporary  clllploymcilt scrvicc.  nor is the tcmporilry cmploymcn(  scrvicc
the Cmplo>’cr  of 111:11 pcrsoll.

[3) TIw [ctnpomr>  c]ll])lt~yllwil[ scrvicc :uld lhc cliclll :u’c jointly :md scvcrxlly Iiublc
il [hc [clupomry employment scrvicc.  in rcspccl  ol my cillployce who provides scrviccs
[o th:lt clicn[, dtws Iiol comply with (his Ac[ or a scctorxl Llctcrmimr[ion. ’20

Deeming of persons as employees

Duration of employment

W. For (Iw purposes 01 clc[crmining  lhc lcnglh of [ill clnploycc’s  cmployr[lco[  with fin 30
clllpl~)!c[  (or ;tn~’ pro\, isioil ol’ [his Ac(. previous  cmploytncll(  \vith the S:U1lC employer
Illusl hc I:lkcn in[o :Iccoull[ it’ the brcilk bctwccl]  the pcl iods 01’ cillploylllcllt is Icss th:ui
L>IIC )’Cll”: HO\\  ’CYCr. ally pI”CViOUS  P: LYIIICI1( 0[ SCVCr:UICC Pily ill tCrlllS Of SCCtiOll 4 [ lllUSt
hc (akcn into accoLln[ in dctcnnining tllc employee’s cnlillemcnl 10 scvcrarlcc  pay.

Delcgatiun 35

Is
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(5) The Director-General may in writing delegate or assign any power or duty
conferred or imposed upon (he Director-General by Chapter Ten of [his Act [o any
employee in the Department of the rank of assistant director or of n higher rank.

(6) Subsections (2), (3) and (4) apply with changes required hy the context to any
delegations by the Director-General under suhscc[ion (5).

Regulations

M. ( I ) ‘1’IIc  Millistcr I~Iay l~y ll{~(icc ill tlw (J’fI:{’11~1, af[cr c(~i~s~ll[it]g IIIC (_’tmlnlissi[)l~,
make rcgula(ions regarding any ma(tcr  (ha( may be nccc.ssary  or c.xpedicn[  to prcscrilw
in order to achieve the objects of this Act.

(2) A regulation regarding state revenue or expenditure may be made only with the
concurrence of the Minister of Finance.

Codes of Good Practice

87. (1) The Minister, af[er consulting NEDLAC—
(a) must issue a Code of Good Practice on the Arrangement of Working Time;
(b)  must issue a Code of Good Practice on the Protection of Employees during

Pregnancy and after the Birth of a Child;
(c) may issue other codes of good practice; and
(d) may change or replace any code of good practice.

(2) Any code of good practice or any change to or replacement of a code of good
practice must be published in the Gazette.

(3) Any person interpreting or applying this Act must take into account relevant codes
of good practice.

Minister’s power to add and change footnotes

88. The Minister may, by notice in the Gazetre,  add to, change or replace any footnote
in this Act.

lt~prcsclllillioll  01’ cll)plt)yccs  or employers

89. ( I ) A registered trade union or registered employers’ organisation may act in any
one or more of the following capacities in any dispute to which any of its members is a
piirty:

(a) In its own interest;
(b) on behalf of any of its members;
(c) in the interest of any of its members.

(~) A registered trade union or a registered employers’ organisation is entitled to be a
party to any proceedings in terms of (his Act if one or more of its members is a porty to
these proceedings.

Confidentiality

90. (1) It is an offence for any person to disclose information which that person
acquired while exercising or performing any power or duty in terms of this Act and
which rclntcs to the financial or business afiairs of any other person. except if the
information is disclosed in compliance with the provisions of any law—

(a) to enable a person to perform a function or exercise a power in terms of an
employment law;

(b) for the purposes of” the proper :lcltllinistr:lti(~tl O( this Act;
(c) for the purposes of the administration of justice.

(2) Suhscclion  ( I ) does not prevent the disclosure (n’ :Iny information c(ln~crnin: an
cIttpl(IyL’r’.s  cxllllpli:lflcc {w ltf)t]-L’{Jl]lllli~l]}cc  will) tlw prtlvisions of any clllpltylllcnt  l:Iw.

(3) ‘1’hc record of any medical cxaminati(m performed in terms of this Act must lx
kept conlidcn(ial  and may be made available only—

(LJ) in accordance with the ethics of medical practice;
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(b) if required by law or court order; or
(c) if the employee has in writing consented [o the release of that information.

Answers not to be used in criminal prosecutions

91. No answer by any person [o a question  by a person conducting an investigation in
Icrn)s ot’ scc(i~)n 53 or hy a labour illspcclor ill [crllls {)1 scclioil 66 may he used against 5
[hd( p~l”S(lll [I] ;Ifly Cl”i[]lilldl  l>l(K’eLdi(}~S  L’XC’C’1)(  f)l’OL’L’L”dill~.S ill ]“CSPCL’( of ;) L’llill’~L!  ~lf
perjury or Ilulk,illg a l’alx slalclllclll.

obstruction, undue influence and fraud

92. ( 1 ) It is an olyencc to—
([/) obstruct or attempt to influence improperly a person who is performing a 10

function in terms of this Act;
(b) obtain or attempt to obtain any prescribed document by means of fraud, false

pretences, or by presenting or Submitting a false or forged clocumcnl;
(c) pretend to be a Iabour  inspector or any other person performing a function in

terms of this Act; 15
(d) refuse or fail to answer fully any lawful question put by a labour inspector or

any other person performing a function in terms of this Act;
(c) refuse or fail [o comply with any lawful rcc[ucst  of, or lawful order by, a labour

inspector or any other person performing a function in terms of this Act;
~) hinder  or obstruct a Iabour  inspector or any otbcr person performing a 2 0

function in terms of this Act.

Penalties

93. (1) Any magistrates’ court has jurisdiction to impose a penalty for an offencx
provided for in this Act.

(2) Any person co[lvic[cd  of an oll~rlcc irt (crtt]s {~f alty .scc[iorl nwn[ior]cd  ijr IIW [irsl 25
column of the [ahlc 1X1OW  IIIay  bc scII[c  IIccd [o a Iilw or in]prisonnwi]t I“{)r a period ilol
longer than the period mentioned in the second column of that table opposite [he number
of that section.

OFFENCES AND PENALTIES

Scclion under which convictd Mminwm term d’ imprisonnwnt
3 0

Scc[ioH 43 3 yc;lrs

Scc[ion 44 3 yc:il’s

Section 46 3 years

Scclion 48 3 yew-s 3 5

Section  90( I ) and (3) I ytar

$x[ion  92 I year

This Act hinds the State

94. This Act binds the State except in so far as criminal liability is concerned.

Transitional arrangements and amendment and repeal of laws 40

~~. ( I ) ‘rhc prc)visic)ns of SC IICdUIC Three apply to dw transition from Olher  iaWS  to

this ACI.
(2) ‘1’lw Millis[cr Iluly h)r [[w pur[)oscs  (Iftcgulalir]g  IIrc llalrsili~nt I’rwtt  ;tlty lilW 10 II]is

Ad AI 10 or change Schcdulc  Three.
(3) Any addition or change to Schedule ‘I%rcc  must be (ab]cd in the National 45

Assembly and talws cllcc[—



((r)  it (1]c National Asscmhly  does not pass a rcsolu[ion that [he addition or change
is not  binding wi(llin  I 4 days 0( lhc dale 01” the ldbling; and

(b) on publication in the Ga:et[e.
(4) Section 186 of- the Labour Rcln[imls  Act, 1995, is Iwrcby anwndrd by the delc!ion

of subparagraph (ii) ot’ paragraph (~). 5
(5) Tbe laws mentioned in the (irs[ I\vo colun]ns ot’ Schedule  Four am hereby repealed

to Ilw cxlcnl indicated (q)pt)sIlc IImt law in the Ihir(l u(JllInln ~~f’ [hat SC’ IIL’LIUIL’.
( 6 )  ‘I$IIL’ rc’pual t~l” :tIIy l;l\v l~y sltl~w’1’li{Jll  (.$) (lt~cs 11~11 :IIYL’L.I  :III\’ Irilniilion,ll

;IIIiIII~:(’IIIL.111 Im)vi(lc[l 1(~1 ill ,Sulkxlillc ‘1’llrcu.

Short title and commencement

96. This is the Basic Conditions of Employment Act, 1997, and comes into etlcct on
a date to be fixed by the President by proclamation in the G~I;e[[c.

10
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SCHEDULE ONE

PROCEDURES FOR PRO[;l{ESSIVI?  RI3DUCTION OF MAXIM UN1
WORKING HOURS

(3WI

Collcclivc bargilining

2. JVhen during negotiations on (crms and conditions  ol cmptoymcnt, a pmly 10 the
ncgoLi:Ltiol]s  intmduccs the reduction of nlaxiinunl wol-king  hours  a s  a suh,jcct for
ncgoli:llioll. [he p:lr~ics [Ilus[  ncgo[ia[c  on Ihdl issue.

Role of Employment Conditions Commission

s, T]IC Conllnission  n]ay invcslig:l(c  lbc possihili(y of reducing  working Iwurs in II
imr[iculw scc[or :md area ond make rccol~llllcllcl:itiolls to tbc Minis(cr  tbcrcon.

Investigation by Department of Labour

4. ( 1 ) The Dcpmtment  of I.:hour  must, at’tcr consulmlion  with the Commission,
COlldUL’t an invcstigittion as to how the reduction of weekly working hours  to a level of
40 hours pcr week may bc achicvcd.

(2) “1’llc il]vcs[i~;l(i(~ll lIlws[ (w Lolllplc[L’d :IIICI (IIU IcII(III s(li}llli{lLd ((l Iltc Pvlilli\lc’1 11{11

Id[cr  IIulll i N lllt~llllls  :11’[CI” (IIL’ Acl 1):1s c’{llllL’ illl~I  olk’lilli~)ll.

RCp(JItS

5. ( I ) The Dqmlmcnt  of’ Labour  must, uf’tcr  consultation with the Conmlission-
((7) monitor :md review progress nm.lc in l-educing working hours;
(h) prepa~c and publish a report for the Minister on the progress mwlc in the

reduction of working hours.
(2) The Dcpar[mcn[’s  Iirsl rcpor[  mus[ hc published three years after completion of[hc

in\es[iga[ioll referred  to in i[cm 4. Thcrcal[cr the repor[s mus[ bc publisbul  every five
)’eal-s.

(3) The rcporls  must be tabled in Parliament by the Minister.
(4) TIN Minis[er  may prcscribc the re(urns  w be submitted by employers, [rmlc unions

and councils on any mat[cr concerning this Scbcduic.

SCHEDULE TW()

hIAXIhIUhI  1’ERRIISSIBLE  FINES THAT MAY BE IMPOSED FOR FAILURE
10 COAIPLY WITH THIS ACT
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TA1lI.11 ONI1: MAXIMUM PI~RMISSIBI,Il  FINE NOT INVOI.\rINC  AN
UNDER1’,iYMI~NT

/\ lu(\ltlll\  1.111111(,  Ill (’(llllllly \\lllllll  IIlt l)lt, \lllll\ I ,:,()( },,,, ,,,!,,,,(, ,,, !,\,),(,  $!, !\,,<)ll, ,,,, ,,,,, !,,
1~ ,IIOI,III\ I,) (w,,  prc,vit)(ls  l:lllllrc\  ltl CIIIIIIIIY 111 Ill U)!llply  llc’clll\,  up  1(1 ;1 lll:l\lllltllll  01 1{!2  1)()()

respec[  of (he siime  provision wi[hin  [hrcc  yews

Three  prc\ious  failures  ({I c{>ntply  in re.ipccl d IIIC ]<~()() pL!r Cl]]l)l{>~LY ill l~\Jktt ()( \\ hen] (Ild tit(itlllt

same  pl-ovis inn  wi~hin  (hrec  years (0 comply  occurs.  up I{) [I nm\In Ium (It R I(I (MM)

Four prc\,  ious  l~ii]urcs  to cnnlply  ill respect  of [hc [<500” pCr C!l@O~LC  if] tL,\[lLC(  ()/ N holll dlt fdi/[lrC

sarmc pro\ fision  wilhin Ihrce  ye:irs 1 0  comply (KYu!\,  ilp  1(1  ii lll:l\lllllllll  [)(  1<20 (10(1

TA~I.E  TWO: MAXIMUM PI? RMISSIRLE  FINE INVO1.VINCr  AN
UNDERPAYMENT

I No previous failure  to coInply

A  previous  hilurc  (0 c{ltllply  ill  rc\pccl \J( Ilw  \Jnw

prnvi\ion  \vilhin  tt)rcc  yctIrs

A p]-cvin{ls l:!il~!rc  to c[lmply in rcspcc(  01 [IIC  wInc

pro\i\ion  wi(hirl  a year,  or twn  previms  l’:iilLlrcs I n

comply in respect of the sanx provision wi!hin

(Ilrtw  ycNrs

ThIcc  pl-cvi(nls  Lliluws I(I c(Imply in IL,\pcct  (II’  IIIC

5:IIIIc.  l)lt,vi.ioll  \\l[l]ill  III!L.c.  yc:ll\

1;(3111 ,)1 111<11,  ll!cvltlll\  l.l[llll  (.\  I(I  <Iullllly  I l l  1’1

SIJCC[  (11  Illc S;llllc  l)rt)\Jislol)  Wlllliil  II IICC  yc;  II\

SCHEDULE THREE

TRANSITIONAL PROVISIONS

Dcflnitinns

1. For (IK ]) LlrfXKCS  01 Ibis schcd(llc-
“13asic Conditions of Employment Act, 1983” means the Bnsic Conditions of’
Employment Ac(, 1983 (Act No. 3 of 1[)83);
“domestic worker” mcms  m cmploycc  deiined as 2 “domestic  Set-vnnl” in secli{ln
1(1 ) of (he Basic conditions  01’ Employment Act, 1983;
“fnrm worker” means an cmploycc who is employed nulinly  in or in connection
with farming activities, and includes an employee who wholly or nl:iinly  per(orms
domestic  work in honw premises on a Idrm;

“mincworkcr” mcnns  an cmploycc  employed  :It a mine w h o s e  l~ours  of work  arc
prcscrihcd in terms of’ the rcgL]l:lti(ms (() (Iw Mine IHcolth nnd S:il’cty  Act. 1996 (Act
N(). 29 t)l’ 100(i);”
“sccllri[y  gmrd”  mcons  [In cluploycc  dclind :IS :1 “gu:lrd” or d ‘“wcuril} gu:ird” in
lt’rIIIs t~l’ IIW  Il;wic (’[)ntlilions (JI’ llIIIpl(jy IIICIII  Act, l[)S.{;
“\V:I):[.  ,1([, 1057’”  II IC’:III\ III, \V:IXt, AII, 1057 (/\c( N{).  501”  1057):
“wiI/If. ~1(.1(’llllltl;lli~~ll”  llIL’:lll\  :1 \v:lgc [1~’1(’ltllill;tli{)ll illiulc ill lL’Ill]\ t)l \t’L’11~111 Ii t)l”
[IIC \V:I~c Act, 1[)57.
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Application to public service

2. This Act.  cxcep[ section 40, does not ::pply [o the public scrvicc for 18 months tiftcr
the con]menccnwnt  of this Act, unless a bargaining council concludes a collective
agreement that it provision of this Act will Ipply from an cnrlicr date.

Application to furm \v{)rkct.s

.1. Stc(ii)[)s  (,A. 1()(.l,I\) :IId 14(4A) \Jf IIIC IJ:lsic (’oldi[it]!~s 01” lit II IIloyIIIcII(  Act,
19S3. c~)ll[iilllc (LJ  :ipply t o  (IIC clllpl(]yl]wll[  t)f:t I’wi)) worhcr  un[il SUCII  (il]w as (Iw
nla[lcls  rcgLIld[cd  h y  thww p r o v i s i o n s  drc rcgLll:itcd  h y  :1 scctoral  dctclll]inatiwl
:Ippliu;lhlc I(I [hc I’drill I!’orkcr.

PaynlcHt iu killdof dt)l]lestic \vorkers: iildf:~rlll\ vorkcrs”

4. (1) The dclinitioi) of “wage” in scclion i(l) of the f32sic Condi t ions ol
Employ  tncnt Act. 1983, and the definition 01’ “payment in kind” in the rcgulnticms
published under (hat Act continue to apply to [IIC employment of domes[ic  workers md
(wwlwwrkcrs.  until rc~ulatccl hy asccloral  dctcrlnin:ltion.

(2) The Minis(cr lll:iy, hy no[icc in (I}c  G<I:c(Ic. atncnd  any cash an]oun[ prcscribd in
( h e  dclin ition of “payment in kind” in accordance with section 37 of the Basic
Coildiliol~st )fEl~l[>loylllclltA ct, 19X3,  ;lsif[ll:lt  scctit)l~ll:ld  l~c)ti~ccll rc[>c:tlcd.

ordinary hours of work

5. An cmployci nmy require or pcrnlit m cmploycc who is employed as a f:ulll
u’crkcr, ll]ille\vorkcr orsccurity guard to work ordiniwy hour so fworkincxccs  so fthosc
plescl-ibe~ b), scc[i[)il 9( I ) :u]d (2) for the period spcci[iccl in COIUII1O  two OF Rlble one:

Provikd th:l[-
(c/) any condilion in column Iwo of ‘fahlc tlnc  is complied wilh;
(/J) IIw c[l)illoyc’c’s INJUIS  ofw(wk do In)[ CXUCCX1 :IIIy Iillli[  (,11  ll~nlts (J1’\v\~Ik ii] :Illy

I:IW ~w :IIIy \\:lgL’-lcg~ll:llillg  [)wasurc  :ll)l)li~ul)lc [t) (1):1( C:llcgoly {II’  cltll)ioycc
inllmxliti[cly  hcl’orc IIlis Act catnc in(() cII’cc[;

((’) the clnpluycc  nnd his or hcr cmptoycr  do not concIudc ml agrccmcnt in terms
of section 10 or I 1.

TABLE ONE

F:lrtll  !!’ul-kers F(>I  o pcrlod  01 I 2 Illolltlls  al”lcr (Ilc Collllllcllcclllcll[

daIC t~l lhi~ Act. prt}vidcd IIILI(  Ihc cn]pl[)yw’s

ordimiry hours of \\ orh do I1 OI cxcd JS II(IUIS pcl-

\vcc k

klincnolkcrs I:ot :1 period [J1’  I 2 munllls  alter Ihc Cc)llllllcllcclllcll(

doIc 01” (his ACI,  pr[)vidccl  that  the cIIIpl(Iycc’s  [o~al

lhouIx  ot wwh  do 110[  cxcccd  any limi[ (III l)fnm ol-

W(IIA prc\crilwd III [hc rcgula(  ions to [tic kllnc

IIc:III  II LIIICI  S: I1’cIy  Ad.  1[)90  (ACI N(~. Z() ~)1’ 1090). ”

icL. ul I(Y :u:ids Iilr a Ipcl 10(1 01 six !11[111111s al”lcr lIIC collllllcllcc  -

mCII[ d:IIC [II IhIS ACL, providccl tlmt (IIC cmp]oycc’s

(ll(lill~ll  y htlUr\ (II Wol-k d[) I1o( CXCCCd (10 hoUIS lJCl-

wcch;  :Ind  [lIc Ic:Il[cr I’br  a lur(lIcr pcl-iod (~1 12

111{)11  ill\,  lll\lYILkIl  Ill;li  !IIL’  1.ll}lll{)~L,C’S ~U’{lill:ll~

11(1111s  111 \illll\ (1(! 11111 t.\c{ltl 55 lNllll\  11,1  \\(cl\:

,11111 Illcl, <lllc, ! 1$11 ;! 1111111(1  11(11(1(1 01 l.’ 111{11111 l\,

l)I(I\  i,l({l 111:11  [IIC cIIIlll{IycL,’s  t)ldill:!l  y l!(Iul\  (II’

\V{llk  d{)  1;{1( CXC’L.d  50 ilt)U1’\  [lCr  \\CCk.
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Jxa\Je  pay

6. ( 1  ) The enti(lcmnt i n  (crms  L)I scc[ion 20(2) of all L?lnploym Cnlplosc(l
continuously hc~orc and :11’tcr (I1c COIIIIIICIICCITICI1[ 01’ (his Ac[ (:lkcs cI1’cc(  on the dak (M1
which.  hul for [he eniwl!llctll  of th i s  AL. (. lhc emp!(lyce  \vtJLIld IICXI lI:I\’L! con)nwllccd a

IC:IVC  cycle in tctms ofscc{ion  12 o(”[hc [3;isic C(mditions of [~mpl~)yIIwII(  Act,  1{)S3, or
nny wdgc  (Iclcrlllill;tli(lll.

(2) /ill}/ :Ict”rlk’tl  IC>:IVL’ I(I \vltillt dtt (’tltl)ltt~(’<’  \tit\  {’l)lill{’(1  ill lLSIIII\ 1)1” \LSLliI)I]  I.? 1~1’llh’
ll;l\i( ( ‘{)lltllli,~ll> IIi”lllIIlllt)ylII(!IIl  I\L1. 1°s {. (II iI \v:I;:t. tlL,[L.ll]lillilll~)ll,  l~tl[ \\lllLll  ll,l\ 11~)(

IWCII g12111cd l~y [IIC d;Ilc  ~11) wllicl} sc~’lioll 20(2) [:ikcs cl’feel \\, illl ICS])CC1  (t) (11:11

employee, must be added to the paid le:lve eamcd by th:l[ etnployce  in [cr[)w  ot’ this Act.
(3) Section 2 I (3) does not appl)f to any leave cIIrnd hy the employee  in respect  o[iny

period prior to the date on which this Act tak~>s clfect.

Pay for sick leave

7. ( I ) Thhle Two applies in respect o] :Iny employee. ;1S  lk!ild ill [hL’ hSi L’

Conditions of Employment Act, 1983, in employment at dw co!~lll)el]cetllell[  of this Act.
(2) An employee listed in column one who was in continuous employment het’ore the

commencement of [his Act for the mx’iod  SCI out in colLImn  two becomes entit!ed [0 the
rights under section 22(2)  on the date listed in column three :Ind section 22(.3)  on the date
Iisld in coluJnn  four.

‘1’/41;1.11 ‘rwo

TRANSITIONAL ARRANGEMENTS IN RELATION TO SICK LEAJ’17

Ilmployws  M Mind Ibid ot’  c o n t i n u o u s I)atc  ol entitlcmcn[  to Dutc of cntitkvmmt  to

i n  the Il:l\ic  C o n d i t i o n s e m p l o y m e n t  I)ct’orc six weeks’  puid sick one d:Iy  ’s pnid sick

{II Ih)ptoymcn[  Ad, C(llllrlle!lcclllc,llt dote or lc:l\, c t)vc$l’ 36-111011[11s [C;IVC CJ crj 26 dnjs

t 9XJ II)is  {d hicl.  Iclivc cycle ill \\I)rl.c(l  (Iuri[lg  III(,  first

ltrIti\  {)f\cclillll  ?2(21 \i\  c{)llsuc[[ti\r  II  I{ II  IIIIS

{11 Cllll)l(}yl)lc,llt  ill

terms  of s e c t i o n  22{3)

Ihlpli)yw  411(!  Iq!uh[- lA?\\  Illilll  \lK Illolllll\ SiK  m[~n[lI\  :it’tcr  COIII- Illlc  (11)  \vllll’11  crll -

dily \v(ll!icr\ I1lL?IICCI1lCII[  dd[e  [II’  clll  - pklj cl’  1>’lyrl  Cmplo)

ploynw’1)[ Illcll[

Cdslldl  L’lllpl(lyccs l.csh (1):111 \lx IIIOIIIIIS Six  In(lntl]s  ;I1’IcI  c(lf]i- (’,ll!l  llt<,rl<’.f)t.[lt  11’11’  (1(

Illcllcclllclll dalL, k)t clll- (111. /\.’l

ploylll’w— —— .— --—
Reg(ll ill [lily W(ll+lcl$ kl{)tc 111:111 \i\ IIICInlh  S (’(bTlllllcllL’c  [llcl)[ CI:llc <)1 Not ,lllpllL’.lt)l  L’

Nod  c.astl  ill  L’mploy L.cs llli\  Acf
—

l;lll@{l~L’L%  (Il(h  [1]:111 llctwccII  \ i \  :111[1  I ? (’(>llllll,.I1< CIIICI)I d;l[,. 01 ~(1( J[)l?]lc,;ltllL.

c:l\l\;ll  Wllkcm  :1111[ In(lnllls fhi\  fld

regul,!r  d:ty \\IOrkCI-S)

lhlphl~LL+ h[{)lc  111:111 12 nl(III  III\ ,ft CCIIILIIIYI<MI  (II cu[rcw{ N,)(  :IpplI’nldc

\lL’L  lc:l\L’  Cycle Ill  lL’llll\

(11” ,L.cfi<)n  1.1( 1 ) <)1’  !})’,

Ildsic  (’on[lill,)ns III” 1{111-

pl{IyI)IcI)I  ,iLI.  I(JS 1
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(CJ)  il IV:IS taken before the Commcnccnlent  of this Act; or’
(h) it was taken during the period [hat [hc rclcv:mt section was it] cl’feet with

respect to that cmploycc.

Exemptions

9. Any wage dc[crminotion  and ilny itnwndmcn[ 10 a wogc dclcrrninatim]  rnxlc in
terms 01’ scc[iol~ 15 U( (Iw Wage Act, i 957. in Ioru irnmcdia[uly before the
comrncncenmnt  01’ {his Act remains in Iorcc for [hc pcriml of its opcra(ion in lcrms UI
scclion 18 of [Iurt Act. and may be cxtcmlcd as if that Act had not been rcpcalcd.

Exemptions to wage clctcrmination

lo. Any Iicerlcc ot cxcmp[ion granted 10:1 wage dclcrmin:llion  in [crms of section 19
of rhc }Vagc Acl. 1957, in force imnmliotcly bcl’bt-c  [bc commcncenlcnt of this Act
remains in for-cc  for the pcriocl 0[ opcrit[ion  of the clclcr-rllirl:lliorl, or until withdrawn in
terms 01 sectiorl  19(5) of that Ac(, as if [IM( Act had nut been rcpcalcd.

Agreements

11. ( 1 ) Any agrccmcrl[ cntcrcd  into before the mmmcnccmcnt  of this Act which is
pcrmit(cd by this Act rcrmrins valid and binding.

(~) AIIJ’ pl{~\’l\l(lIl  Ill d L’tJ]lCCti\’L’  O~l”L’ClllLsllt L’{~llC’lll{k’d i l l  JI h~rl”~;lillillg  C{JIIIIL’11 [Il:lt
WLIS in ft~lcc i[]l]]wdiotcly lwl’iIw  (Ilis Act L’illlk’  il)lo  cl’l”ixl  Icl)mills ii] cll’c L’t I“\)l’

(c{) six nwn[bs  ;Iftcr IIW cc)rllil}cl]ccrl]cr~[  d;r[c of this Act in k GISC of [I prt)vision
corllcn]pldcci  by section 49( 1 )(a) to (b); :tnd

(b) 1 S months af[cr-  the commcncenlcnt date of this Act in the case of a IJrovision
contemplated by section 49( I )(c).

SCHEDULE FOUR

LA\VS l< II> EAI.ED lJY SECTION 95(5)

,\ Cl. 19s3

\L’r !i(~.  2(1 (1 I 1’)s4 \v,l:c Arllclldlllcl)l  ,\ Cl.  l~)&l ‘rile Wllolc

.\L’(  x!).  27 (1( 19s4 [3:lsic Conditions 01  l: IIIplIIyIIIeII{ The Wllo}c

/\mcIILlmcnl  Ad,  I 9X4

.\c(  N\). 1(14 (}I l~J[)? B:lsic Comlillons (1 I l;lllplt~ynlcnl ‘rhc WhOIC

,\ IIIc IdmcII[ Act. 19(J?



1. Purpnse ot’ the Bill

The pLIrposc  of (he Basic ~ot]di[ions  (JI’ Employmcn(  Rill, 1997 ( “(Iw Bill” ) is [t)
:ld VU IIL’L’ L’L’~lllf)llli  L’ (k’VCloplll L’111 LIl](l S[K’i:ll lll\(i  L’L’ 1~~ $ivll]~ efl  L’L’( [{1 LIll{l  1(’t~~ll;l[in~  [IIL’
ri})l)[  It) I’:lir l: II NIIIr pr:ltli~’(’\  r(’fi’11{’Ll  lo ill st’{li(lll .? {( I ) {)1’ III(o (’(lfl\[il[t(ltl[t

‘1’11( lMIIII:IIy ~Ill,j~x[l\l’\  tjl’ IIIC I)ill :IIC
.1 ((I L211surc [hiIl \vt)rkitlg  ctlldili(ltls t)l’ ull(JrgallisL’~ I  :Illd \’tllllc’l”:llllc  \\ ’olLL’r\

meet minimum standards that m socially acceptable  in rcl:ilion to the level  of
development ot’ [be country;

* to remove rigidities and inelliciencics from the rcgul:llif]n  01’ minimum
conditions 01 employment :md promo[c  flcxihility.

The problems [hc Bill addresses include-
* in;ldcqwtte protection of vulnerable workers such :]s I’:lrnl. donws[ic LLnd  par[-

[imc workers;
* poverty in employment;
‘~ child l:lbour;
‘~ cxccssive working h o u r s , par[iculnrly i n  scclors  such m sccuri[y  and

transport;
* gender discrimination, particularly in relntion 10 m:llcrnily IC:IJ’C:
A outckmxl  legislation.

I’lw Bill proposes torcli)rl}lplcviotj.s ICgis!dtion so 1110[ lC:i Slillioll on b;isic  c~mdi[it>ns
ofcmployment  is in line with [he Ill:lcro-ecotlolllic”  strotc:y 0[ ‘go\,crnnlctl[ and [he ll~\v
leg:ll(>r(ler,  :\sreflectecl itl[l~e Cotls(ituti()tl  atl~l[llc Liil>oLlr Relii[ic>tls  Act, 1995 (Act No.
66 Ot’ 1995).

The Bill seeks toreplacc  [he Basic Concliti~)ns (~ fElllployllletlt  Act. 1983 (Acl No.3
of 1983), al~dtlle  W:lge Act, 1957 (Act No.5of 1957),  wllichllc) l(>[]ger  lllee[[hecllrretlt
economic, social and political requirements of South Africa. Thcw  laws arc rigid.
ou((ldtcd  LIINI complex 2111! do II()( adcq LI:Ilcly  c[)vcrsignilic; lnt sectors ol’lhe \\OIk force
‘[’IK’  I]ill SLI’kS 10 L’S(:ll)ll.Sll,  (’l)fol”L’L” ;111[! I“C’!JIIILIIL! lhL’ V;lrld[ioll of b;lSiC L’(~l]Lll[i(Jns  (J[
~llll)!oyllk’!ll. 1! ~!”L’;l[L’\ d !l:t(itll):]l  SL. [ l)fl]]illil]}(ll]] St:][d:ll”ll\  1)~1[ pL>l’ll]il\ {[l L- :I])l)lic.:l[ioll

()[’  (I ICSC S[illld Lll”d  S tL) [IC V~ll’i Cd. ‘1’IICI”L! :11’L! foLIr mccll:lnisnls I’<)r  v:tri:l(i(ln n:tmcly.
collective hilrgaining, sec(oral determinations, conlracts  of employment and varia[ion
determinations Imade by the Minis[cr of Labour, This appro:lcb  permits sullicient
Ilexihi]i[y  for the v:wiation olhmic conditions ot’cmploymtnt  while :It [he same time
creating appropriate safcguorcls to avoid extremes ofexploi[ntion

2. Application of the Ilill

3. Regulation ofworkingtimc



4. Ix;lve

Chap[cr  ThI-CC provides the tollowil]g b~tsic conditions 01 cmploymcn(:
4.1. Enlployccs  are c[l[i[lcd [0 ~1 consccutiv’c dnys’antlu:d  ]cave. AJ1 ctt]p]oycrmusl

I1OI pay On cmptoycc  itlslead ofgr:Llllitlg:ltlllu[il lcnvc(clauscs  20and 21).
4.2. An cmpl~)ycc  iscn[itlcd  [o six weeks’ paid sick Icavc itlcvery36 nwn[hs. AII

cinplo}cr nldy  rcqoil-c a mcdic:ll cel-(i[ica(c Iwl’(m pnying  an cmploycc  who is frLXIUCll[]y
illlwlll (L’ I; I(ISL’> 22 :1).

.!.~. /\ P[L’&!ll:ll)[  Cll]pi{)!’CC  lSL’ll[lllL’d  [()  [“t)lll” L’\)ll SL’Cll[i\’L’ llloll[ll Sol”lll;  l[Ulllll}” IL’:IVL’

(cl:lLisc  25). ~lllctll[>l{)ycr (~l`:ll)lcglltll) (cllll)ltlycc{  )lcllll)l()ycc[  ll[[sillglic icllil(l is Iio(
:IIIOWL?LI [()[>crlllit llcrt~) ljcl”l’c)rlll wi)l"kl[l:\[ isll;lz:lrcloLls l()llcr orhcrclli[d  (citlusc 26).

4.4. Full [imc cnlployccs  arc enti[lcd to three days paid family rcspo[)sibility leave
nllllu  ally  (clause 27).

3. Part iculars olemploymml and r e m u n e r a t i o n

Cll:ll][cr l; OLll”l>rovi~lc\”  f(~r[hc  Ioilowing:
5.1. All CIIIplOYCI  IUU\( supply ;II1 cnlploycc  with wri(tcl) pm[iculws ofcmploymcllt

\\hcII the cIuplo\cc  ~Mrts cillployl])cn[.  These  musl hc revised if [hc terms of’
Cmpk)ylncn[  Ch:lllgc (Cl:lllsc  29).

S,~.”EInplO>’cIS IIIUS1 dispi:ly ;I[ (he wot’kpincc  a s(a(cnlcllt  of cnlp]oyccs’ lights u n d e r

lhc’ ~i]l illo[licial  l:lllgLlilgcs Llscd:ll  (llcw()l"kio\ilcc  (ut:lLlsC  ~()).
5.1. Enlplo}’cm I1lUS( kcc]~:ircculdo(tllctillle  workccl  bycUCll Clllpl(lyCCtlllL[ thcit’

I“ClllUllCl:L(iOll  (Ci:lUSC 31).
5.4. TIIC Bill scchs  (~~ SL’[ tm[  lhc III; IIln CI’ ill wl]icll  L! IIIplt)yccs Inusl hc puid  mld  1 0

prolccl cInplo}  ccs I’IOIN uIIlnwt’ul dcdoc(ions  l’ron~ lhcir w:Igcs,  The rules for dculnling

112111UlWl:l[i  OIl :lllLl \V:L~L!S:U’C Set 011( (CkLUSCS 32-–35).

6. ‘1’crmin:l[iou of employment
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7. Prohibition of’ employment of children and forced Ialmur

Chapter Six provides for the [ollo\ving:
7.1. It is an ol~ence 10 employ a child Llnder 15 years  ot:lgc ~lr Ivhtl is Lllldcr  [he

minimum  school leaving tige in tcrmsol”dny law, i( [his is 15 c)rc)lclcI(cl:I(Isc4.3[  l)).
7.2. Cllil(ilcll llllLler 18111:ly llOllJe ctllplc)yccl t(Jcl()  \\'t>lki ll;illIll"(~l)ri:ltel '~lrlllcil":lyc(Jr

Ihat p!aces[hcrn at )’isk(cl:lllse~~(~)).
7.3. The Lise o! fol”ced I:lhollr is pr”ohihi[ed  and is :In Of~L!IICC  (C]:lllsc 48).

8. Var-iation of’ basic conditions of employment

9. Scctor:)l (Ietertllirl:ltiotls
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9.4. A Scc(ot-al  dclcrmin:ltion call rcgulo(c  my lnallcr concerning rcmuncmtio[l zwd
c~)ndi[it)us ol’clllj>loylllcll[.”

9.5. A scc[[)rd dctcrmit]atioll  may no[ covcrcmpluycrs UIKI cnlployccs CUVCICLI  by a
hdlg:lilllllg CUUIIL’11 dgl”cclncll[  (CIOLISC 55).

11. hlt)llit(}rillg,  clllorcclllellt: llld legal proceedings

11.1 .llw kli[li~[cr~  lll.iIl>c)~llll l:ly appoiul l:ll>t)(lr illsllcclL)lsl  \)[]totllc)lc, lll~)t~iluror
cntorcc  colllpli:tncc \vilh cnlploytncnl  laws (clauw 63).

11.2.  L;IbOLIr  inspcu(ors  InLLS( dvisc cmp]uyccs  :Iml cn)ploycrs  on t h e i r  righls d
oblign[ions in [crlns 0 1 ’  cmployincnt  lows. ‘1’hcy may :IISO CL) IILIUC( illSpCC(lOllS,

it]\cslig:llec  c)l]ll>!ni]  lls:]lldl ll:lyL]ucsli oll1lcrs~)tls and inspcc(,  copy nndremovc records
nlld C)lilCl” I”C]CV;Lllt  dUCLllllClltS  (ChlLISCS fI~--6f).

11.3.  An itlslJec[or nlay  serve d con]pli:mcc  o l d e r  olI  an e m p l o y e r  who is  nol
complying wi[h a pm\’isiun ol’ (hc Bill. The cmpluycr nmy  OIIICC[ xgains(  the order to the

Dii-cc(~~r-Gctlcr:  il: I.dmur. who :11’(cr rccciving Icl?rcsclit:i(iotls.  may conlirm, i]loLlily or
\L’[ ilSldL’  :111 L)[”LI(’1”, ‘[ ’l)l\(k’L’l!ilol)  1$ SLllliCL’( [[t LI]lll{’;ll {~) [l IL’ ],:l[lolll’(  ’(1(11”[ (L]: IIIWS (){)
7.3).

I I .4. “1’IIc tl)iixiillulll pcllul~ics lhal Iluiy hc illlp{)scd 1’01- I’ililuw (0 C(mlllly \vi[ll ~llc BII1
:11”~ s~~ OU[  I l l  SL’hCdLl[C  ‘hVO.

i ] .5. Tk Labour  Court  hmi cxc]usivcjurisdiclion  ill d] Ilwtlm  arising Litdcr the ~iil,
cxccpt Iillcreltlt-isdic[ioll  is given to :mothcrbody and in criminal matters. The !Aour
Court has ccJncurrcnt jurisdiction will] the civil courts to hem disputes concerning
contracts  01 Cnlplo}tnen[  (CILLUSC 77).

1 [.6. En]plo!ces I]my Ilotllcd  iscritlliil:t[cd: ig{tillst l’orcxclcisillgr  iglllsil~  [crmsol”
(his Bill (cl;1uscs78—S  l).

12. GL!Iler-ill ●

The 13ill includes a l~Llllll>cr(~lgcllcr:ll previsions including lhc foll~)willg:
I ~. [. t\ [clllp(lr:lry  cmp]t)!’nlcnl service anLi lhc  clico[ we joilllly md scvcra[iy Ii:lblc

iftlw  tenlpor:wy  cmpluy]]wnt scrvicc does nu( conlply wi[h IIICAC(  (CIWSC  82).
12,2.  “I_hc  Alillis[cr  nluy. on t he  ad\icc  L)I’ the Colnmissioo  :md b y  nuticc in Ihc

(;[/:{(/,’.  dc~>itt :I[i! c:l[cgor)  of” pcrsolls [u lx cmployccs  1’(w  Ihc purposes  01 [I)c ACL
(L’l:lusc  S.3).

12.3,  Thu Rfi[listcrm:ij.  af[crco[lsul(ing  NEDLAC,  issue Codes of Good f%cticc,
illCILldillg OIICS  on [he rcgula[ion ot’ \vfllking  lime aid (he protcctiun  ofcinployces  during
p[-cgnilnc) MICI [hc birth L) I a child (L’l:lUsc  X7).

13.  rI’r;lllsitiotl:ll  I’rovisiom
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