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To give effect to theright to fair labour practicesreferred toin section 23(1) of the
Constitution by establishing and making provision for the regulation of basic
conditions of employment; and thereby to comply with the obligations of the
Republic as a member state of the International Labour Organisation; and to

BILL

provide for matters connected therewith.

E IT ENACTED by the Parliament of the Republic of South Africa as

follows:—
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CHAPTER ONI
Definitions, purpose and application of this A ¢
Definitions

1. Inthis Act,unless the context indicates otherwise—
“’agreement “ includes a collective agreement; _
“area” includes any number of areas, Whether or not contiguous;
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“bargaining council” mcans abargaining council registered in terms of the Labour
Relations Act.1995, and. in relationto the public service. includes the bargaining
councils referred to in section 35 of that Act;

“basic condition of employment” means a provision of this Act or scctoral

determination that stipulates a minimum term or condition of employment:

“CCMA” means the Commissionfor Conciliation. Mecdiation and Arbitration

established in terms of section |12 of the Libour Relations Act, 1995

“child” micans aperson who is under |8 years of age:

“code ol good practice™ means acode ol good practice issued by the Minister in

terms of section 87 ol this Act;

“collective agreciment™ means @ written agreement concerning terms and

conditions of cmploymentor any other matter 0’ mutualinterest concluded by one

or more registered trade unions, on the one hand and, on the other hand—

(a)one or more employers;

(h) one or more registered eimployers’ organisations; Or

(c) one or niore employers and one or more registered employers’ organisation;

“Commission” means the Employment Conditions Commission established by

section 59( 1);

“compliance order” means a compliance order issued by alabour inspector in

terms of section 69(1);

“Constitution” means the Constitution of the Republic of South Africa. 1996 (Act

No. 108 of 1996);

“council” includes a bargaining council and a statutory council;

“Department’” means the Department of Labour;

“Director-General” mcans the Director-General of Labour;

“dispute” includes an alleged dispute;

‘{ domestic worker” means an employee who performs domestic work in the home

of his or her employer and includes—

(a)a gardener;

(h)a person employed hy ahouschold as driver of amotor vehicle: and

{e) a person who takes care of children, the aged. (tic sick. the frail or the disabled,

but dots not include a furm worker:

“empl oyee™ mean -

(a) ‘any person. excluding an indcpendent contractor, who works for another
person or for the State and who receives, or is entitied to receive, any
remuneration; and

(b) any other person who in any manner assists in carrying on or conducting the
business of an employer,

and “employed” and “employment’” have a corresponding meaning; '

“employers’ organisation” means any number of employers associated together for

the purpose, whether by itself or with other purposes, of reguiating relations

between employers and employees or trade unions;

“employment law” includes this Act, any other Act the administrationof which has

been assigned to the Minister, and any of the following Acts:

(a) The Unemployment Insurance Act, 1966 (Act No. 30 of 1966);

(b) the Manpower Training Act, 1981 (Act No. 56 of 1981):

(¢) the Guidance and Placement Act, 198 | (Act No.62 of 1981 );

(d)1he Occupational Health and Safety Act, 1993 (Act No. 85 of 1993);

(¢) the Compensation for Occupational Injuries and Diseases Act. 1993 (ActNo.
130 of 1993);

“farm worker” means an employee who is employed mainly in or in connection

with faming activities. and includes an employee who wholly or mainly performs

domestic work in ahome on a farm;

“Labour Appeal Court™ means the Labour Appeal Courtestablished hy section167

ol the Labour Relations Act, 1°{).5;

“1_abour Court’” means the Labour Court established by section (S 1 of the Labour

Relations Act, 1995,

I CEmployee™ s given a specilic meaning in section 82¢1)

1

25

30

35

40

45

50

55



0

“fabour inspector”™ means a labour inspector appointed under section 63, and
includes any persondesignated by the Minister under that section to perform any
function of a labour inspector;

*Labour Relations Act, 1995” means the Labour Relations Act, 1995 (Act No. 66

of 1995); 5
“medical practitioner” means a person entitled to practise asa medical practitioner

in terms of section 17 of the Medica, Dental and Supplementary Health Scrvice
Professions Act, 1974 (Act No. 56 of 1974);

“midwife’ meansapersonregistered orenrolled o practise asamidwifein 1(Crills

of section 16 of the Nursing At{, 1978 (ActNo. 50 of 1978); 10
“Minister” means the Minister of Labour;

“month” means a calendar month;

“NEDLAC” means the National Economic, Development and Labour Council
established by section 2 of the National Economic,Development and Labour
Council Act, 1994 (Act No. 3501’ 1994); 15
“ordinary hours of work” means the hours of work permitted in terms of section 9

or in terms of any agreement in terms of sections 11 or | 2;

“overtime” mcans the time that an employee works during a day ora week in
excess of ordinary hours of work;

“prescribe” means to prescribe by regulation and “prescribed” hasa correspond- 20
ing meaning;

“public holiday” means any day thatis a public holiday in terms of the Public
Holidays Act, 1994 (Act No. 36 of 1994);

“public service” means the public service referred to in section 1 (1) of the Public
Service Act, 1994 (Proclamation No. 103 of 1994), and includes any organisational 25
component contemplated in section 7(4) of that Act and specified in the first
column of Schedule 2 to that Act, but excluding—

{a)the members of the Notional Defence Force;

(b)the National Intelligence Agency; and

(¢) the South African Secret Service; 30
“registered employers’ organisation”” means an employers” organisation registered
under section 96 of the Labour Relations Act, 1995;

“registered trade union™ means i trade union regi stered under section 96 of the
LLabour Relations Act. [9YS;

“remuneration’ means any payment in money or in kind, or both in money and in 35
kind, made or owing to any person in return for that person working for any other
person, including the State, and “remunerable’ has a corresponding meaning;?
“sector” means an industry or a service or a part of an industry or a service;
“sectoral determination” means a sectoral determination made under Chapter
Eight; 40
“senior managerial employee” means an employee who has the authority to hire,
discipline and dismiss employees and 10 represent the employer internally and
externaly;

“statutory council” meansa council establishedunder Part E of ChapterI1Tof the
Labour Relations Act, 1995; 45
“temporary employment service” meansany person Who, for reward, procures for,

or provides to, a client, other persons——

{a) who render services to, or perform work for, the client; and

{b) who arc¢ remunerated by the temporary employment service;

“this Act” includes the Schedules and any regulation made under this Act, but docs 50
not include the headings or footnotes;

“trade union” means an association of employees whose principal purpose is 10
regulate relations between employees and employers, including any employers’
organisations;

“trade unionofficial”™ includes an official of afederation ol trade unions; 55
“trade union representative”™ means a trade union representati ve who is entitded 1o
exercise the rights contemphated in section ) of the Labour Relations Act, 1995,

2. Remuncration™ is given a specific meaning in section 35(5),
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“wage’ means the amount of money paid or payable to an employee in respect of
ordinary hours of work or. it’ they are shorter, the hours an employee ordinarily
worksin a day or week;

“week” in relation to an employee, means the period of seven days within which

(he working week of that employee ordinarily falls; 5
“workplace” means any place where employces work;

“workplace forum™ means a workplace forum established under Chapter Vool the
Labour Relations Act, 1995,

Purpose of this Act

2. The purposc of this Actis lo advance ccononic development and social justice by 1 ()
fulfilling the primary objects of (his Act which are
(a) (0 give cifectto and regulate the right to lair Tabour practices conferred by

section 23( 1) of the Constitution—

(i) by cstablishing and enforcing basic conditions of employment; and

(ii) by regulating the variation of basic conditions of employ ment; 15
(b) 10 give cflect to obligations incurred by the Republic as a member state of the

International Labour Organisation.

Application of thisAct

3. (1) This Actapplies to all employces and employers excepl—
(a) members of the National Defence Force,the Nationa Intelligence Agency 20
and the South African Secret Service; and
(b) unpaid volunteers working for an organisation serving a charitable purpose.
(2) This Act applies to persons undergoing vocationa training cxcept to the extent
that any termor condition of their employment is regulated by the provisions of any
other law.
(3) This Act, except section 41. does not ripply to persons employed onvessels atsea
in respect o which the Me rehant Shipping Act, 1T951{ActNo. 57 of 1951, applics
exeept 10 the extent provided Tor in a sectoral determination.

(]
N

Inclusion of provisionsin contracts of employment

4. A basic condition of employment constitutes a term of any contract of employment 30
except to the extent that
(a) any other law provides a term that is more favourable to the employee;
(b) the basic condition of employment has been replaced, varied, or excluded in
accordance with the provisions of this Act; or
(c¢) aterm of the contract of employment is more favourable to the employee than 35
the basic condition of employ ment.

ThisAct not aflected by agreements

5. This Act or anything clone under it takes precedence over any agreement, whether
entered into before or after the commencementof [his Act.

CHAPTER TWO 40
Regulation of working time

Application of this Chapter

6. (1) This Chapter, except section 7, does not apply to-—
(«) senior managerial cmployees;
(h) employces engaged as sales stall” who travel to the premises of customers and 45
who regulate (heir own hours of work;
(¢) employees who work less than 24 hours a moath for an employer.
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(2) Sections 9, lo(l), 14(D).15(1), 17(2) and 18(1) donot apply to work which is
required to be done without delay owing to circumstances for which the employer’ could
not reasonably havebeen expected to make provision and which cannot be performed by
emiployees during their ordinary hours of work.

(3) The Minister must, on the advice of the Commission, make a determination that 5
excludes the application of this Chapter or any provision Of it to any category of
employees earning in excess of anamount stated in that determination.

(4)Beforethe Minister issues anotice in terms of subscction (3), the Minister must —

(c1) publishvin the Gazerte o draft of the proposed natice; and
(h) nvite interested persons to submit written representations on the proposed 10
notice within a reasomable period.

Regulation of working time

7. Every employer must regulate the working time of each employee—
(a) in accordance with the provisions of any Act governing occupational health
and safety; 15
(b) with due regard [0 the health and safety of employees;
(¢) with due regard to the Code of Good Practice on the Regulation of Working
Time? issued under section 87( 1)(a); and
{d) with due regard to the family responsibilities of employees.

I nterpretation of day 20

8. For the purposes of sections 9,10 and | I, “*day” means a period O[ 24 hours
measured from the time when the employee normally commences work.

Ordinary hoursof work

9. (1) Subject to this Chapter, an employer may not require or permit an employce to
work more than— 25
(a) 45 hours in any week; and
(h) ninc hours in any day if the employce worksfor five days or fewerina week;
or
(cjeight hours in any day if the employee worksonmorethanfive days in a week.

(2} an employee’s ordinary hours of work in terms of subsection (1 ) may by 30
agreement be extended by Up tol5minutesinaday butnot more than 60 minutes in a

week to enable an employee whose duties include serving members of the public to
continue performing those duties after the completion of ordinary hours of work.

(3) Schedule I establish procedures for the progressive reduction of the maximum
ordinary hours of work to a maximum of 40 ordinary hours of work per week and cight 35

ordinary hours of work per day,

Overtime

10. (1) Subjectto this Chapter, an employer may not require or permit anemployee
{u) to work overtime except in accordance with an agreement;
(h) to work more than- 40
(i) three hours overtime a day; or
(ii) ten hours’ overtime a week.
(2) An employer must pay an employee at least one and one-half times the employee's
wage for overtime worked.

(3) Despite subsection (2), an agreement may provide for an employer 10— 45

3. I’k Code of Good Practice issued by the Minister of Labour under section 87( 1)) will contain
provisions concerning the arrangement ot work and, in particular, itsimpact upon the health, safety and
welfare of employees. Issues that would be included are shift work, night work, rest periods during
working time, family responsibilities and work by children.
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(a) pay an employee not less than the employee’s ordinary wage for overtime
worked and grant the employee at least 30 minutes time off on full pay for
every hour ofovertirne worked; or

(b) grant an employee at least 90 minutes’ paid time off for each hour of overtime
w orked. 5

(4) (a) An employer must grant paid time off in terms of subsection (3) within one
month of the employee becoming entitled to it

(H) An agreementin writing may increase the period contemplated by paragra ph (a)
tof2 nioimns.

(5) An agreement concluded in terms of subsection (1) with an employee when the 10
cmployce commences employment, or during the first threemonths of employment,
lapses after one year.

Compressed working week

11. (1) An agreement in writing may require or permit an employee to workup to
twelve hours in a day, inclusive of the meal intervals required in terms of section 14, 15
without receiving overtime pay.

(2) An agreement in terms of subsection(l) miry not require or permit an employee to
W ork—

{a) more than 45 ordinary hours of work in any week;
(b) more than ten hours overtime in any week; or 20
(c) on more than five days in any week.

Averaging of hours of work

12. (1) Despite sections 9(I) and (2) and 10(1 )(h), the ordinary hours of Wet-k and
overtime of an employee may be averaged over a period of up to four months in terms
ol acollective agrcement. 25
(2) Anemployer may not require or perniitan emiployce who is bound by a collective
agreementin terms ol subseetion (1) to work more (han—
fa)an average of 45 ordinary hours of work in a week over the agreed period;
(b) an average of five hours’ overtime in a week over the agreed period.
(3) A collective agreement in terms of subsection (I) lapses after 12 months. 30
(4) Subsection (3) only applies to the first two collective agreements concluded in
terms of subsection (1).

Deter mination of hours of work by Minister

13. (1) Despite this Chapter, the Minister, on grounds of health and safety, may
prescribe by regulation the maximum permitted hours of work, including overtime, that 35
any category of employee may work—

(a) daily, weekly or during any other period specified in the regulation; and

(b) during a continuous period without a break.

(2) A regulation in terms of subsection (1) may not prescribe maximum hours in
excess of those permitted in sections 9 and 10. 40

(3) A regulation in terms of subsection (1) may be made only—

(a) on the advice of the chief inspector appointed in terms of section 27 of the
Occupational Health and Safety Act, 1993 (Act No. 85 of 1993), or the chief
inspector appointed in terms of section 48 of the Mine Health and Safety Act,
1996 (Act No. 29 of 1996); and 45

{b)after consulting the Commission.

Meal intervals

i4. (1) Ancmployer must give ancmiployee who works continuously for more than
live hours a mealinterval of at least one continuous hour.

(2) During ameal interval the employee maybe required or permitted to perform only 50
duties that cannot bc left unattended and cannot be performed by another employee.
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(3) An employee mustbe remunerated—
(a)foramealinterval in which the employec is required to work or is required to
be available for work; and
(b)t'or any portionof a meal interval thatisin excess of 75 minutes, unless the
employee lives on the premises at which the workplace is situated.
(4) For the purposes of subsection (1), work is continuous unless it is interrupted by
an interval 01 atleast 60 minutes.
(5) An agreement in writing may—
(a) reduce the meal interval to notless than 30 minutes;
(h) dispense with a meal interval for an employcee who works fewer than six hours
on a day.

Daily and weekly rest period

15. (I') An employer must allow anemployee—
{a) adaily rest period of at least twelve consecutive hours between ending and
recommencing work; and
(b) aweekly rest period of at least 36 consecutive hours which, unless otherwise
agreed, must include Sunday.
(2) A daily rest period in terms of subsection ( 1 )(a) may, by written agreement, be
reduced to 10 hours for an employee—
(a) who lives on the premises at which the workplace is situated; and
(b) whose mea] interval lasts for at least three hours.
(3) Despite subsection ( 1)(h), an agreement in writing may provide for—
(a)arest period of at least 60 consecutive hours every lwo weeks; or’
(b) an employee’'s weekly rest period to be reduced by up to eight hours in any
week if the rest period in the following week is extended equivalently.

Pay for work on Sundays

16. (1) An employer must pay an employee who works on a Sunday at double the
employee's wage for each hour worked, uniess [he employee ordinarily works on a
Sunday, in which case the employer must pay the employee atone and one-half times the
employee’s wage for cachhour worked.

(2) I an employec works less than the employee’s ordinary shift on a Sunday and the
payment that the employee is entitled to in terms of subsection (| ) is less than the
employee's ordinary daily wage, the employer must pay the employee the employee’s
ordinary daily wage.

(3) Despite subsections (1) and (2), an agreement may permit an employer to grant an
employee who works on a Sunday paid time off equivalent to the difference in” value
between the pay received by the employee for working on the sunday and the pay that
the employee is entitled to in terms of subsections (1) and (2).

(4) Any time worked on a Sunday by an employee who dots not ordinarily work on
a Sunday is not taken into account in calculating an employee’s ordinary hours of work
in termsof section 9( 1) and (2), but is taken into account in calculating the overtime
worked by the employee in terms of section 10( 1 )(h).

(5) If ashift worked by an employee falls on a Sunday and another day, the whole shift
is deemed to have been worked on the Sunday, unless the greater portion of the shift was
worked on the other day, in which case the whole shift is deemed to have been worked
on the other day.

(6)(a) An employer must grant paid time off in terms of subsection (3) within one
month 01’ the employee becoming entitled to it.

(b) An agreement in writing may increase the period contemplated by paragraph («)
101 2111011 [11s.

Night work

17. (1) In this section, “night work™ means work performedafter 1 8:00 and before
06:00 the next day.
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(2) An employer may only require or permit an employee to perform night work, if so
agreed, and i f—

(a) the employee is compensated by the payment of an allowance, which may be
a shift allowance, or by a reduction of working hours; and

(D) transportation is available between the employee’s place of’ residence and the
workplace atthe commencement and conclusion of the emiployee’s shift.

(3) Anemployer who requires an employee o perform wark ona regular basis after
2.3:00 and before 06:00 the nextday must ---

(a)inform the employee ol any health and safety hazards associated with the
work that the cmployee is required to perform;
(h) a the request of the employcee, enable the employee 10 undergo a medical
examination conceining those hazards—
(i) before the employce starts, or within a reasonable period of the cmiployee
starting. such work; and
(if) at appropriate intervals while the employee continues to perform such
work; and
(c) transfer the employee to suitable day work within a reasonable time if—
(i) the emiployce sullers from a headth condition associated with the
performance of night work; and
(i) it is practicable for the employer to do so.

(4) For the purposes of subsection(3), an employee works on a regular basis if the
cmployce works for a period of longer than onc hour after 23:()() and before 06:00 at
least five times pcr month or 50 times per year.

(5) The Minister may, after consulting the Commission, make regulations relating to
the conduct of medical examinations for employees who perform night work.*

Public holidays*s

18. (1) An employer may not require an employee to work on a public holiday except
in accordance with an agrecment.

(2) IF a public holiday lalls on a day on which an employee would ordinarily work, an
cmploycr must pay—-

(a) an cmployec who dots not work on the public holiday, at least the wage that
the employee would ordinarily have received for work on that day;
(b) an employee who does work on the public holiday—
(i) at least double the amount referred to in paragraph (a): or
(ii) if it is greater, the amount referred to in paragraph (a) plus the amount
earned by the employee for the time worked on that day.

(3) If an empfoyee works on a public holiday on which the employee would not

ordinarily work, the employer must pay that employee an amount equalto—
(a) the employee’s ordinary daily wage; plus
(b) the amount earned by the employee for the work performed that day, whether
calculated by reference to time worked or any other method.

(4) An employer must pay an employee for a public holiday on the employee’ s usual
pay day.

(5) If a shift worked by an employee falls on a public holiday and another day, the
whole shift is deemed to have been worked on the public holiday, but if the greater
portion of the shift was worked on the other day, the whole shift is deciied to have been
worked on the other day.

4. Scction 90 protects the confidentiality of any medical examination conductedmicims of this Ad.
5. Interms of section 2(2) of the Public Holidays Act, 1994 (Act No. 36 of 1994), a public holiday is
exchangeable for any other day whichis lixed by agreement or agreed to between the employer and the

cmployce.

25

30

35

40

45



[2

“

CHAPTER THREE
Leave

Application of this Chapter

19. (1) This Chapter does not apply to an employee who works fess than 24 hours a
month{or an employer.

(2) Unless an agreement provides otherwise, this C1hapter does notapply to leave
granted o an employcee in excess of the employee’s entitlement under this Chapler.

Annual leave

20. (1) In this Chapter, “annual leave cycle’” means the period of 12 months

employment with the same employer immediately following—
(a)an employee’s commencement of employment; or
(b) the completion of that employee's prior leave cycle.

(2) An employer must grant an employee at least—

{a)2] consecutive days annual leave on full remuneration in respect of each
annual leave cycle; or

{b) by agreement, one day of annual leave on full remuneration for every 17 days
on which the employee worked or was entitled to be paid.

{c) by agreement, one hour of annual leave on full remuneration for every 17
hours on which the employee worked or was entitled to be paid.

(3) An employee is entitled to take leave accumulated in an annual leave cycle in
terms of subsection (2) on consecutive days.

(4) An employer must grant annual lcave not later than six months after the end of the
annual leave cycle.

(5) An employer may not require or permit an employee to take annua leave during—

{(a) any other period of leave to which the employee is entitled in terms of this
Chapter; or
(b) any period of notice of termination of employment.

(6) Despite subsection (5), an employer must permitan employee, a the employee's
writlenrequest, lo take leave during a period of unpaid feave.

(7) An employer may reduce an employee’s entitlement to annualleave by the number
of days of occasiona leave on full remuneration granted to the employee at the
employee’s request in that leave cycle.

(8) An employer must grant an employee an additional day of paid leave if a public
holiday falls on a day during an employee's annual leave on which the employee would
ordinarily have worked.

(9) An employer may not require or permit an employee to work for the employer
during any period of annual leave.

( 10) Annual leave must be taken-—

(a)in accordance with an agreement between the employer and employee; or
(b) if there is no agreement in terms of paragraph («), a atime determined by the
employer in accordance with this section.

(11) An employer may not pay an employee instead of granting paid leave in terms of
this section except—

(a) on termination of employment; and
(b) in accordance with section 40(b) and (¢).

Pay for annual leave

21. (1) An employer must pay an employeeleave pay at least equivalent to the
remuneration thin the employee wWould havereceivedf{or working for a period equalto
the period of annual leave, cileulated—

(a) atthe employee’s rate of remuneration nnmediately hefore the beginning, of
the period of annual leave; and
(b) in accordance with section 35.
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(2) An employer must pay an employee leave pay
{a) before the beginning of the period of leave; or
{b) by agreement, on the employee’'s usua pay day.

Sick leave

22. (1) Inthis Chapter, “sick leave cycie” mean s the period of 36 months’

cmploymient with the sine emiployer immediately following—-
(a) an employee’ s commencement of cmployment;
(D) the completio n of that employee’s prior sick leave cycle.

(2 During every sick leave cycle, an employec is entitled to an amount of paid sick
leave equal to the number of days the employee would normally work during a period
of six weeks.

(3) Despite subsection (2), during the first six months of employment, an employee is
entitled to onc day’s paid sick Icave for every 26 days worked.

(4) During an employee’sfirst sick leave cycle, an employer may reduce the
employee’s entitlement to sick leave in terms of subsection (2) by the number of days’
sick leave taken in terms of subsection (3).

(5) Subject to section 23, an employer must pay an employee for aday’ssick lcave—

(a) the wage the employee would ordinarily have received for work on that day;
and
(b)on the cmployce's usual pay day.

(6) Anagreement may reduce the pay to which an employee is entitled in respect of
any day’s absence in terms of this section if—

(a) the number of days of’ paid sick leave is increased at least commensurately
with any reduction in the daily amount of sick pay; and
() the employee’s entitlement 10 pay—

(i) for any day’s sick leave is at least 75 per cent of the wage payable to the
employee for the ordinary hours the employee would have worked on
that day; and

(ii) over the sick leave cycle is at least equivalent to the employce's
cutitfementinterms of subscction (2).

Proof of incapacity

23. (1) An employer is not required to pay an employee in terms of section 22 if the
employee has been absent from work for more than two copsecutive days or on more
than two occasions during an eight-week period and, on request by the employer, does
not produce a medical certificate stating that (he employee was unable to work for the

duration of the employee’ s absence on account of sickness or injury.

(2) The medical certificate must be issued and signed by amedical practitioner or any
other person who is certified to diagnose and treat patients and who is registered with a
professional council established by an Act of Parliament.

(3) If it is not reasonably practicable for an employee who lives on the employer’s
premises to obtain a medica certificate, the employer may not withhold payment in
terms of subsection ( 1 ) unless the employer provides reasonable assistance to the
employee to obtain the certificate.

Application to occupational accidents or diseases

24, Sections 22 and 23 do not apply to an inability to work caused by an accident or
occupational disease as defined in the Compensation for Occupational Injuries and
Diseases Act, 1993 (Act No. 130 of 1993), or the Occupationa Diseases in Mines and
Works Act, 1973 (ActNo.78 of 1973), exceptinrespectof any period during which no
compensation is payable interms of those Acts.
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Mater-nity leave®

25. (1) Anemployeeisentitledto at least four consecutive months' maternity leave.

(2) An employee may commence maternity jeave-—

(a)at any time from four weeks before the expected date of birth, unless
otherwise agreed; or 5

(b) on a date from which a medical practitioner or a midwife certifies that it is
necessary for the employee’s health or that of her unborn child.

(3) Noemployee may work for six weeks after the birthof her child, unlessamedical
practitioner or midwile certifies that she is lit to do so.

(4) Anemployee who has a miscarriage during the third trimester of pregnancy or 10
bears a stillborn child is entitled to maternity leave for six weeks after the miscarriage or
stillbirth, whether or not the employee had commenced maternity leave at the time of the
miscarriage or stillbirth.

(5) An employee must notify an employer in writing, unless the employee is unable
to do so, of the date on which the employee intends to— 15

{a) commence maternity leave; and
(b) return to work after maternity leave.

(6) Notification in terms of subsection (5) must be given—

(a) at least tour weeks before the employee intends to commence maternity leave;
or
(b) if it is not reasonably practicable to do so, as soon as is reasonably practicable.

Protection of employees before and after birth of a child

26. (1) No employer may require or permit a pregnant employee or an employee who
is nursing her child to perform work that is hazardous to her health or the health of her
child.” 25
(2) during an employee’ s pregnancy, and for a period of six months after the birth of
her child, her employer must oiler her suitable, aternative employment on terms and
conditions that are no less favorable than her ordinary terms and conditions of
employment, if—
(a) the employee 1S required to perform night work, as defined by section 170 1) or 30
her work poses a danger to her health or safety or that ol her ¢hild; and
(b) it is practical for the employer to do so.

Family responsibility leave

27. (1) Thissection appliesto an employce—
(a) who has been in employment with an employer for longer than four months; 35
and
{b) who works for at least four days a week for that employer.
(2) An employer must grant an employee, during each annua leave cycle, at the
request of the employee, three days paid leave, which the employce is entitled to take—
(a) when the employee’s child is born; 40
(h) when the employee’s child is sick; or
{c) in the event of the death of—
(i) the employee's spouse or life partner; or
(ii) the employee's parent, adoptive parent, grandparent, child, adopted
child, grandchild or sibling, 45
(3) Subject to subsection (5), an employer must pay an employee for a day’s family
responsibility leave—

6. I enms of section 187¢H(¢) of the Libour Relations Act, 1995, the dismissal ol an employee on
accountofher pregnancy,intended pregnancy, or any reasonrelatedioher pregnancy, is automatically
unfair. The delinitionof dismissal in section 186 01 the Labour Relations Act, 1995, includes the
refusalto allow an employee [o resume work after she has taken maternity leave in [ems of any law,
collective agreement or her contract.

7. The Minister mustissuc a Code of Good Practice on the Protection of Employees during Pregnancy
and after the Birth of a Child in terms of section 87(1)(h).



15

(a) the wage the employee would ordinarily have received for work on that day;
and
(b) on the employee's usual pay day.

(4) An employee may take family responsibility leave in respect of the whole or a part
of aday.

(5) Before paying an employee for leave in terms of this section, an employer may
require reasonable prool” of an event contemplated in subsection( 1) for which the lcave
was required.

(6) An employee’s unused cntitlement to Icave in (erms of this section lapses at the
end of the annual leave cycle in which it accrues.

(7) A collective agreement may vary the number of days and the circumstances under
which leave isto be granted in terms of this section.

CHAPTER FOUR
Particulars of employment and remuneration

Application of this Chapter

28. (1) This Chapter does not apply to an employee who works less than 24 hours a
month for an employer.
(2) Sections 29( 1)(n),(0) and (p), 30, 31 and 33 do not apply to—
{a) an employer who employs fewer than five employees, and
(b) the employment of a domestic worker.

Written particulars of employment

29. (1) An employer must supply an employee, when the employee commences
employment, with the following particulars in writing—

(a) the full name and address of the employer;

(h)thename and occupation 0f theemployce, or a brief description 01 the work
for which the employce is erployed,

(c) the place of work, and, where the employee is required or permitted to work
a various places, an indication of this;

(d) the date on which the employment began;

(e) the employee’s ordinary hours of work and days of work;

(f) the employee’s wage or the rate and method of calculating wages;

{g) the rate of pay for overtime work;

(h) any other cash payments that the employee is entitled to;

(i} any payment in kind that the employee is entitled to and the value of the
payment in kind;

(j) how frequently remuneration will be paid;

(K) any deductions to be made from the employee’s remuneration;

(1) the leave to which the employee is entitled;

(m) the period of notice required to terminate employment, or if employment isfor
a specified period, the date when employment is to terminate;

(n) a description of any council or sectoral determination which covers the
employer’ s business;

{0) any period of employment with a previous employer that counts towards the
employee’s period of employment;
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{p) alist of any other documents that form part of the contract of employment, 45

indicating a place that is reasonably accessible to the employee where a copy
of each may be obtained.
(2) When any matter listed in subsection (1) changes—
() the written particulars mustbe revised toreflect the change; and
(b)the employee must be supplied with a copy of the document reflecting the
change.
(3) If an employee is not able to understand the written particulars, the employer must
ensure that they are explained to the employee in alanguage the employee understands.

50
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(4) Written particulars in terms of this section must be kept by the employer for a
period of three years after the termination of employment.

Informing employees of their rights

30. An employer must display at the workplace where it can be read by employees a
statement in the prescribed form of the employee’ s rights under this Act in the official
languages which are spoken in the workplace.

K eeping of records

31. (1) Every employer must keep a record containing at least the following
information—
{a) the employee’s name and occupation;
(b) the time worked by each employee;
(c) the remuneration paid to each employee;
(d) the date of birth of any employee under 18 years of age; and
(e) any other prescribed information.
(2) A record in terms of subsection (1) must be kept by the employer for a period of
three years from the date of the last entry in the record.
(3) No person may make afalse entry in a record maintained in terms of subsection
.
(4) An employer who keeps a record in terms of this section is not required to keep
any other record of time worked and remuneration paid as required by any other
employment law.

Payment of remuneration

32. (1) An employer must pay to an employee any remuneration that is paid in
money—
(a) in South African currency;
(b) daily, weekly, fortnightly or monthly; and
(c) in cash, by chequeor by direct deposit intoan account designatedby the
employce.
(2) Any remuneration paid in cash or by cheque must be given to each employee—
(a) a the workplace or at a place agreed to by the employeg;
(b) during the employee’ s working hours or within 15 minutes of the commence-
ment or conclusion of those hours; and
{c) in a sealed envelope which becomes the property of the employee.
(3) An employer must pay remuneration not later than seven days after—
(a) the completion of the period for which tbe remuneration is payable; or
{b) the termination of the contract of employment.
(4) Subsection (3)(b) does not apply to any pension or provident fund payment to an
employee that is made in terms of the rules of the fund.

Information about remuneration

33. (1) An employer must give an employee the following information in writing on
each day the employee is paid:
(a) The employer’'s name and address;
(b) the employee’s name and occupation;
{c) the period for which the payment is made;
(d) the employee’s remuneration in money;
{e) the amount and purpose of any deduction made from the remuneration;
(f} the actual amount paid to the employee; and
(g) if relevant to the calculation of that employee’s remuneration—
(i) the employee’s rate of’ remuneration and overtime rale;
(ii) the number of ordinary and overtime hours worked by the employee
during the period for which the payment is made;
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(iiiy  the number of hours worked by the employee on a Sunday or public
ho] i day during that period; and
(iv) if an agreement 1o average working time has been concluded in terms of
section i 2, the totalnumber of ordinary and overtime hours worked by
the employec in the period of averaging.
(2) The writteninformation required in termsof subscetion (1) mustbe given tocach
cemployee -
{er) at the workplace or ata place agreed to by the emiployee: and
(h) during the employee's ordinary working hours or within | 5 minutes of the
commencement or conclusion of those hours,

Deductions and other acts concerning remuneration

34. (i) An employer may not make any deduction from an employee’s remuneration
unless—
(a) subject to subsection (2), the cmployee in writing agrees to the deduction in
respect of a debt specified in the agreement; or
(b) the deduction iS required or permitted in terms of a law, collective agreement,
court order or arbitration award.
(2) A deduction in terms of subsection (i )(«) may be made to reimburse an employer
for loss or damage oniy if—

(1) thelossor damage occurred in the course of employment and was duc to the 20

fault of the employcec;

(b) the employer has followed a fair procedure and has given the employee a
rcasonable opportunity to show why the deductions should not bc made;

(c) tiletotal amount of the debt dots not exceed the actual amount of the loss or
damage; and

(d) the total deductions from the employee’s remuneration in terms of this
subsection do not exceed one-quarter of the employee's remuneration in
money.

3 A deductionin terms of subsection (1 a) in respect of any goods purchased by the
cmiployee must specily the nature and quantity of the goods.

(4) An employer who deducts an amount from an employee's remuneration in terms
of subsection ( 1) for payment to another person must pay the amount to the person in
accordance with the time period and other requirements specified in the agreement, law,
court order or arbitration award.

(5) An employer may not require or permit an employee to—

(a) repay any remuneration except for overpayments previously made by the
cmployer resulting from an error in calculating the employee’s remuneration;
or

(b) acknowledge receipt 01 an amount greater than the remuneration actually
received.

Calculation of remuneration and wages

35.( 1 YAnemployec’s wage is calculated by reference to the number of hours the
cmployee ordinarily works.

(2) For the purposes of calculating the wage of aneiployee by time, an employee is
deemed ordinarily to work-

(u) 45 hours in a week, unless the employee ordinarily works a lesser number of
hours in aweek;

(b) ninehours in aday, or seven and a haif hours in the case of an employee who
works for more than five days a week, or tile number of hours that an
cmployee works in o day in terms of anagree men t concluded in accordance
with section 1 1. unless the employee ordinarily works alesser number of
howrsin a day.

(3) An employee's monthly remuncration or wage is four and one-third times the
employee’s weekly remuneration or wage, respectively.
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(4) 11 anemployee’s remuncration or wage is calculated, either wholly orin part, on
abasis otherthantimeor if an employee’ s remuneration or wage fluctuates significantly
from period to period, any payment tothat employee in terms of this Act must be
calculated by reference 10 the employee’s remuneration or wage during—

{a)the preceding 13 weeks,; or 5

{h) if the employee has been in employment for ashorter period, that period.

(5) For the purposes of calculating ancmployee’s annual] leave pay in terms of section
21 notice pay in terms Of section 38 or severance pay in terms of section < 1, an
cmployee’s remuneration—

(ar) includes the cash vialue o £ any payment in kind that forms part ot the
employee’s remuneration unless the employee receives that payment in kind;
but

(h) excludes
(i) gratuities;

(ii) allowances paid to an employee forthe purposes of enabling ant5
employee to work; and

(iii) any discretionary payments not related to the employee’s hours of work
or work performance.

0

CHAPTER FIVE
Termination of employment 20
Application of this Chapter

36. This Chapter does not apply to an employee who works less than four hours a
week for an employer.

Notice of termination of employment

37. (1) Subject to section 38, a contract of employment terminable at the instance of 25
a party to the contract may be terminated only onnotice 1)1 notless than—

(et} one week, 1t the employee has been employed for four week s or less;

{h)two weeks. it the eiployee has been employed for more than four weeks but
not more (ban one year;

(¢) one month, if (he employec— 30

(i) hasbeen employed for onc year or more; or
(ii ) isafarm worker or domestic worker who has been employed for more
than four weeks.

(2) A collective agreement may permit a notice period shorter than that required by
subsection ( 1).

(3) No agreement may require or permitan employeeto give a period of notice longer
thanthat required of the employer.

(4)(a}Noticeof termination of a contract of employment must he given in writing,
except when it is given by aniilliterate employee.

(L) 1f an employee who receives notice 01" termination isnot able to understand it, the 40
notice must be explained orally by, or on behalf of, the employer to the employeein an
official language the employee reasonably understands,

(5) Notice of termination of a contractof employment given by anemployer must—

{a) not be given during any period of leave to which the employee is entitled in
terms of Chapter Three; and 45

{b) not run concurrently with any period of leaveto which the employee is
entiled in terms of Chapter Three, exceptsick{eave.

(6) Nothing in this section affects the right—

(a) of a dismissed employee to dispute the Tawfulness or fatrness of the dismissal
interms o Chicipter VI ol the Labour Relations Act, 1995, or any other taw; 50
and

(H)ol ancmployer or an employee to terminate a contract of employment without
notice for any cause recognised by law.

(V%]
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Payment instead of notice

38. (1) Instead of giving an employee notice in termsol section 37. an employer may
pay the employee the remuneration the employee would have received, calculated in
accordance with section 35, if the employee had worked during the notice period.

(2) If an employee gives notice of termination of employment, and the employer 5
wittves any part of the notice, the employer must pay the remuner ation referred to in
subsection (1), unlessthe employ erand employee agree otherwise.

Employees in a ccommodation provided by employers

39. (1) if the employer of an cmployee who resides in accominodationthat issituated
on the premises of the employer or that is supplied by the employer terminatesthe 10
contract of employment of that employee—
{a) before the date on which the employer was entitled to do so in terms of section
37; or
(b) in terms of section 38,
the employer is required to provide the employee with accommo dation for a period of 15
one month, or il itisalonger period, untilthe contract of employment could lawfully
have been lerminated.
(2) If an employee clects to remain in accommodationin terms of subsection (1) after
the employer has terminated the employee’s contract of employment interms of section
38, the remuncration that the employer is required to pay in terms of section 38 is 2(l
reduced by that portion of the remuneration that represents the agreed value of the
accommodation for the period that the employee remains in the accommodation.

Payments on termination

40. On termination of employment.an employer must pay an employee
{a) for any paid time ofl that the cmployee is entitled to in terms of section 10(3) 25
or 16(3) that the cmployee has not taken;
(h) remuneratio n caleulated in accordance with section 21( 1) for any period of
annual lcave due in terms of section 20(2) that the employee has not taken;
and
(c) if the employce has been in employment longer than four months. in respect 30
of the employee’s annua leave entitfement during an incomplete annual leave
cycle as defined in section 20(1)-
(i) one day's remuncration in respect of every 17 days on whichthe
employee worked or was entitled to be paid; or
(i) remuncratio n calculated on any basis that is at least as favourable to the 35
employee as that calculated interms of subparagraph (i).

Sever ance pay

41. (1) For the purposes of this section, “operational requirements’ means
requirements based on the economic, technological, structural or similar needs of an
employer. 40

(2} An cmiployer must pay an employee who is dismissed for reasons based on the
employer’s operational requirements severance pay cqual to atleast one week’s
remuneration for each completed year of continuous sService with that employer,
calculated in accordance with section 35,

(3) The Minister may vary the amount o { severance pay in terms of subscction (2) by 45
notice in the Gazetre. This variation may only be done after consulting NEDLAC and
the Public Service Co-ordinating Bargaining Council established under Scheduie | of
the Labour Rel ations Act, 1995,

4y An employee who unrcasonably rcl’uses to accept the employer's offer of
alternative employment with that cmployer or any other employer, is not entitled to 50
severance pay in terms of subsection (2).

(5) The payment of severance pay in compliance with this section does not affect an
employee’s right to any other amount payable according to law.
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(6) If thereis a disputc only about the entitlement (o severance pay in terms of this
section, the employee may refer the dispute in writing to—
(a) a council, if the parties to the dispute fall within the registered scope of that
council; or
{b)the CCMA, it no council has jurisdiction. 5
(7 The employee who refers the dispute to the council or the CCMA must satisfy it
that acopy of the referral has been served on al the other parties to the dispute.
(8) The council or the CCMA must attempt to resolve the dispute through
conciliation.
(9) It the dispute remains unresolved, the employee may refer' it Lo arbitration. 10
(1O 1f the Labour Court iS adjudicating a dispute about a dismissal based on the
employer’'s operational requirements, the Court may inquire into and determine the
amount of any severance pay to which the dismissed employee may be entitled and the
Court may make an order directing the employer to pay that amount.

Certificate of service 15

42. On termination of employment an employee is entitled to a certificate of service
staling—

the employee’'s full name;

(5) the name and address of the employer;

{c¢)a description of any council or sectoral employment standard by which the 20
employer’s business is covered;

(d) the date of commencement and date of termination of employment;

{e) thetitle of the job or a brief description of the work for which the employee
was employed at date of termination;

(f) the remuneration at date of termination; and 25

(¢)if’ the employee so requests, the reason for termination of employment.

CHAPTER SIX
Prohibition of employment of children and forced labour
Prohibition of employment of children

43.(1) No person may employ a child— 30
(a) who is under 15 years of age;or
{£) who is under the minimum school-leaving age in terms of any law, if thisis 15
or older.”
(2) No person may employ a child in employment—
(a)that is inappropriate for a person of (hat age; 35
{h) that places at risk the child’'s well-being, education, physical or mental health,
or spiritual, moral or socia development.
(3) A person who employs a child in contravention of subsection (1) or (2) commits

an offence.
Employment of children of 15 years or older 40

44. (1) Subject to section 43(2), the Minister may, on the advice of the Commission,
make regulationsto prohibit or place conditions on the employment of children who are
at least | 5 years of age and no longer subject to compulsory schooling in terms of any
Jaw.

(2) A person who employs achild in contravention ol subsection (1) conumits an 45
offence.

8. Section 31(1) of the South African Schools Act, 1996 (Act No. 84 of 1996), requires every parent Lo
cause every learner (or whom he or she is responsible to attend a school untif the fast school day of the
year in which the learer reaches the age of 15 or the ninth grade, whichever is the lirst.



Medical examinations

45. The Minister may, after consulting the Commission, make regulations relating to
the conduct of medical examinations of children in employment.®

Prohibitions

46. 1t is anoflence to
() assist an employer to employ a child in contravention of this Act; or
(h}discriminate against a person who refuses (o permit a child to be employed in
contraventionof [his Act.

Evidence of age

47. In any proceedings in terms of’ this Act, if the age of an employee is a relevant
factor for which insufficient evidence is available, it is for the party who aleges that the
employment complied with the provisions of this Chapter to prove that it was reasonable
for that party to believe, after investigation, that the person was not below the permitied
age in terms of section 43 or 44,

Prohibition of forced labour

48. (1) Subject to the Constitution, all forced labour is prohibited.

(2) No person may for hisor her own benefit or for the benefit of someone efse, cause,
demand or impose forced labour in contravention of subsection ().

(3) A person who contravenes subsection (1 ) or (2) commits an offence.

CHAPTER SEVEN
Variation of basic conditions o f employment
Variation by agreement

49. (1) A collective agreement concluded in a bargaining counciimay filler’, replace or
exclude any basic condition of employment in so far as the provision of the collective
agreement by which that is to be done, does not—

(a) conflict with sections 7 and 17(3) and (4), Chapter Six and any regulation
made in terms of section 1 2;

(b) reduce employees' annuallcave to less than two weeks;

(c¢) adversely affectany provision of [his Act regulating maternity leave, or,
except to the extent permitted by this Act, any provision regulating sick leave.

(2) A collective agreement, other than an agreement contemplated in subsection (1),
may replace or exclude a basic condition of employment, to the extent permitted by this
Act or ascctoral determination.

(3) An employer and an employee may agree to replace or exclude a basic condition
of employment to the extent permitted by this Act or a sectoral determination.

(4) No provision in this Act or a scctoral determination may be interpreted as
permitting—

(a) a contract of employment oragreenient betweenan employer and an
employee contrary to the provisions of a collective agreement;

(/J) a collective agrecment conirary to the provisions of-a collective agreement
concluded in abargaining council.

Variation by Minister
5[). ( 1) The Minister may, il itis consistent with the purpose of this Act. makea

determination 10 replace or exclude any basic condition ol employiment provided for in
this Act in respect of—

9. Section 90(3) protects the confidentiality of any medical examination conducted in terms of this Act
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(8]

(«) any category ol employees or category of employers; or
(b)any employer or employee in respectof whom anapplication is made by-
(i) the employer;
(ii) the registered employers organisation;
(iii) the employer and the registered employers organisation. 5

(2) A determination in termsof subsection ( 1) May not be made in respect of sections
44 and 48.

(3) The Minister may request the Commission—

fer) 1o advise onany application made interms of subsection €1 );

(h) o prepare guide.liiws lor the consideration of applications made in terms of 10
subsection (1),

(4) A determination interms of subsection (1) that applies to the public service must
be made by the Minister with the concurrence of the Minister for the Public Service ant!
Administration.

(5) It a determination in terms of subsection ( | ) concernsthe employment of children, 15
the Minister must consult with the Minister for Weltare and Population Development
before making the determination.

(6)(a) A determination in terms of' subsection (1) may be issued if the applicationhas
the consent Of any registeredtrade union that represents the employees in respect of
whom the determination isto apply. 0

(b) If no consent contemplated in paragraph (a) is obtained, a determination in terms
of subsection ( 1) may beissued if—

(i) theemployer or employers organisation has served a copy of the application,
together with a notice stating that representations may be made to the
Minister, on uny registered trade union that represents employees affected by 25
the application; and

(i) the employer or every employer on behalf of whom an employers
organisation has made anapplication in terms of subsection (1), has displayed
a copy of the application in a conspicuous place accessible to employees at
each workplace altected by the application. 30

(7) A determination made in terms of subsection ( 1)-—

(a) may beissued on any conditions and for a period determined by the Minister:

() may take cffect on o date carlier than the date on which the determination is

‘_,u'ucn. but not cartier than the date on which application was made;

{¢)must be issued in anotice in the prescribed form if the determination is made 35
inrespect of an application made by an employer;

{d) must be published in a notice in the Gazette it the determination is made in
respect of an application made by an employers’ organisation.

(8)(a) The Minister may on application by any affected party and oiler allowing other
affec ted parties a reasonable opportunity to make representations, amend or withdrawa 40
determinationissued in terms of subsection ().

(b) For the purposes of puragraph (a), an affected party is—

(i) the employer or employers' organisation that has made the application;

(i) a registered trade union representing employees covered by the determination,
oran employee covered by the determination who is not a member 01 a 45
registered trade union.

(9) An employer in respect of whom a determination has been made must—

{u) display a copy of the notice conspicuously at the workplace where it can be
read by the employees to whom the determination applies;

(h) notify each employee in writing 01" the fact of’ the determination and of where 50
a copy of the notice has been displayed; and

(c) give a copy of the notice to—

(i) any registered trade union representing those employees;
(ii ) any trade union representative representing those employees; and
(iii ) any employee whorequestsa copy. 55
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CHAPTER EIGHT
Sector-al determinations

Sectoral determination

51, (1) TheMinistermay make asectoral determination establishing basic conditions
of ctuploymentforemployees il asector andlare a.
(2) A scctoral determination must be made inaccordance with this Chapter and by

notice in the Gazerte.
Investigation

52. (| ) Before making a sectoral determination, the Minister mustdirect the
Dircctor-Generalto investigate conditions of employment in the sector and area
concerned.

(2) The Minister must detcrmine lerms of reference for the investigation, which must
include—

{a) the scctor and arca to be investigated,

(h) the categories or classes of employees to be included in the investigation; and

(¢) the matters to be investigated, whichmay include any matter listed in scction
55(2).

(3) The Minister must publish a natice in the Gazette setting out the terms of reference
of the investigation and inviting written representations by members Of the public.

(4) If an organisation rcprescnling employers OI employees in ascctor and arcamakes
a written request to the Minister to investigate conditions of employment in that sector
and area, the Minister must cither—

{a)direct the Director-General to conduct aninvestigation; or
(D) request the Commission to advise the Minister on whether the requested
investigation ought to be conducted.

Conduct of jnvestigation

53. (1) For the purposes of conducing an investigation in terms of section 52(1). the
Director-General may -
{a) question any person who may be able to provide information relevant to any
investigation; or
(b) require, in writing, any employer or employee in a sector and areathat is being
investigated or any other person to furnish any information, book, document
or object that is materia to [be investigation withiina specified period, which
must be reasonable.
(2) A person may not refuse to answer any relevant question by the Director-General
that he or sheis legally obliged to answer. !¢

Preparation of report

54. (1 ) On completion of an investigation. aftdafter considering any representations
made by members of the public, the Director-Genernl must prepare a report.
(2) A copy of the report must be submitted to the commission for its consideration.
(3) When advising the Minister on the publication of a sectoral determination, the
Commission must consider in respect of the sector and area concerned—
(a) thereport prepared in terms of subsection (2);
(b) the ability of employers to carry on their business successfully;
(") the operation of small, medium or micro-enterprises, aid new cnterprises;
() the costol living;
(¢)  the alleviation ol poverty,
([)  conditions of cployment:
(¢) wagedifferentials and inequality;

10, Ananswer by a person 1o a question put 1o them by a person conducting an investigation may not be
used in any criminal procecdings exeept proceedings in respeet ol a charge ol perjury or making a

false statement (s, 91).
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(h) the likely impact of any proposed condition of employment cm current
employmentor the creation of employment;
(i) the possible impact of any proposed conditions of employment on the health,
safety or welfare of employees;
(j)any other relevant information made available to the Commission.
(4) The Commission must prepare a report for the Minister containing recommenda-
ions on the matters which should be included in asectoral determination for the relevant
sector and area.

Making of sectoral determination

55. ( 1) After considering the report and recommendations of the Commission
contemplated in section 54(4), the Minister may make a sectoral determination for one
or more sector and area.

(2) If the Minister does not accept a recommendation of the Commission made in
terms of section 54(4), the Minister must refer the matter to the Commission for its
reconsideration indicating the matters on which the Minister disagrees with the
Commission.

(3) After considering the further report and recommendations of the Commission, the
Minister may make a sectoral determination.

(4) A sectoral determination may in respect to the sector and area concerned—

{a) set minimum terms and conditions of employment, including minimum rates
of remuneration;

(b) provide for the adjustment of minimum rates of remuneration;

(c) regulate the manner, timing and other conditions of payment of remuneration;

{d) prohibit or regulate payment of remuneration in kind;

(e) require employers to keep employment records;

(f) require employers to provide records to their employees;

{g) prohibit or regulate task-based work, piecework, home work and contract
work;

{#) set minimum standards for housing and sanitation for employees who reside
on their employers premises;

(i} regulate payment ol traveling and other wild-1ci:cyr allowances;

(f) specily minimum conditions of employment for trainecs;

(k) specify minimum conditions of employmentfor persons other than employ-
ees;

(/) regulate training and education schemes;

(m) regulate pension, provident, medical aid, sick pay, holiday and unemployment
schemes or funds; and

(n) regulate any other matter concerning remuneration or other terms or
conditions of employment.

(5) Any provisions of asectoral determination may apply to all or some of the
employers and employees in the sector and area concerned.

(6) The Minister may not publish a sectoral determination—

(a) covering employees and employers who are bound by a collective agreement
concluded atabargaining council;

{b) regulating any matter in a sector and area in which a statutory council is
established and in respect of which that statutory council has concluded a
collective agreement;

(c) regulating imy matter regulated by a sectoral determination for a sector’ and
area which has been in effect for less than 12 months.

Period of operation of sectoral determination

56. (1 ) The provisions of a sectoral determination remain binding untif they are
amended or superseded by a new or amended sectoral determination, or they are
cancelled or suspended by the Minister.

(2) 1I" acollectiveagreementcontemplated insection S5(6)a) or (h) is concluded, the
provisions of a sectoral determination cease to be binding upon employers and
employees covered by the agreement.
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i

(3) The Minister may, by notice in the Gazetie
(a) cancel or suspend any provision of a sectoral determination, cither in the
sector and area as a whole or in part of the scctor or in a specific area; or
{b) correct or clarify the meaning of any provision of a sectoral determination as
previously published. :
(4) Beflore publishing a notice of cancellation or suspension i terms of subsection
(3 a) the Minister must, by notice in the Gazerze, announce the intention o do so, and
allow an opportunity for public comment,

Legal elfect of sectoral determination

57. If a matter regulated in this Act is also regulated in terms ol a sectorat 10
determination, the provision in the sectoral determination prevails,

Employcer to keep a copy of sectoral determination

58. Unless a sectorad determination provides otherwise, every employer on whom the
sectoral determination is binding must—

{a) keep a copy of that sectoral delermination available in the workplace at all [
times;

(b) make that copy available for inspection by an employee: and

(¢) give a copy of that scctoral determination—
(1) 1o an employee who has paid the presceribed fee; and
(1) free of charge, on request, to an employce who is a trade union 20

representative or a member of a workplace forum.

CHAPTER NINE
Employment Conditions Commission

tstablishment and functions of Employment Conditions Commission

1]
‘A

59. (1) The Employment Conditions Commission is hereby established.
(2) The functions of the Commission are to advise the Minister-—
(a) onsectoral determinations in terms of Chapter Eight,
(b) onany matter concerning basic conditions of employment;
(c) onanymatter arising out of the application of this Act;
((h ontheeflectof the policies of the government on employment; 30
(e) on trends in collective bargaining and whether any of those trends undermine
the purpose of this Act;
(/) and the Minister for Wellare and Population Development. on any matter
concerning the employment of children, including the review ol section +3:
(¢) and the Minister for the Public Servi ce and Administration, on any mat ter 3
concerning basic conditions of employment in the public service.

(3) The Commission may draw up rules for the conduct of its meetings and public
hearings.

(4) Subject to the laws governing the public service, the Minister must provide the
Commission with the stall that the Minister considers necessary for the performance ot 40
its functions.

(5) The Minister must direct the Director-General to undertake rescarch that is
required to enable the Commission to perform its functions.

(6) The expenses of the Commission are to he met from a fund established tor that
purpose and which is subject to audit by the Auditor-General, relerred to in section 188 4
of the Constitution.

N

‘N

Composition of Conunission

60. (1) The Minister must, after consultation with NEDLAC, appoint as members of
the Commission three persons who are knowledgeable about the labour market and
conditions of employment, including the conditions ol employment of vulnerable and
unorganised workers, and designate one of them as the chairperson.

‘o
<
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{2) The Minister must, in addition, appoint two more members to the Commission—
(a¢) one ol whom must be nominated by the voting members of NEDLAC
representing organised labour:
() one of whom must be nominated by the voting members of NEDLAC
representing organised business, 5
(3 The chairperson and members of the Commission—
{a) must be citizens or permanent residents of the Republic;
(h) st act tpartially when performing any Tunction of the Commission;
(o) may nol engage e any activity that may undermine the integrity of (he
Commission: and 10
() mustrecuse themselves from advising the Minister on any matter in respect of
which they have a direct tinancial interest or any other conflict of interest.
{H) The Minister must determiine—
) the term ol oftice of the chairperson and members of the Commission, which
may not be more than three years: 15
() with the concurrence of the Miumster of Finance, the remuncration and
allowances 1o be paid to members ol the Commission; and
(c) any other conditions of appointment not provided for in this section.
(3 The Mmister must appoint a member o act as chairperson whenever—
(a) the chairperson is absent [rom the Republic or from duty, or lor any reason is 20
temporarily unable to function as chairperson; or
(H) the office of chairperson is vacant.
{0 A person whose period ol office as the chairperson or @ member of the
Commission has expired 1s eligible for reappointment.
(7) The chairperson or a member of the Commission may resign in writing.
(8) The Minister may remove the chairperson or a member of the Commission from

9
wh

ollice for—
(a) serious misconduct:
(h)  permancnt incapacity; or
() engaging inany activity thatmay undermine the integrity of the Commission. 3

=

Public hearings

61, The Commission may hold public hearings at which it may permit members of the
public tomake oral representations on any matter that the Commission is considering in
terms of section 59(2).

Reportby Commission 35

62. (1) The Commisston’s advice o the Minister must be in the form of a written
report.

{2) The Commission must. when perlorming any function in terms of section 59(2)(b)
to (e). take into account the considerations sct out in section S4(3) to the extent that they

are appropriate. 40
{3) The members of the Commission st endeavour to prepare a unanimous report
to the Minister, If the members are not able to prepare a unanimous report, cach member
is entitled (o have his or her views reflected in the report.
CHAPTER TEN
Monitoring, enforcement and legal proceedings 45
PARTA
Monitoring and enlorcement
Appointiment of labour inspectors
63. (1) The Minister may appoint fabour inspectors and may designate any other
50

person to perform any of the functions ol a labour inspector.
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(2) Any person appointed under subsection (1Y must perform his or her functions in
terms of this Chapter, subject to the direction and control of the Minister.
(3) The Minister must provide cach labour inspector with a signed certificate in the
prescribed form stating—
(a) that the person is a labour inspector;
(h)  which Jegislation that fabour inspector may monitor and enloree: and
(¢) which of the Tunctions ol a fabour inspector that person oy perform.

IPunctions ol labouy inspectors

64. (1) A labour inspector appointed under section 63(1) may promote. monitor and
enforce compliance with an employment law by-—
{a) advising employees and employers of their rights and obligations in terms of
an employment law;
(h) conducting inspections in terms of this Chapter;
(¢) investigating complaints made to a labour inspector;
(d) endeavouring to secure compliance with an employment faw by securing
undertakings or issuing compliance orders; and
(¢) performing any other prescribed function.
(2) A labour inspector may not perform any function in terms of this Actin respect of
an undertaking in respect of which the fabour inspector has, or may reasonably be
perceived to have, any personal, financial or similar interest.

Powers of entry

65. (1) In order to monitor and enforce compliance with an emplovment law, a labour
inspector may, without warrant or notice, at any reasonable time, enter—

(a) any workplace or any other place where an employer carries on business or
keeps employment records, that is not a home;

(h) any premises used for training in terms of the Manpower Training Act, 1981
(Act No. 56 of 1981); or

{e}any private employment office registered under section 15 of the Guidanee
and Phcement Act, 1981 (Act No. 62 of {981,

(2} A labour inspector may enter a home or any place other than a place referred to m
subsection (f) only—

{a) with the consent of the owner or oceupier; or
(h) 1l authorised to do so in writing in terms of subsection (3).

(3) The Labour Court may issue an authorisation contemplated in subsection (2) only
on written application by a labour inspector who states under oath or affinmation the
reasons for the need to enter a place in order to monitor or enforce compliance with any
employment faw,

(4) 1f it is practical to do so, the employer and a trade union representative must be
notificd that the fabour inspector is present at a warkplace and of the reasen for the

inspection.
Powers to question and inspect

66. (1) In order to monitor or enforce compliance with an employment law. a labour
inspector may-—

(a) require iperson to disclose information, either orally or in writing. and cither
alone or i the presence of witnesses, on any matter to which an employment
law relates, and require that the disclosure be made under oath or atlirmation:

(h) inspect. and question a person about, any record or document 1o which an
cmployment law relates;

(¢} copy any record or dacument referved (o paragraph (b). oy remove these 1o
tahe copies o extracts]

() require o person to prodace or deliver tooa place specihed by the Tabour
inspector any record or document referred to i paragraph () for inspection:

(e} inspect, question a person aboul, and if necessary remove, any article.
substance or machinery present at a place referred to in section 65:

(]
=
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(f)  inspect or question a person about any work performed; and
(g) perform any other prescribed function necessary for monitoring or enforeing
compliance with an employment law.
(2) A labour inspector may be accompanied by an interpreter and any other person
reasonably required to assist in conducting the nspection.
(3) A fabour inspector must—
() produce on reguest the certificate referved toin section 63(3):
(h) provide aorecapt Tor any record, document, articke, substanee or nachinery
removed i terms ol subsection CHe) or (o) and
(e} ctwn anything removed within a reasonable pertod ol time.
(h) The powers provided forin this Part are in additton to any power of a labour
inspector in terms of any other employment law.

Co-operation with labour inspectors

67. (1) Anv person who is questioned by a labour inspector in terms of scction 66 must
answer all relevant questions law(ully put to that person truthfully and to the best of his
or her abihity. !

(2) Every employer and cach employee must provide any facility and assistance at a
workplace that is reasonably required by a labour inspector to perform the fabour
inspector’s tunctions ctfectively.

Securing an undertaking

68. { 1) A labour inspector who has reasonable grounds to believe thatan employer has
not complied with any provision of this Act must endeavour to secure a written
undertaking by the employer to comply with the provision.

{2) In endeavouring to secure the undertaking, the labour inspector—

fa) may seek to obtain agrecment between the employer and employee as to any
amount owed to the employee in terms of this Act;

(h)may arrange Tor payvment to an cmployee ol any amount paid as a resalt ol an
undertiahing:

(¢} may, at the writlen request of an cmployee, reecive payment on behall of the
cmployee; and

{d) must provide a receipt for any payment received in terms of paragraph (c).

Compliance order

69. (1) A labourinspector who hasreasonable groundsto belicve thatanemployer has
not complied \\ ithaprovisionor this Act may issue a compliance order.
(2) A compliance order m ust set out—

(a)the name 01" the employer. and the location 01 every workplace, to which it
applies:

() any provision of this Act that the employer has not complied with, and details
of the conduct constituting non-compliance;

(o) any amount that the employer is required 1o pay 10:111 employee;

() any W ritten undertaking by the ciaployer in ters of section 68 (1) and any
failure by the employer to comply with a written undertaking:

(e) any steps that the emiployer is required to take including, if necessary, [he
cessation ol the contravention in ( uestion and the period within which those
steps m ust be taken; and

tf)the maximum fine that maybe imposed upon the employer inaccordance with
Schedile Twofora failure to comply witha provision O1 this Act.

(3) A [abour inspector must deliver a copy of the campliance order to the employer
namedin 1¢ andto cachemployee altectedbyitor, 106N isimpractical, arepresentative

ot the cmploy ces

VEOAD answer by a person to o guestion of a labour nspector may not be used in any criminal
procecdings except proceedings in respect of accharge of perjury or making a false statement (s, 91).

10

| 393
o

30

jos}
“

40

45

50



29

(4) The employer must display a copy ol the compliance order prominently at a place
accessible to the affected employees at cach workplace named in it

(5) An employer must comply with the complhiance order within the time period stated
in the order unless the employcer objects in terms of section 71,

Limitations

TO. A Labour inspector may not issue g commplianee order i respect ol amy amoant

payable o an employee as aoesultola Lilure to comply with o provision of this Actl
{a) the emiployee is covered by a collective agrecment that provides for resolution

by arbitration ol disputes concerning amounts owing in terms of this Act:
(h) the employee is employed in a category of employees mentioned in section
6(1)(«) or inrespect of which a notice has been issued in terms of section 6(3):
(¢) any proceedings have been instituted for the recovery of that amount or. if
proceedings have been instituted, those proceedings have been withdrawn: or

(d)} that amount has becn payable for longer than 12 months.

Objectionsto compliance order

71. (1) An employer may object to a compliance order by making representations in
writing to the Director-General within 21 days of receipt of that order,
(2) If the employer shows good cause at any time, the Director-General may permit
the employer to object after the period of 21 days has expired.
(3) After considering any representations by the employer and any other relevant
information, the Director-General—
(a) may confirm, modify or cancel an order or any part of an order: and
(b) must specify the period within which the employer must comply with any part
of an order that is confirmed or modificd.
(4) The information that the Director-General must consider includes
{«t) any evidence concerning the employer’s compliance record:
(/) the likelihood that the employer was aware of the relevant provisions: and
(¢} (he steps taken by the employer (o ensare compliance with the relevant

provision.

(5) 'The Director-General miust serve a copy of the order made in terms of subsection
{3) on the employer and on each employee affected by it or i this is impractical, on
representative of the employees.

(6) 11 the Director-General conlirmis or modifies the order or any part of the order. the
employer must comply with that order within the time period speciticd in that order.

Appeals from order of Director-General

72. (1) An employer may appeal to the Labour Coust against an order of the
Director-General within 21 days of receipt of that order,

(2) The order is suspended pending the final determination of the appeal by the
Labour Court or any appeal from the Labour Court.

(3) I the employer shows good cause at any time, the Labour Court may permit the
employer to appeal after the period of 21 days has expired.

Order may he made order of Labour Court

73. (1) The Director-General may apply to the Labour Court for a compliance order
to be made an order of the Eabour Court in terms ol section 13801)¢e) ol the Labour
Relations Act, 1995, i1 the employer has not complicd with the order and has not fodged
an objection against the arder i terms of section 71(1),

(2) The Director-Gieneral may apply 1o the Labour Court for an order of the
Dyirector General i terms ol section 7108 o be made an order of the Pabore Court
terms of sectton 158CHre) of the Fabour Relations Act, 199510 the craplover has not
complicd with the order and has not appealed against the order interms ol section 72¢1).

St
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(~) For the purposes of section I 58(1)(¢) of the Labour Relations Act, 1995, a
compliance order or an order in terms of section 71 (3) is deemed to be an arbitration
award.

PART B
Legal procecdings 5
Consolidation of proceedings

74. (DY Adispute concerning a contravention of this Act may be instituted jointly with
proceedings instituted by an employee under Part C ol this Chapter.

(2) I an employee institutes proceedings for unfair dismissal, the Labour Court or the
arbitrator hearing the matter may also determine any claim for an amount that is owing 10
to that employee in terms of this Act if—

(a) the claimis referred in compliance with section 191 of the Labour Relations
Act. 1995;

(H)  the amount has not been owing to the employee for longer than one year; and

(¢} no compliance order has been made and no other legal proceedings have been 15
instituted to recover the amount.

(3) A dispute concerning any amount that is owing to an employee as a result of a
contravention ol this Act may be mitiated jointly with a dispute instituted by that
cmployee over the entitlement Lo severance pay in terms ol section 41(6).

Payment of interest 2(l

75. An cmployer must pay interest on any amount (e and payable in terms of the
Prescribed Rate of Interest Act. 1975 (Act No, 55 of 1975), toany personto whom a
payment should have been made.

Proofl of comipliauce

76. (1) Inany proceedings concerning a contravention ol this Act or any sectoral 25
determination it 1s for an employer—
to prove that a record maintained by or for that employer is valid and accurate;
(h)who has failed to keep any record required by this Actthatis relevant1o those
proceedings. to prove compliance withany provision of this Act.

Jurisdiction of Labour Court 30

77. (1) Subject to the Constitution and the jurisdiction of the Labour Appeal Court.
and cxcept where this Act provides otherwise, the Labour Court has exclusive
Jurisdiction in respect of all matters in terms of this Act, except in respect of an offence
specified in sections 43. 44, 46, 48, 90 and 92.

(21 The Labour Court may review the performance or purported performance of any 35
function provided for in this Act or any act or omission of any person in terms of this Act
on any grounds that are permissible in faw.

(31 The Labour Court has concurrent jurisdiction to hear and determine any matier
concerning a contract of employment, irrespective of whether any basic condition of
cmployment constitutes a term of that contract. 40

() Subsection (1) does not prevent any person relying upon a provision of this Act to
establish that a basic condition of employment constitutes a term of a contract of
employment in any proceedings in a civil court or an arbitration held in terms of an
agreement.

(3 procecdings concerning any matter contemplated in terms ol subsection (1) are 15
instituted oo court that does not have jacisdiction in respect ol that matier, that court
may at any stage during procecdings refer that matter to the Labour Court.
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PARTC
Protection of’ emiployees against diserimination
Rights of emiployees

78. (1) Every employee has the right to
(o) nthe o compliint to a tade unon representative, o trade unton ofheial or
abour inspector concernmg any ableged Hulure or relusal by an employer to
comply with this Act;
(b) discuss his or her conditions of employment with fiis or her fellow employees.
his or her employer or any other person;
(¢) refuse to comply with an instruction that is contrary to this Act or any sectoral
determination;
(d) refuse to agree (o any term or condition of employment that is contrary to this
Act or any sectoral determination;
(e) inspect any record kept in terms of this Act that relates o the cmployment of
that employee;
(/3 participate in proceedings in terms of this Acy;
{g) request atrade union representative or a labour inspector to inspect any record
kept in terms of this Act and that relates to the employment ol that employcee.
(2) Every trade union representative has the right, at the request of an employee, to
inspect any record kept in terms of this Act that refates (o the employviment of that
employee.

Protection of rights

79. (1) In this section, “employee” includes a former employee or an applicant for
employment.
(2) No person may discriminate against an employcee for exercising a right conferred
by tns Part and no person may do, or threaten to do, any ol the following:
(e} Reguire an employee not to exercise a right conterred by this Part;
(by  preventan employee from exercising a right conlereed by this Part: or
(¢) prejudice an employee because of a past, present or anticipated—
(i) failure or refusal to do anything that an employer may not lawfully
permit or require an employee to do;
(i) disclosure of information that the cmployee is lawfully entitded or
required to give to another person; or
(i) exercise of a right conferred by this Part.
(3) No person may lavour, or promise 1o favour, an employee in exchange for the
employee not exercising a right conferred by this Part. However. nothing in this section
precludes the parties to a dispute from concluding an agreement to settle the dispute.

Procedure for disputes

80. (1) If there is a dispute about the interpretation or application ol this Part. any
party to the dispute may refer the dispute i writing to—
(a) a council, il the parties to the dispute tull within the registered scope of that
council; or
(b} the CCMA, if no council has jurisdiction.
(2) The party who refers a dispute must satisfy the council or the COMA that a copy
of the referral has been served on all the other parties (o the dispute.
(3) The council or the CCMA mustattempt Lo resolve a dispute through conciliation,
(O I o dispute remains unresolved, any party to the dispute may refer it to the Fabour

Conrt Tor adjudication,

(90 Inrespeet of acdispute i terms ol this P, the relevant provasions of Part C ol

Chapter VI ol the Labour Relations Actc 1995 apply with the changes required by the

context.
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Burden of proof

81. In any proceeding in terms of this Part—

(a) ancmployee who alleges that a right or protection conferred by this Part has
been infringed. must prove the lacts of the conduct said 1o constitute such
infringement; and 5

(1) the party who allegedly engaged i the conduct in question must then prove
that the conduct did notinfringe any provision of this Partt,

L-IAPPiil{ ELEVEN
Gen eral
Temporary employment services 10

82.(1) Forihe purposes ol [his Act,a person whose services have been procured for,
or provided to. aclient by atemporary employment service is the employee of that
temporary emiployment service, and the temporary employment service is that person’s
cmploycl”.

{2) Despite subsection € 1 ). a person Who is an independent contractor is not ani 5
employee of a temporary employment service. nor is the temporary employment service
the cmployer of that person.

3) The temporary employmient service and the client are jointly and severally liable
il the temporary employment service. inrespect ol any employce who provides services
to that client, does not comply with this Act or a sectoral determination. 20

Deeming of persons as employees

83. (1) The Minister may, on the advice of the Commission and by notice in the
Gazente. deem any category ol persons specificd in the notice to be employees for
purposes of this Act or any sectoral determinition.

{2y Belore the Minister issues i notice under subsceetion (1), the Minister niast--- 25

() publish a draft of the proposced notice in the Gazette; and
{h) invite interested persons to submit written representations on the proposed
notice within a reasonable period.

Duration of employment

84. For the purposes ol determining the [ength of an employce's employmeat with an 30
cmplover for any provisionof [his Act. previous employment with the same employer
must be taken into account it” the break between the periods of employment is fess than
one year: How ‘ever, any previous pa yment of scverance pay interms of section 4 { must
be takeninto accountin determining the employee’s entitlement 10 severance pay.

Delegation 35

85. (1) The Minister may in writing delegate or assign to the Director-General or any
cmploycee in the public service of the rank ol assistant director or of a higher rank, any
power or duty conferred or imposed upon the Minister in terms of this Act, except the
Minister's powers in terms of sections 6(3). 55(1), 60, 83. 87 and 95(2) and the
Minister’s power to make regulations. 40

{2) A delegation or assignment in terms of subsection (1) does not limit or restrict the
Minister’s authority to exercise or perform the delegated power or duty.

(31 Any person to whom a power or duoty s dedegated or assighed in (ermms of
subsection ¢ mustexercise o perform that power or doty subject o the direction ol the
Minnset, 45

¢H) The Minister may at any tine- -

() withdraw a delegation or assignment made in terms of subscction (1); and
(h)  withdraw or amend any decision made by a person exercising or performing
a power or duty delegated or assigned in terms of subsection (1),
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(5) The Director-General may in writing delegate or assign any power or duty
conferred or imposed upon the Director-General by Chapter Ten of [his Act to any
employee in the Department of the rank of assistant director or of a higher rank.

(6) Subsections (2), (3) and (4) apply with changes required by the context to any
delegations by the Director-General under subsection (5).

Regulations

86. (1) The Minister may by notice inthe Gazerre, alter consulting the Commission,
make regulations regarding any matter that may be necessary or expedient to prescribe
in order to achieve the objects of this Act.

(2) A regulation regarding state revenue or expenditure may be made only with the
concurrence of the Minister of Finance.

Codes of Good Practice

87. (1) The Minister, after consulting NEDLAC—
(a) must issue a Code of Good Practice on the Arrangement of Working Time;
(b) must issue a Code of Good Practice on the Protection of Employees during
Pregnancy and after the Birth of a Child;
(c) may issue other codes of good practice; and
(d) may change or replace any code of good practice.
(2) Any code of good practice or any change to or replacement of a code of good
practice must be published in the Gazette.
(3) Any person interpreting or applying this Act must take into account relevant codes
of good practice.

Minister’s power to add and change footnotes

88. The Minister may, by notice in the Gazette, add to, change or replace any footnote
in this Act.

Representation of employees or employers

89. (1) A registered trade union or registered employers organisation may act in any
one or more Of the following capacities in any dispute to which any of its membersis a
party:

(a) In its own interest;
(h) on behalf of any of its members;
(c¢) in the interest of any of its members.

(2) A registered trade union or aregistered employers’ organisation is entitled to be a
party to any proceedings in terms of this Act if one or more of its membersis a party to
these proceedings.

Confidentiality

90. (1) Itisan offence for any person to disclose information which that person
acquired while exercising or performing any power or duty in terms of this Act and
which relates to the financial or business affairs of any other person. except if the
information is disclosed in compliance with the provisions of any law—

(a) to enable a person to perform a function or exercise a power in terms of an
employment law;

(h)for the purposes of the proper administration ot this Act;

(c¢) for the purposes of the administration of justice.

(2) Subsection (1) does notprevent the disclosure of any information concerning an
employer’s compliance or non-compliance with the provisions ol any employment L.

(3)The record of any medical cxamination performed in terms of this Act must be
kept confidential and may be made available only—

(a) in accordance with the ethics of medical practice;
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{b) if required by law or court order; or
(c) if the employee has in writing consented [0 the release of that information.

Answersnot to be used in criminal prosecutions

91. No answer by any person to aquestion by aperson conducting an investigation in
terms of section 53 or by alabour inspector in teyms ol section 66 may be used against 5
that person in any criminal proceedings exeept proceedings in respect of o charge of
perjury or making a false statement.

obstruction, undue influence andfraud

92. (1) Itisan offence to—

{a) obstruct or attempt to influence improperly a person who is performing a 10
function in terms of this Act;

(b) obtain or attempt to obtain any prescribed document by means of fraud, false
pretences, or by presenting or Submitting afalse or forged document;

{c) pretend to be a labour inspector or any other person performing a function in
terms of this Act; 15

{d) refuse or fail to answer fully any lawful question put by a labour inspector or
any other person performing a function in terms of this Act;

(e) refuse or fail [o comply with any lawful request of, or lawful order by, alabour
inspector or any other person performing a function in terms of this Act;

(f) hinder or obstruct a labour inspector or any other person performing a 20
function in terms of this Act.

Penalties

93. (1) Any magistrates court has jurisdiction to impose a penalty for an offence
provided for in this Act.

(2) Any person convicted of an ofteace interms of any scction mentioned inthe first 25
column of the table below may be senteiiced (o a fine or imprisonment [or a period not
longer than the period mentioned in the second column of that table opposite the number
of that section.

OFFENCESAND PENALTIES

30

Section under which convicted Maximum term of imprisonment

Section 43 3 years

Section 44 3 years

Section 46 3years

Section 48 3 years 35

Section 90( I Jand (3) | year

Section 92 I year
This Act binds the State

94. This Act binds the State except in so far as criminal liability is concerned.

Transitional arrangements and amendment and repeal of laws 40

95, (1) The provisions of Schedule Three apply to the transition from other laws to
this Act.

(2) The Minister may for the purposes ol regalating the tansition from any law 10 this
Actadd o or change Schedule Three

(3) Any addition or change to Schedule Three must be tabled in the National 45
Assembly andtakes elfect
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{a) it the National Assembly does not pass a resolution that the addition or change
isnot binding within | 4 days of the date 01" the tabling; and
(hb)on publication in the Gazerre.
(4) Section186 of the Labour Relations Act, 1995, is hereby amended by the deletion
of subparagraph (ii) of paragraph ().
(5) The laws mentioned in the first two colunins of Schedule Four are hereby repealed
to the extent indicated opposie that law in the third columpot that Schedule,
( 6 ) The repeal of any law by subsection (5) does not aflect any transitional
arrangement provided Tor in Schedule "Three.

Short title and commencement

96. Thisisthe Basic Conditions of Employment Act, 1997, and comes into effecton
a date to be fixed by the President by proclamation in the Gazeire.

i
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SCHEDULE ONE

PROCEDURES FOR PROGRESSIVE RI3DUCTION OF MAXIM UM
WORKING HOURS

Goal

1. This Schedule records the procedures to be adopted o reduce the working howrs off
crployees to the goal ol o 40 hour working week and an cight hour working day - -
(a) through collective bargaining and the publication of scctoral determinations;
(h) having duc regard to the impact ol a reduction of working hours on existing
cmployment and opportunitics for employment creation, economic cfliciency
and the health, safety and welfare of employees.

Collective bargaining

2. When during negotiations on terims and conditions ol employment, a party Lo the
negotiations introduces the reduction of maximum working hours as a subject for

negotiation. the partics must negotiate on that issue.

&

Rote of Employment Conditions Commission

3. The Conumission may investigate the possibility of reducing working hours in a
particular sector and area and make recommendations to the Minister thereon.

Investigation by Department of Labour

4.(1) The Department of Labour must, after consultation with the  Commission,
conductaninvestigationasto how the reduction of weekly working hours to alevel of
40 hours per week may be achieved.

(2) The investigation must be completed and the report subinitted to the Minister not
Later than 18 months after the Act has come into operation,

Reports

5. (1) The Department of Labour must, after consultation with the Commission—
(a) monitor and review progress imade in |-educing working hours;
(h) prepare and publish a report forthe Minister on the progress made in the
reduction of working hours.

(2) The Department’s first report must be published three years after completion of the
investigation referred to in item 4. Therealter the reports must be published every five
years.

(3) The reports must be tabled in Parliament by the Minister.

(4) The Minister may prescribe the returns to be submitted by employers, trade unions
and councils on any matter concerning this Schedule.

SCHEDULE TW()

MAXIMUMPERMISSIBLE FINES THAT MAY BE IMPOSED FOR FAILURE
TOCOMPLY WITH THIS ACT

{ 1) This Schedule sets out the maximum fine that may be imposed in terms of Chapter
Ten for a failure to comply with a provision of this Act.
(2) The maximum fine that may be imposed
() tor a failure to comply with a provision of this Act not involving a tature (o
pay i mount due tooan ciployee an terms ol any basic condition of
cmployment. is the fine determined in terins of Table One or Table Two;
(h) involving a tuiluce to pay an amount duc to an employee, is the greater of the
amount determined in terms of Table One or Table Two.
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TABLE ONE: MAXIMUM PERMISSIBLE FINE NOT INVOLVING AN
UNDERPAYMENT

No previous failure to comply

RO per employee in respect of whom the fuilure

o comply occurs, up 1o a maxinum ol R4 000

A previous (ailuee to comply in respect ol the sane
provision

A previons Lanhire (o comply within the pee s tous

12 months to 1wo previous failures to comply

respect of the same provision within three years

R200 per cmployee inrespect of whom the tailure
o comply occurs, op Lasmanamun ol RY 000
RI0EE per employee mrespect obwhom the Gnfaie

to comply occurs, up o amaxmuam of R12 000

Three previous fatlures to comply in respect of the

same provi sion within three years

R400 per employee in respect of W hom the faiture

10 comply occurs, uptoamaximum of R16 000

Four prev ious failures to comply inrespect of the

same provision within three years

R500 per employceein respect ol w hom the fatlure

10 comply occurs, up o a maximum of R20 (100

TABLE TWO: MAXIMUM PERMISSIBLE FINE INVOLVING AN
UNDERPAYMENT

No previous [ailure to Comply

25% of the amount due, including any interest

owing on the amount at the date o the order

A previous failure o comply inrespect of the same

provision within three years

S04 of the amount due, including any interest

owing on the amount at the date ol the order

A previous failure to comply in respect o1 the same
provision within a year, or two previous failures 1n
comply in respect of the same provision within

three years

754% of the amount due. including any interest

owing on the amount at the date of the order

Three previous failures to comiply in respect of the
same provision within three years
Four ormore previous Litho es to comply nre

specet of the same provision within Y ipee Yoy

100% ol the amount due, ncluding any interest

ate of the order

« of the amount dues inctudioy dus mierest

owing on the amount at the date of the order

SCHEDULE THREE

TRANSITIONAL PROVISIONS

Definitions

1. For the purposes o1 |bis Schedule—

“Basic Conditions of Employment Act, 1983 means the Basic Conditions of
Employment Act, 1983 (Act No. 30f 1983);

“domestic worker” means anemployee defined as a ““domestic Set-vnnl” in section
1(1) of the Basic Conditions 01’ Employment Act, 1983;

“farm worker” means an employee who is employed mainly in or in connection
with farming activities, and includes an employee who wholly or mainly pertorms
domestic work in home premises on afarny;

“mineworker” means an employee employed atamine whose hours of work are
preseribed in terms of the regulationsto the Mine Health and Safety Act. 1996 (Act
No. 29 of 1996);

“security guard” means an employee defined asa
terms of the Basic Conditions of Employ ment Act, 1983;

“Wage Act, 19577 nacans the Wirge Act, 1957 (Act Noo S ol [937);

“wape determination” means aowage determination made interms of secnon b of
the Wage Act, 1957,

“ouard™ ora Usecurity guard™ in
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Application to public service

2. This Act.except section 40, does not apply to the public service for 18 months aficr
the commencement of this Act, unlessa bargaining council concludes a collective
agreement that a provision of this Act will apply from ancarlier date.

Application to farm workers

3. Sections 6A, TOC2A) and T4(4A) of the Basic Conditions ol Fin ployment Act,
1983, continue o apply to the employment of a farm worker until such time as the
matters regulated hy those provisions arercgulated hy a sccloral deternyination
applicabletothe I'drill worker.

Payment in kind of domestic workers and farm workers

4. (1) The detinition of “wage” in scctionl(l)of the Basic Conditions ol
Employ ment Act. 1983,and the definition 01' “payment in kind” in the regulations
published under that Act continue to apply to the employment of domestic workers and
farm workers, until regulated hy a sectoral determination.

(2) The Minister may, by notice in the Gazette,amend any cash amount prescribed in
(he definitionof “payment in kind” in accordance with section 37 of the Basic
Conditions of Employment Act, 1983, as if that scction had not been repealed.

ordinary hours of work

5. An employer may require or permitanemployee who is employed as afarm
worker, mineworker or security guard (o work ordinary hour of work in excess of those
prescribed by section9(1) and (2) for the period specified in column two of Table One:
Provided that—

(a)any condition in column Iwo of Table One is complied with;

(1) the eaployec™s hours of work do not exceed any limit on hours of work in any
law or any wage-regulating mcasure applicable (o that category ol cmployee
immediately before this Act came into ellect;

(¢)the employee and his or her employer do not conclude an agreement in terms
of section 10 or 1 1.

TABLE ONE

Farm workers Fora period of 1 2 months alter the commencement
date of this Act. provided that the employee’s
ordinary hours of w ork do 11or exceed 48 hours per

wee k

Mineworkers For a period of 12 months alter the commencement
date ol this Act, provided that the cmployee’stotal
hours of work do not exceed any limit on hours or
work preseribed i the regulations to the Mine
Health and Strlety Act, 1996 (Act No. 29 of 1996) .

sec unity guards For apetiod of six months alter the commence -
ment date of this Act, provided that the employee’s
ordina y hours of work do 110( exceed 60 hours per
week; and the reafter for a further period ol 12

mon thy, provided that the employee’s ordinary
liotts of work do not exeeed 85 hows per weeks
and thercaltentor a tuther petiod ot 12 month
provided that the cmployee’s ordina y hours of

work do ot exeeed 50 hours per week.
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Leave pay

6. ( 1 ) The entitlement in terms of section 20(2) of an employee employed
continuously beforeandafter the commencement o1’ this Acttakes effect on the date on
which, but for the enactment ol this Act, the employee would nexthave commenced a
leave cycle in terms of section {2 of the Basic Conditions of Employment Act, 1983, or
any wage determination,

(2) Any acerued leave to which an employee was eatntled i terms ol section 12 of the
Basie (Conditions of Enployment Act, T98 3 arawage determination, but wineh has not
been granted by the date on which section 2002) takes cl’feel w ithrespectto that
employee, must be added to the paid lcave earned by thatemployee in terms of this Act.

(3) Section 21 (3) does not apply to any leave earned hy the employee inrespectof any
period prior to the date on which this Act takes effect.

pay for sick leave

7. (1) Table Two applics in respect of any employee, as defined in the B asic
Conditions of Employment Act, 1983, in employment at the commencementof this Act.

(2) An employee listed in column one who was in continuous employment before the
commencement of [his Act for the period set out in column two becomes entitled to the
rights under section 22(2) on the date listed in column three and section 22(3) on the date
listed in column four.

“1'/41:1.11 ‘rwo

TRANSITIONAL ARRANGEMENTS INRELATION TO SICK LEAVE

Employees as defined
in the Basic conditions
of Employment Ad,
t983

l’cri()(l of continuous
employment hefore
commencement date of

this Act

Date of entitlement to
six weeks” paid sick
leav ¢ over 36-months
sick feave ¢ycle in

ferms of section 22(2)

Date of entitlement to
one day s paid sick
feave every 26 days
worked during the first
siveonseeutive soniths
of employment in

terms of section 223)

Employces and regular

day workers

1.ess than s1x months

Six months after com-
mencement date of ent -

ployment

Date onwhichem -
ploy ce began emplaoy

ment

Casual employees

Less than six months

Six months after coni-
mencement date of em-

ployment

Conmmencement date of

this Act

Regular day workers

and casualemployees

More than six month s

Commence ment date of

this Act

Notapplicable

Lmployees (other than

Between iy and 12

Conmmene ement date ot

Not applicable

sickleave cycle mterms
@1 sectian} 3 of the
Basic Conditions ol fm-

ployment Act, 1983

causal workers and months this Act
regular day workers)
Employces NMore than 2 mon ths At conclusion of current | Not applicable

(3 Any period of paid sick Teave gented to an employee i accordance with Table
Two, may be deducted from the enmployee’s entitlement i terms of cither section 22(2)

or section 22(3), il -
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(a)itwas taken before the commencementof this Act; or’
(b)it was taken during the period that the relevant section wasin cl’feet with
respect tothat employee.

Exemptions

8. Any excemption granted under section 34 of the Basic Conditions of Employment
Act, T983, in force immiediately before the commencement of this Act remains in foree
[or a pertod ol six months alter e commencement of this Actas il that Act had not been
repealed. unless it expires or it is withdrawn by the Minister, belore the end of that
period.

Wage determinations

9. Any wage dctermination and any amendment 1o a wage determination made in
terms 01" section 15 of the Wage Act, 1 957. in forceimmediately before the
commencement of this Act remains in foree for the period of its operationin terms of
section 18 of that Act, and may be cxtended asif that Act had not been repealed.

Exemptions to wage determination

lo. Any licence of cxemption granted Lo a wage determinationin terms of section 19
of the Wage Act, 1957, in force immediately belore the commencement of this Act
remains inforce for the period of operation of the determination, or until withdrawn in
terms O1 section 19(5) of that Act, asif that Acthad not been repealed.

Agreements

11. (1) Any agreement entered into before the commencement of this Act which is
permitted by this Actremains valid and binding.
(2) Any provision in a collective agreement concluded i1 a bargaining council that
was in foree immiediately before this Acteameinto cffect renains in efle ot for
(a) six months after the commencement date o’ this Act in the case of a provision
contemiplated by section 49( 1 )(a)to (b);and
(b) 1 S months aftcr the commencement date of this Act in the case of aprovision
contemplated by section 49( | )(¢).

SCHEDULE FOUR

LAWSREPEALEDBY SECTION 95(5)

Number and year of Jaw Short title Extent of repeal
Act No. S of [957 Wage Act, 1957 The whole
Act No. 48 of 1981 Wage Amendment Act. 1981 The whole
Act No. 3of 1983 Basic Conditions o Employment | The whole

Acl 1983

Act N0 20 o[ 1US4 Wage Amendiment A ¢1, 1984 rite whole

ActNo. 27 of 1984 Basic conditions of IXmployment | The whole
Amendment Act. 1 984

ActUNo, 104 ol 1992 Basic Conditions o I Employment | The whole

Amendiment Act {992

Act Nea 137 of 1003 Basic Conditions of Employment | The whole

Amendment Aet, 1003

ACUNOL BT of pous Apncultuad Tabouy Aot 1993 Chapter 2
Act Noo Sthot 1994 Agricultural Labour Amendment | Section 2

Act. 1994
At N, 60 of 1993 Labour Relatons Act. 1995 Scction 196
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MEMORANDUM ON THE OBJECTS OF THE BASIC
CONDITIONS OF EMPLOYMENT BILL, 1997

1. Purpose of the Bill

The purpose of the Basic Conditions of Employment Bill, 1997 ( “the Bill” ) isto
ad vance economi ¢ developmentand socialjusti ce by giving elt eetto and regulating the
riphtio fair Tabour practices refecred (o seetion 230 of the Constitation

The promary objectives ol the Bill are

1o ensure that working conditions of unorganisea and valnerable wrorkers
meet minimum standards that are socially acceptablein relation to thelevelof
development of [be country;

*to remove rigidities and inefliciencies from the regulation 01" minimum
conditions ot employment and promote flexibility.

The problems the Bill addresses include—

*inadequate protection of vulnerable workers suchasfarm. domestic and part-
time workers;

* poverty in employment;

* child labour;

*excessive working hours, particularly i n sectors such as security and
transport;

* gender discrimination, particularly in relation 10 maternity leave;

* outdated legidation.

The Bill proposes to reform previouslegislation so thatlegislation on basic conditions
of employment is in line with the macro-cconomic strategy ol government and the new
legal order, as reflected in the Constitution and the Labour Relations Act, 1995 (Act No.
66 of 1995).

The Bill seeks to replace the Basic Conditions o f Employment Act. 1983 (Act No. 3
of 1983), and the Wage Act, 1957 (Act No. 5 of 1957), which nolonger meet the current
economic, socialand political requirements of South Africa Theselaws arc rigid.
outdatedand complex and do notadequately cover signific ant sectors ol the work force.
The Bill secks 1o establish, enforee and regulate the variation o basic conditions of
cmployment. It ereates a national s¢ Cof minimum standards but permits th ¢ application
of thiese stand ard s to be vart ed. There are Tour mechanisms for variation namely.
collective bargaining, sectoral determinations, contracts of employment and variation
determinations made by the Minister of Labour. This approach permits sufficient
flexibility for the variation of basic conditions of employment while atthe same time
creating appropriate safeguards to avoid extremes of exploitation.

2. Application of the Bill

The Bill proposes to apply to all employees and employers except members of the
National Defence Foree, National Intelligence Agency, South African Secret Service
and unpaid volunteers working for an organisation with a charitable purpose.

The basic conditions of employment proposed in the Bill take precedence over any
agreement, whether entered into before or after the commencement of the Act.

3. Regulation of working time

In Chapter Two, the following basic conditions of employment are guaranteed:

3.1 Working time must be regulated with due regard to employees” health and safety
and family responsibilities (clause 7).

3.2, The maximum ordimary hours of work for alf employees are 45 in a week. The
maximum daily hours of work are nine for employees who work on five days or less o
week, and cight for employees who work six days a week (clause D0 In this clause,
relerence s made 1o Schedule One, which sets out procedures Tor the progressinve
reduction of maximum working hours to the goal ol a <[0-hour working week and an
cight-hour working day.
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3.3, An employee can. by agreement, work up to three hours overtime in a day or ten
hours overtime in a week. Overtime work must be paid at 1,5 times the employee’s
normal wage. or an employce may agree to receive paid time oll (clause 10). An
emplovee may agree to work up to 12 hours in a day without receiving overtime pay in
order to work a compressed work week.

3.4 A collective agreement may permit the hours of work to be averaged over a period
ol up o four months (clause 12).

3.5 An cmiployee must have a meal interval ol at least 06 minuies alter live hours
continuous work. Fhis may be reduced to 30 minutes by agreement (clause H.

L6, An employee must hiave a datly rest period of at least 12 hours and a weckly rest
period ol at Jeast 30 consecutive hours cach week. The weekly rest period mast ticlude
Sunday. unfess otherwise agreed (clause 15).

3.7. An employee who works on a Sunday must reccive double pay. However, il an
cmployee ts hired o ordinarily work on a Sunday, he or she must be paid at 1.5 times the
normal wage for Sunday. An employee may agree to receive paid time ofl in return for
working on a Sunday (clause 10).

3.8. The Bill contains protections for employees who work at night (between 18:00
and 06:00). Employces who work at night must be compensated by the payment of an
allowance or by a reduction of working hours (clausc 17).

3.9. Employees must be paid their normal wage for any public holiday that falls on a
working day. Work on a public holiday is by agreement and is paid at double rate (clause
18).

4. Leave

Chapter Three provides the following basic conditions of employment:

4.1. Employces are entitled to 21 consectitive days’ annual leave. An employer must
not pay an employee instead of granting annual leave (clauses 20 and 2 1),

4.2. Ancmiployecis entitied to six weeks' paid sick leave in every 36 months. An
employermay require amedical certificate before paying an employee who is frequently
absent (¢ foauses 22 24,

4.3 A pregnant employee is entitled to lour con secutive monthis ol noatermity leave
(clause 25). An employer of a pregnant employee or employe ¢ nursing her child is not
allowed to permit her to perform work that is hazardous to her or her child (clause 26).

4.4. Full ume employees are entitled to three days paid family respousibility leave
annually (clause 27).

3. Particulars of employmentand remuneration

Chapter FF our provides for the following:

5.1, An cmployer must supply an employee with written particulars of employment
when the cmployee starts employment. These must be revised if the terms of
cmployment change (clause 29).

5.2, Emplovers must display atthe workplace a statement of employees’rights under
the Bill in official languages used at the workplace (clause 30).

5.3. Employers must keep a record of the time worked by cach employee and their
remuneration (clause 31).

5.4, The Bill seeks to set out the mane ¢ in which ¢ mployees must be paid and 10
protect employ ces lromunlawful deductions from their wages. The rules for calculating
remunerationand wages are set 011( (clauses32 -— 35).

6. Termination of employment

Chapter Five establishes the following basic conditions of employment lor the
termination ol cmployment:

0.1 NMinnnum notice periods Tor termmating. coployiment by cmployers or
cmployees. This ranges from one week’s notice during the first four weeks of
cimploy ment toae month for employees with more than one year’s service (clauses 37
and 38).
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6.2. The termination of employment by an employer on notice in terms of the Bill
does not prevent the employee challenging the fairness or lawfulness of the dismissal in
terms of the Labour Relations Act, 1995 (Act No. 66 of 1995). or any other law (clause
37(6)).

6.3. An employee who is disimissed for reasons based on the employer’s operational
requirements is entitled 1o one week’s severance pay for every year of service (clause
41). (This provision is currently contained in section {96 of the Labour Relations Act.
1995.)

O On termination of coployment, an employee is entitled 1o a cernficate ol seviee
(clause 420,

7. Prohibition of employment of children and forced labour

Chapter Six provides for the following:

7.1. 1t is anoffence 10 employ achildunder15 years of age or who is under the
minimum school leaving age in terms of any law, if this is (5 or older (clause 43¢ 1)).

7.2. Children ypder 18 may not be employed to do work inappropriate tor their age or
that places them at risk (clause 43(2)).

7.3. The use o! forcedlabour is prohibitedand is anoffence (clause 481

8. Variation of basic conditions of employment

8.1. A collective agreement concluded by a bargaining council may replace or exclude
any basic condition of employment except certain core rights. The core rights that can-
not be varied are the following:

*  The duty to arrange working time with due regard to the health, safety and
family responsibility of employees;
two weeks of annual leave;
maternity leave;
*gick leave, except to the extent permitted by the Act;
(o inform employees (who work for a period of longer than one hour after
23000 and before 06h0O at least five times per month or SO times per year) of
the health and safety hazards assoctated with night work. enable them (o
undergo medical examinations at appropriate intervals and to transfer them to
suitable day work if the employee sulfers from a health condition associated
with the performance of night work;
*the prohibition of child and forced labaur (clause 49).

8.2. Other collective agreements and individual agreements may only replace or
exclude basic conditions of employment to the extent permitied by the Bill.

8.3. The Minister of Labour may make a determination to vary or exclude a basic
condition of employment. This can also be done on application by an employer or
employer organisation (clause 50).

8.4 The Minister of Labour and the Minister of Public Service and Administration
(clause 50(4)) must make a determination applying to the public scctor.

8.5. A determination may be issued i o trade union representing the employees has
consented o the variation or has had the opportunity to make representations (o the
Minister. A copy of any determination must be displayed by the employer at the
workplace and must be made available to employees (clause 50(6).

9. Sectoral determinations

9.1. The Minister of Labour may, alter an investigation, make sectoral determinations
establishing basic conditions of employment, including minimum wages for employees
in unorganised sectors.

9.2, 'The Minister must act on the advice of the Employment Conditions Commission.

9.3 The Commission must consuder the ability ol employers o carry on their
businesses successtully, the operation of small, mediunm and micro enterprises and new
businesses, the cost of living, the alleviation of poverty and the mpact of proposed
conditions of employment on job creation and other factors before advising the Minister
on the publication of a sectoral determination (clause S-h.
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9.4. A sectoral determination can regulate any matter concerning remuncration and
conditions of employment.

9.5. A scctoral determination may not cover employers and employees covered by a
bargaining council agreement (clause 55).

1. Employment Conditions Commission

T A The Employiaear Conditions Conmmission is established to advise the Minister
of Labour on the making of sectoral determinations and other matters arising out ol the
application of the Bill (clause 59).

10.2. In addition the Commission can advise the Mmister on trends i collective
bargaining which undermine the purpose of the Act (clause 59(2)(¢)).

(0.3, Three members of the Comumission are appointed by the Minister alter
consultation with NEDLAC. These members must be knowledgeable about the
conditions of employment of vulnerable and unorganised workers (clause 60(1)).

10.4. A Turther two members are appointed by the Minister after being nominated by
the voting members of NEDLAC representing organiscd labour and business (clause
00(2)).

11. Monitoring, enforcement and legal proceedings

VL L The Minister of Labour may appoint labour inspectors (o promote, monitor or
enforee compliance with employment laws (clause 63).

11.2. Labour inspectors must advise employcees and employers on their rights and
obligations in terms 0 1 cmployment laws. They may also co nduct inspections,
investigate complaints and may question persons and inspect., copy and remove records
and other relevant documents {(clauses 64 — 65).

11.3. Aninspector may serve a compliance older onan employer who is not
complying with a provision of the Bill. The employer may objectagainst the order to the
Dircctor-General: Labour, who after receiving representations, may confirm, modify or
setaside anorder. This decisionis subject (o appeat 1o the Labour Court{clauses 09
73).

['1.4. The maximum penalties that may be imposcd lor [ailure to comply with the B3l
are setout m Schedule Two.

11.5. The Labour Court has exclusive jurisdictioninallmatters arising under the Bill,
exceptwhere jurisdictionis given to another body and in criminal matters. The Labour
Courthas concurrent jurisdiction withthe civil courts to hear disputes concerning
contracts of employment(clause 77).

1 [.6. Employces may not be discriminated against for excreising rights interms ol
this Bill (¢clauses 78 — 81).

12. General

The Bill includes a number of general previsions including the following:

121, Atemporary employment service and the clientare jointly and severally liable
if the temporary employment service does not comply with the Act (clause 82).

[2.2. The Minister may. on the advice of the Commission and by notice in the
Guzerte. decin any category of persons 1o be employees for the purposes of the Act
(clause 83).

12.3. The Minister may. after consulting NEDLAC, issue Codes of Good Practice,
including onesonthe regutation of working lime and the protection of employces during
pregnancy and the birth of a child (clause 7).

13. Transitional Provisions

Schedule Thiee contiuns provisions Lo regulate the nansition fronn other kiws o the
Bill. These include the Tollowing:
= The provisions ol the Bill will not apply to the public service for a period of
cighteen months from its commencenient date;
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#the reduction ol ordinary working hours to 45 per week will only apply 1o
farmworkers and mineworkers (welve months after the Act comes into effect
(item 5);

# the maximum ordinary weekly hours ol security guards must be reduced from
60 to 45 over 30 months (item 5).

The Department of Tabour and the State Law Advisers are of the opinmon that the Bill
should be dealt with in erms ol section 75 of the Constitution,



