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GENERAL EXPLANATORY NOTE:

[ 1 Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

BILL
To amend the Insolvency Act, 1936, so as to further regulate the obtaining of legal
assistance by the trustee of an insolvent estate; and to make other provision in
connection with the salaries or wages of former employees of an insolvent; to
amend the Magistrates’ Courts Act, 1944, so as to further regulate the appointment
of magistrates of regional divisions; and to increase the penal jurisdiction of lower
courts; to amend the Prevention of Counterfeiting of Currency Act, 1965, so as to
make the possession of counterfeit coins or forged or altered bank notes punishable
in law; to amend the Criminal Procedure Act, 1977, so as to make other provision
in connection with the use of force in effecting arrests; to further regulate the proof
of certain facts by means of affidavits or certificates; and to provide that an accused
may in certain circumstances be sentenced by a judge other than the judge who
convicted him or her; to amend the Criminal Law Second Amendment Act, 1992,
so as to prohibit certain acts connected with military, paramilitary or similar
operations and weapons, ammunition, explosiwx or other explosive dcvicw; 10
amend the Interception and Monitoring Prohibition Act, 1992, so us to make
further provision in connection with the issue and execution of directions; to
amend the Promotion of National Unity and Reconciliation Act, 1995, so as to effect
a textual adjustment; to amend the Justice Laws Rationalisation Act, 1996, so as to
effect certain textual improvements; and to amend the Proceeds of Crime Act,
1996, so as to effect a textual improvement; and to provide for matters connected
therewith.

B I; I T  ENACTI;D  h y  (Iw I’:lrli;lmcnl 01” lhc Rcpllhtic ol’ SoUIh A1’ricil,  as
follows:-

Substitution of section 73 of Act 24 of 1936, as amended by section 20 of Act 16 of
1943, section 24 of Act 99 of 1965 and section 1 of Act 78 of 1980

1. The following section is hereby substituted for section 73 of the Insolvency Act, 5
1936:
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“’fiustcw  may obtain legal assistance

73. ( I ) A trustee may obtain the services of a legal representative to
execute legal services including interrogations or enquiries in terms of
section 65 or 152 on behalf of the estate, and all costs incurred by the trustee
in this regard as well as costs awarded against the estate in legal
proceedings, in so far as such costs result from any action taken by Ihe
ttus(cc in tcnl)s (JI lhis s~llwccli(m,  Sllilll  Iw i n c luded  ii) IIw costs of Ilw
scqucstra(ion  01’ tlw cslalc: l’rovidd  lllat, sohjcct to  lhc provisi(ms 01”
section 53(4), the kustee  shall not act as aforesaid, unless he or she has been
authorised thereto by the creditors or by the Master.

(2) The costs incurred under this section, excluding costs awarded
against the estate in legal proceedings as contemplated in subsection (l),
shall not be subject to taxation, provided that the trustee, authorised thereto
by the creditors or by the Master, entered into a written agreement with the
legal representative in respect of a scale of remuneration.

(3) Where the trustee has not entered into a written agreement with the
legal representative or in the case of a dispute between tbe trustee and the
legal representative in respect of costs, the cost shall be taxed by the Taxing
Master of the High Court, or where costs are not subject to taxation by the
Taxing Master such costs shall be assessed or taxed by the appropriate law
society or bar council, as the case may be, or, where the services of a legal
representative have been obtained and he or she is not subject to the
authority of a law society or a bar council, by the Master.

(4) The Master may disallow any costs, including any costs taxed by the
Taxing Master of the High Court, incurred in terms of this section if in his
or her opinion the trustee acted tnala jide,  negligently or unreasonably, in
incuming  such costs.

(5) In this section ‘legal representative’ means—
(a) any person duly admitted and enrolled—

(i) as an advocate in terms of the Admission of Advocates Act, 1964
(Act No. 74 of 1964); or

(ii) iis  an aIIIWnCy  in lcrrns  of” (Iw AIt(~rncys Ac(, 1°70” (Ac( N(I.  53 of
1 979); or

(b) any agent as defined in section 22 of the Magistrates’ Courts Act, 1944
(Act No. 32 of 1944).”.

Amendment of section 96 of Act 24 of 1936, as amended by section 29 of Act 99 of
1965 and section 12 of’ Act 101 of 1983

2. Section 96 of the Insolvency Act, 1936, is hereby amended by the substitution for
subsection (3) of the following subsection:

“(3) In subsection (2) ‘death-bed expenses’ means expenses incurred for 40
medical attendance, nursing [otherwise than by a nurse referred to in section
one handred], medicines and medical necessaries, ancl claims for those expenses
shall rank pari pmsu  and abate in equal proportion, if necessary.”.

Insertion of section 98A in Act 24 of 1936

3. The following section is hereby inserted af[er section 98 of the Insolvency Act, 45
1936:

“Salaries or wages of former employees of insolvent

98A. ( 1 ) Tlwrcaf[cr  ary halancc o(’ Ihc I’rcc rcsi(!{lc  shall IX applie(l  ir]— — — — — . — . ——. . . . . .—. . . ..———. . ..—
paying--
(o) to my crnployec  who was employed  by Lhc insolvcnt- 50

(i) any salary or wages, for a period not exceeding three months, due
to an employee;
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(ii) any payment  in respect of any period of leave or holiday due to I
thi employee whi~h has accrued as a result of his or her /
employment by the insolvent in the year of insolvency or the
previous year, whether or not payment thereof is due at the date
of sequestration;

(iii) MIY payment clue in respecl  of any other form of paid absence for
n period nol exceeding three months prior 10 (he da[c of the
scqlwslrati[m of tbc cslatc; and

of” any law, agrwmcnt,  contracl  or wage-regulating rncasurc; and
(b) any other contributions payable by the insolvent (including any such

contributions payable in respect of any of his or her employees) which,
immediately prior to the sequestration of the estate, were due by the
insolvent, in his or her capacity as an employer, to any pension or
medical scheme, or any sick, medical, unemployment, holiday,
provident or other similar fund.

(2) (a) The Minister of Justice shall from time to time by notice in the
Gazette  deter-mine the maximum amounts that may be paid out in terms of
any provision of subsection (1 ) and shall from time to time review and, if
necessary, revise such amounts.

(b) Before the Minister of Justice determines the amounts referred to in
paragraph (a), he or sbe shall publish a draft notice in the Gazette for
comment and recommendations by interested parties within 60 days of the

5

10

15

20

publication of the said notice,
(3) An employee shall be entitled to salary, wages, leave or other 25

payments in terms of subsection (1 )(a) even though he or she bas not
proved his or her cl:iirn therefor  in terms of section 44, but the trustee may
require such employee to submit an atlidavit in support of his or her claim
for: such SilliMJf, wages,  leave or payment.

(4) (a) The claim referred to in subsection (} )(f/)(i)  shall be preferred to
the claims referred to in subsections (1 )(a)(ii),  (iii) and (iv) and (1)(h).

(h) The claims referred 10 in sohscclior]  ( I )(fl)(ii),  (iii) an(l (iv) shall hc
prc(tir-red (() tbc clairrls  rclcrrcd  I() ilr slll)sccti(m  (1 )(/l) :tr]d s h a l l  r:tnk

30

equal]y  and abate in equal proportions, if necessary.
(c) The claims referred to in subsection (1 )(b)  shall rank equally and 35

abate in equal proportions, if necessary.
(5) For the purposes of this section-

(a) ‘employee’ rneans—
(i) any person, excluding an independent contractor, who works for

another person and who receives, or is entitled to rcccive,  any
salary or wages; and

(ii ) any other person who in mly manner assists in carrying on or
conducting the business of an employer;

(b) ‘snlary or wages’ shall include all cash earnings received by the
employee from the crnployer; and

(c) ‘unemployment fund’ does not include the unemployment insurance
fund established in terms of the Unemployment Insurance Act, 1966
(Act No. 30 of 1966).

(6) The Minister of Justice may, after consultation with the National
Economic, Development and Labour  Council established in terms ot’
section 2 of the National Economic, Development and Labour Council Act,
1994 (Act No. 35 of 1994), by notice in the Gawfte  exclude from the
provisions of this section specific categories of employees by reason of the
particular nature of their employment relationship or if other types of
guarantcw affording thcm protcc~iorl  cquivalcn(  to that provided by this
sculi(m exist.”.— — -

40

45

50

55
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Amendment of section 99 of Act 24 of 1936, as substituted by section 5 of Act 6 of
1972 and amended by section 30 of Act 90 of 1972, section 6 of Act 62 of 1973,
section 9 of Act 29 of 1974, section 69 of Act 85 of 1974, section 50 of Act 103 of 1978
and section 3 of Act 139 of 1992

4. Section 99 of the Insolvency Act, 1936, is hereby amended by the deletion of
paragraph f) of subsection (1).

Repeal of section 100 of Act 24 of 1936, as amended by section 13 of Act 32 of 1952,
section 31 of Act 99 of 1965, section 14 of Act 101 of 1983 and section 4 of Act 139
of 1992

5. Section 100 of the Insolvency Act, 1936, is hereby repealed.

Amendment of section 9 of Act 32 of 1944, as substituted by section 2 of Act 8 of
1967 and amended by section 4 of Act 53 of 1970, section 8 of Act 102 of 1972,
section 11 of Act 29 of 1974, section 24 of Act 94 of 1974, section 1 of Act 28 of 1981,
section 2 of Act 34 of 1986, section 17 of Act 90 of 1993 and section 3 of Act 104 of
1996

6. Section 9 of the Magistrates’ Courts Act, 1944, is hereby amended by the
substitution for paragraph (b) of subsection (1) of the following paragraph:

“(b) No person shall be appointed as a magistrate of a regional division unless
he or she [is a magistrate who] has satisfied all the requirements for the degree of
baccalaureus  legum of a university in the Republic or has passed the Public Service
Senior Law Examination or an examination deemed by the [Public Service
Commission] Minister for the Public Service and Administration to be equivalent
or superior to the said examination, and the [board referred to in section 9/Jis]
Mag~trates  Commission established by section 2 of the Magistrates Act, 1993 (Act
No. 90 of 1993), has informed the Minister that he or she is suitable for
appointment as a magistrate of a regional division.”.

Amendment of section 92 of Act 32 of 1944, as substituted by section 30 of Act 94
of 1974 and amended by section 9 of Act 91 of 1977, section 1 of Act 109 of 1984,
section 9 of Act 25 of 1987 and section 2 of Act 129 of 1993

7. Section 92 of the Magistrates’ Courts Act, 1944, is hereby amended by the
substitution for paragraph (a) of subsection (1) of the following paragraph:

“(a) by imprisonment, may impose a sentence of imprisonment for a period not
exceeding [twelve months] three years, where the court is not the court of a
regional division, or not exceeding [ten] 15 years, where the court is the court—
of a regional division;”.

Amendment of section 2 of Act 16 of 1965

8. Section 2 of the Prevention of Counterfeiting of Currency Act, 1965, is hereby
amended by the substitution for paragraph (d) of the following paragraph:

“(d) without lawful authority or excuse—
[i) has in his or her possession any counterfeit coin or any forged or

[(i)]~

[(ii)]~

altered bank note;
imports or receives into the Republic any counterfeit coin or any
forged or altered bank note; or
exports from the Republic or puts or takes or causes to be put or
taken on board any ship, vessel, boat, aircraft or vehicle for the
purpose of being so exported, any counterfeit coin or any forged or
altered bank note

[any counterfeit coin or any forged or altered bank note];”.

Substitution of section 49 of Act 51 of 1977

9. The following section is hereby substituted for section 49 of the Criminal
Procedure Act, 1977:

10

5

15

20

25

30

35

40

45

50
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“Use of force in effecting arrest

49. [f any person authorized under this Act to arrest or to assist in
arres[ing another, attempts to arrest such person and such person—
(a) resists the attempt; or
(b) flees when it is clear that an attempt to arrest him or her is being made,

or resists such nttempt and [lees,
and canm)t  hc arrested without Ihc usc or form,  Ihc person so authoriml
may, in (mlcr to cffwl the ilrrcsl,  wsc such I’orcc  i)S may in the circunlstanw
be reasonably nccxxsary to owmomc  the resistance or to prevent the person
concerned from fleeing: Provided that the force so used must be
proportional to the seriousness of the offence which the person to be
arrested has committed or is reasonably suspected of having committed:
Provided further that the use of force which is likely to cause death will be
justified in terms of the provisions of this section, only where the person
concerned is to be arrested for an offence referred to in Schedule 7.”.

5

10

15

Amendment of section 212 of Act 51 of 1977, as amended by section 12 of Act 56 of
1979, sections 46 and 47 of Act 97 of 1986, section 11 of Act 5 of 1991 and section 40
of Act 122 of 1991

10. Section 212 of the Criminal Procedure Act, 1977, is hereby amended by the
substitution for paragraph (n) of subsection (4) of the following paragraph: 20

“(a) Whenever any fact established by any examination or process requiring any
skill—
~ in biology, chemistry, physics, astronomy, geography or geology;
(11) in mathematics, applied mathematics or mathematical statistics or in the

analysis of statistics; 25
(iii) in computer science or in any discipline of engineering;
(iv) in anatomy @ human behavioral sciences;
(v) in biochemistry, in metallurgy, in microscopy, in any branch of pathology or in

toxicology; or
(vi) in hallislics, in the idcnti(ication  of llingcr-prinlsl  ~ingcr prints or palm-prints 30

or in the examination of disputed documents,
is or may become relevant to the issue at criminal proceedings, a document
purporting to be an affidavit made by a person who in that at%davit alleges that he
or she is in the service of the State or of a provincial administration or is in the
service of or is attached to the South African Institute for Medical Research or any 35
university in the Republic or any other body designated by the Minister for the
purposes of this subsection by notice in the Gazetfe, and that he or she has
established such fact by means of such an examination or process, shall, upon its
mere production at such proceedings be prima facie proof of such fact: Provided
that the person who may make such atlidavit may, in any case in which skill is 40
required in chemistry, anatomy or pathology, issue a certificate in lieu of such
atlidavit, in which event the provisions of this paragraph shall muraris mukmdis
apply with reference to such certificate.”.

Substitution of section 275 of Act 51 of 1977

11. The following section is hereby substituted for section 275 of the Criminal 45
Procedure Act, 1977:

“Sentence by judicial officer or judge other than judicial oficer or
judge who convicted accused

275. ( I ) If scntcncc  is not passed upon an accused forthwith UP(MI—
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conviction in a lower court, or if, by reason of any decision or order of a
superior court on appeal, review or otherwise, it is necessary to add to or
vary any sentence passed in a lower court or to pass sentence afresh in such
court, any judicial ot%cer of that court may, in the absence of the judicial
otlicer who convicted the accused or passed the sentence, as the case may 5
be, and after consideration of the evidence recorded and in the presence of
the accused, pass sentence on the accused or take such other steps m the
judicial olliccr who is ahscnl, could [awfully bavc [aken in Ihc pr(wccdings
“in question if hc or shc had nol been absent.

(2) Whenever— 10
(a) a judge is required to sentence an accused convicted by him or her of

any offence; or
(b) any matter is remitted on appeal or otherwise to the judge who

presided at the trial of an accused,
and that judge is for any reason not available, any other judge of the 15
provincial or local division concerned may, after consideration of the
evidence recorded and in the presence of the accused, sentence the accused
or, as the case may be, take such other steps as the former judge could
lawfully have taken in the proceedings in question if he or she had been
available.”. 20

Amendment of Schedule 1 to Act 51 of 1977, as substituted by section 17 of Act 26
of 1987

12. Schedule 1 to the Criminal Procedure Act, 1977, is hereby amended by the
substitution for the heading thereto of the following heading:

“Schedule 1 25

(Sections 40 ~ 42 [49])”.

Addition of Schedule 7 to Act 51 of 1977

13. The Criminal
following schedule:

Procedure Act, 1977,  is hereby amended by the addition of the

“Schedule 7

(Section 49)

Treason.
Sedition.
Public violence.
Murder.
Rape.
Robbery, including robbery of a motor vehicle.
Theft of livestock, excluding poultry.
Theft of a motor vehicle,
Kidnapping.
Childstealing.
Assault, when a dangerous wound is inflicted.
Arson.
Housebreaking, whether under common law or a statutory provision, with intent to
commit an offencc.
Any olTcncc under any law relating to intimidation or tcrmrism or control over
armaments, arms, ammunition, explosives, drugs or radio active ma(crial and in
respect of which punishment of imprisonment for a period of five years (or longer)
may be imposed.
Any offence involving serious violence which is Iifethreatening  or the use of a
firearm or explosives or the threat thereof.
Escaping from lawful custody, where the person concerned is in such custody in
respect of any offence referred to in this Schedule or is in such custody in respect
of the offence  of escaping from lawful custody.

30

35

40

45

50



I -1

Any conspiracy, inci~cment or a[[etnp( 10 commit :Iny ollcncc referred  to in [his I
Schedule, or complicity in the conlmission  of :my such offencc.”.

Insertion of Chapter 4A and sections 16A, 1611 and 16C in Act 126 d’ 1992

14. ‘Hw followin:  ch:]p(er is hereby inserted after Chap[cr  4 of [hc Criminal I.:(w
!+c(md  AlHL31(hl)cIll  Act, l!)()~: 5

“(;ll A1’’l’JtR 4A

OFFENC13S RELATING TO MILITARY, PARAMILITARY OR
SINIILAR  OPERATIONS AND WEAPONS, AMN~[JNITION,

EXPLOSIVES OR OTHER EXPLOSIVE DEVICES

C~rtiii[l acts connected with military, paramilitary or similar opera- 10
tions and weapons, ammunition, explosives or other explosive devices
prohihitd

16A. ( 1 ) No person shall—
(f/) in any m:mncr  tl”ain any other person or’ LIndeI”go any @inin-

(i) in the conducting of any military, p:umnilitary  or similm
opemtion; or

(ii) in any tactical t)r other proccdurc  applicable to, or required in, the
preparation for any such operatiol] or the execution thereot

(/J) instruct or train any o{hcr person  or undergo any instruction or training
in the construction, manufacture or usc of any weapon, nnlmunition,
explosive or other explosive device-
(i) for the purpose of endangering life or causing serious damage  to

property;
(ii) for the purpose of promoting any political ohjutivc; or
(iii) for mililury,  paramilil:lry or sinlil:lr puqx)scs;

(() ;Issisl ill :iily illstnlcli{~ll (~rtr:liltitl~[  Colllcilll)ldlc(l  ill IIlis slll~wcliotl,  01
~“tlllip ;ll)}) ()(I)L’I’  PL’I’SOI1  Wl]() 1S S() ill Sllll  C$(L’d  (N”  1[’lIIIIL’11  01” lll[L!lldC’[1  (()  [K!

w instru~’[ed or lrdiocd will} ;Iny suc’11  wc;lpfm, amltlullilionl expl{)sivc
m expiosive  device or organise or empioy lwo or’ nmre such other
persons, whether they me so cqui pped hy him or hcr or no-
(i) for’ !hc pui”pow  of end:ulgcring life or taming serious daimge  to

plopclly;
(ii) for the purpose of promoting any poli[ic:ll  ohjectivc;  or’
(iii ) for milil:wy, p:wi]nlilil:wy or si]llilllr  purp(vws.

(2) ‘Ihc tm)visiotls of subwc(i(m ( I ) \ll:ill not aI>ply in respect o(’-
((/)

(/))

. .
my l]wmhcr  of (!w Sou!h Afric:ln  N:l[ioluil  [kl”cncc  I:orw or 01” :iny
reserve, corps or servicw es(ahlishcd hy or under the Del&we Act, 1957
(Act No 44 of 1957), wtlo—
(i) acts in Ik course and within the scope of his or hcr duties as such

o member and in accordance with the requirements of the
Constitution of the Rcpuhlic of South  Aflica, 1996 (Act No. 108
of 1996), the said Act or any order, command, instruction or
regulation issued or lnadc under the s:Lid Act; or

(ii) undergoes [raining in terms of [hc said Act or :Iny order,
command, ins(ruc[ion  or rcgul:l[ioll  issued or made under the said
Act;

{my Illcnlh!r  of the .Sm![h A1-ric:ln  Pc)licc .$crvi cc, of the Cily Poiice
I:orcc of Dudmn  (w 01” any Inunicip:lt  (w nwlropolit:ln”  police scrvicc
csl;l[~lisllcci II Ildcr  tlw .%m[h  Afri~:ll] I’t)!icc SL’I”VIL’L’  A~.t, 1°05” (A~[ N{~.
os of 1~)05),  wllo-
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(i) acts in the course and wi[hin  [he scope of his or her duties as such I
ii nwmbcr  and in accordance with Lhe rcauirements of [he said I
Act, any other law or any order, instruction, determination or
rcgulatiorr  issued or made under [he said Act; or

(ii) in the case of any member 01 the City Police Force of Durban,
undergoes training at any recognised or approved training cenlrc
in accordance wi[ll lhc conditit~ns ()[ any approved Ir:linillg
cf>llrsc  (lr, in (he case f)l’:lny  t~lllt’r 111(’i]llxr.  llIl(lcrp(Ks  lr;lilli[l~ ill
lL!l’l]l\ (d JIlly (lL’l Cl”ll)il):l[iol)  1)1” l(”~lllilliol)  i\\llC”([  01” I))il(k lllldC’1’

(Iw suid ACI;
(c) tiny correctional ollicial of the Deportmen{  of Correctional Services or

any person authorised under the Correctional Services Act, 1959 (Act
No. 8 Of 1959).  who-
(i) in the case of any such oflicial, acts in the course and within the

scope of his or her duties as such an official and in accordance
with the requirements of the said Act, any o(her  law or any order,
authorization or regulation issued or made under the said Act or,
in the case of any person so authorised, acts within the scope of
and in accordance with such authorization; or

(ii) UndergOeS  training in terlllS Of any order or authorization issued
under the said Act;

(d) in the case of any act relating to weapons, ammunition or explosives,
any employee of the Armaments Dcvelopnmnt  and Production
Corporation of South Africa, Limited, of Dcnel (Pty)  Ltd, of any
Pdctory manufacturing ormaments  or arms in ficcordance with a permit
issued under the Armanwnts  Devetopmcnt  and production Act, 1968
(Act No. 57 of 1968),  or the Arms and Ammunition Act, 1969 (Act No.
75 of 1969), or of any factory licensed under the Explosives Act, 1956
(Act No. 26 of 1956), to manufacture explosives, who—
(i) acts in the course and within (he scope of his or her employment

as such an employee and with a view to the promotion of the s:llc
ofarnlamenls.  arnls,  amnlunilion  (lr explosives  (w Ihc imstr~lc’li(m
or lraining- 1
((MI)  01 LXEuI)ployces  in [he nl:lnul’mturc,  m a i n t e n a n c e  m

development of armaments, arrms, ammunition or explo-
sives; or

(bb) of persons employed by employers who arc permitted to
purchase armaments, arms, ammunition or explosives, in

5

1 ()

15

‘?()

30

35

(he construction, manufacture, usc or maintenmwc  thereofi
or 40

(ii) undergoes instruction or training in the manufacture, mink-  I
nance or development of’ mm]nmcn[s,  arms, an)muni(ion or
cx~losives: I

(e) in the c~se of any act relating to weapons or ammunition, any person
who is appointed as a traffic officer or traffic warden under the Road
Trallic Act. 1989 (Ac[ No. 29 of 1989).  and who-

45

(i) acts in the colu’se and within the scope of his or her duties as such
an otlicer or w:irdcn and in furtherance of the objects of the said
Act or in accordance with the requirements of any other Inw or
the conditions or any approved (raining course; or 50

(ii) undergoes training at any recognised or approved training ccmtrc
in accordance with the conditions of any approved training
course;

(,f)  in the case of any act relating to weapons or amnlunilion,  any person
who is rc~istcrcd :1s a sccurily olliccr it] twns (JI’ Ihc Scc[lrily  olliccri 55
Ac[, 19 K7-(Act  N(). ‘~~ of [087), :Illd  W h o
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in lhc cilsc of an employer, acts in good loith in rendering a
security service Ibr the protcc[iun or safegumling  of persons or
pIqICI-ly or, in the cmc of an cmploycc,  acts in (he course  and
witbill the scope of his or her employment as such :In olliccr and
wilb a view to the pm[cclion  or safcgumxling  of persons ur
1)1’opL’lty; 01”

[ii) IIII{ltJI~i)[*s  ll;tit)ill~  il) IL’ IIII\ 01” III(S s;li(l  Ac( (II :IIIY  t(.!!,(ll;l[i(~ll

lllild L’ Lllld(’1  [l IL’ W i l d  /\L’(i

(,q)  ill IIw c.:tw of :ln!I X1 rul:l[il}g  10 L’A[l][hi  VCS,  ;Iily J)lL’I]II)cI  01” it scrvicc
cs[:llllisld  hy or uIldcr ally I;lw  1“01 (IIC  pro[cc’ [ion L)I’ pcIstJlls {n’
pl’[)pcl”ly.  wllo-
(i) LIcts ill (Iw c~]uisc ;Ind  within (I1c sc~lpe tjl’ his (lr Ilcr dulics :1s such

a nmmlwr  :llld with a view [0 lhc protcc [ion of  persons  or
propclly:  01

(ii ) undct’goes lruinil)g  :1[ :lny recognised  t)r approved lmining ccn[m;
or

(h) my person who olilci-wise :Ic(s,  or undergoes instruction or lrainillg, in
:1 ]:lw’fl]l  mnnncr.

(3) For lhc puq)oscs  0( subscc[ion ( I )—
(1[) ‘explosive device’ mc:ms any dcvicc which is cap:lhlc 0] c;iusing

bodily injury, 10ss of Ii[’c or ddnlogc  to. or loss o f ,  pl’opclly by
cxpli)si(lll  (N igni[i(m  :l[i  Ll wllicll is so used (Jr in[cl]dcd to [w ho wwd;

(/~) ‘political ol)lcc[ivc> includcs-
( i  )  the btlnging  abou[ 01” a n y constitutiorml. polilicul. sociiil.

ccononlic  or illdustri:i]  ch:IIlgc iu (he Republic; or
(ii ) [hc induccnwnt  of :Iny person, includin~ the na[ional, provincia[

or local sphere of government, 10 do or 10 abstain from doing  any
act, or 10 supporl 0110 oppose ;Iny person, cause, :Iction or failure
[() (Llkc acllon,

wllcllwr il is C(luplcd \vi[ll [Iw (lx  or tli~pl:ly 01” I’(wuc (W []()[;
(1”) ‘\\ ’L’;  l[Nlll ‘  i l l \ ’ l [ l d L ’ S  ;[11S  L’illlll(Hl,  ill(Hl  ill”, [“()(  !i(’1 !JIIIIIL’]IL’  1”.  !!l(’l)~lik’.

[lloLllilw cun.  liw:ltll~ or dir rillc’. or :IIly illlilil(ioll  [lwmIl”.

Oflences  and penalties

1611.  Any prrsoJ] wbo cmllravcncs  a provision or section 16A(. I ) shall be
guilt , of a]) off~llcc ~~n~i Ii;lb]c o]) conviction  (o such [inc as [he Colll’t Illfiy
dccnl li[ to ilnp)sc. or lo itllll]isol)fllclll  for d p e r i o d  nol cxcccdillg  l i v e— .—. ——. .
\’L’:l  I”\. 01” tO bo[h  !ill~h [ill~ LI[l  L! S[l Ch illll~liS(l]ll~l~i]t.

,4uthority of tittorney-gener:ll

lf)C. N(]l>rc~sccliti[) l~itl]csl)cct{ )l`:lll(  )l~gl\ccr  cfcrrcclt  ()illsccLic)tl  16B
sI1:III  IIC i n s t i t u t e d  wi[hout  (IIC writlcn  ;Iu(llorily  ol the :l[[orllc\-~cllcrLll
L’onccrned,”.

S[ll)sti(Lltior10  fl(lllgli  t]e{JfAcl”  1260f  1~~~

15. The l’ollo~ying  long [i[lc is hereby subs(itulcd for the long ti[lc of [he Crill~in:d LJW
Sccotld /\lllel]ll[llcll[  Act.  1992:

“ACT

‘1’{)  NII](v)(l  III(’ (’ritllin:ll  i’r~wtxlurc Aci, 1’)77.  s() :is I() (I(,lci(’ ccrlitili
t)lm{)lctc  ~,kl)rt’ssil)lls; :1[1(1  (() (’\tcll(l 1’:11”(  I l l  ofscllc(llllv  2: i!) Ulllc[ld
[IN IIllillli[lalion Acl, 19S2, so i)s to prov ide  111:11  uu uc[ {Jr collducl
which iuspirw fear in the observer thereof constitute the oll’cnce of
infinlidafion  if proved (hat Jeur was i n s p i r e d ;  aIId to crc;)te all
;iddition:l] otl’ence; to amend the lntern:d Security Act, 1982, so as to
delete the ;Ittorilcy-gellcr:l[’s  power (0 prohibit release WI bail or on
warning; to dckte tllcdctelltiollo f~vitllessesll  tl[lerlvarr+lllt” issucdby
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tllL! :iltoriley-gellcr:l[” ; :UId 10 fllrtllcr regul:ltc a cert:lill offeJwc;  to
provide that the organizing, training, equipping or arming olmcmbcrs
or supporters of organizat ions is prohibit wl in certain cases; ~ovide
that certain acts connected with military, p armuilittiry or similar
operations :i[ld wea~s,  am~;unitimb  ex@sives or other  explosive 5.—
(le~icws:lr~ l)rollil)itld;  10 l)r{~vidc  thut ;u~ ;l[i{)rll~y-~~llt$l”ill  Iil:)y isslle :1
ccrtilic:l(c ill rcsl)cct of ccri:till (Jll{vtct’s  [f) lhr el]ix’1 111:)1  a ,spr{’i:d
Criillill;ll IJrt)culurc I)c l(jll{~wcd  ill resl~cc[ (JI Ille [riul ofsucll  f~llcllvcs;
l~~gr:in( spcci:tl Ij{)lvcr.st{):lc{)tll-t {d’l:lw with regnrd t{~tlwhr:millgol
sllclloll”cllccs; tt)l)r[)vi(lel’~) rilsl)cci:il I)lc:lljrocc(l( lrcillr csl)cc[{)l’sllcll 10
olleltcws; to provide thtit a pelwm Who 11:1s l)rvn  il~lTStL!d  on accollllt of

the tillcgcd commission ol such ill: ollencc, may only on the written
:Iutlioriz:ltion  o f  the :lttorl)(’~-g~ll~~ill  h LllL’iLSC(l  oil buil (jr 011—
worning; to providct’or the imposition of:] prescribed seutcnmforthc
ufllawful lJ(jsscssi{)ll [) f}ve:lpollry  illsl~ccilicd illstatlccs; atld to provide 15
[or the detention of persons in certain cases for intcrrogution in respect
of’ ccrtnin weaponry; aJ]d to provide format tms connected therewith.’>.

Amendment of section 3 of Act 127 of 1992, i]s amended  l)y section 32 of Act 38 of
19$)J a*~~l sr~ti{~,l  ~ of Act Is of 1996

16. Scc(ioll  .3 01 [Iw Ill[crccptioo and klunitoring I’rohibitioo  Ac[,  1992. is hereby 20
:inwf]dcd by the .subsliluliol)  f o r  Ixwugrnph  (~i) o f  subscc~ioll (2) t~f Ihc l’~~llowing
pmlgraph:

“(~i) lbl the puJposcs rcfmcd  [o in suhscc{ion  ( I )(b)(i) or (ii) or subsectiot~ (4), bc
made by an olliccr relcrrcd to in scc[ion 33 olthc Sooth African  Police Scrvicc
Act. 1995 (Act No. 68 of 1995), provided ]that] the olliccr coIlccrncd 25
oht:linccl in MIvancc  the approval of :mothcr olliccr in the SOuth Afric:m Police
Scrvicc  wllb al Icw+t Ihc rank 01’ [Issist:lllt-collllllis siot]cl,”  or n nwnlhcr  of the_ — — —  _ _ _
S:li(l  lh)llCLt  sCIVi CL!  (K’L’(ll)yillg{l  [)OS[  011 il[  tcils[ II)(’ SillllC  ICVL’1,  :11)(1 W h o  lSllill!. . - .
])t’J  lIiIs  l;L’;’;)”;i;l[]  ](~l”lh~(liil  IVI  ilill~  I)y (11(’ N“il[i\ul:l”l i ‘;)i~llilissi(lili’[  (Iftll(’ St)(l[ll
AfI icall PCJIIL’C  SCIViL’L!  10 gl”:lll[ sIIL’11  dllpl’ovill;’”. 3 0

Amrndment  of section 4 of Act 127 of 1992, as amended  by section 32 of Act 38 of
1994 and section 4 of Act 18 of 1996

17. Scctio]l 4 {)1’ tbc Intcrccpti(m  :IIKI Mol)itf)rin,g  Prohibition Act, 1992, is hmcby
mlcndcd  b) [hc subslilutioll  Ior SLlhp:ll[lgH@l  (iii) of pxmgr:q>b (b) ot’ subsection (2) 01
[he fo] ]owing  sUhp:l13&’2ph: 35

“(iii) ml (~tliccr of a[ Icast the r:lilk of ~~ssistiltll-colllll~  issiotlcr in the SouIh A~rican
Police  Scrvicc  or :1 member of the said Police Se]-vice occupying a post (m at

]C:lSt  t h e  SillllC  lCVCl,  ”

Amendment of section 29 of Act 34 of 1995, as amended by section 24 of Act 104 of
1996 4f)

1s, Sccti(lll  29 of the prc~l]lo(io[l  O( Na(i(mal (Jnity ;md I<ccol]cili~iliotl Act. 1995, is
hereby ;Imcndcd  by tbc substitution for subsection (5) of (he t’ullowing suhscction:

“(5) No pet-s(m other th~m a commissioner, :1 nwmbcr  of t h e  St:lf~ Of  [bC

Commission or nny pcrsoo required to p]-oducc any ar[icic or to give cvidcncc  shall
be entitled 0! Ilc pcrlllitlcd to Ntcnd :my invcstigNion  comludcd  ill tcmls of this 45
section. :u)cI the Commission may. having dLic rc.gml to the principles of openness
illl(l trnt]sp:trcnc~,  dcclurc thnt any al”ticlc pr(]duccd  or information [submitted]
fU[”lll\lk’L\  :1( \[lL’11  iil~}ts(i~iltloll  d]dll  110( IN.  I]l;l(k’  p(ll)liL’  Il[ltil  [Ik’  (’l)ll)llli\’iio!]

11(  ’[ L’lllllll(”\  (1[]1(’l\\  l\(’ 01.  ill [IIC ;IIIS(’IIL’(’  (l!  ’\ll(’11  il lll’1(’l  llllll;  l(loll,  Illl[il  {IN’  ;II(IL’1(’  IS

l)IL)tluLcsLl  01 i\)L  lill’~)llll;lli~lll is I’(l[llislk(l  d( ;I I)coriilg  it] lL’ulls  01” this Ac t .  (u’ :1( :Illy 50———-
[Ji~)~cc~iiJlgs-ijl  iiliy couit of I:\\\.”.
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AIncIIdmeIIt  01 Schedule  11 to Act 1801 1996

19. SchCdulc 11 [u [IN Jus[icc Li[ws I<:ltioll:]lis:ltic)ll Act. 1996, is hereby iIImIIdcLI-

((/)

(/))

below (he hcding  “LAWS OF  Tl Iti IK)I{NIER  REI)U13LIC  OF  CISKEI”,  by
{b~ SUbS[i[U[iOil  Ill (k! SCCOlld  CO] UI1lI1  lhCII’Of  f’(11  thC CXplCSSi  Oll  “GC11CL21  Law

sL’L’ol](\  /\olCllLii]]~l][  Ac(, l(~~L/”  (11’  (111’  L’XPIL’SSIOII “GcIIL’I;[I  l.:Iw  AIIICIICIIIILIII
/\(’l,  10s1”:  :11)(1

Ilcli)ii III(  llt’:l~lilll[ “1. A\VS (11: ‘l’ill: 14) I< MI II< SI{I, I;(;OVII.I{NIN(;
‘1’f;f<l{l’i’ol{}”  ()[; ljl;llo\VA”.  I>y tilr ,sul}slillllioll III  ljk’  IIlitd  L’IJIIJIIIII  lt)LoI’L’(Jl’

101  111(’ cxl)mssi(]ll  “Scc[i(~lls  14, I 5. [ X, ISA  iIIId 107’”  [11’  lIIC cxll[~.ssioll  “’IIK
wI]OIC. cxccp[ scc[it]lls  14. 15. IX, IXA  :IIId 107”’,

Atuendmelll  ol’ section 34 ot’ Act 76 ul” 1996

20. Scc[ion 34 ot the l’rocccds 01’ Crillw Ac(, 1996, is hcrchy  amcIdcd  by (IIC

substitution loI pwagrapb  (d) of”  lhc ~ol[owiug par+yaph:
“(~~)  10 impose my penalty mcnlioncd  in scclion [31] ~, CVCI)  thOLlgh  that [Wildly

IIM!’  cxcccd [he puni(ivc jurisdiction ol (hat courl; :Iml”.

Short  title and  c(Jllllllcllcclllcllt

21. ( I ) This AL’( SIHIII hc calld (Iw .ludiciai  M:t(tcrs  Alncmll[wltt Act, 1997.
(2) The provisions ol-

(CI)  scc(ion 19 shall bu dccmcd  [o b:ivc uomc  into operation on I April 1997;
(b) sec[iot] 20 shall bc  deemed [o hiIvc  C(MIIC into opcr:l[ioj] on 16 M;ly 1997;
(c’) scc[ions ~ 10 5 shall come into operation on the d:ltc on which [1 notice

contetnpla(ul  in sec[ion 98 A(2)([1) ol(hc  Insolvency Act, 1936 (Ac[ No. 24 of
1 936), :1s inscr(cd  by scctioll 3, is published Ior lhc Iirsl time; and

(</) sections 1 aid 6 [o 18 shall come in[o operation  on IL CI:IIC lixcd by dw
[~l~~i~lL.11[  h~, l>i-~]cl:tlll:l[i{)ll in IIIC ~;(/;(’//(’.

(~) [)il’lL.lLll[  dil[C~  lllil~ I)L’  fi\LXl  II I)(IL.I-  SUl)S(.(,(ioi]  (~)((/)  il)  [(’SI)(’(’I  (Ii’ (ii[’l’Lsl”L’ll[
proI  isi<~lls  01” Illis l\c’1.
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MEMORANDUM ON THE OBJECTS OF THE .JUDICIAL MATTERS
AMENDMENT BILL, 1997

A. LAWS AIvIENDED

The Bill amcwl.s IIN following laws:
1. The It)s(dvcm’y  Ac(, 1936:

((/) !k!c’liol] 73 of” lIIC said Ac( provides for {Iw C{W[S  illcul”rcd by (Iw 11’uslcc [~f
an insolvcn[ csla(c in wspcc(  of llw slalcd legal assistance as well as any
COSIS awarded  against lhc cstalc in Icgal proceedings (0 bc inclmicd in (hc
COS( of the scqucstmtion  of the estate. All costs which arc not sub,jcct to
taxa[ion by tbc taxing master of (1]c court must bc taxed by the Master
according to a tarill’ Iramccl  from time (o time by him or her. However,
(IIC cxis[ing [ari~ was framed in 1981 and is rcgwtlccl  by the Icgal
profession as wholly inadequate. Consequently, a praclicc came into
existence whcrebv the trustee obtains the authorisation of the creditors to.
conclude agreements with attorneys and counsel for the payment of a
more generous scale of remuneration. In Mullcr v The Master and others
1992(4)SA  277( TPf)) the court decided that the Master is bound by those
agree[nents.  1( is the object of the proposed section 73—
(i) to extend the legal assistance in respect of which the trustee may

incur costs; and
(ii) to bring the provisions in question into Iinc with the principles

contained in Muller’s  case, supru.
(b) The failure of legal systems to address adequately the position of the

employees of an insolvent is an international concern which led to the
International Labour Organisation adopting the Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (Convention No. 173
of 1992). In outline, the said Convention provides that specified claims
of” worltcrs shollld  bavc  il 1’;111!=.  higlmr  [I}ill)  1110s[ (J(l}cl”  prct’cfc’111  claitlis

(a id  ill  pal-liculai’  tllOSc of IIlc Slalc and IIIC SOCiill  secur i ty  systcll))  and

tha[ workers’ claims may be limited to a prescribed amount, provided (Iw
said amount is not set below a socially acceptable Icvcl and is adjusted
regularly in order to maintain its value, A new section 98A is being
proposed in order to bring the provisions of the said Act into line with the
provisions of the said Convention.

2. The Magistrates’ Courts Act, 1944:
(a) Obsolete rcfercnccs to the Public Service Commission and the Regional

Divisions Appointments Advisory Board are being rectified.
(b) In order to ensure the effective operation of the South African courts, the

penal jurisdiction of the lower courts is being increased.
3. The Prevention of Counterfeiting of Currency Act, 1965:

The possession of counterfeit coins or forged or altered bank notes is being
made punishable in law.

4. The Criminal Procedure Act, 1977:
(a) in declaring capital punishment to be unconstitutional, the Constitutional

Courl in S v Makwanyane  and another 1995(6) BCLR 665 (CC) in par.
140 ma(lc the following comments regarding section 49(2) of the said
Act:

“Greater restriction on the use of lethal force may be one of the
consequences of the establishment of a constitutional state which
respects every person’s right to life. Shooting at a fleeing criminal in
(hc beat of the moment, is nol necessarily to bc equated with the

IIlis IudgIIIL’lil  [iti~l][  Iw It) r~vdc’r  II  IL. Iwovisioll.s” 01”  SL’L”[ioll  4°(2)
llilc~)lls[itlllil)ilill, IIw Icgisla[uw will Ilavc 10 lllodily (Iw provisions
of llw scc[ion in order (0 brii]g it into line with the Constitution. ”

Despite the sanctity of life being enshrined in the Constitution, Icgal
systems rccognisc  world-wide that occasions will arise where a choice
has to bc made between the Iivcs of two or more persons. According to
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the said Court, one such an occasion presents itself in the case of
self-defence,  where, at common law, the law permits the use of Ietha[
force by a person whose life, bodily integrity, property or other legitimate
interests are threatened, provided the lethal force meets the requirements
of the doctrine of propo~lionaiity (see Makwanyane’s case, supra,  in par.
[38),
AI IIIC IC(IIIL>SI  01”  IIIC I:orcl]sil  Scirlluc  14alxwIIIwy  (~f’ IIIC Stui[l] AI’I il:ltl
}’(IIIL”L’  SL!lvi~~, /l IL’ ]1>[ {)1’ ,Sk;!l~  11’(lllll”c’d [() I)II)W  LI’J’[illll  filCIS  I)y II  IL’:IIIS

[)1 allidavi(s  is being cxkudcd.
10 order 10 rcclily an o]nission in lhc law of’ crilninal  proccdurc,  a .judgc
olhct’ thml dlc judge who collviclccf an accused is being cn]powcrcd,  in
[he abscncc of’ the lattcrjudgc,  [0 scn(cncc  (hc accused tind to dispose of
any maltcr  remitted to the court of Iirst instance.

The Criminal Law Second Amendment Act, 1992:
Al[hough section 199(2) of the Constitution of the Republic of South Africa,
1996 (Act No. 108 of 1996), expressly states that the defence  force is the only
lawful military force in the Republic, the military and paramilitary training of
members of the public continues unabated, It appears that the existing section
13 of the said Act does not have the desired eflcct owing to the spcci!ic intent
which needs to be proved. Consequently, it is being proposed that certain acts
connected with military, paramilitary or simihr  operations and weapons,
ammunition, explosives or other explosive devices be prohibited.
The Intcrccption and Monitoring Prohibition Act, 1992:
Due to the demilitarisation of the Sou[h African Police Service, tl]c category
of memhcrs  of the said Police Service involved in the issue and execution of
directions is being extended
The Promotion of National Unity and Reconciliation Act, 1995:
The relevant section is being nmendcd in order to bring it into line with section
28(5)  of the said Act.
The Justice Laws [l:l[ioll;ilis:l[ioil  Ac(, 1996:
Ccl-t:lin tcxluai imptiovcnwllts  arc hcing ~’11’cclcd.
The f’rocccds  of’ Cri[tlc Act, 199(]:
A texlual improvement is being el~ectcd.

B. PROCEDURE TO BE FOLLOWED

In the opinion of the State Law Adviser, the Bill must be dealt within accordance with
the procedure prescribed by section 75 of the said Constitution.

C. PARTIES CONSULTED

The followimz  interested parties  were consulted:
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*

The C-hief Jus[ice:Judiciary  and Judicial Service Commission
The Attorneys-General
The Regional Court Presidents and Chief Magistrates
The Regional Representatives of the Department of Justice
The Gcncml Councif of [he Bar
The Black Lawyers Association
The National Association for Democratic Lawyem
The Association of Law Societies of the RSA
The Independent Association of Advocates of SA
The Black Advocates Forum
The Association of Advocates
Legal Rcsourccs  Ccnlrc
I,:\i\y~\is  I’(u 1 ILIIIIiIIl  Rigl][s
‘Ilw Magislratcs Conlil}ission
The hlagistrates’ Association of South Africa
The Association for Regional Magistra[cs  of South Africa



28

* The Association of Insolvency Practitioners
* The Truth and Reconciliation Commission
* The Human Rights Committee of South Africa
* The Chief Master of the Supreme Court
* The National Economic, Development and Labour Council
* Govcrnrncn(  Dcpmtmcn[s,  namely:

[I]c Nilti[)llal  In[clligcncc  AN~IWy
(Iw SutIIh Al”ricall  SCCICI  Scrvicc
(IK  South Alricum  Police Scrvicc
the South African  National Dcfcncc  Force


