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(; ENERA1, EXP[.ANATORY  NOTE:

[ 1 Words in bold type in square brackets indicate omissions from
existing enactments.

Words  underlined with a solid line indicate insertions in
existing enactments.

The expltinatory introductory provisions in bold type and italics do not form part of the
provisions of this Act.

BILL
To repeal the Broadcasting Act, 1976 (Act No. 73 of 1976), so as to establish a new
broadcasting policy for the Republic; to amend certain provisions of the
Independent Broadcasting Authority Act, 1993 (Act No. 153 of 1993); to clarify the
powers of the Minister in regard to policy formulation and the Authority’s powers
with respect to the regulation and licensing of the broadcasting system; to provide
for classes of broadcasting activities in the public interest and for that purpose-

to provide a Charter for the South African Broadcasting Corporation Ltd;
to establish the Frequency Spectrum Directorate in the Department;
to establish the South African Broadcasting Production Advisory Body; and
to establish a human resource capacity in policy development;

and to provide for matters connected therewith.

PREAMBLE

Noting that the South African broadcasting system comprises public, commercial and
cwmmunity elements, and the system makes use of radio frequencies that are public
property and provides, through its programming, a public service necessary for (he
maintenance of a South African identity, universal access, equality, unity and diversity;

Acknowledging that the South African broadcasting services are owned and controlled
by South Africans;

Realising that the broadcasting system must reflect the identity and diverse nature of
South Africa, is controlled and managed by persons or groups of persons from a diverse
range of communities, including persons from previously disadvantaged groups, and
must reflect the multilingual and diverse nature of South Africa by promoting the entire
spectrum of cultural backgrounds and oficial  languages in the Republic;

Encouraging the development of’ South African expression by providing a wide range
of programming that refers to South African opinions, ideas, values and artistic
creativity by displaying South African talent in radio and television programming and
by making use of mdio frequencies that are public property and that provide a public
service necesstiry for the maintenance of national identity, universal access, equality,
unity and diversity: and

Resolving to align the broadcasting system with the democratic values of the
Ctmstitution tind to enhance find protect the fundamental rights of citizens,
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B f{ IT TI{EREFORE  ENACTED by the Parliament of the Republic of South Africa,
us follows:-”
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CHAPTER I

FUNDAMENTAL, PRINCIPLES AND INTERPRETATION

This  Chapter sets oat the fundamental principles and objects of this Act. Freedom of
expression and the journalistic, creative and programming independence of the
broadcasters and independence of regulation are identijled as guaranteed by the
Constitution. These principles recognise that the South African broadcasting system
comprises public, commercial and cotnmunity  elements which make use of the radio
frequencies that are public property andprovides, through its programming, a public
service necessary for the maintenance of South African identity, universal access,
equality, unity and diversity.

This Chapter also contains definitions explaining the meaning of certain words for
the purpose of the A ct and provisions regarding the interpretation of the Act.

Definitions and interpretation

1. ( I ) 10 this Act, unless the context other-wise indicates, radio, sound broadcasting
service and television set have the mcanin~ assigned thereto in the IBA Act, and—

(i)

(ii)

(iii)

(iv)
(v)

(vi)

(\ii)

(\ ’iii)
(ix)

“Acivisory  B(xly” means the So~th  Alrican  Broadcast Production Advisory
Body csttiblished in terms of section 38 of this Act;
“~ppoin(ing  body” means tbe body charged with the appointment of’ members
of the Board  in terms of’ section 13 of this Act;
“Auth(wity”  means the Independent Broadcasting Authority estiiblished by
section 3 of the fBA Act;
“ BoaId” meuns  Board of South African Broadcasting Corporation Limited;
“brotidcaster” means any Iegul or natural person wbo composes or packages
or distributes television or radio progrtimme services for reception by the
public or seclions of the public  to the subscribers to such a service irrespective
of technology used;
“broadcasting” means any for-m of unidirectional telec(}llll~~ullicatit~ns
intended for the pubtic, sections of the public or subscribers to any
broadcasting service buving  appropriate receiving facilities, whether carried
by means of radio or any other means of telecommunication or any
combination of the aforementioned, and “broadcast” is construed accord-
ingly;
“bro~klcasting  licence” means a licence granted and issued by the Authority in
terms O( this Act to a person for the purpose of providing a defined category
O( broadcasting service,  or deemed  by this Act to have been so granted and
isslled:
“br(mlctistiog  licensee” means the holder of a broadcasting Iicence;
“’hr(md~asting  service” nwms tiny service which consists of the broadcasting
(~t’ tclcvisi(m or sound broadcasting material to the public, sections of the
public (w (o subscribers to such a service but does not include—
((~) ii wrvice (including text service) that provides no more than data, or no

rm~re  than [ext (with or without associated still images);
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(b) a w!rvicc  that makes programrnes  available on demand on a point-

(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)
(xviii)

(xix)

(xx)

(xxi)
(xxii)

(xxiii)

(xxiv)

(xx\’)

(xxvi)

(xxvii)

(Xxvlll)

(xxix)

tc)-poin[ btisis, including a dial-up service; and
(~ ) a service or u class of service that the Minister determines, by notice in

[be G(l:t,fte,  not to Fill  wilhin this definition;
“br(mlctisting  services frequency bands” means that part of the electromag-
netic radio frequency spectrum which is allocated for the use of broadcasting
services  by the International Telecommunications Union (lTU),  in so far as
such allocation has been agreed toor adopted by the Republic;
“broadcasting signal distribution” means the process whereby the output
sigmd O( a broadcasting service is taken from the point of origin, being the
point where such signal is made available in its final content format, from
where it is conveyed  to any broadcast target area by means of a telecommu-
nication r)rocess  and includes multi-channel distribution;
“browlcisting  signul  distribution Iicence” means a Iicence granted and issued
by the Authority in terms of this Act to a person for the purpose of providing
signal distribution for broadcasting purposes, or deemed by this Act to have
been so granted and issued;
“broadcasting signal distribution licensee” means the holder of a broadcast-
ing signal distribution Iicence;
“channel” means a single defined television programming service of a
licensee other than a video on demand programming service;
“commercial broadcasting service” means a broadcasting service operating
for profit or as part of a profit entity but excludes any broadcasting service
provided by a public broadcasting licensee;
“common carrier” means a service for broadcasting signal distribution as
provided by Sentech Limited, established in terms of the Sentech Act, 1996;
“Companies Act” means the Companies Act, 1973 (Act No. 61 of 1973);
“community” includes a geographically founded community or any group of
persons or sector of’ the public having a specific, ascertainable common
interest;
“community broadcasting service” means a broadcasting service which—
(a) is fully controlled by a non-profit entity and carried on for non-profitable

purposes;
(b) serves a particular community;
(c) encourages members of the community served by it or persons

associtited with or promoting the interests of such community to
participtite in the selection and provision of programmed to be broadcast
in the course of such broadcasting service; and

(J) may be funded by donations, grants, sponsorships or advertising or
membership fees, or by any combination of the aforementioned;

“Corporation” means the South African Broadcasting Corporation Limited
established in terms of section 7 of this Act;
“Departnlent”  means the Department of Communications;
“direct to home broadcasting” means broadcast via satellite directly to
individual users and includes multi-channel satellite distribution;
“encryption” means J method for changing a broadcasting signal in a
systematic way so that the signal would be unintelligible without a suitable
receiving equipment;
“free-to-air service” means a service which is brotidcast  without encryption
and capable of being received on universal receivers without payment by the
end user to the broadcaster and without the use of receiving equipment;
“lBAAct”  means the Independent Broadcasting Authority Act, 1993 (Act No.
153 of 1993);
“ incxwporati~m date” means the date on which the Corporation is incorporateci
into a public c<)mpany  and issued with a certificate to commence business;
‘“ Iicence mwa” meuns  the geograpbica]  target area of a broadcasting service as
specified in the relevant broadcasting Iicence;
“licensee”’ means the holder of any Iicence granted and issued under this Act
or deemed  by this Act to have bee-n so granted or so issued;
“local content” has a meaning similar to the meaning set out in section 53 of
[be lBA Act;
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(xxx)

(xxxi)

(xXxii)

(Xxxlll)
(xxxiv)

(Xxxv)

(xxxvi)

(xxxvii)

“l[)c:ll dclitcry  service” means a broadcast service using multi-channel
tetrcsirial distribulitm systems such m cable, micro-wave multi-point
distribution systems;
“low power sound  broadcasting service” means a community, private or
public wund brotidcasting service which rtidiates power not exceeding one 5
wall;
“member’$ means executive and non-executive members of the Bored
ret’erred to in sections 12 tind 13 of this Act;
“Minister” means the Minister churged with the ~dministra[ion of this Act;
“multi-channel distribution service” means a service which transmits more 10
than one broadcasting service at the xune time by means of radio waves or
telecoll]tllunicatic)ns:
“National Revenue Fund” mewrs the Fund established by section 213 of the
Constitution;
“old (hporation” means the South African Broadcasting Corporation 15
established in terms of the Broadcasting Act, 1976 (Act No. 73 of 1976);
“prescribed” nwms prescribed by regulation;

(xxxviii)  “President” means the President of the Republic of South Africa;
(xxxix) “public broadcasting service” means-

(a) wry broudcosting service provided by the South At’rican Brozrdctisting
Corporation;

(b) a broadcasting service provided by any other statutory body;
(() a broadcasting service provided by a person who receives his or her

revenue, either wholly or partly, from Iicence fees levied in respect of the
licensing of persons in relation to sound radio sets and in relation to
television sets, or from the St:ite, and must include a commercially
operated browlc:isting service provided by a person referred to in this
definition;

(xl) “radio” means an electromagnetic wave propagated in space without artificial
guide and having by convention a frequency of lower than 3000  GHZ;

(xii) “satellite hrowlcasting  service” means a service which is broadcast by
transmitters situated on h satellite;

(xIii) “sound broadctisting service” means a broadcasting service destined to bc
received by a sound radio set;

(xliii) “sound radio set” means any apparatus designed or adapted to be capable of
receiving by radio the transmissions broadcast by a broadcasting service, and
reprociucing  them in the form of sounds, but not also in the form of images or
other visible signs or signals;

(xliv) “subscription broadcasting service” means a broadcasting service provided to
an end user upon the payment of a fee;

(xIv) “telecommunications” means any system or method of conveying signs,
signals. sounds, communications or other information by means of electricity,
magnetism, electromagnetic waves or any agency of a like nature, whether
with or without the aid of tangible conductors, from one point to another, and
the derivative noun “telecommunication” must be construed accordingly;

(x[vi) “television broadcasting service” means a broadcasting service consisting in
the sending of visual images or other visible signals whether with or without
accompanying sounds, where the visual images are such that sequences of
them are seen as moving pictures;

(xlvii) “terrestrial broadcasting service” means a service that is broadcast from a
transmitter situated upon the earth’s surface;

(xlviii) “transfer chte” means z date announced by the Minister by proclamation in
the (%ze~te.

(2) Any interprettition of the provisions of this Act must be construed and applied in
a manner which is consistent with freedom of expression and the journalistic, creative
and programming  independence of the broadcasters guaranteed by the Constitution.

(3) The provisions of the Companies Act are applicable to the Corporation except
where  otherwise  stated in this Act.
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object  of Act

2. The object of this Act is to establish and develop a broadcasting policy in the
R~public in the public interest and for that purpose t~

(u)

(b)

((’)

(d)

(e)

(f)

(g)
(h)
(i)
(j)

(k)

(1)

(tn)

(n)
(0)

(p)
(4)
(r)

contribute to democracy, development of society, gender equality, nation
building, provision of education and strengthening the spiritual and moral 5
tibre of society;
safeguard, enrich and strengthen the cultural, political, social and economic
fabric of South Africa;
encourage ownership and control of broadcasting services through participa-
tion by persons from historically disadvantaged groups; 10
ensure plurality of news, views and information and provide a wide range of
entertainment and education programmed;
cater for a broad range of services and specifically for the programming needs
in respect of children, women, the youth and the disabled;
encourage the development of human resources and training, and capacity 15
building within the broadcasting sector especially amongst historically
disadvantaged groups;
encourage investment in the broadcasting sector;
ensure fair competition in the broadcasting sector;
ensure efticient use of the broadcasting frequency spectrum; 20
provide a clear allocation of roles and assignment of tasks between policy
formulation, regulation and service provision as well as articulation of
long-term and intermediate-term goals;
provide for a three tier system of public, commercial and community
broadcasting services; 25
establish a strong and committed public broadcasting service which will
service the needs of all South African society;
ensure that the commercial and community licences, viewed collectively, are
controlled by persons or groups of persons from a diverse range of
communities in South Africa; 30
ensure that broadcasting services are effectively controlled by South Africans;
integrate multi-channel distribution systems into the broadcasting framework;
provide access to signal distribution services for content providers;
provide access to signal distribution services for broadcast content receivers;
encourage the development of local programming content. 35

CHAPTER H

SOUTH AFRICAN BROADCASTING SYSTEM

This Chapter is of central signi~cance to the Act, as it lays the basis that the South
African broadcasting system is owned and controlled by South Africans. The National
Government, acting through the Minister, is responsible for the achievement of this 40
purpose and the constitutional mandate of broadcasting policy development. Being
empowered to act on behalf of the nation, the Minister has the ultimate responsibility
to ftlljil certain obligations relating to use, protection and access to broadcasting
resources.

South African broadcasting system 45

3. ( I ) The South African broadcasting system—
(a) serves to safeguard, enrich and strengthen the cultural, political, social and

economic fabric of South Africa;
(b) opera(es  in [he public interest and strengthens the spiritual and moral fibre of

society; 50
(c) ensures that the broadcasting system is controlled by persons or groups of

persons from a diverse range of communities in South Africa and within each
element promotes ownership, control and management of broadcasting
services by persons from historically disadvantaged groups;

(d) encourages fair competition in the provision of programmed and services. 55
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(2) Subject to subsection ( 1), the Minister is ultimately responsible to develop policy
thut is required from time to time.

(3) Public imd commercial broadcasting services must comply with international
technical skmdurds  and the broadcasting system must be readily adaptable to scientific
and technological advances.

(4) The broadcasting system, as a whole, must provide educational programming,
iitld where such programming is provided by a dedicated education service, must be
extended throughout the Republic within the financial resources.

(5) The programming provided by the South African broadcasting system must—
(a) be varied and comprehensive, providing a balance of information, education

and entefiainment meeting the broadcasting needs of the entire South African
population in terms of age, race, gender, interests and backgrounds;

(b) be varied and offer a range of South African content and analysis from a South
African perspective;

(c) must be drawn from local, regional, national and international sources;
(d) provide a reasonable, balanced opportunity for the public to receive a variety

of points of view on matters of public concern;
(e) provide a significant place for progmmrnes  produced by the independent

production sector;
v) comply with the code of conduct for broadcasting services as prescribed in

Schedule 1 of the lBA Act;
(6) A range of programming in the Republic’s otlicial languages must be extended to

all South Africans as circumstances permit.
(7) The human resources development strategy for the broadcasting sector must be

viewed holistically in terms of qualification standards, skills development, teaching,
inter-relationships with the complementary sectors and the funding of the training
system.

CHAPTER III

CLASSIFICATION OF BROADCASTING SERVICES

This Chapter emphasises the need to adopt a more comprehensive approach to
broadcasting and broadcasting services to be in line with international practices and
technological developments.

Part 1: Broadcasting Iicences

Licences

4. ( 1 ) Any person who intends to provide a broadcasting service, including
distribution services whether satellite or terrestrial, or any other form of distribution
which offer programming to the public is required to obtain a Iicence in ticcordance with
the conditions which the Authority may determine from time to time.

(2) A broadcasting service existing at the commencement of this Act, upon application
to the Authority for a broadcasting Iicence, is deemed to have the necessary permission
to continue its activities for a period not exceeding six months from the commencement
of this Act, unless the Authority decides anything to the contrary.

(3) This section must not be construed to mean that a broadcaster licensed or
imthorised to provide service to a foreign country by the appropriate authority and
whose signal is incidentally received in South Africa, is required to hold a Iicence in
South Africa.

(4) The Authority may attach prescribed conditions to an authorisation or licence.
(5) No person may provide a broadcasting service unless such service is provided in

accordance with a broadcasting Iicence issued to that person by tbe Authority.
(6) Each channel provided in a multi-channel environment must be authorised by the

Authority upon application by the person offering a broadcasting service to the public.
(7) Any channel curried by a broadcasting service at the commencement of this Act,

upon iipplication to the Authority for authorisation, is deemed to have the necessary
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permission to continue its activities unless the Authority decides anything to the
contrary,

Classes of licences

5. ( 1 ) Subject to the provisions of this Act, the Authority may, on such conditions as
it may determine, issue a sound or television broadcasting service licence for a specified
area in the following broadcasting service categories:

(a) A public broadcasting service;
(b) a commercial broadcasting service; and
(c) a community broadcasting service.

(2) Subject to the provisions of this Act, the broadcasting licences are categorised in
the following classes:

(a) Free-to-air radio service;
(b) free-to-air television service;
(c) satellite-free-to-air radio service;
(d) satellite-free-to-air television service;
(e) satellite-subscription televison service;
(~) terrestrial-subscription television service;
(g) direct-to-home delivery service, including multi-channel satellite distribution;
(h) local delivery service;
(i) cable television subscription service;
(j) low power radio service; and
(k) any other class of licence as determined from time to time.

CHAPTER IV

PUBLIC BROADCASTING SERVICE AND CHARTER OF CORPORATION

This Chapter provides for the incorporation of the Corporation and for the Charter.
The Charter is dealt with by Parliament as part of the broad national policy
framework. The Authority monitors and enforces compliance with the provisions of
the Charter of the Corporation.

Part I: Public broadcasting service

South African Broadcasting Corporation

6. (1) The Corporation is governed by the Charter.
(2) In terms of this Charter, the Corporation will in pursuit of its objectives and in

exercise of its powers, enjoy freedom of expression and journalistic, creative and
programming independence.

(3) The Authority must monitor and enforce compliance with the Charter by the
Corporation.

CHARTER OF CORPORATION

Part 2: Establishment, incorporation, objectives and organisation of Corporation.

Incorporation

7. (1) On the transfer date the Minister must apply for the establishment by
incorporation of the Corporation to a limited liability company with a share capital as
contemplated in the Companies Act.

(2) The Corporation is the successor of the old Corporation.
(3) The application for incorporation must be accompaniedby  the memorandum and

articles of association as contemplated in the Companies Act signed by the Minister on
behalf of the State.

(4) The registration of the memorandum and articles of association is exempted from
the payment of an additional fee as required by section 63(2) of the Companies Act.
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(5) The Registrar ofCompanies  is entitled to issue such directives and authorise such
deviations from the regulations in force in terms of the Companies Act and the
documents prescribed in terms thereof as he or she may consider necessary in order to
give effect to this section.

(6) The Board of the old Corporation must be required to promptly comply with
every directive issued under subsection (5).

(7) The Minister must, when in his or her opinion the old Corporation has properly
discharged its functions and all directives issued under subsection (5), by notice in the
(2m?tte,  fix the date of establishment and incorporation.

(8) The State, upon incorpomtion,  holds one hundred percent of the shares of the
Corporation.

Objectives of Corporation

8. The
(u)
(b)

(c)

(d)

(e)
(f)

(g)

(h)

(i)

(j)

(k)

objectives of the Corporation are—
to make its services available throughout the Republic;
to provide sound and television broadcasting services, whether by analogue or
digital means, and to provide sound and television programmed of informa-
tion, education and entertainment funded by advertisements, subscription,
sponsorship, Iicence fees or any other means of finance;
to acquire from time to time a Iicence or Iicences for such period and subject
to such regulations, provisions and licence conditions as maybe prescribed by
the Authority;
to provide, in its public broadcasting services, radio and television program-
ming that informs, educates and entertains;
to be responsive to audience needs and account on how to meet those needs;
to provide other services, whether or not broadcasting or programme supply
services, such services being ancillary services;
to provide television and radio programmed and any other material to be
transmitted or distributed by the common carrier for free to air reception by
the public subject to section 33 of this Act;
to provide to other bodies by such means and methods as may be convenient,
services, programmed and materials to be transmitted or distributed by such
bodies and to receive from such other bodies services, programmed and mate-
rials to be transmitted by stations of the Corporation for reception as above;
to commission, compile, prepare, edit, make, print, publish, issue, circulate
and distribute, with or without charge, such books, magazines, periodicals,
journals, printed matter, records, cassettes, compact disks, video tapes,
audio-visual and interactive material, whether analogue or digital and whether
on media now known or hereafter invented, as may be conducive to any of the
objects of the Corporation;
to establish and maintain libraries and archives containing materials relevant
(o the objects of the Corporation and to make available to the public such
libraries and archives with or without charge;
to organise, present, produce, provide or subsidise concerts, shows, variety
performances, revues, musical and other productions and performances and
other entertainment whether live or recorded in connection with the
broadcasting and programme supply services of the Corporation or for any
purpose incidental thereto;
to collect news and information in any part of the world and in any manner
that may be thought fit and to establish and subscribe to news agencies;
to carry out research and development work in relation to any technology
relevant to the objects of the Corporation and to acquire by operation of law,
registration, purchase, assignment, Iicence or otherwise copyright and
designs, trade marks, trade names and any other intellectual, industrial and
commercial property rights;
to nurture South African talent and train people in production skills and carry
out research and development for the benefit of audiences;
to develop, produce, manufacture, purchase, acquire, use, display, sell, rent or
dispose of sound recordings and films and materials and apparatus for use in
connection with such sound recordings and films;
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organisali(~n

Part 3: Pablic service

Public service

5

1 ()

l(). (l)'l`l]e  p~lhlic sct\ice[ >r()videdl  lytlleC ()rp()rali()ll n lu s t -
(11)

(h)

((”)

((/)

((’)

(/)

($’)

(//)

(i)

Imihe wrviues  ~ivailtible to South  Afric:ms in id] the ol]iciat lwlg LIiLges;
reflect  bolh [he Llnity and diverse cultLlrfil  and multi lingu:d nature of’ South
Atrica and till of” its cultures  tind regions to audiences:
strive to be of high qu:llity  in all of the languages served; 15
provide  signific:mt  news Luld public atiirirs  programmitlg  which meets the
highest standwds  of’j(mrntdisnl,  us well m ftLir coverage, impartiality. btilance
irnd independence from government, commercial :md other interests;
include signific:mt amounts of educational programmitlg,  bnth curriculunl-
bLlscd:Lllcl  illf()rlllLL! eLiLlc:ltivc t()pics tr{)lll:l wide r:lllge Clfs()ci211,  pcJ]iticaliLllC[ Z()
economic issues, including, but nut limited to, hLIman rights, health, early
childh(md delelopnwnt.  agriculture, culture. justice and commerce  and
cxmtributing  to a shwvd S(mth African consciousness ilnd identity;
enrich Ihc?  L’Ul[UriL!  he r i t age of South Africa by providing support for
trtidition:ll  :lll(lc(llltetllp(~r~iry :Irtistic  expression: 25
strive to t)ft’er  u broad r:mge of’ services twgeting, p:mticularly,  children,
women, the youth  itnd the disabled;
illclLlde[>rogrtil~]l]les lll~tde bythe  C(~rpc~r~itic)rl  iLs well :Istllosecotlll]lissiolled
fr~)mthe  independent production sector; and
include nalion:il  sports progrmnnling :1s well :Iscievel(lptllel]t;]l  and minority .30
sports,

(2) ‘1’he  public service provided by lhe Corporation may dr:lw revenues from
udl’erti  sing am] sponsorships,  grtmts  and donations, as well as Iicence fees levied in
respect ofthc  Iicunsing  otpervms in relatintl to [elevision sets, and may receive gmnts
f’rt)n] lhe St:ite. 35

Part4:  Cotlzttlercial .~ervices

Commercial services

11.’Tllect)llltl~crci~il ser\icesp rovidedby  tlleC~>rp(lriltion”  nlust-
((/)

(b)

((”)

((/)

(1’)

be subjecl to the smne’policy irn~ regul:uo;y structures :is outlined in this Ac[
l’t)rc(lll]tllerciitl  br(mdcilstillg  sel-vices; 40
comply with the values oftbe  public broadcasting service in the provision ()(
I)rogriillltllesi lllcl service;
colnnliwinn ii sigllificilllt  anl(wnt t)ftlleirprogr:illllllitlg  f’r(ml  the independent
sector:
subsidiw the public services  t<) !he extent recommended by the Bored iltld -$S

tlpproted by the kfinistcr;  :md
he oper:lted  in ml el’ficicnt mannel-  so m to mdximise the re\enue5 provided to
its sh:irchtjlder.

Part.f:  G{jvertt{lttce f!f Corp{Jratitjtt

Composition d’ Board

12. ’l’ll~ Boilrdcotl\iStsot  -

((/)  [wJcl\c not~-executive nwmhcrs;

50
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(b) the Group Chief’ Executive Ofticer; and
(c) the Chief’ Operations Officer and the Chief Financial Officer or their

equivalents, who will be executive members of the Board.

Members of Board

13. ( I ) The twelve non-executive members of the Board must be appointed by the 5
President on the advice of the National Assembly.

(2) The three executive members of the Board must be appointed in a manner
ensuring—

(a) participation by the public in a nomination process;
(b) transparency and openness; and 10
(c) that a shortlist  of candidates for appointment is published, taking into account

the objects and principles of this Act.
(3) The President must designate one of the members of the Board referred to in

subsection (2) as the chairperson and another member as a deputy chairperson, both of
whom must be non-executive members of the Board. 15

(4) The members of the Board must, when viewed collectively—
(a)

(b)

(c)
(d)

be persons who are suited to serve on the Board by virtue of their
qualifications, expertise and experience in the fields of broadcasting policy
and technology, broadcasting regulation, media law, frequency planning,
business practice and finance, marketing, journalism, entertainment and 20
education, social and krbour  issues;
be persons who are committed to fairness, freedom of expression, the right of
the public to be informed, and openness and accountability on the part of those
holding public office;
represent a broad cross-section of the population of the Republic; 25
be persons who are committed to the objects and principles as enunciated in
the Charter of the Corporation.

(5) The members of the Board must hold office for such period as the President may
determine which period must not exceed five years.

(6) The deputy chairperson referred to in subsection (3) must, when the chairperson 30
is absent or unable to perform his or her duties, act in his or her stead and when so acting,
exercise or perform any function of the chairperson.

(7) Every appointment of a member of the Board must be published in the Gu:ette.
(8) A member of the Board appointed to fill a casual vacancy must hold office for the

unexpired portion of the period for which the vacating member was appointed. 35
(9) Members of the Board appointed immediately before the transfer date will retain

their appointments with all existing benefits.
( 10) Nine members of the Board, which must include the chairperson or the deputy

chairperson, will constitute a quorum at any meeting of the Board.
( I I ) The Board controls the affairs of the Corporation and must protect matters 40

referred to in section 6(2) of this Act.

Executive committee

14. ( I ) The affairs of the Corporation are administered by an executive committee
consisting of the Group Chief Executive Officer and six other members appointed by the
Board. 45

(2) The Group Chief Executive Officer will be the accounting officer of the
Corporation.

(3) The executive committee IS accountable to the Board.
(4) The executive committee will perform such functions as determined by the Board.

Board. 50

Removal from office

15. The appointing body may remove a member from the oflice on account of
misconduct or inubility  to perform his or her duties etliciently  after due inquiry and upon
recommendation by the Board.



I)isquditiwtion

16. ( 1 ) A perw)n  will INN qualify to be appointed to the Board it’ such person-
(~() i~ no[ a ci{imn of :md not perm:tncntly resident in the Republic:
(h) is SUbjec[  to m order of’ a competent court declaring such person to be

mentally ill or disordered; 5
(() is convicted, after the commencement of this Act, whether in the Republic or

elsewhere, of any ofl’er?ce for which such person is sentenced to imprisonment
without the option of a fine;

(i/) :it any time prior to the date of commencement of this Act was convicted, or
LLl any time 21tter such Commence r?lent is convicteLt— 10
(i) in the Republic, of theft, fraud,  forgery and uttering a forged document,

perjury or an offence in terms of the Corruption Act, 1992 (Act No. 94 of
1992);

(ii) elsewhere, ot’ any otlknce corresponding materially with any otlence
referred  to in subparagraph (i); 15

(iii) whether in the Republic or elsewhere, of any other otfence involving
dishonesty;

(e) has been convicted of an offence  under this Act.

Disclosure of conflict of interest

17. ( I ) A person rntiy not be appointed on the Bowl,  unless the necessary disclosure 20
has been made that such person—

(tr) directly or indirectly, whether personally or through his or her spouse, partner
or ussociate,  has a direct or indirect financial interest in the telecommunica-
tions, broadcasting or printed rnedi~ industry;

(b) or his or her spouse, partner or associate, holds an otlice in or is employed by 25
any company, orgimisaticm or other body, whether corporate or incorporate,
which has a direct or indirect tinancial interest of the nature contemplated in
pamgruph (e).

(2) It’ at any stage during the course of any proceedings before the Board it appears
that wry Board member has or m:]y have an interest which may cause such conflict of 30
interest to arise on his or her part—

(a) such Board member  must forthwith fully disclose the nature of his or her
interest and leave the meeting so as to enable the rerntiining  Board members
to discuss the matter’ and determine whether such Botrrd member is precluded
from participating in such meeting by reason of a conflict of interest; and 35

(b) such disclosure and the decision taken by the rermrining  Board members
regarding such determination, must be recorded in the minutes of the meeting
in question.

(3) If any Bwrrd member foils 10 disclose any interest as required by subsection (~) or.
subject to the provisions of that subsection, it’ he or she is present ut the venue where J 40
meeting of the Board  is held or in any manner whatsoever participates in the
proceedings 01 [he B(xud, the relevant proceedings of tbe Bmrrd  will be null wrcl void.

Part 6: Financial matters

Financial regulations

18. ( 1 ) The Corporation rnus[ draw up proper tirmncial regulations conctming  the 45
manner in which the tinancitil  atl’airs of the (l~rporation  must be mtrn:iged.

(?) Such regulutims must Ix ~ipprvved  by the Minister tifter  mmrlta[ion  with the
Minister (~f Finunce.

( 3 ) The CorpoLWion  must mahe such regulations known in ii mwlner it dccrns  tit.
(-l) The Corp~wtllion  must open and maintain an account with a bunk registered m 50

such in [he Republic, or with any other financial institution so registered find approved
by the Minister ot Fin:uwe.
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(5) ‘i-he Corportititm may with the approwd of’ the Minister invest any surplus funds
01” Ibc (;(wp(m]tion.

(6) The surplLls referred to in subsection (5) must tit the end of a financial year, be
carried ()~er [f) the next financial year find !orm part of the budget ot’ the Corporation for
[bat Iinanuia] yeur.

(7) Any dividends received by the State must be paid into the National Revenue Fund.

Sharehokling

19. ( I ) Subject to the provisions of section 32 of’ the Companies Act the Corporation
may htive less thtin seven persons.

(2) The Minister must, with the concurrence of the Minister of Finance, determine the
tt)tal v~lue and number of the shares in the Corporation.

(3) The Corporation is exempt from the payment of any stamp duty or fees which are
payable in respect of tiny increase of the share capital or the number of shares in the
Corporation” as required by section 75(3) of the Companies Act.

Financial year and annual tinancial statements

20. ( I ) Subject to the provisions of section 285 of the Companies Act, the financial
yetrr of the Corporation commences on I April and ends on 31 March of the following
year,

(2) in addition to the annual timmcial statements to be drawn up in terms of the
Companies Act the Minister may direct the Corporation to draw up annual statements in
a form determined by him or her.

(3) The annual financial statements must be tabled by the Minister in the National
Assembly,

Rights and obligations

21. ( 1 ) The Corporation may not by virtue of the powers conferred upon it by this
Act do any{hing for which a Iicence is required in terms of the lBA Act or the
Telecommunications Act, 1996 (Act No. 103 of 1996), unless it has obtained the Iicence
in question and complies with the conditions thereof.

(2) Notwithstanding anything to the contrary contained in the IBA Act, or any other
law, the Corporation is entitled, agoinst payment of the annual fees which the Authority
may from time to time determine, to be issued with a Iicence contemplated in subsection
(1).

(3) The Corporation must provide the Authority with all necessary and reievant
inforrntition for the purpose of monitoring compliance with the Charter.

Transfer of assets

22. ( 1 ) Before the transfer date the Corporation must apply in terms of sections 41
and 42 of the IBA Act for the broadcasting Iicences helci by the old Corporation to be
transferred to the Corpomtion.

(2) Subject to the provisions of the IBA Act or any other law, all the other assets
issued to the old Corporation must be transferred to the Corporation in terms of section
74 of the lBA Act.

(3) The Corporation is required to pay liabilities, rights and obligations of the old
Corporation, including any claim to copyright, trademarks, patents and inventions
vested in the Corporation.

(4) Subject to the provisions of any other law, no transfer duty, stamp duty or any
other duty must be payable in respect of the transfer of any asset in terms of this section.

Borrowing powers
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23. The Corporation must not borrow money without prior written approval of the
Minister and the Minister of Finance,
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.Accounts

24. ( 1 ) The C{wpIwtiti~)n must keep proper account of all moneys received or
expended by it tind of all its tissets,  liabilities and tinancial transactions.

(2) The Corporation mLISt m soon as practicilble after the end of each financial year,
prcpiire  sta[cments  of accounts and a balance sheet showing in appropriate detail the
revenues  and expenditure ot’the Cot-portition  during that financitil year, and its assets and
liabilities as tit the end ot’ each financitil  year.

(.3) ‘J’he Corporation must in its accounts referred to in subsection (2) reflect
separately the accounts of’ the public tind comrnercitil services.

Auditing

25. ( I ) In addition to the annual financial statements to be prepared in terms of’ the
Companies Act, the Corporation must cause its books and accounts to be audited
annually by a person registered as an accountant and auditor under the Public
Accountants’ and Auditors’ Act, 199 I (Act No. 80 of 199 1), and appointed as auditor of
the Corporation.

(2) The Board must produce iind  lay before the auditor all books and accounts of the
Corporation with all vouchers in support thereof, and all books, papers and writings
relitting thereto which are in its possession or control.

(3) For the purposes of the audit the auditor may hear and receive evidence upon
oath, and may by written notice under his hand require any person to tippear before him
in person at a time and place stated in such notice, to give information or produce any
books or document necessary for the audit.

(4) Any person appearing in terms of such a notice must be paid such witness fees
md allowances as he or she would have been entitled to if such person appeared in a
mtigis[rate’s court as a witness.

(5) The auditor nlust-
((/) disallow any payment nmcie without proper authority according to law, and

report the disallowance to the Board;
(b) charge against the person who made or authorised the payment in question, so

much of the payment as is not condoned by the Board;
(c) charge against [he person responsible tberefor-

(i) as much of the amount of imy deficiency or loss arising from negligence
or misconduct of that person as is not condoned by the Board;

(ii) as much of any amount which ought to have been but was not brought
into account by that person as is not condoned by the Board, provided
that no amount must be condoned where such deficiency or loss is the
result of theft or frtiud by that person,

and certify in every case that the amount so charged is correct.
(6) Any amount so charged and certified by the auditor must be paid by the person

~galns(  whom it bas been ch~rged  to the Corporation within fourteen days after it was so
certified, and, if not so paid, may be recovered from that person as a debt by the
CoI-poraticm.

(7) It must be the duty of the auditor, in addition to bis or her ordinary duties as an
auditor, to certify not less tlmn once in every year-

(({) whether or not, in his or her opinion-
(i) the accounts of the Corporation are in order;

(ii ) such accounts  present a true and correct view of the tinimcial  position of
[be Corpor~tion and of’ its transactions;

( iii) due provision hm been mwfe  for the redemption ilnd repayment of Iofins
raised by the Corporation;

(iv) the value of’ the assets of the Corporation has been correctly stated; tind
(b) whether or not all his or her requirements and recot~~ll~e[ldatiolls as auditor

bii~e  been  complied with and carried out.
(8) The expenses  ot’ or incidental to uny tiudit must be borne by the Corporation.
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Part 7: Stajjittg of Corporation

Staft’  of (hrporation

26. (1) The Corporation mir yengage such olficers andother  employ eesas it may
CICCIJ}  necessary  l’or[he irttainment of its objects, and may determine their duties and
salaries, wages, allowances or other remuneration and their other conditions of service
in general.

(2) The Corporzzti onmay-
(a) estublish ahousing  fund orin anyother  manner provide forhousingtoits

officers and other employees on such terms and conditions as it may
determine;

(b) establish or support dissociations or institutions for the promotion of the
interests of its otlkers  and other employees of their defendants;

(() establish or support aid funds for the rendering of assistance to its officers and
other employees or their defendants under such circumstances as it may
approve;

(d) estublish u bursw-y fund to finance or assist in financing in the interest of the
Corporation the training or further training of existing or prospective officers
and other employees of the Corporation; and

(e) provide for its ofticers, other employees and pensioners or their dependants,
by means of insurance with an insurance company or by means of a pension
or provident fund or in any other manner, pecuniary benefits upon retirement
or termimrtion of service or at any other time.

(3) As from the transfer date every employee of the old Corporation must, without
interrupting his or her service, become an employee in a similar post in the Corporation,
subject to conditions of employment which must not be less favorable than those
tipplicable to him or her on the day immediately preceding the trtinsfer date.

(4) For the purposes of the Income Tax Act, 1962 (Act No. 58 of 1962), employees
transferred to the Corporation in terms of’ subsection (3) must be deemed not to have
chunged employers and the position of such employees in respect of the phasing in of
any tax levied on benefits or privileges derived by reason of employment or the holding
of any otlice as contemplated in Schedule 7 to the Income Tax Act, 1962, remains
unchanged.

(5) Employees transferred from the old Corporation to the Corporation in terms of
subsection (3), must retain all vacation and sick leave which on the day immediately
preceding the transfer dute stood to their credit, including till monetary benefits attached
thereto.

(6) Any inquiry or other action instituted or contemplated in respect of misconduct
al Iegedly committed by such employee prior to his or her transfer to the Corporation will
be disposed of or instituted by the Corporation, and the Corporation must take steps
against the employee concerned if he or she is found guilty of misconduct, in terms of
Ihe laws applicable to him or her before the transfer date.

(7) Any agreements reached between employees and the management of the old
Corporation relating [u the recognition agreements and downscaling  of employees,
increment or any human resource policy are fipplicable to the Corporation, &nd the
Corporation must take all necessary steps to conclude the process.
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Television licenses

27. ( I ) The Corporation may issue a television Iicence conferring to the holder
[heright to use J television set or any number of television sets specified in the licence.

(2) The Iicence is renewable annually.
(3) ‘IIw holder of any television set which was used without authorisation before the 50

date of commencement of this Act, must within 12 months after the date and subject [o
the rules of the Corporation relating to the authorisation, apply for such Iicence.

(4) The Corporation must maintain a register of all the Iicences.
(5) Fur the purposes of this Act, “holder” means-

((/) any owner of a television set; 55
(b) any business or institution with reference to a category to which such business

[)r institu[i(m  belongs;
(() any holder of any permit registered for a place, vehicle, vessel or aircraft so

specitied,  where  a business or the atiairs of that institution are carried on, or
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w h i c h  hm already been recorded cm the register of [he Corpora-
[i{]n.

(6) Thu Aulht)rity  nmy after consultation with the Corpomtion  make regulations in
[ruga[-d  (o any mat[er pertaining (o television Iicence fees which nmy be issued.

(7) The Corporation may deleg~te the collection of the payment of television licence 5
tees 10 other pcl-s(ms.

(t+ ) Failure to he in possession of a valid television licence is a civil offence.

Annual report

28. ( I ) The Boiid must furnish to (he Minister, on or before 30 September in each
y~ilr, iI report on the work ot’ the Ccwpor~[ion  of the previous financial year, together with 1()
u balance sheet and u complete statement of revenue and expenditure for that financial
year audited by the auditor referred to in section 23, and the report of that auditor, and
must  give particulars as to—

(a) the book value of all classes of property owned by the Corporation;
(b) the amount of securities for loans still outstanding, and the interest thereon, 15

whether paid or unpaid;
(c) the position of every fund established in terms of this Act;
(d) the expenses of management and administration and all other expenses of the

Corporation;
(c) the erection and construction, repair, improvement or alteration of any plant, 20

equipment or building, and the cost thereofi
(~) the price or rent of any Lmd or any other immovable property acquired or

hired;
(g) any other matters which the Minister may require the Board to deal with.

(2) The Minister must table every report furnished in terms of subsection ( 1 ) in 25
Parliament, within seven days after receiving it if Parliament is in session, or, if
Parliament is not in session, within seven days after the commencement of its next
ensuing sessi(m.

CHAPTER V

COMMERCIAL BROADCASTING SERVICES 30

Part 1: Licence  requirements and objectives

Requirement to hold a Iicence

29. Any person intending to otter ii commercial broadcasting service must hold a
separate 1 icence lor eticb bmidcasting  service they provide.

Objectives 35

30. ( I ) Con]mcrciill broadcilsting  services when viewed collectively-
must iIs  il whole provide a diverse range of programming addressing a wide

scc[ion  (~t’ the South African public;
(b) must provide, m a whole, progmmming in all South African official

languages; -K)
({) may provide progrim~rning in languages other than South African otliciai

Ianguagcs, where the Authority is convinced that such services can be
commercially viable;

((l) must within a reasonable period of time be extended to all South Africans and
pro\/idc comprehensive coverage of the areas which [hey are licensed to serve, 45

(?) The programming provided by free-to-air broadcasting services must as a!-
\vhole -

([~) rcllect the culture, character, needs and aspimtions  of the people in the regions
that they  iir~ licensed to serve subject to Iicence conditions;

(b) provide an itppropriate significant amount of South  African programming 50
according tt) the regulations of the Authority;

(c) include ne\\w und infornlittion prograrnmes  on a regular basis, including
diwwwion on mutters of national and regional, and, where appropriate local,
sigfliticiince; and
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(~/) meet [he highest stundards ofjourmdistic  professionalism.
(3) The pmgrwntning  provided by commercial subscription broadcasting services

nlus[ he subject to Iicencc conditions determined by the Authority.
(4) The pwgrwntning provided by free-twair  television broadc:isting  services must

as a whole include levels of South African drama, documentaries and children’s
progrwnmes  (hat reflect  South African themes, literature and historical events, as
prescribed by regulation.

(5) ‘1’be  Authority mdy mike regulfitions on the amount of South African
pt-ogran~mitlg  :ind other matters which reflect these circumstances, bearing in mind the
[hjccts  of this Act.

(6) Subscription browlctisting services may drtiw their revenues from subscriptions,
w-lvertisin,  g and sponsorships. In no case may advertising or sponsorships, or a
combination  thereof, be the largest source of revenue.

(7) Subscription broadrxsting  services may not acquire exclusive rights for the
brtmicast  of national sporting events, as identified in the public interest from time to
time by the Authority in consultation with the Minister and the Minister of Sport and in
acc(mkmce  with the regulations determined by the Authority through a public process.

Part 2: Subscription broadcasting service

Subscription television service

31. (1) As soon aspossible after the promulgation of this Act, the Authority must
conduct on inquiry in terms of section 28 A of the 19A Act, into the economic feasibility
of the provision of additional subscription television services and make known its
finding by notice in the Gu:e{re.

(2) The Authorit ymust conduct alicensing  process immediately ifit tinds that the
provision of additional subscription television services is feasible.

CHAPTER V]

COMMUNITY BROADCASTING SERVICES

Community broadcasting services

32. ( 1 ) Despite the provisions of this Act or any other lUW, a community
broadcasting service Iicence may be granted by the Authority in the following
categories:

(a) Free-to-air rudio  broadcasting service;
(b) free-to+rir  television service.

(2) The Iicence of a community broadcasting service must be held by a licensee. .
(3) The licensee referred [O in subsection (2) must be managed and controlled by a

board which must be democratically elected, from members of the community in the
licensed geographic area.

(-l) The programming pr-ovided  by a community broadcasting service must reflect the
needs of the people in the community which must include amongst others cultural,
religious, kinguage and dcmogrfiphic needs and must —

(o) provide a distinct broadcasting service dealing speciticidly  with community
issues which are not normally dealt with by the broadcasting service covering
the same area;

(b) be informatiomrl, educational and entertaining;
(c) k>cus on the provision of programmed that highlight grassroots community

issues, including, but not limited to, developmental issues, health care, basic
information and general education, environmental affairs, local and interntr-
tiomrl, and the reflection of local culture; and

(d) promote the development of a sense of common purpose with democracy and
improve quality of life.

(5) All surplus funds derived from the running of a community broadcasting station
must be invested tor the benetit of the particular community and monitored by the
Authority, which has the power to audit the financial records of the services.

(6) The Authority must conciuct u public inquiry to determine priorities within the
community  rtidi~~ sector,
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(7) The Authority must conduct an investigation into the viability and impact of
community television, including—

(u) definition of community television;
(b) access to frequencies;
(c) sustainability;
(d) ownership and control; and
(e) legal framework.

(8) As soon as possible after conducting the inve ligation referred to in subsection
( 10) the Authority must submit a report to the Minis er and Parliament.

CHAPTER VII

SIGNAL DISTRIBUTION AND MULT1-CH  4NNEL DISTRIBUTIONS

Part I: Signal distribution an i objectives

Signal distribution

33. ( 1 ) The Authority must conduct an inquiry to determine the Iicence conditions,
obligations, and tariff structure for signal distribution ~ including the regulatory regime
for multi-channel distribution services and convergence.

(2) Subject to subsection(1), the Authority must iss Ie recommendations as to whether
sections 49 and 50 of the IBA Act are applicable to br )adcasting services carrying more
than one channel and the extent and the terms upon vhich such sections must apply.

(3) Sections 49 and 50 of the IBA Act must not a~ ply to such broadcasting services
unless the Authority has issued such a recommendat  on, and that recommendation has
been adopted by the National Assembly.

Objectives

34. ( 1 ) All signal distribution services and broad :asting services, whether through
terrestrial frequencies, satellite or telecommunication facilities within the borders of the
Republic or fiwm the Republic to other countries will t e required to hold a Iicence issued
by the Authority.

(2) Subject to Iicence conditions determined by th ? Authority the signal distribution
sector must-

(~~) prioritise the provision of broadcasting channels licensed in South Africa;
(b) provide universal access for all South Africans to broadcast services;
(c) provide a diversity of type of broadcast services and content;
(d) deliver public services, including educatic nal, commercial and community

services;
(<) roll-out relevant infrastructure for regional services;
(f) be open and interopemble,  harmonised wit} the Southern African region, and

be able to meet international distribution st mdards.
(3) The Authority must in a licensing process pr( ~mote the participation by South

Africans in the broadcasting signal distribution sector, provide employment and training
for South Africans and ensure the payment of Iicencc fees.

Part 2: Multi-chanuel  distl ibutors

Multi-channel distributors

35. ( 1 ) Multi-channel distributors must hold u sepilrate class of Iicence issued by the
Authority.

(2) Multi-channel distributors may cany other si!nals,  domestic or foreign, upon
approval by the Authority.

Objectives

36. ( I ) The objectives of the multi-channel delivery system are to-
(t[) gi\e priority to the ciwriage of South Afric m programming services and, in

particular, to the carriage of South African iervices;
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(h) provide et]icient  delivery of’ programming L sing the most effective technolo-
gies available at reasonable cost;

(c) carry original programming, including ocal programming, where the
Authority considers it appropriate.

(2) The multi-channel delivery system must carry out its objectives on such terms 5
and conditions as are determined by the Authority to : thieve the objectives of this Act.

CHAPTER VIII

FREQUENCY SPECTRUM DIFI?CTORATE

Frequency Spectrum Directorate

37. ( I ) There is established within the Depa tment a Frequency Spectrum 10
Directorate.

(2) The Frequency Spectrum Directorate and its support staff must operate as a
directorate of the Department and must report to the Minister through the Director-
General.

(3) The Frequency Spectrum Directorate must be ilnpw-tial in the performance of its 15
functions.

(4) The Frequency Spectrum Directorate is vested with policy development of the
radio frequency spectrum and must undertake technol ~gical and economic research of
the radio frequency spectrum to ensure the etilcient u e of the spectrum.

(5) In accordance with subsection (2) the Frequent y Spectrum Directorate is vested 20
with the responsibility for the overall research of the us: of the radio frequency spectrum
to meet the needs of the users thereof.

(6) The Frequency Spectrum Directorate in the performance of its functions must
co-operate with the relevant bodies where applicable.

CHAPTER IX 25

ADVISORY BODY TO M1l’llSTER

South African Broadcast Production Advisory Body

38. (I) The Minister must establish a South Africw Broadcast Production Advisory
Body to advise him or her on how the development, production and display of local
television and radio content can be supported. 30

(2) The terms and conditions of allowances, compo ,ition and meetings applicable to
the ~dvisory  Body by virtue of its appointment in ter ns of subsection (1) must be as
determined by the Minister in concurrence with the Minister of Finance.

(3) The Advisory Body must advise the Minister on how to encourage, facilitate and
offer guidance and advice in respect of any scheme an ~ to promote— 35

(a) the production of broadcast materials that nleet the cultural needs of South
Africans;

(b) the screening and airplay of South African content in television and radio,
respectively;

(c) awareness of local content in South African md foreign markets; 40
(d) distribution and exhibition of local content i’1 foreign markets;
(c) the correction of imbalances in the local content production industry;
f,t) human resource development to provide ski Is and training of local content

providers:
((q) co-productions and the concluding of interrwtional agreements. 45

(4) The Advisory Body must, after consultation wi h tbe Natiomrl  Film and Video
Foundation and the broadcasting industry, make recorlrnendations  for the Minister to
determine after consultation with the Minister of Arts, C ulture, Science and Technology,
the Minister of Trtide and Industry and the Minister of Finance—

([1) policy and strategies to give effect to the I reduction and display of local 50
content;
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(b) tinimcing strategies to support the pr’oducti( n and display of local content;
(c) supply-side measures and initiatives to support the production of local

content;
(d) policies to enhance the production of local t ontent  for the multi-channel and

digital broadcasting environment. 5

CHAPTER X

SKILLS DEVELOPMI:NT

This Chapter relates to the use of broadcasting as a resource in support of both the
formal and informs! education. The need for the broadcasting system as a whole to
o~er programming which is informative and increose the public understanding of 10
development is emphasised.

Human resources development

39. All licensees licensed in terms of the lBA Act a]d  the provisions of this Act must
comply with the provisions of the national policy r~garding skills development and
specific human resource development conditions dete “mined by the Authority 15

CHAPTER XI

GENERAL

Regulations of this Act

40. ( 1 ) The Minister may by notice in the Cu:ette, make regulations regarding—
(o) any matter which is required or permitted b Y this Act; 20
(b) any notice required by this Act to be prescrbed;
(c) any administrative or procedural matter net essary for the provisions of this

Act.
(2) In the exercise of his or her powers under subst ction ( 1), the Minister is obliged

to consider the recommendations of the Authority. 25

Repeal and amendment of laws

41. ( 1 ) The laws specified in Schedule 1 are reFaaled or amended to the extent
indicated in the third column thereof.

(2) Any regulation, license, appointment, designation, determination or other thing
which was made, issued or done under a law repealec by this section and which could 30
be made, issued or done, under any provision of this A :t, is deemed to have been made,
issued or done under the last-mentioned provision mrd ‘emains  in force until repealed or
amended.

Application of this Act

42. In the event of conflict between the provisi ms of this Act and any other 35
lawrelating to broadcasting, the provisions of this Act must prevail.

Short title and commencement I

43. ( 1 ) This Act is called the Broadcasting Act, 19(.8, and comes into operation on a
date determined by the President by proclamation in t le Ga:etfe.

(2) Different dates may be fixed for the coming into operation of different sections of 40
this Act by proclamation in the Ga:etr<.
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SCHEDULE

LAWS AMENDED OR REI)EALED

mrt title Extent of amendment or repeal

roadcmting  Act, 1976 The  repeal of the whole.

dependent Broadcasting Act.  1993 In this Act, unless the cnntext  nther-
ise indicates, broadcasting. brnad-
isting  signal distributi{~n,  bmAztst-

Ig ~erk,ice, entry ption,  private
rowfcosting  service, public broadc:M-

Ig service, community, broadcasting
?rvices  frequency hands,  have the
leaning  assigned thereto In sectinn I
t’ the Broadcasting Act of 1998.
1. Amendnlent of section  I by the

mertion  of the following definitions:

:1) “ ‘low power sound brrsadcast-
ing service’ metins  a community,
private nr public sound  broxfcmt-
ing service which radiates  power
not exceeding one wiitl; ”;

) “ ‘National Revenue Fund’
means  the Fund established by
section 213 of the Constitution;”:

) “ ‘financial interest’ metms inter-
est that mny not have voting rights
atttiched  to it but which gives the
person or entity a financial interest
directly via shares  or indirectly via
an agreement giving it the power
to have control uf the licensee or
effective sisy uter the offairs  nf the
licensee.’”.

2. Amendment of section  I by the
ubstitution  for the definition of “elec-
ion period” of the following defini-

orr:
‘‘ ‘election period’ means the pe-
riod commencing with the date on
which the election day is pro-
claimed and ending on the day im-
mediately following upon the day
on which candidates of any of the
political porties are declared

elected.”.

3. Amendnlent of section 2 by the
substitution for “private commercial”
o “cornmercixl”. wherever it appeurs.

4. Amendnlent of section 10 by the
substitution for subsection (4) nf the
following subsection:

(4) The quorum for any meeting

of the Council shall  be four council
Iors or a majority of the total num-
ber uf cuunclllors holding office  ;it
the time. whichever is the greater.”.
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!

lo. ad ~Cilr 01 l~W Shurt title Extent  uf amurdment  ur repeul

5. Suhstltuti[m  f’or  sec[i~m 13 III the
following scctmn:

“General powers and functions of
Authority

13. ( I ) Without derc~g;ltion  from
the generality of the pro~ is]ons  [)1
section 3, (he AUthWlty  ~hull.  in
dditi[m  to powers  CC)nleI-I-d  up{)n II

elwwhcre  in thii Act. or by my
[~ther  low. h;I\e the p(}vw-

(CI) to administer- the sl:itutory
whenw  Ior :l-:m tins. rencwlng
MCI wnend In~z of hroxtcw(  ins
liccnce~:

21) 01 lhl\ Act:

ctmsistcnt  with the ohjeclivcs
set out  in v_KtI(In  2 (1I the
Br{xdc:lstinu Act. 1998.  tor

dillcrcnt c:lteg(lr’ies  01 hr(uu-
c:istinu  \er\ice.  illcludln!.  hut
ntlt limited It) cxmdili  oni rel:lt-
ing t(I—

(I) hIcNl content  requll-envmts:
(ii ) pI-{,granInW  requirements:

( iii ) c{,l cr~lse 011111211011 S:”

vi~.es:

nILIite  I-S within Its jurlwlictl{m.
includinx the h{~kl Ing  (~1 public
Iumrlngs:

(,~)  It) submit  :In :UIIIUUI  report  1(I
[]K Minister (~11 :111 lll:lttL’l\

wlthln its Iuriwiictitm, incl  Ud-
ino. hul not Iinlitcd to-
(I) the iiuditcd  trcpmt wt (ml i

.,.,,tion 20 (~1 thii Act:
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10. and year uf law 1Extent of amendment or repeal

(ii) the issuance, renewal and
amendment of’ Iicences  as

set out In section 20(3)(c)
of this Act;

I (iii) compliance with standards:
(iv) spectrum planning and  al-

location;

(v) progress on meeting local
content requirements;

(vi) deals of all inquiries un-
dertaken within the year

(vii) statistical overview of the
broadcasting envirm-
rnent;

(viii) a status quo of the
organisation of the inde-
pendent  Broadcasting
Authority, including its
executives from the rank
of Head of Department

and above;

(h) to monitor the broadcasting
industry to ensure compliance
with broadcasting laws and
regulations as well as with

community standards in pro-
gramming, as set out in sec-
tion 66 of this Act;

(i) to conduct research in all mat-
ters affecting broadcasting in
~y

I role;—
~) each year to publish a pro-

posed regulato ry agenda for
the ensuing three years;

(k) to make recommendations to
the Minister for amendments
to this Act and the Broadcast-
ing Act, 1998, so as to align
them with the current indus-
try and public policy environ.
ment;

(/) to review and consider any
technical matters relating to
broadcasting referred to it by
the Minister and to make rec-
ommendations to the Ministel
with respect thereto;

(M) to be consulted by the Minis-
ter with regard to any matters
to be put before Parliament
pursuant to requests made
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IL and ymr III luw ,,, . . . . . . xtmrt of amendment or repeal

(d) The M)nistcr m:~y 11-{Im tinlc  tu
[inw  by n(lllce  in the (;[I:cl/(,
is\uc [[) the Authtwily p(~lic’y
dit-ectif  Jn\ ccm\i\[ent with tlw
{)hjects nwnti(mcd  in wctl{)n 2
(II the Br{xdcosting Act. I 998.

(c) The Nliuistcr \h:L1l.  hct’(ire a
ptllicv clirec[itm  c(m(em  ploted  in

;wor,iph ((/) is isw3d--
( i ) cxmsult  the Autllority:

(11) in tlrder  [() tht:lin  lhc \icw
(}I intel-c sled pmsom. c:lUsc
the LCXI 01 WC}] dlrec  [ion [L)
IW puhli\hed in the (;c/:cllc
[tj<,ethcr  with LI notice  dc-
cl:lrin<,  hIs (Jr her intention
to i\sue thu(  direction d
inviting interested perwm

tO lodge written representa-
tions in relation  tu ~he di-
rection in !he manner
specified in sach notwe
\vithin 30 days t’ronl the
date  of the m~t ice:

(iii) ret’er the propmed direction
for c(m)ulent  [n the com-

mittees  of Pwli; inlent Llp-
~c,intcd  for the pUITOW Of

considering m:ltter\ relotin~~
to Lrrtxdc:lsling.
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. and year of law hort title xtent of amendment or repeal

(j) The provkions  of paragraph (e)

I reference in terms of that  picra-

km!!!l
(K) The Authority shall perform its

functions in terms of this Act in
accordance with a policy direc-
tion issued under this  sectmn.

(h)  A policy direction issued under
this section may be amended,
withdrawn or substituted by the
Minister, wd the provisions of
this section shall apply. with the
necesstiry  chimges,  in relation tn
any such amendment, with-
drawal m substitution.

(i) The Minister shall table in Par-
liament the annual  or any other
reports of the Authority.”.

I 7. Amendment of section 14 by the
i substitution for subsections ( I ) and  (3)
of’ the following subsections:

“(I ) The Council shall appoint a
scnmbly  qualified and experienced
person m [chief administrative
officer] chief executive officer of
the Authnrity for the purpose of
assisting the Council. subject to the
latter’s direction and control in the
perf~>rmance  of all financial, admin-
istrative and clerical functinns  and
wurk arising from the application
aod  administration of this Act.

(3) Subject to the provisions of
subsection (4). the Authori(y may
pay to the persons in its employ, or
rxovide thenl  with, such remunera-
tion, allowances. bonuses, subsidies,
housing benefits, pensions and other
employment benefits m [the
Authority may, after having ob-
tained such professional advice as
it may deem fit, consider as being
competitive in the open employ-
ment market] is consistent with the
public sector.”.
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No. and year of law ~xtentofamendmentorm  ~al

8. Amendment of section 15 by the
: ubstitution  for subsection (1) of the

I allowing  subsection:
“(1~  (a) The operating and capital

costs  of the Authority shall be fi-
nanced from money appropriated by
Parliament from time to time for
that purpose.

(b) The Authority shall utilise any
money contemplated in paragraph
(a) in accordance with the statement
of estimated expenditure referred to
in paragraph (c).

(c) The Authority—
(i) shall in each financial year, at a

time determined by the Minis-
ter, submit a statement of esti-
mated income and expenditure
for the following financial year

I to the Minister for his or her

I approval, granted in consulta-
tion with the Minister of Fi-
nance;

(ii) may in any financial year sub-
mit adjusted statements of esti-
mated income and expenditure
to the Minister for his or her
approval, granted in consulta-
tion with the Minister of Fi-
nance; and

(iii) may retain application fees for
administration pu r-poses.”,

I 9. Repeal of section 16
10. Amendment of section 17 by the

L ubstitution  for subsection (2) of the
:ollowing  subsection:

“(2) Cheques  drawn on the Au-
thority shall have been duly issued
and signed on its behalf if issued
under the joint signatures of any
two members of the staff of the Au-
thority [from time to time autho-
rized for that purpose by special
resolution of the Council] as desig-

nated by the chairperson from time
to time.”.

11. Substitution for section 18 of the
I.ol[owing  section:

I/ 6hsve&ment  of stqrhss moneys

18. All fees and penalties re-
ceived in terms of section 67
shall be paid into the National
Revenue Fund.”.

I 12. Section 40 is hereby repealed.
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Nrs. and year of law title ~tent of amendment or repeal

13. Amendment of sectiwr 4 l—
) by the substitution for subsection

(6) of the following subsection
“(6) Within  [14] 30 days of

receipt of any application in
terms of this section, the Au-
thority shall  cause to be pub-
lished in the Guzefre a notice
containing all the material par-
ticulars of the application and
inviting interested persons  to
lodge [their] written representa-
timrs  m relation to the applica-
tion  in the manner specified in
such notice within [one month]
30 days  or such shorter period
as from the date of such notice
as may be determined by the
Authority, which may not be
less than 10 days.”:

) by the substitution for subsection
(8) of tbe following subsection:

“(8) The applicant shall sub-
mit  his or her written response
(if any) to any representations
lodged in terms of subsection
(7) to the Authority within [two
months] 60 days of the date of
the notice contemplated in sub-
section (6). and shall at the
same time furnish proof to the
satisfaction of the Authority that
he or she has sent by registered
post or delivered a copy of such
written response to the person
having made such representa-
tions.’”;

I ) by the insertion after subsection
(8) of the following subsection,
with subsection (9) becoming sub-
section ( 10):

“(9) Save for representations
made under subsection (6), the
response of the applicant under
subsection (8) and such further
information as the applicant
furnishes under subsection (5)
within tbe period specified un-
der that subsection, no applica-
tion may be amended or varied
and no supplementary or addi-
tional documents may be filed
tifter  the publication of the no-
tice under subsection (6), except
with the written permission of
the Authority granted upon ap-
plication and upon such terms
and conditions as Council may
determine,”.
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hort title
xtent  of amendment or repeal

14. Insertion of the following sec-
, m after section 4 I:

“41A. (1) Notwithstanding the

provisions of sections 41, 42, 44
and 47 the Authority may on such

terms and conditions as it may de-
termine, issue a Iicence  to provide a

low PO wer sound broadcasting ser-

vice.
~) The Authority shall prescribe
the requirements and procedures
applicable to applications for such
licenses.”.

15. Amendment of section 42—
(([) by the substitution for subsection

(1) of the following subsection:
“(1 ) [In] Save as provided in

section 41A in respect of [every
~pplications  for [alapplicatlort] a
broadcasting [hcence] hcences
received by the Authority, !!
notice of which has been pub-
lished under section 41(6), it
shall at its discretion hold  a

hearin~for  in this
section.”;

) by the substitution for pardgraph
(c) of subsection (3) of the follow-
ing paragraph:

“(c) the Authority, after having

[duly] considered the appli-
cation, the representations (if
any) made in accordance

With the provisions of that
subsection, the applicant’s
written  response thereto (if
any ), any [further] CM&
information furnished in
terms  of section 41 and any
other evidence [tendered to]
admitted  by the Authority.
shall within a reasonable
time  grant or refuse tbe
—,~PPllcation  and shall subse-

* provide written rea-
sons for its [rufing] decision
by notice in the Gtrzefte  an
give notice  of the avai[abil
of the reasons at the office

the Authority.”.

16. Amendment of section 48 by t
s,lbstitution  for pamgraph  (b) of sub-
section (1) of the following paragraph:
“ ‘b) have financial interest or interest
~

capital in a private broadcasting
licensee exceeding twenty per-
cent.”.

17. Amendment of sections 48, 49,

5 ) and 54 by the substitution of “pri-
v ite commercial” with “commercial”,

1v herever  it appears.
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. and  year of law Short title
I

ent of amendment or repeal

8. Amendment of section 50 by the
stitution  for subsection (2) of tbe
owing subsection:

‘(2)(a) No person who controls a
le wspape r may acquire or retain a

inancial  control in both radio and
rv Iicence.

(b) No person wbo is in a posi-
ion to control a newspaper may be
m a position to control a radio or
television Iicence  in an area where
the newspaper has an average ABC
circulation of 20% of the total
newsPaper  readings in the area, if

the Iicence  area of the radio Iicencee
overlaps substantially with the said
circulation area of tbe newspaper.

(c)  Substantial overlap shall be
interpreted to mean an overlap by
50% or more.
~sharebolding  in a radio
or television Iicence  shall be

~eemed  to constitute control.
(e) The sbareholding  and finan-

cial stmctures  of commercial broad-
casting Iicences  will form part of
tbe annual reports submitted to the
authority. “’.

19. Amendment of section 54—
) by the substitution for paragraphs

(b) and (c) of the following para-
graphs

“{b)

(c)

in the case Of a public  and
~ private sound broadcast-
ing Iicence,  shall be six

years; [and]
in tbe case of a Communit}
sound  or television broad-
casting  Iicence  which is
not a temporary commu-
nltY broadcasting ]lCence

within  the contemplation
of section 47A, shall  be
four years [,]: and” i

,.) by the insertion of the following
oarasma~h:-.

“(d) in the case of a low power
sound broadcasting li-
cence shall be such Friod

not exceeding three years
as the Authority may de-

termine,”.
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and  year of law t title

+

ent of amendment or repeal

l). Amendment of section 63 by the
,titution  for subsections (2) and (3)
he following  subsections:

“(2) A complaint contemplated in
ubsection  ( I ) shall be [in writing
Ind shall be served on tbe licensee
oncerned  and be] lodged with the
\uthority for consideration by the
broadcasting Monitoring and Conv
]Iaints  Committee.

(3) For the purposes of subsection

2), a complain{ may be delivered
by hand [or] sent by registered post.
[fax or telex] frrxed, or communi-
cated  telephonically to the Author-
ity, which shall record and tran-
scribe such complaint.”.

21. Amendn)ent of section 66A by
: substitution for subsections (3) and

) of’ tbe following subsections:
“(3) ((I)  No person shall use any

Ielevis=n  set] apparatus fnr the
tception  of [anything] ~ hroad-
ast  by a pay-television service

vhich hos  been licensed  in terms of
ection  46, unless such persun  has
)een authorized by such licensee to
10 Sn.

b a pay-television service.

(d) For the purposes of paragr~ph
(b), “assist” shall include but shall

not be limited tu manufacturing.
distributing., letting, selling or SUP-

plying wry equipn~ent,  object or
electronic data intended by the
n,anufacturer,  distributor, lessOr.
,seller  or supplier, as the case my
be, to be used or applied, either by
itself or in conjunction with my
other object, for the reception, in
contravention of paragr~ph  ({1).  of’

anything broadcast by a brmrdcast-
ing service.l_.___J(4) An erson  whcl contravenes

subsection ( I ) or (3) shall be guilt

of an ofience  and  liable on convic-
tion  to J tine or to imprisonment for
J periocf  not exceeding two years.”.

—
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64

~’ent”famendmen’”rrepea’“!2, Amendment of sectmn  67 by the
swwtitution  fur subsection (2)(h)(ii)
an I (iii) of the following subpara-
gr. phs:
“(i)  in tbe case of a cnntmvenlion of

sections 32, 39 and 74, 10 a fine
not exceeding R I 000000 per

I day:
(i i) in the case of a cnnlmvention uf

section 7 I ( I ). and in tbe case of
an ofTence  contemplated in pafii-

graph  (d) of this subsection, to a

fine not exceeding Rlfffl 000.”.

23. Amendment of section 69 by the
j litlrrrr of the following paragraphs ir
]nsectinn  ( I):

‘(c)  delegate tu a committee uf the
Council, established pursuant
to section 23 of this Act the

power to hold hearings In re-
spect of inquiries under sec-
tion 28 and in respect of appli
cations to grant,  renew, mrlent
or transfer any Iicence:

d) delegate to any committee act-
ing in terms of subsection (c)
shall as soon as reasonably Pos-

sible after it has held an inquiry
or hearing, provide the Counci  I

with transcripts of the prcxeed-
ings together with a written re-
~o~ on the proceedings, oral

evidence and  representations.

The Council shall after due con
sideration, decide the matter
and provide written reasons as
prescribed in section 42(3)  (c’):

e) the common carrier for broad-
casting  signal distribution shall
provide signal distribution fa-

cilities to be used for emergency
sound broadcasting services tO

tbe extent that they are deemed
necessary in the public interest

by the Minister. The common
earner shall comply with the
conditions imposed by the
Authority.”’.

!4. Section 80 is hereby repealed.
—
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MEMORANDUM ON THE OBJECTS OF THE BROADCASTING
BILL, 1998

This bill is the culmination of the White Paper on Broadcasting, 1998. One of the
objectives of the exercise is to repeal the Broadcasting A~t, 1976 (Act No. 73 of 1976),
so as to establish a new broadcasting policy in the Republic. Accordingly, the
Independent Broadcasting Authority Act, 1993 (Act !No. 103 of 1993), must be
amended. The objects of the new Broadcasting Act art specifically spelled out and
contained in clause 2.

The SABC currently operates in terms of the Broa(:casting Act, 1976. This Bill
proposes that the Broadcasting Act, 1976, be repealed. [t s therefore imperative to deal
with the SABC in a different manner.

1. CLAUSE BY CLAUSE ANALYSIS

Chapter 1 contains the definitions, interpretation, fundi,mental  principles and objects
of the Bill.

Chapter 11 stipulates that the Act must foster freedom, ]f expression and journalistic,
creative and programming independence.

Chapter 1[1 requires all persons providing broadcasting services to hold a Iicence and
clause 5 defines the different classes of broadcasting lice ]ces.

Chapter lV—
(a) establishes the Charter of the Corporation in terms which the Corporation

must be managed;
(b) establishes the South African Broadcasting Corporation as a limited liability

company in terms of the Companies Act, 1973, and
(c) deals with the establishment, management and operation of the Corporation,

which were addressed in the Broadcasting Anlendment  Bill (B 8 of 1998),
which was introduced in Parliament earlier this year but was kept on hold
pending the approval of the White Paper on Broadcasting.

Chaper V provides for the commercial broadcasting services and license require-
ments. Part 2 of Chapter V deals with licensing of additional services.

Chapter VI deals with community broadcasting ser\ ices and an inquiry into the
feasilibity of additional services.

Chapter VII provides for signal distribution, multi channel distributors and the
object ives thereof.

Chapter VIII establishes the Frequency Spectrum Directorate in the Department of
Communications with the task to develop policy for radi~ frequency spectrum.

Chapter 1X establishes the South African Broadcast I)roduction  Advisory Body to
deal primarily with how the development, production and display of local television and
radio content can be supported.

Chapter X states that the human resource developm~  nt policies of licensees must
comply with the provisions of the national policy regard;  ng skills development.

Chapter XI deals with the regulations, repeals and amel Idments and stipulates that the
Act will come into operation on a date determined by th.: President.

2. PERSONS AND BODIES CONSULTED

The following persons and bodies were consulted in tlte preparation of the Bill:
1. IBA (Independent Broadcasting Authority).
2. South African Broadcasting Corporation.
3, Sentech.
4. M-Net.
5. National Association of Broadcaster.
6. National Community Radio Forum.
7. Open Window Network.
8. SATRA (South African Regulatory Authority).
9 ,  Telkom.

10. Herdboys Advertising Agency.
II. Advertising STmdards Authority.
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12.
1.3.
14.
15.
16.

17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.

Independent Producers Organisation.
MWASA (Media Workers Association of Sout.~ Africa).
Communications Workers Union.
BEMAWU.
Tony Sanderson, Lungisi Hlongwane, David Dison,  Prof Guy Berger,  Prof
Njabulo  Ndebele.
Universal Service Agency.
Bophuthatswana Broadcasting.
Mopani Media.
Applied Broadcasting Centre.
Makana Trust.
Department of Education.
Consumer Electronics Association.
Orbicom.
Association of Advertising Agencies.
Media Directors Circle.
Association of Marketers.
Department of Finance.
Department of Public Service Administration.

3. PARLIAMENTARY PROCEDURE

The Department of Communications and the State law :tdvisers  are of the opinion that
this Bill must be dealt with in accordance with the procelure  established by section 75
of the Constitution, since it contains no provisions to v hich the procedure set out in
sections 74 and 76 of the Constitution applies.


