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(; I{ NERAI,  EXPF,iNATORY NOTE:

[ 1 Words in bold type in square t-m ckets indicate  omissions from
existing enilctmenls.

Words underlined with a so[i 1 line indicate insertions in
existing enactments.

BILL
To amend the National Parks Act, 1976, so as to allol J the board of South African
National Parks to accept and receive any land or mineral rights in respect of land
donated or bequeathed to that board for the purposi:s  of a national park, and to
exchange land or mineral rights in respect of land for other Iand that may be
required for those purposes; to extend the activities that may be carried out within
a national park hy private persons with that board’ I authorization; to impose a

prohibition on the possession, within a national park, of any animal or carcass or
part thereof, and to provide that contravention of that prohibition will be an
offence; to regulate the delegation or assignment b,) that board of the powers,
duties and functions conferred or imposed on it b~ or in terms of that Act; to
empower the Minister of Environmental Atl%irs  a]d  Tourism to transfer the
powers, duties and functions conferred or imposed on that board with regard to the

- Knysna National I.ake Area by section 30C of that A :t, to an authority under the
government of the Province of the Western Cape, Iw another authority in that
province, as designated hy the Premier of that :Jrovince;  to repeal certain
unconstitutional provisions of that Act; to extend ths application of the National
Parks Act, 1976, to all those areas in the national terri ory where it was not of force
and did not apply previously; and to provide for incidental matters.

B E IT ENACTED by the Piwlkment  of the R’public d’ South Africa, m
tollows:-

Arnendment of section 2A of Act 57 of 1976,  as inserted by section 3 of Act 43 of
1986

1. Section 2A( I )(a) of the National l%rks Act. 1976 (hereafter called the principal 5
Act). is hereby amended by the substitution for’ (he w(rds “Mir]ister  of Mineral WMJ
Energy Atiairs’” of the words “Minister of Miner:lls and Energy”.

Amendment of section 2B of Act 57 of 1976, as inserted by section 3 of Act 43 of
I 986

2. Scctitln ?B of the principal Act is hereby amended b I the substitution for the words 10
“Minister  C)I Mineritl  ml Energy  A1l’airs”. wherever the) occur  in subsection ( I ), of the
words “Minister of hlinerals and Energy”’.
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Amendment of section 3 of Act 57 of 1976, as substit  ~ted by section 1 of Act 13 of
1982 and amended by section 3 of Act 23 of 1983, secti on 4 of Act 43 of 1986, section
4 of Act 23 of 1990 and section 4 of Act 52 of 1992

3. Section 3(1) of the principal Act is hereby amended by tbe substitution for the
words “Minister of Mineral and Energy Affairs” of the w“ords  “Minister of Minerals and
Energy”.

Amendment of section 3A of Act 57 of 1976, as inserted by section 5 of Act 52 of
1992

4. Section 3A of the principal Act is hereby amendec  —
by the substitution for subsection (1) of the f(llowing subsection:

“(I ) Notwithstanding tbe provisions of sect!on  3, the board [may], with the
approval of the Minister granted after consults’ ion with the Minister of Public
Works and the Minister of [Mineral] Mineral j and Energy [Affairs], may—
((l) purchase land or a mineral right to land or the purposes of a park; and
~ ticcept and receive land or a mineral righ: to land donated or bequeathed

for those purposes.”;
by tbe substitution for subsection (3) of the fcl]owing  subsection:

“(3) Land or a mineral right to land purcba:.ed or accepted and received as
a donation or bequest in terms of subsection ( I), or expropriated in terms of
subsection (2), shall be registered in the name of the board.”; and
by the substitution for subsection (4) of the f(llowing subsection:

“(4) The board [mayJ, with the approval of the Minister granted after
consultation with the Minister of Minerals am.1 Ener~y,  may sell or exchange
land or a mineral right to land which has been icquired in terms of subsection
(l) or(2).”.

Amendment of section 12 of Act 57 of 1976, as amerided by section 7 of Act 43 of
1986, section 2 of Act 60 of 1987, section7ofAct2301’ 1990 and section 6 of Act 52
of 1992

5. Section 12(2) of the principal Act is hereby amencied—
(a) in paragraph (a), by the substitution for the w orals “Minister of Mineral and

Energy AfTairs” of the words “Minister of M:nerals  and Energy”; and
(b) in paragraph (b),  by the substitution for sub})aragrapb  (x) of the following

subparagraph:
“(x) authorize any person to carry on, subjec to such conditions and@ the

payment of such charges as [it may think] the board considers fit, any
activity, [other than] except the sale of 1 quor, which [may] in terms of
[subparagraph (v), (vi) or (vii)] this su xection  may be carried on by
the board;”.

Amendment of section 21 of Act 57 of 1976, as amen led by section 12 of Act 43 of
1986 and section 9 of Act 52 of 1992

6. Section 21(1) of the principal Act is hereby amenc ed—
(a) in the portion preceding paragraph (a). by the substitution for tbe word

“shall” of the word “may”; and
(b) by the substitution for paragraph (h) of the fo lowing paragraph:

‘((h ) [remove from] within a park be in possession of any animal (other than
an animal lawfully introduced into [thzt] the park), whether alive or
detid, or any part of an animal, or remo #e such an animal or any part
thereof from a park;”.

Amendment of section 24 of Act 57 of 1976, as amended by section 6 of Act 23 of
1983, section 8 of Act 23 of 1990, section 2 of Act 330 ~ 1997 and section 4 of Act 70
of 1997

7. Section 24(I) of the principal Act is hereby almencled by the substitution for the
portion preceding paragraph (a) of the following:
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“( I ) Any person  who cxmtruvcnes [he provisions of section 2 I ( 1 )(c) ~ with
rcl’ercnce k-”.

Repeal of section 26 of Act 57 of 1976

8. Section 26 of’ the principal Act is hereby repealed.

Substitution of section 28 of Act 57 of 1976, as amen(:ed by sectinn 61 of Act 88 of 5
1996

9. ‘h! fo]!OWlllg” w!ction  is h~l(?by  Sllbstitutcd  for sec ion 28 of the prltlCipd Act:

.’I.incitation of liability

28. Neither the board nor any of its rnemb?rs, oficers  or employees shall
be liable for any damage or loss caused by any animal in or from a park, 10
unless (he damage  or loss is attributable to ~ ny neg[igent or inrention~il  act
or omission of the board or any of its mem:)ers, oflicers or employees.”.

Substitution of section 30A of Act 57 uf 1976, as inserted by section 2 of Act 1.3 of
1982

10. The t’ollowing section is hereby substituted for se.:tion 30A of the principal Act: 15

“1h4egation

30A.  ( I ) (t/) The Minister may delegmte at+.y  power conferred upon him g
her by or under this Act. to the Dire: tor-Ger]er:tl:  [Environment]
Envir(mmenttil Atfairs and Tourism or any I ther  ofiicer in the Departmen(
of [F.nvironment] Environrncntal  AfFairs and Tourism.  However .  (he 20
dclegatitm  of a power shall not p revent .hc Minister from personally
exerci$inx the power.

[(2)1 &J The Minister may at any time revoke any delegation made under
[subsection (I), and no delegation of a ly power shall prevent the
exercise of the power by the Minister hin Iselfl paragraph  ((/). 25

(2) “We b(md may-
—

((I) delegate to its chairperson or any other, member, or to any committee.
[} f’ficer or employee of’ the board,  any pI )wer conferred [m the board by
or under this Act. on such c(mditi~~ns a: the hoard Inny determine; and

(/?) auth(wi~e its chairperson or such a rlember. committee. oflicer or 30
employee to pcrf’(mn any duty or tunct!on of the board in terms of’ this
Act.

(3) An olliceI- authorized by the board to 110 so (in this section ca[lcd the
designated oflicer), nuiy-
(0) drlcgate  m any Oflicer or employee  of ‘be board who is subject to the ~~

supervision and control t)f’ (he designat.,xt otliccr. any power conferred
upon the designated otiicer by or uncle this Act: and

(h) aut h~lrizc such an otlicer or employee t) perform any duty or function
a~signed  to the designated otiicer by o.” under this Act.

(4) Any delegation or authorization uncle’ subsection (2) or (3 )— 40
{a) does not preclude the board or the desi mated ofker (as the case may

he) trom personally exercising or performing the relevant power. duty
01” ILlnction:

(/)) nmy at any time be revoked by the tx)a d or the designated officer (as
the cuse may he). 45

(5) The board may ratify any act or thing ] erformed  or done by any of’ its
members. officers  or employees which purp )rts to have been perftmned or
d(me 011 behalf’ of” the board (including. without derogating trom the
generality of’ the af’oregoing, any contfi ct purporting to have been
c(mcluded on behalf of the boar(i),  if— 50
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(([) the board  i(self is competenl  in ILIW to I,erlorm such an act or do sLlch
:1 tiling: and

(h) (Iw relevtmt  ad (w tiling otherwise  cmnpties with all Iegwl require-
nlcnls;  a n d

(f) that act or thing will be to the board’s benefit should it be r:ititied: imd
(d) tbc member, officer  or employee concerned  acted in good faith under

the tnist:lken belief thitt the r~l~~iitlt  X!  or thing bad been authoriy.ed
by the hoard and that hc or she had the board’s authorization to
perl(wm or do it,

(6) I’he pt-ovisi(ms  of this section shall n )t be construed as derog:ltitlg
fr(ml the v:llidity  of” any delegation of” pow rs or assignment of duties or
functions in ternls of” this Act by the b( ard to ~my of” its members,
c(mln]ittces,  otticers  or cmploycm th:it OCCUI  red bet’ore the c(]llltllellcetllellt
I)( secti(m  10 of’ the Notional Parks Amencftlwnt  Act, 1998.”’.

5
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Amendment of section 30C of Act 57 nf 1976, as inserl ed by sectinn 12 nf Act 52 of 15
1992

11. ( I ) Sccti(~n 30[” of” the princip:il  Act is hereby amc nded by the wfdition  after the
existing provisi(ms (which buxmw sLlbsecti(m ( 1 )) of” th(’ following subsecti(m:

“(2) The Minister, by notice in  Ihc G~[x//c .md w i t h  ef~ect from a date

P

detc!rn~ind by the Minister with the agreement of”  I he Premier of’ the Province of 20
the Weslern Cupe :IIICI specilied in th:it notice. may ‘ranstkr the powers, duties und
tuncti(ms in respect of the s:iid Knysna National L:II:L Are.t thtlt were conferred or
imposed (m the h[mrcf  by subsecti(m ( I ), (() LIn :mth)rity under the government of
the provinue of the Westc]-n C:ipe. or atly other :Iuth wity in that province, that has
been dcsign:lted f’or that puIpose by the Premier  of’ that province.”. 25

(~) Sllbsccti(}n ( I ) comes  into operati[m on o d~lte tl at will be determined by the
President by proclanmtion  in the G(i:et/e.

Insertion of section 301) in Act 57 of 1976

12. The tollowing section is hereby inserted in tlw pri wipal Act after section 30C:

“Application of Act 30

301}. I’bis  Act. together with Al :IIIWIN  ments thereof. includinr  the

Y

amendments effected by the National Parks Amendment Act, 1998, shall,
with eflkct from the commencement of sec ion 12 of the National Parks
Amendment Act, 1998. apply and be of for( e In the whole of the n,lti(m.11
territory to the exclusion and in substitution I of’ any other I[lw reluting to 3S
national parks irpplicable in my pwticl lar portion of the national
!EU&IY’”

Substitution of “chairman” in Act 57 of 1976

13. The principid Act is hereby amended  by the substitution for the word “chilirmim”.
wherever it occurs  in the principirl  Act, of the word “ch irperson”. 40

Short title

14. ‘rhi~ Act is called the Ni]tio[litl  PiIrks Amendment Act, 1998
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hIkHMORAN1)Uhl  ON THE OBJIXTS  OF THE NATIONAL PARKS
AMIN1)MENT  BIi,I,, 1998

1. ‘1’lIc  ,)t>jeu[\ tltthe  Na[it]nal I’arks Amendment Bill, 1998 (“”the Bill”) are evidenced
by the lt~ll[)wing:

1.1 At prescn[  [he Na[if]nat  PaI-h\ Act. 1976 (Act No, 57 of 1976 — “the Act”), does
II(II auth~wiw  the txxwd (II’  South African Nationol  Parks ( “the hoard”) (o acquire land
({w l]~incral rights to land) t’(w Ihe purposes  of a national park by way ot’ dona[i(m or
beLlucsI:  Section 3A( I ) ot’the Act limits the botircl’s capacity in this regard to acquisition
only by I~wans of purchaw (w lhr(mgh  cxprx)pria[ion.  AlthoLlgh,  in order to circumvent
this ditlic Lllty. donations and beqLlests of Iiind (or mineral rights) made for the purposes
01” national parks, in practice have been accepted IJI’ the State “in trust” For the board,
~uch ~ donation or bequm( in reality is made to the “State. so that the Registrar of Deeds
in such cases is obliged to rcgiitcr  the relevant land (m mineral rights to land) in the
name ot” Ihe Minister ot’ Public Works, being the custodian of’ till State property. This is
an unsa(isfaclory  State t)t altairs that, on a number of occasitms,  has disc(mraged
potc!nlial  Lkm(ws  I’rx)m  mahinp d(mati(ms  of land for the pLIIp(wes  of national parks, as
happcntxl  again recently in (WO cases when Ihe board lost the opportunity to acquire land
otlcrcd to it by way of’ donation,” (’lausc 4((I) [)f’ the Bill proposes to remedy this
shtw(coming  in wcti(m 3A( I ) of” [he AUI, by providing for the board to accept anLI receive
s[iuh d(mations Jnd  bLxILIests  of land (and mineral  rights), while claLlse 4(b) of the Bill is
(~) amend section 3A(3) of the Act in such manner  as to reqLlire the Registrar 01’ Deeds
t{) register any land (and minerul  rights) so donated (n- bequeathed, in the name of the
board,

1.2 At present, [he Act provides, in secti(m .3 A(4), that land [or mineral rights to land)
may only be tilicnatui by way of sale. thereby precluding the exchange of any land of the
b(MrLl  for other land required for the purposes of a national park. This omission appears
to be an oversight in view of the facl that section 3( I ) of the Act makes provision for
.st~Irc l~~nd to be exchanged for other land t’or the purposes of” a national park. There are
!arious cxamp!cs  whew an cxchangc  01 land is the m(ml sLlitabk option to the ptirtics
c(mcerncd,  as appears frotn the cases ot’ the Kar(m National Park anLI the Augrabies
National Park, The anwndlnent  I() sec[ion  3A(4)  ot” the Act proposed by clause 4(() of
lIw Bill. i~ aimed at rcctityin:  that ovcrsighl.

1.3 Section 12(2)(/JJ(x)  oi’ tlw Aci authorises the board 10 allow certain services to be
(wtsiJLirccd. Clause 5 01 the Bill pr(~pows to widen  Ilw types (JI service which may be
[mtsoLlrced  in [enns ot’ that section.

1.4 The Act Lkxs n(M  at present  place  any restr ict ion ~m the possession  of” anitnal
carcasses or parts Ihereol” within a nati~mal park. The amendment to section 2 I ( I )(//) (~t
the Act prt)p(mL[  by claLIw f) 01” lhe Bill, is calc Lllated tt) prohibil pers(ms’  possewi(~n ~)t’
carcasses (or’ parts thereof) within a national park.

1.5 Furthermore,  claLIw 7 ot” the Bill is directed at amending section 24(I) of the Act.
il([erf[lia. w as to elevate lhe possession of an animal carcass within a national park (i.e.
contraventi(m  ot’ the lastnwntioned  (new) prohibition to be contained in section
21( I )(/1))  to an ollcnce.

1.6 Clause 8 of (he Bill pr~)vides I(N the repeal ot secti(m 2601 the Act. which sccti~m
appears tt) be in cx)nllict with section 35(3)  of [he Constituti(m of’ the RepLlblic of” South
A1’rica 1996 (Act N().  10X 01 1996 -– ‘Llhe C(msti[Lltion’” ), in so far LIS it creates
rcbultablc  pres Llmption\ as to the existence 01 certain facts that constit Llte the essential
clcmcnts (it’ certain ofl’ences ill terms of’ (he Act. By so doing. (Iw said section 26
clfcctively imposed a bLlrdL’n <m any person charged with such an ol~ence. to disprove
the prcsLimed  facts. and theretorc 10 prove  his or her innocence, thereby infringing the
pL’IwNI’\  cxmslituli(mal  right to a fair trial, which includes the right to bc presLlmed
illn(wcnl unlil [hc c(mlraly is proved,  (See section 35(3)(/1) of the Constitution)

1.7 ~’lauw  9 (~t’ the Bill pr(p)ws the substitu[iotl (Jt section 2X ot’ (he Act in sLlch a
nlanner a~ I(J pulgc thcrct’r(~ln  the prolisi{)ns which at present restricl the institution t~t
Icyl pt(wecdin. gs agains[ the board (in so tar as they impose time limits tberet’or). Those
pILJJ isi(u]i  (WC scctitm 2X(?) anti (3) t)t’ [he Act), appear to be LitlcotlstitLlti[)t~:ll inasmuch
a~  thcj  cnL’r(m-’h  {)11 ttw t’Lindatlwnta!  light  ot” the  .$ttite’i  subiects  to ha~’e rcco Llrse to a
Ct)LII-l  LIi”  ldu  v.i[h d vieii lt~ protecting  (went(wcing their rigb[s.  (See scclitms 34 anLI 38



(1 Ihe C(msli[uti(m  and the decisi(m in Moh/omi i) Mini.sr[’r o/’ Defeme /997(1) SA /24
(c’(’). )

1.8 ‘l’he btxml”i  competence  I() delegate or assign its powers, duties tind functions in
terms ot [he ACI, at present is not expressly dealt with therein but is inferred by necessary
implicati(m. (After  all, the full and etl’ective exercise or pert’ormance  of the multitude of
powers, duties and functions entrusted to the bourd will not be possible otherwise. )
However, in view O( certain questions recently raised with regard (o the board’s
u)mpctence so to delegtite and ussign  as well as the present uncertainties as to the
persons to whom the board may muke delegations and assignments, and the extent of
tiny such delegation or assignment, clause 10 of’ the Bill, in substituting section 30A of
Ihc Act, seeks to settle the malter  once and for all. To that end, the proposed new section
30A e,lpre,s,sly  authorises the board to delegate any of its powers and assign any of its
duties and functi(ms  to any of its members, committees, oficers  and employees (i.e.
persons on various manugeritil  levels within the board’s organisation). It also allows
otilcers in the board’s organistition wbo are designated by it for thtit purpose (i.e.
“designated otiicers”)  to further delegate or assign to their subordinates within that
orgunistition, any power, duty or function that originally had been delegated or assigned
(o the designated otlicers. (See subsections (2), (3) and (4) of the proposed new section
30A. ) Subsection (S) of that proposed new section also empowers the board to ratify (ex
p{M ,jiuro) contracts itnd other acts concluded or performed by any of the board’s
members, oflicers or employees on its behalf but without the necessary authorisation,
i f—

* the board itself lawfully could have concluded such a contract or performed
such tin act:

* the contract or act otherwise meets all legal requirements;
* it will be to the board’s advantage to mtify it; and
* such ~ llle[~lber, OKlcer or employee  had acted in good faith under the mistaken

belief that his or her action was imthorised.
1.9 Section 30C of the Act at present authorises the board to manage, administer and

control the Knysmt  National Lake Area declared under section 2 of the Lake Areas
Development Act, 1975 (Act No. 39 of ]975). Since the Knysnti  system does not meet
the international criteria set for national parks, the board wants to have the management,
administrtition  and control of the Knysmt  National Lake Area transferred to the
provincial adminis(rdtion  of the province of the Western Cape, or to a local government
institution in that province. With a view to being able to achieve this result, clause 11 of
the Bill adds to the existing provisions of section 30C of the Act a new subsection, viz.
subsection (2), which authorises the Minister of Environmental Afidirs  and Tourism to
transfer the mana~ement.  administration and control of the Knvsna National Lake Area
by notice in the ‘GacerttJ to an authority under the governm~nt of that province, or
another authority in that province, as designated for that purpose by its Premier.

1.10 In terms of section 229 of the (“Interim”) Constitution of the Republic of South
Africa, 1993 (Act No. 200 of 1993), the laws that immediately before the commence-
ment of the Interim Constitution on 27 April 1994 were applicable in the former TBVC
countries and self-governing territories and the remainder of the Republic, continued in
fol-ce in their respective areas of application, which arrangement, in essence, has been
continued under the (New) Constitution (see item 2 of Schedule 6 to the Constitution).
In the result, the Nfitional Parks Act, 1976, to this day does not have the force of Iuw in
all the constituent parts ot’ the national terri[ory but is in force only in [hose  areas of the
Republic where it applied on 26 April 19941,  which in effect means that those portions
ot the Republic comprising the territories of the former TBVC countries me at present
not included in its area of tipp]ication. Since it is of vital importance to have nationwide
uniformity as regards the system of governance and the norms, standards and legislative
and regulatory measures tipplicable with regard to national parks, cluuse 12 d the Bill
makes the Act of force  and  applicable in the whole of the national territory to the
exclusion und in substitution of any other law that may be applicable in relation to
national parks witbin any particular mm in the Republic.

1. The wnc  opplks. t’(N thot  nmttel-.  w regards  the laws of [he TBVC countries relating to national parks.
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2. l’he I’f)llowing in~[i[u[ions  have hccn consulted in connection with the Bill:
l)cp;II-[II~cm  01” (’oll~[i[~t[i(ll]~tl l>e~cloptucnt :Incl Ptx)vinciul  Att’airs.
[) L’[XIIIIWIII  of Public works.
l)cpwlmcnt t)t Miner:il\ Llnd Energy.
Acllllitli\{r:i[i(J1]  {It the Province of [he Western Cupe.

3. ‘1’hc licw  is held by the S[ti[c law Ad\isers  find ~he Depm[nlcnt  of Envimnmentdl
A1l’tiirs tmd ‘[{mrism that the Bill should be dealt wi[h in accordance wi[h (he procedure
provided tor in section 75 ot the Con\tituti(m, in:isnluch  as [he Bill—

‘~: is designed to rcgulute matters reltiting to national p~irlw,  which does not full
within any ot the t’uncti(mai areas mentioned in Schedule 4 or 5 to the
Constitution trod. indeed, falls exclusively within the ntitional  sphere ot’
government:

‘k does not contemplate my amendment to the Constitution nor propose the
imposition of any tax, levy or duty; tind

‘~ does not provide for legislation of’ the nature envisuged in section 76(3)((/)  to
(e), (4) or (5) of the Constitution.


