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GENERAL EXPLANATORY NOTE:

Words underlined with a solid line indicate insertions in
existing enactments.

BILL
To amend the Attorneys Act, 1979, so as to limit liability of the Attorneys Fidelity
Fund; to insert transitional provisions relating to liability of the Attorneys Fidelity
Fund for investments; to extend the jurisdiction of the Attorneys Fidelity Fund to
practitioners in the areas of the former Republics of Bophuthatswana and Venda;
to further regulate the filling of a vacancy on the council of a society; and to
e“mpower  the Law Society of the Transvaal to exercise certain powers in respect of
practitioners practicing in the areas of the former Republics of Bophuthatswana
and Venda; to amend certain laws; to make fresh provision with regard to the
Rules of the High Court in the areas of the former Republics of Transkei,
Bophuthatswana, Venda and Ciskei; and to provide for matters connected
therewith.

B E IT ENACTED by the Parliament of the Republic of South Africa, as
follows:—

Amendment of section 47 of Act 53 of 1979

1. Section 47 of the Attorneys Act, 1979 (hereinafter referred to as the principal Act),
is hereby amended—

(a) by the addition to subsection (1) of the following paragraph:
“ ) by any person as a result of theft of money which a practitioner has

been instructed to invest on behalf of such person after the date of
commencement of this paragraph.”; and

(b) by the addition after subsection (3) of the following  subsections:
“(4) Subject to subsectiori (5), a practitio~er must be regarded as

having been instructed to invest money for the purposes of subsection
(1)(g), where a person—
(a) who entrusts money to the practitioner; or
(b) for whom the practitioner holds money,
instructs the practitioner to invest all or some of that money in a specified
investment or in an investment of the practitioner’s choice.

(5) For the purposes of subsection (1)(g), a practitioner must be
regarded as not having been instmcted to invest money if he or she is
instructed by a person—
(a) to pay the money into an account contemplated in section 78(2A) if

such payment is for the purpose of investing such money in such
account on a temporary or interim basis only pending the
conclusion or implementation of any particular matter or transac-
tion which is already in existence or about to come into existence at
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[he [inw {hu[ [be investment is nmk and over which investment the
prac[ili(mer exercises exclusive control m Irustw, agent or stAe-
holdct- or in my tiduciary  capticity:
to lend Inoncy on bchulf {f that person to give effect to d loan
~greenmnt  where  thtit person, being the lender-

( i ) spccitics  the borrower 10 whom the money is to be lent;
(ii) has not been introduced to the borrower by the practitioner fot

the purpow  of’ making that hxm; and
(iii ) is advised by the practitioner in respect  of the ternls anLI

conditions  of the loan agreement; or
(c) to utilise money to give etfect to any term of’ a transaction to which

that person is u party, other than u transaction which is a Iowl or
which gives effect to a loan agreement that does not fall within the
scope of panrgraph (b).

(6) Subsection ( 1 )(x) does not apply to money which a practitioner is
authorised to invest where the practitioner acts in his or her capacity m
executor, trustee or curator or in any similar capacity.

(7) A practitioner who has been instructed to invest money as
contemplated in subsection (4) shall, as soon as practicable after he or
she has received such instruction but prior to the receipt  of the money to
be invested, notify the person giving the instruction of the provisions of
subsection ( 1 )(g) in the form tind mtinner prescribed by the board of
control in terms of subsection (8).

(8) For the purposes of subsection (7), the board of control shall issue
directives prescribing the form and manner in which a notice referred to
in that subsection shall be given and may from time to time review and,
if necessary, revise such directives.

(9) Pending the issue of’ the directives contemplated in subsection (8),
ti notice referred to in subsection (7) shall-
((1) be ckiwn up by the pmctitioner;
(b) be signed by both the practitioner and the person giving the

instruction; and
({) contuin a written ucknowledgrnent  by such person to the etfec[ that

he or she—
(i) IMS been informed by the practitioner concerned of the

provisions of subsection ( I )(y) and that he or she understands
the etl’ect thereoti and

(ii) admits thdt the fund shun not be liable in respect of any loss
suffered by him or her as a result of theft of’ such money,

( I ()) Any practitioner who contravenes subsection (7) shall be guilty of
an offence  and on conviction be liuble to a tine or [o imprisonment for a
period not exceeding two years,”.

insertion of section 47A in Act 53 of 1979

2. The following sec[iorr is hereby inserted after section 47 of the principal Act:

“Transitional provisions relating to liability of fund for investments -$5

47A. ( I ) The tuml is not liable for loss of nl(~ney camwd by [heft
committed by J practitioner, candidate attorney, employee or agent ot’ a
practitioner wberc  the money is invested or should have been invcstcci on
instructions given before the date contemplated in sectitm 47( I )(,q)  und
where-
((/) the m(mey is to be repaid. at tmy time after tbtit date, to the bcneticiary

specified in any tigreement whether with the borrower or prucliti(mer:
(h) the klt is committed at any time after the expiration of’90 days after
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the invcs[nwnl matures or after the expiration of 90 clays ~tler the dtite
contemplated in section 47( I )(g);
repaymen[ is subject (o [he lender making u demand or is subject to [he
occurrence  of an impossible or uncertain event; or
(I1c repayment date is not fixed.”. 5

Substitution of section 55 of Act 53 of 1979, as substituted by section 1 of Act 116 of
1981 and amended by section 22 of Act 87 of 1989 -

3. The following section is hereby substituted tot- section 55 of the principal Act:

“Application of Chapter in respect of persons exercising legal
professions in area of former Republic of Transkei. Ihmhuthatswana.  1 f)
Vends or Ciskei

,.

55. ( I ) For the purposes of this Chapter—
(a) “practisit]g practitioner’ includes tiny person who exercises a legal

profession  in—
(i) the Iormer Republic of Transkei or Ciskei; or

(ii) the former Republic of Bophuthatswana  or Vends,
on his or her own account or in partnership, tind—

((la)

(M)

who is required by a law of’ the former Republic of Transkei or
Ciskei, or by section 6( 1 ) of’ the Attorneys and Ma[ters  relating
to Rules ot’Court Amendment Act, 1998, as the case may be, as
a prerequisite f’or exercising such profession. to be in
possession ot’ a valid fidelity fund certificate issued to him or
her in temms  of section 42(3);
who is in possession of such a certificate; and

(b) a person referred ~CJ—
(i) in paragraph ({~)(i)  must be regarded as being a practitioner who

is a member of the society known as the Law Society of the Cape
ot’ Gmt Hope;

(ii ) in pwagraph  (t[)(ii)  must be regarded as being a prttctitioner who
is a member of the society known as the Law Society of the
Trtinsvatil.

(2) This CWrpter shall apply with the necessary changes in respect ot’
any thcti committed in [he area of the former Republic ot’ Triinskei,
Bophuthatswana,  Vends or Ciskei, as the case may be, by u practisi[]g
practitioner, his or her cmdidate  attorney, employee or agent. of” any money
or other property referred (0 in section 26,”,

Amendment of section 62 of Act 53 of 1979

4. Section 62 ot’ the principal Act is hereby amended  by the addition in subsection (2)
ot’ the following paragraph, the existing subsection becoming paragraph ((/):

“’(h)  Any VdCdOCy occurrin~ in any council m a resull ot’ the increase
in the number of members of such ti council, may be tilled by a person
appointed by that cwuncil  from the members of the society concerned and such
J person shall bold oftice until the colnpietion  of [he next election of members
of the council held subsequent to the appoint men( of the person concerned.”.

Insertion of section 84A in Act 53 of 1979

5. The following section is Iwl-eby  inserted in the principal Act after section W:

“ I,aw Society of Transvaal may exercise certain powers in respect
of practitioners practicing in areas of former Republics of
Bophothatswana  and Venda

84A. Notwithstanding any other law, the Law Society of the Transvaal
and its council, president and secretary, may in respect of pr~ctitioners
practicing in [be areas of the former Republics of Bophuthatswatm  and
Vends, perf(mn any function which is similar to a function assigned to (hat

-K)
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Law Society, council, president or secretary, as the case may be, by section
22( I )(d) or (c), (2), 67(2), 69(u), (e) or (m), 70,71, 72,73, 74( I )(a), (e) and
fl), 78, 81( l)(e) and (f), (2)([{),  (d), (e), (i) or (j), (5) or 83(9), ( 13) or ( 15).”,

Savings and amendment of certain provisions

6.( I ) Any practicing practitioner contemplated in section 55(u)(ii) of the principal Act 5
who, tit the commencement of this Act, is not in possession of a fidelity fund certificate
must, within 21 days after that date and subject to the rules of the Law Society of the
Transvaal relating to the issue of a fidelity fund certificate, apply for such a certificate.

(2) Notwithstanding section 55 of the principal Act, as amended by section 3 of this
Act, the Attorneys Fidelity Fund does not incur any liability, in respect of any practicing 10
practitioner referred to in section 55(u)(ii)  of the principal Act, for any theft committed
prior to the day upon which he or she becomes the holder of a valid fidelity fund
certificate as contemplated in subsection ( 1 ) and issued in terms of section 42(3) of the
principal Act.

(3) Notwithstanding any other law, section 83( 10) of the principal Act applies to any 15
practicing practitioner who fails to comply with subsection ( I ) after 60 days have
elapsed from the date on which this Act takes effect.

(4) The laws mentioned in the second column of the Schedule are amended to the
extent indicated in the third column thereof.

(5) Rules of court made under any provision amended by this Act which were in force 20
immediately before the commencement of this Act, shall, subject to the provisions of the
Rules Board for Courts of Law Act, 1985 (Act No. 107 of 1985), and notwithstanding
the amendment of that provision by subsection (4), remain in force until repealed in
terms of the Rules Board for Courts of Law Act, 1985.

Short title and commencement 25

7. This is the Attorneys and Matters relating to Rules of Court Amendment Act, 1998,
which takes effect on a date fixed by the President by proclamation in the Gazette.



10

SCHEDULE

( I,aws amended by section 6(4))

No.  and year UI law Short titk Extent of amendment

ACI No. 59 Of 1959 Supreme Court Act, Anwndmenl  of section 43  by the deletion of

(Vemkc) 1959 subsections ( I ), (2)([1) :ind (~),
Ac{  N(). 15 of 1976 Republic  of Tmnshei The following  section  is substituted  for section 49:

(Transke!) Cunstitut]un  Act, 1976

“Rules of court

49. ( I ) Subject (t) the provisiurrs  d’ subsection

(2) the [Chief  Justice] Judge  President may

make  rules regulating the conduct of proceedings

in the [Supreme Court] High Court and

prescribing any matter  whimoever  which [it] is

necesswy  to prescribe in order to ensure the

prnper  desputch  and conduct of the business of

the court [including rules prescribing court

fees, the fees payable for the service or execu-

tion of process and the fees chargeable by

advocates, attorneys and notaries as well as

rules relating to the taxation of bills of costs

and the recuvery  of costs],

(2) Any rules  nude by [he [Chief Justice]

Judge President under subsection ( I ) droll be

[subject tu tbe approval of tbe President and

any rules so appruved shall be]  mxle knuwn

by not Ice in the Gazette.

(3) The rules  which immediately prior tu the

commencement of this Act applied in respect of

the High Court  reterred  (u in sectinn  44(3) shall.

nutwithst;mding  (ht provisions ul sec(i~m 74( I ).

~PPIY ~tlllf[lfi.\  }nM{ci~u/i.\  III respect Ot the [SU.

preme  Court]  Hl,gh (-(ml-t  of Transhel  and shall

be deemed  to have  been duly  nmde.  opprt)ved

and published in terms  of this vxtl(  m.”.

Act No. 18 of 1977 Republic of Amendment  of section  64  by the ~ubstltutl[m  for

( 13upbuth:iswwu) Bophutb~tswana subsection ( 1 ) of the It)llowirlg subsection:

Constitutlun  Act, 1977 “( I ) Subject tu my c~~ntmry pruiisi~)n  ex]it]ng

III any uther  Iuw, the [Chief  ,Justicel  Judge Prcs(-

dent may nuke  rulei regulating the ct)nduct  (]F

proceedings in the [Supreme Court] H]gh  Court

und prescribing  nlatters  wh]ch  Imty  be neccsstwy

t{) prescribe III order  {o ensure  the proper clis-

patch  and c[~nduct of the business  of that Court.

wrd rntiy emend, suhstilute  or withlimw  any  rule

so made.”.



$bort  Iitk

Wpuhllc 01 Vcl}da

‘on\[ltll[l  O1] ,+ ’[, 1°7(

“Rules ot’ court

47. ( I ) Suhiccl  t,, IhC prc~il,i,,],f ~)1 ,Llh,ec,lc,rl
(2) [he [Chid’  ,Justice]  Judge Pre\IdeNI  IIIiIy

nl:Ihe  [rules rcgul:!ling  the conduct  (J!’ procecdin:s

1n the [Supreme Cnurt]  HI:h [’(wl-t  and prc-

\cflhlng  my  n]utlcr  wh:ifsocvcr \\hich I\ ncce\-

wy I(I preset I he III OIKICI  to en\ure dw proper

Lk3pdk’tl  WI(I  L’onducl  of Ihc hu\lne\\ ()( [he COUlt

[including rules prescribing court fees,  tbc

t’ct!s payable fur the  service or execution nf

process and the fees chargcahlc by advocates,

attnrneys and notaries as well as rules relating

to the  taxatiun nf bills nf costs and the recov-

ery nf costs],

(~) A,IY rLIICS Inwle  by the [Chief Justice]

Judge  President  under ,ub,cctl(,r] ( I ) ,h:ill  he

[suh,ject  tn the approval of the President and

any rules su appruved shall Im]  made hn(Iv, n

by notice ill the f;({:(,I/(,.

(3) The rules  whwh  ]nlttkxlliltcly  prior [() (he

coIIIIl]eIIccl  lIet]t 1)1’ lhIs (’onstituti{)n applId In

respect  ot the lligtl [’(Iurl rclerrcd  [() II, SCCII(,,,

.$2(3)  sIuII,  llO[witl]\[;lllcllllg  IIle pro\lsl(ln\  01

Wcllon 7s( I ). ilppl) !)!!(/l [{/$  11/ f{t((ll( /l\ 1!1 [I+>(M
(If the [Supreme Court]  }lIgh Court of Vcndd

;Ill(i  dl:lll be dt>c>ll)d 1(1 hti\ C kll (tUly  llld~.

appro\L>d wlLl  puhl  I,\lwd  ]n tc,rmi  ,~t thi,  wv

lion.”.

IWnd!llent  (1 I \L1’ll{)n 27––

J by the suhs[itu lion in \uhKxtIon  ( I ) I(M the

words  prcccding  p;lr:lgrfipll  ((1) ot t[)~ fo]lo,~” (,,,,>

word\:

“w’llht)lll I l l  ;illy W;ly  dCI-(l~NIU~ tlolll [k

;lLithori[y  (1 I [he [Chief  Justice] Judg L, PIe\I  -

dcnl.  In terlll\  (II  the ptovi\iol)\  of scctlon  64

()( [he C(]n\lltu  lion Act,  to III;IA12  Irule\ (It

ctlu[t,  (w lro It I [he geIIe ItIIIty (It Ihc wiici pl-,j-

\ isions. such  Irulm may  prc>crl  he-- “: MCI

J) h) t h e  \uh\titu[  ion  lnt-  \uh\cctlcnl  (3) {~f the

tollou’lllg”  suh\ectic,n:

“(3) ,.iny  rtlle\  k)t court  01 Ic)rcc  in)n)cd-

ilt~l>  111101 [() [h’, LO  II III ICI  ICC 1]1 L,I1[ of [hj\ ,.Ic(

ulldcl till} !;l\v lq)dd hy WCII[)I1  28(  [ )

\hull,  \uhltxl  t{) IIW pr(~vl\it}tl\  [I! IhI\  AcI.

>Ind l)ol\\l lll\tilll(ll  l):  \uLll  rcpcill.  Ielll;lln  01

IuII Iorce Jnd L, IIcc[ until :IIIIcndcd,  \uh\l I-

Iulcd  01 K’pcwlc(l llndcl  11)1, ,Ly[, oll  ,)1 ;,,,  }

(Nhcr Iilw. ”,
—
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No. mrrl  year uf law Shurt title Extent uf amendment

Act N(), 29 (,I  1984 Attorneys, Nottirws  tind By  the deletion  of Chapwr  Il.

(l~(lpllu[l)iit$  wiirlit) ( “on\ eyancers  ACI,  1984

Ac{  N()  4201 19X7 Aworney\  Act, 1987 By the ctelccion of Ch;ipter  II.

(Vcndil)
I)ecnx No. 43 Of 1990 Supreme Court  Decree, The following section  is suhstilu[ml  for  section  37:

(( ’lshci) 1 [)90

“Rules  of (hrrt

37. ( ] ) SubJect  tu the pruvisiorrs  ut’ Subsection

(2) lhe  [Chief  Justice] Judge President mtiy

make  rules  regulating the conduct of proceectings

of the divisions of the [Supremti  Court] ~

Court of Ciskei and prescribing any  matter wha-

snever  which  [it] IS necessary to prescribe in

order  to ensure tbe prnper desptitch  d conduct

of business of such awns  [,inchrding  rules pre-

scribhrg  court fees, the fees payable for the

service ur execution of process and the fees

chargeable by advocates, attorneys and nuta-

ries, as well as rules relating to the taxation uf

bills of COSIS  and recovery of the costs].

(2) Any rules  nude by the [Chief  Justicel

Judge President under subsection ( 1 ) shalt  be

made  hnown  by nntice  m (he Ga:erw.

(3) Any rules of court  made under my law

repealed by section 39 and  in t’orce imnwdltrtely

prior to the commencement of this  [)ecree shall,

notwitbstunding  such repeal, remain of t’ull  I’orce

und ethxt until amended, subs[i[uted  or with-

dmwn in ternls  of this section nr  any other law.”.

ACI  No. 18 of 1996 Justice IAWS Amendment of section I I by the deletion O( suh-

Rationalisation  Act, sec(ion  (2).

t 9Wl
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MEMORANDUM ON THE OBJECTS OF THE ATTORNEYS AND
MAITERS  RELATING TO RULES OF COURT AMENDMENT BILL,

1998

PART 1

OBJECTS AND EXPLANATION

1. I Section 26 of’ the Attorneys Act, 1979 (Act 53 of 1979) (hereinafter referred to as
the Act), provides that the Attorneys Fidelity Fund (hereinafter referred to as the Fund)
must be applied for the purpose of reimbursing persons who may sutier pecuniary loss
as a result of, in~er alit{. theft committed, by a practisirrg  practitioner, of money or other
property entrusted to the practitioner by or on behalf of such persons.

1.2 The Board of Control of the Fund points out that attorneys administer substantial
sums of’ money entrusted to them for investment purposes which, in itself, creates an
opportunity for theft. In terms of the present provisions of the Act, the Fund is exposed
to the risk of considerable loss. The Board of Control holds the opinion that if the Fund
has to cover the theft of moneys entrusted to attorneys for investment purposes, the
possibility exists that it would not be able to meet its primary obligation of protecting
members of the public against loss of moneys entrusted to attorneys in the ordinary
course of their practice.

1.3 The former TBVC states, after having obtained legislative powers, enacted their
own laws in certain instances. The former Bophuthatswana  and Venda enacted their own
laws regulating the attorneys’ profession in their areas. Although these laws, as is the
case with the South African Attorneys Act, 1979, provide for the establishment of an
Attorneys Fidelity Fund and matters related thereto, no such Funds exist in the above
areas at present. The result is that members of the public in the said areas are not
protected. In order to overcome this problem it has been decided, as an interim measure
until the rationalisation of the attorneys’ profession has been finalised, to extend the
fidelity fund cover offered by the Attorneys Fidelity Fund, established in terms of the
South African Attorneys Act, 1979, to those areas.

1.4 In view of the above the Board of Control requested the Department of Justice to
amend the Act.

1.5 In terms of section 60 of the Act, the affairs of a society must be managed and
controlled by a council. Section 61 of the Act provides for the constitution of such a
council and the election and period of office of members thereof, whilst section 6’2
regulates the vacation of otlice, suspension from office and the filling of vacancies of
members of a council, The Law Society of the Transvaal intends to restructure its
council, by increasing the number of members thereof, so as to accommodate
representatives of the Black Lawyers Association and the National Association of
Democratic Lawyers on the said council.

1.6 Section 6 of the Rules Board for Courts of Law Act, 1985 (Act No. 107 of 1985),
empowers the Rules Board for Courts of Law to moke, amend or repeal rules for the
High Courts. In terms of the corresponding laws applicable in the former ‘1’BVC states,
the respective Chief Justices of those areas are empowered to make rules regulating the
conduct of proceedings of the High Courts of those areas. The effect thereof is that
ditierent sets of rules regulating the conduct of proceedings ot’ the High Court are
applicable in respect of the High Courts of the former TBVC states and RSA.

PART 2

CI.AUSE  BY CLAUSE ANALYSIS

Clauses 1 and 2

2.1 Clauses 1 and 2 seek to amend section 47 so as to provide that money received by
an att(mwy for investment on behalf of his or her client are, in the case of theft, not
covered  by the Fund. They also provide for transitional matters that relate to the liability
of (Iw Fund for investments.
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clause 3

2.2 Clause 3 seeks to wnend section 55 so as to provide for the application of Chapter
II in respect  of’ practitioner-s in the areas of the former Republics of Transkei,
Bophuthutswanu,  Vcndti and Ciskei.

Clause 4

2.3 Clause 4 purports to amend section 62 so as to enable the Law Society of
Transvaal, and any other society, to restructure its council by increasing the number of
members thereof.

Clause  5

2.4 Clause 5 seeks to empower the Law Society of the Transvaal to exercise certain
powers in respect of practitioners in the areas of the former Republics of
130phu(hatswana  and Vends.

Clause 6

2.5 Clause 6 provides forsavings  al]dalso  pu~orts  tc)amend certain Acts so as to
provide that the rules of the High Court of the former RSA will also be applicable to the
High Courts of the former TBVC states.

Clause 7

2.6 Clause 7 states the short title and date of commencement.

PART 3

OTHER PERSONS AND BODIES CONSULTED

The Department consulted the following persons and bodies:
* The Chief Justice and Judges President of the High Courts
* The Attorneys Fidelity Fund
* The Association of Law Societies of the RSA
* Nationid Associtition of Democratic Lawyers
* Black Lawyers Association
* Law Society of Bophuthatswana
* Transvaal Law Society
* Law Society of Venda
* Regional Representatives of the Department of Justice (Mmabatbo  and

Thohoyandou)

PART 4

PARLIAMENTARY PROCtiDURE

In the opinion of the Department and the State Law Advisers this Bill should be dealt
with in terms of section 75 of the Constitution since it does not contain any provision to
which the procedure established by section 74 or 76 applies.


