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BILL

To provide for the registration of short-term insurers; for the control of certain
activities of short-term insurers and intermediaries; and for matters connected
therewith.

EIT ENACTED by the Parliament of the Republic of South Africa, as

follows:—
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Introductory provisions
Definitions
1. (1) In this Act, unless the context otherwise indicates—
(i) “accident and health policy” means a contract in terms of which a person, in

return for a premium, undertakes to provide policy benefits if a— 40
(a) disability event;
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(if)
(iii)

(iv)

(v)
(vi)
(vii)
(viii)

(h) health event; or

{c ) death event,

contemplated in the contract as a risk, occurs. but excluding any contract—
(d)ot which the contemplated policy benefits—

(i)are something other than astated sum of money;

(ii ) are to be provided upon aperson having incurred, and to defray.
expenditure in respect of’” any health service obtained as a result of
the health event concerned; and

(iii) are to be provided to any provider of’ ahealth service in return for
the provision of such service; or

(e) (i) of which the policyholder is a medical scheme registered under the
Medical Schemes Act, 1967 (Act No. 72 of 1967);
(ii) which relates to a particular member of the scheme or to the
beneficiaries of such member; and
(iii) which is entered into by the scheme to fund in whole or in part its
liability to such member or beneficiaries in terms of its rules;
and includes a reinsurance policy in respect of such a policy; (xxxiv)
“Advisory Committee” means the Advisory Committee on Short-term
Insurance established by section 6; (ii)
“approved reinsurance policy” means any proportional short-term
reinsurance policy in terms of which the reinsurer isliable for the liabilities of
a short-term insurer under short-term policies and any non-proportional
short-term reinsurance policy which remains in force until the liabilities under
short-term policies have expired, entered into by the short-term insurer with—
(a) another short-term insurer, if the policy benefits under that short-term
reinsurance policy are to be provided in the Republic;
(b) an insurer by virtue of section 2 of the Export Credit and Foreign
Investments Re-insurance Act, 1957 (Act No. 78 of 1957);
{c¢) Lloyd's underwriters in accordance with Part V111; or
{d) an insurer under a reinsurance policy in terms of which the reinsurer
furnishes security in the form of—

(i) money in the Republic with the short-term insurer by which such
reinsurance was entered into and on which the short-term insurer
has a prior charge and lien; or

(i) an irrevocable guarantee or a letter of credit issued by a bank and in
the form prescribed by the Registrar,

against losses which may be occasioned by the failure of the reinsurer to

discharge its obligations under the said policy or by the termination of

such policy for any reason; (xii)

“auditor” means an auditor registered in terms of the Public Accountants and
Auditors’ Act, 1991 (Act No. 80 of 1991), and appointed in terms of section
19(1) or 20(1) of this Act; (xxxvi)

“bank” means a bank registered otherwise than provisionally in terms of the
Banks Act. 1990 (Act No. 24 of 1990y; (iii)

“Board means the Financial Services Board established by section 2 of the
Financial Services Board Act; (xliii)

“Companies Act” means the Companies Act, 1973 (Act No. 6| of 1973):
(xxviii)

“company” means a company incorporated in accordance with, and
registered under, the Companies Act, or deemed to have been so incorporated
and registered; (xxvii)

“Court” means the High Court of South Africa: (xiv)

“death event”™ means the event of the life of 4 person or an unborn having
ended: (Vi)
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(xi)

(xii)
(xiii)
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(xix)

(xx)

(xxi)
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(xxiii)
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(xxv)

(xxvi)

(xxvii)

(xxviii)
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“director” includes a person who is a member or alternate member of a body
performing, in relation to an entity that is not a company, functions similar to
those performed by a board of directors in relation to a company; (v)
“disability event” means the event of the functional ability of the mind or
body of a person or an unborn becoming impaired; (xxxiii)
“engineering policy” means a contract in terms of which a person, in return
for a premium, undertakes to provide policy benefits if an event contemplated
in the contract as arisk relating to—
(u) the possession, use or ownership of machinery or equipment, other than
a motor vehicle, in the carrying on of a business;
(b) the erection of buildings or other structures or the undertaking of other
works; or
(¢) the installation of machinery or equipment,
occurs; and includes a reinsurance policy in respect of such a policy; (xvi)
“Financial Services Board Act” means the Financial Services Board Act,
1990 (Act No. 97 of 1990); (ii)
“guarantee policy” means a contract in terms of which a person, otherthan a
bank, in return for a premium, undertakes to provide policy benetfits it’ an
event, contemplated in the policy as arisk relating to the failure of apersonto
discharge an obligation, occurs; and includes a reinsurance policy in respect
of such a palicy; (ix)
“health event” means an event relating to the health of the mind or body of a
person or an unborn; (xi)
“holding company” means a holding company as defined in section ! of the
Companies Act; (xv)
“independent intermediary” means a person, other than a representative, who
renders services as intermediary and includes a Lloyd's correspondent; ( xxxi )
“liability policy” means a contract in terms of which a person, in return for a
premium, undertakes to provide policy benefits if an event, contemplated in
the contract as arisk relating to the incurring of aliability, otherwise than as
part of a policy relating to a risk more specifically contemplated in another
definition in this section, occurs; and includes a reinsurance policy in respect
of such a policy; (i)
“Lloyd's” means the association of persons generally known as Lloyd's
which isincorporated by the LIoyd's Act of 1871 (34 Vict.c2 | ), passed by the
Parliament of the United Kingdom of Great Britain and Northern Ireland;
(xxii)
“Lloyd’s broker” means a person permitted by the Lloyd's Council to
perform acts as abroker at Lloyd's; (xxiv)
“Lloyd’'s correspondent” means a person who is approved by Lloyd’s and
authorised by a Lloyd’s broker or Lloyd’s underwriter to act in the Republic as
an agent for or on behalf of such broker or underwriter; (xxiii)
“Lloyd’s representative” means the person referred to in section 57; (xxvi)
“Lloyd’s underwriter” means an underwriting member of Lloyd’s; (xxv)
“long-term insurer” means a person registered or deemed to be registered as
along-term insurer under the Long-term Insurance Act, 1998; (xxi)
“managing executive” means the chief executive officer of a short-term
insurer or a manager of that short-term insurer who reports directly to that
chief executive officer; (xlvii)
“Minister” means the Minister of Finance or any other Minister to whom the
administration of this Act may be assigned from time to time; (xxix)
“miscellaneous policy” means a contract in terms of which a person, in return
for a premium, undertakes to provide policy benefits if an event, contemplated
in the contract as a risk relating to any matter not otherwise defined in this
section, occurs; and includes a reinsurance policy in respect of such a policy;
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(xxix)
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(1)
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“motor policy”” means a contract in terms of which a person, in return for a
premium. undertakes to provide policy benefits if an event, contemplated in
the contractas a risk relating to the possession. use or ownership of a motor
vehicle. oceurs; and includes 4 reinsurance policy in respect of sucha policy:
(xxx)
“"pet-soll:il lines business™ means short-term insurance business in respect of
which the policyholder is a natural person: (XxXix)
“policy benefits” means one or more sSUMS of money. other than an annuity, or
services or other benefits; (Xii)
“policyholder” means the person entitled to be provided with the policy
benefits under a short-term policy: (xxxviii)
“premium” means the consideration given or to be given in return tor an
undertaking to provide policy benetits: (xI)
“prescribe’ means to determine trom time to time by notice in the Geazetie:11)
“property policy” means a contract in terms of which a person, in return for
a premium, undertakes to provide policy benefits it an event, contemplated in
the contract as a risk other than a risk more specifically contemplated in
another definition in this section relating to the use, ownership, loss of or
damageto movable or immovable property occurs; and includes a reinsurance
policy in respect of such a policy; (vii)
“proportional reinsurance” means the reinsurance of a part of a liability under
a short-term policy, where premiums are shared in the same proportion as
losses bet ween the reinsurer and the short-term insurer; ( xli)
“Public Accountants’ and Auditors’ Act” means the Public Accountants’ and
Auditors’ Act. 1991 (Act No. 80 of 1991); (iii)
“public company” means a company with a share capitaf which is a public
company under the Companies Act; (xlii)
“Registrar” means the Registrar of Short-term Insurance referred to insection
201 (xliv)
“regulation” means a regulation under section 70; (xlv)
“repealed Act” means the Insurance Act. 1943 (Act No. 27 of 1943): (xiii)
“representative” means a person employed—
{a) by or working for a short-term insurer and receiving or entitled to receive
remuneration; and
(b)for the purpose of rendering services as intermediary in relation to
short-term policies entered into or to be entered into by the short-term
insurer only; (xlviii)
“risk” means a possibility that a particular event may occur during the period
for which a short-term policy is operative; (xlvi)
“services as intermediary” means any act performed by a person—
(a) the result of which is that another person will or does or offers to enter
into, vary or renew a short-term policy; or
(h) with a view to-
(i) maintaining, servicing or otherwise dealing with;
(i) collecting or accounting for premiums payable under: or
(iii ) receiving, submitting or processing claims under.
a short-term policy: (iv)
“short-term insurance business” means the business of providing or
undertaking to provide policy benefits under short-term policies: (vx)
“short-term insurer’” means a person registered or deemed to be registered as
ashort-term insurer under this Act: ( xix)
“short-term policy™ means an engineering policy. guarantee pohicy, hability
policy, miscellaneous policy. motor policy. ace tdent and health policy.
property policy or transportation policy or a contract comprising a combina-
tionot any of those policies: and includes a contract whereby any such
contract is renewed or varied: (xviii)
“short-term reinsurance policy” means a reinsurance policy 1n respect of a
short-term policy; (xvii)
“subsidiary” means a company which, in terms of section 1(3) of the
Companies Act, is deemed to be a subsidiary company; (viii)
“survival benefit” means a policy benefit which is to be provided in the event
of the life of a person or an unborn continuing or having continued for a
period: (Xxxv)
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(Ii) “transportation policy” means a contract in terms of which a person, in return
fora premium, undertakes to provide policy benefits if an event, contemplated
in the contract as a risk relating to the possession, use or ownership of a vessel,
aircraft or other craft or for the conveyance of persons or goods by air, space,

land or water, or to the storage, treatment or handling of goods so conveyed or 5

to be so conveyed, occurs; and includes a reinsurance policy in respect of’ such
a policy; (xlix)
(lii)  “unborn” means a human foetus conceived but not born. (xxxii)
(2) For the purposes of entering into a short-term policy the life of an unborn shall be
deemed to begin at conception.

Part |
Administration of Act
Registrar of Short-term Insurance

2. (1) There shall be a Registrar of Short-term Insurance with the powers and duties
conferred on or assigned to the Registrar by or under this Act or any other law.
(2) The executive officer of the Board shall be the Registrar.
(3) The powers and duties of the Registrar maybe exercised and shall be carried out—
{(u) personally by the Registrar;
(b) by another member of the executive of the Board authorised thereto by the
Registrar or, in the Registrar’s absence for any reason, the Board; or
{¢) by any person who has been appointed by the Board for that purpose and who
has been authorised to do so under his or her control by the Registrar, or by the
member referred to in paragraph (b), to the extent and subject to the conditions
determined, either generaly or in any particular case, in that authorisation.
(4) Any decision or action taken by a person referred to in subsection (3)(&) or (¢)in
the exercise of any power or carrying out of any duty of the Registrar shall, for the
purposes of this Act or any other law, be deemed to have been taken by the Registrar.

General provisions concerning Registrar

3. (1) An approval of, or a determination or decision by, or a notice to be given by or
to, the Registrar, shall, without derogating from legal rules on the making known or
publication thereof, be valid only if it isin writing.

(2) Whenever the approval of, or a determination or decision by, or the performance
of any other act by the Registrar, is sought by a person under this Act or any other law,
application therefor shall be made in writing to the Registrar and the application shall—

{(a) be made in the form the Registrar requires; and
(b) be accompanied by—
(i) tbe fees prescribed by the Registrar; and
(ii ) the information or documents which the Registrar requires.

(3) If a person with an interest in the matter is aggrieved by a determination made,
decision taken or act performed in the exercise or carrying out of the powers or duties of
the Registrar, that person may appeal to the board of appeal established by section 26 of
the Financial Services Board Act, with the necessary changes, in accordance with that
section.

(4) A person may, upon payment of the fees prescribed by the Registrar, inspect only
those documents prescribed by the Registrar, after consultation with the Advisory
Committee, which are held by the Registrar under this Act in relation to a short-term
insurer, Lloyd's or an intermediary, or obtain a copy of or extract from any such
document

(5) A document which purports to be certified by the Registrar as a document held in
the Registrar’s oftice or to be a copy of such a document, shall be prima facie proof of
the content of such a document or copy, and shall be admissible in evidence in any
proceedings.
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Special provisions concerning Registrar and his or her powers

4. (1) When anything is required or permitted to be done under this Act withina
particular pertod, the Registrar may, before the expiry of that period, extend it.

(2) The Registrar may by notice direct a short-term insurer to furnish the Registrar.
within aspecitied period, with specitied information or documents required by the 5
Registrar for the purposes of this Act.

(3) !f any advertisement. brochure or similar document which relates 10 the business
of a short-term insurer, or (0 ashort-term policy. and which is being, or is to be,
published by a person, is misleading or contrary to the public interest or contains an
incorrect statement of fact, the Registrar may by notice direct that person not to publish 10
it or to cease publishing it or to effect the changes to it which the Registrar deems fit.

(4) If the Registrar has reason to believe that a person is contravening or tailing to
comply with aprovision of this Act, the Registrar may by notice direct that person or any
other person to—

{a) furnish the Registrar within a specified period with any specified information 15
or documents in the possession or under the control of that person which relate
to the matter;

(h)appear before the Registrar at a specified time and place in connection with the
mutter.

(5) (u) If a person contravened or is contravening section 7(1 )u)of this Act, the 20
Registrar may-

(i) by notice direct that person to make arrangements satisfactory to the Registrar
to discharge all or any part of the obligations under short-term policies already
entered into by that person; or

(ii) apply to the Court for the sequestration or liquidation of that person. whether 25
he, she or it is solvent or not, in accordance with—
{aa) the Insolvency Act, 1936 (Act No. 24 of 1936);
{bb) the Companies Act;
(cc) the Close Corporations Act, 1984 (Act No. 69 of 1984); or
(dd) the law under which that person is incorporated, 30
as the case may be.

(b) In deciding an application contemplated in paragraph («)(ii). the Court—

(i) may take into account whether the sequestration or liquidation of the person
concerned would be in the interests of the policyholders concerned;
(if) may make an order concerning the manner in which claims maybe proven by 35
policyholders; and
(iii) shall (if necessary) appoint as trustee or liquidator a person nominated by the
Registrar.

(6) Notwithstanding anything to the contrary in any law or the common law
contained, but subject to the provisions thereof relating to jurisdiction, procedure and 40
evidence in relation to a Court, the Registrar shall have a right of appearance to institute
and conduct any proceedings in a Court if it is reasonably necessary—

{a)to dischargeany duty or responsibility assigned to the Registrar by this Act;
{b)to compel any person to comply with or 1o cease contravening this Act;
{c)to compel any person to comply with alawtul request, directive or instruction 45
made, issued or given by the Registrar under this Act;
(d) to obtain a declaratory order on any point of law relating to this Act or to
short-term insurance business generally; or
(e¢) in connection with any matter relating to short-term insurance business
generally where the Registrar considers it to be in the publicinterest. 50
subject to such additional procedural requirements as the Court may order in each case
so as to ensure fair and equitable judicial process.
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(7) The Registrar may—
(a) determine that a policy or policies shall form part of a particular class of
policies detined in section 1 of this Act or in section 1 of the Long-term
Insurance Act, 1997, if a short-term insurer has not classified that policy or

policies correctly into the appropriate class, and when the Registrar so 5

determines, the policy or policies concerned shall be deemed to form part of
the class of policies so determined for the purposes of, and subject to, the
provisions of the said Act relating to that class of policies; or

(b) upon application of a short-term insurer, determine that a policy or policies

forming part of any class of policies defined in section | of this Act or in 10

section 1 of the Long-term Insurance Act, 1997, shall form part of a different
class of policies defined in the said section 1 of this Act, and when the
Registrar so determines, that policy or policies shall for the purposes of this
Act, be deemed to form part of the class of policies so determined and it or
they shall be subject to all the—
(i) provisions of this Act relating to that class of policies; and
(i) conditions determined by the Registrar:
Provided that the Registrar shall not make a determination under this subsectionif the
Registrar is satisfied that the determination will be prejudicial to any person orwill
defeat any object of this Act.

Annual report

5. (1) The Registrar shail submit to the Minister a report on the Registrar’s activities
under this Act during each year ending 31 December. and shall furnish any additional
information relating to anything done by the Registrar under this Act that the Minister
may require.

(2) A copy of the report submitted to the Minister in terms of subsection (1) shall be
tabled in Parliament within 30 days after receipt of the report if Parliament is then in
session or, if Parliament is not then in session, within 30 days after the commencement
of its next ensuing session.

Advisory Committee on Short-term Insurance

6. (1) There shall be an Advisory Committee on Short-term Insurance which may on
its own initiative, or shall at the request of the Minister or Registrar, investigate and
report or advise concerning any matter relating to short-term insurance.

(2) The Advisory Committee shall consist of a chairperson and other members,
appointed by the Minister after consultation with the Board.

(3) A member of the Advisory Committee shall hold office for the period determined
by the Minister when the appointment is made.

(4) A member of the Advisory Committee who is not in the full-time employment of
the State or the Board shall be paid the remuneration and allowances in respect of any
expenses incurred in the performance of the functions of the Advisory Committee,
determined by the Board.

(5) The Advisory Committee may meet or otherwise arrange for the performance of
its functions, and may regulate its meetings as it thinks fit, after consultation with the
Board.
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(6) The expenditure connected with the functions of the Advisory Committee shall be 45

paid out of the funds of the Board, whose approval shall be required for all expenditure
proposed to be incurred, or actually incurred, by the Advisory Committee.

(7) The Advisory Committee shall have the powers and carry out the duties conferred
on or assigned to it by or under this Act.
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Part 11
Registration of short-term insurers
Registration required in order to carry on short-term insurance business

7. (1) No person shall carry on any kind of short-term insurance business. uniess that
person-

fa) is registered or deemed to be registered its a short-term insurer, and is
authorised to carry on the kind of short-term insurance business concerned,
under this Act; or

(b) is authorised under section 56to do so, and carries on that business in
accordance with this Act.

(2) Subsection ( 1) shall not apply to—

{a) a pension fund organization registered under the Pension Funds Act, 1956
(Act No. 24 of 1956), or exempted under section 2(3)(a) of that Act from the
requirement to beso registered, if and in so far as it acts in accordance with
that Act;

(h) afriendly society registered under the Friendly Societies Act, 1956 (Act No.
25 of 1956), or exempted under section 3(2) of that Act from the requirement
to be so registered, if and in so far as it enters into short-term policies in
respect of any of which the value of the policy benefits to be provided, does

10

not exceed R5 000" per member or another maximum amount prescribed by 20

the Minister;

(c)a fund established in terms of an agreement referred to in section 23 of the
Labour Relations Act, 1995 (Act No. 66 of 1995), if and in so far asit actsin
accordance with the provisions of such agreement;

(d) a medical scheme registered under the Medical Schemes Act, 1967 (Act No. 25

72 of 1967), if and in so far asit acts in accordance with that Act;
{¢) along-term insurer, if and in so far as it enters into a long-term policy which
it is entitled to enter into by virtue of its registration as a long-term insurer;
(flan agricultural co-operative or special tarmers’ co-operative formed and

incorporated under the Co-operatives Act, 1981 (Act No. 91 of 1981), if and 30

in so far as it provides, under a scheme or arrangement interms of its statutes,
benefits the amount of which is not guaranteed and in respect of which its
liability is limited to the amount standing to the credit of a fund specialy
maintained for that purpose;

(g) the unemployment insurance fund established by the Unemployment Insur- 35

ante Act, 1966 (Act No. 30 of 1966). if and in so far asit acts in accordance
with that Act; or

(h) the Land and Agricultural Bank of South Africareferred to in section 3 of the
Land Bank Act, 1944 (Act No. 13 of 1944), if and in so far as it acts in
accordance with that Act.

(3) For the purposes of this section a person shall, in the absence of evidence to the
contrary, be deemed to be carrying on short-term insurance business in the Republic if
that person performs any act in the Republic—

(a) the object or result of which is that another person will enter into or enters

40

into, or offers to enter into, renew or vary a short-term policy. other than a 45

short-term reins urance policy, in terms of which the tirst-mentioned person
undertakes to provide policy benefits to the other person: or
() in relation to a short-term policy, other than a short-term reinsurance policy. in
terms of which that personhas undertaken to provide policy benefits, and
which actis aimed at—
(i) maintaining, servicing or otherwise dealing with the short-term policy:
(ii) collecting or accounting for premiums payable under the short-term
policy; or
(iii) receiving or submitting of. or assisting or otherwise dealing with the
seftlement of, aclaim under the short-term policy.
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Prohibition on use of certain words, or performance of certain acts, by certain
persons

8. (1) No person shall—

(@ subject to section 8( 1)(a) of the Long-term Insurance Act, 1998, without the
approval of the Registrar apply to his, her or its business or undertaking a
name or description which includes the word “insure”, “assure” or
“underwrite” or any derivative thereof, unless he, she oritisa short-term
insurer or a Lloyd’s underwriter; or

{h) perform any act which indicates that he, she or it carries on or is authorised to
carry on short-term insurance business, unless he, she or it is a short-term
insurer authorised to carry on that business or a LIoyd's underwriter.

(2) Subject to this Act, no person shall render services as intermediary in relation to
ashort-term policy, unless—

{a) short-term insurers are the only underwriters in terms of the short-term policy
concerned;

(b) such personisa Lloyd's correspondent and LIoyd’ s underwriters are the only
underwriters in terms of the short-term policy concerned,

{¢) short-term insurers and Lloyd's underwriters through a Lloyd's correspondent
are collectively the only underwriters in terms of the short-term policy
concerned; or

(d) such person does so with the approval of the Registrar.

(3) The Registrar may from time to time by notice in the Gazetre or, in the case of any
particular person, by notice to such person, subject to such conditions as the Registrar
determines—

(a) and specifies in the notice, grant to persons generally or to any particular
person or category of persons the approval contemplated in subsection (2)(d)
to such extent as may be specified by the Registrar in the notice; and

(b) atany time withdraw or amend any such approval to such extent as may be
determined by the Registrar.

(4) Subsections (2) and (3) shall not apply in the case of a short-term reinsurance
policy unless and to the extent that the Minister so determines by notice in the Gaczette.

(5) An independent intermediary shall not charge, in addition to any remuneration
contemplated in section 48, any fee which is payable by a policyholder, unless the
amount thereof is disclosed expressly and separately to the policyholder by the
intermediary.

(6) No short-term insurer shall change its hame without the prior approva of the
Registrar.

Application for registration

9. (1) A person who wishes to carry on short-term insurance business shall apply to
the Registrar for registration as a short-term insurer.
(2) Subject to subsection (3), the Registrar—
{a) may grantan application made in terms of subsection (I) on such of the
conditions contemplated in section 10 as the Registrar may determine; and
(b) shall, if the Registrar grants such application, register the person concerned as
a short-term insurer and issue to that person a certificate of registration, in
such form as may be prescribed by the Registrar, authorizing that person to
carry on the short-term insurance business concerned and specifying the
conditions contemplated in paragraph (a).
(3) An application referred to in subsection (1) shall not be granted by the Registrar—
(a) unless the applicant—
(i) isa public company and has the carrying on of short-term insurance
business as its main object; or
(ii ) isincorporated without a share capital under alaw providing specifically
for the constitution of a person to carry on short-term insurance business
asits main object;
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(b) if—

{i) the applicant does not have the financial resources, organisation or
management that is necessary and adequate for the carrying on of the
business concerned;

(ii ) any person who is, or will, from the date of proposed registration, be a
director or managing executive of the applicant is not fit and proper o
hold the ottice concerned;

(iii) the direct or indirect control of the applicant by another person. whether
by virtue of shareholding, voting power, the power to appoint directors,
or in any other mannet, will be contrary to the interests of policyholders;

(iv) the applicant is not, or will not be, able to comply with this Act; or

(v) the registration is contrary to the public interest;

(c) it’ the proposed name of the applicant. or a trunslation, shortened form or
derivative thereof, is unacceptable because it—

(i) is identical to that o f another short-term insurer or a long-term ipsurer;

(ii) so closely resembles that of another short-term insurer or a long-term
insurer that the one is likely to be mistaken for the other;

(iii) is identical to that under which another short-term insurer or a long-term
insurer was previously registered and reasonable grounds exist for
objection to its use by the applicant concerned; or

(iv) is misleading or undesirable,

unless the applicant has undertaken to adopt, within such period as the

Registrar may determine, another name which is acceptable to the Registrar.

Conditions of registration

10. The conditions contemplated in section 9(2)(u) may include conditions—

(a) authorizing the short-term insurer to enter into only certain short-term policies
determined by the Registrar;

(b) authorising the short-term insurer to enter into short-term policies other than
certain short-term policies determined by the Registrar;

(c) authorizing the short-term insurer to enter into certain short-term policies
determined by the Registrar only if those policies contain, or do not contain,
particular terms or conditions determined by the Registrar;

{d) limiting the amount or value of the policy benefits to be provided by the
short-tern] insurer under certain short-term policies determined by the
Registrar to an amount or value determined by the Registrar;

{¢) limiting the amount of the premiums that the short-term insurer may contract
to receive, during a period determined by the Registrar, in respect of all or
certain short-term policies determined by the Registrar that may be entered
into by that short-term insurer during that period,;

{f) requiring the short-term insurer to enter into short-term reinsurance policiesin
terms of which that short-term insurer reinsures at least a portion determined
by the Registrar of the liabilities incurred by it in terms of all or certain
short-term policies determined by the Registrar that may be entered into by
that short-term insurer during a period determined by the Registrar;

{g) requiring that the provisions of the memorandum and articles ot association,
or equivaent constitution, of the short-term insurer must be suitable to enable
it to carry on short-term insurance business; or

{h) reasonably necessary to ensure that the short-term insurance business
concerned is carried on soundly and in amanner whereby the shin-t-term
insurer will hein a position to meet its liabilities,

and different conditions may be determined in respect of difterent short-term insurers.
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Variation of registration conditions

11. (1) The Registrar may—

(a) upon application of a short-term insurer and having regard, with the necessary
changes, to section 9(3)(b);

(b) when acting in accordance with section 12(2) or (3) or when giving an 5
authorisation in accordance with section 34(2)(a) in relation to a short-term
insurer; or

(c) if a short-term insurer has ceased to enter into certain short-term policies
determined by the Registrar to an extent which no longer justifies its
continued registration in respect of those policies, and the short-term insurer 10
has been allowed at least 30 days in which to make representations in respect
of the matter,

by notice to the short-term insurer vary a condition, subject to which the short-term

insurer is registered or deemed to be registered, by amending or deleting it, or determine

a new condition contemplated in section 10. 15
(2) The Registrar shall, if a variation referred to in subsection ( 1) iseffected. withdraw

the certificate of registration issued in terms of section 9 and issue, as contemplatedin

that section, a new certificate of registration to the short-term insurer concemed.

Registrar may under certain circumstances prohibit short-term insurers from
carrying on business 20

12. (1) If ashort-term insurer—
(a) has not furnished ail information which is material to an applicationmade to
the Registrar under this Act or has furnished in formation which is false:
(b) (i) has made a material misrepresentation to members of the public in
connection with the short-term insurance business carried on by it; 25
(ii) has failed to comply with a material condition subject to which it is
registered or deemed to be registered as a short-term insurer; or
(iii) has contravened or failed to comply with a material provision of this Act,
and has thereafter, within a period determined by the Registrar, failed to
remedy such conduct to the satisfaction of the Registrar; or 30
(c) were it then to apply for registration in terms of section 9, would not be able
to satisfy the Registrar as to the matters referred to in of section 9(3)(h)( i), (iii )
or (iv),
the Registrar may give notice to the short-term insurer of the Registrar’s intention. and
of the reasons therefor, to prohibit that short-term insurer, with effect from a date 35
specified in the notice, from carrying on the short-term insurance business specified in
that notice.

(2) When the Registrar has given notice to a short-term insurer in accordance with
subsection (1), and has alowed that insurer at least 30 days in which to make
representations to the Registrar in respect of the matter, the Registrar may, by notice to 40
the short-term insurer—

(a) withdraw the first-mentioned notice;

(b) act in accordance with section 11; or

(c) if it is appropriate and if the Minister has authorised the Registrar in writing to
do so, prohibit the short-term insurer from carrying on such short-term 45
insurance business, as the Registrar may specify in the notice, and which has
been specified in the first-mentioned notice.

(3) When the Registrar has, in accordance with subsection (2), prohibited a short-term
insurer from carrying on certain short-term insurance business, the Registrar may
thereafter— 50

(a) withdraw the prohibition by notice to the short-term insurer;

(b) act in accordance with section 11(1) and thereupon, by notice to the short-term
insurer, withdraw the prohibition and authorise the short-term insurer to carry
on the short-term insurance business, subject to the conditions determined by
the Registrar, specified in the new certificate of registration referred to in 55
section11(2); or

{c) act in accordance with section 13(2)(c), 40(2) or 41(2), according to
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whichever provision the Registrar deems most appropriate in the circum-
stances and in the interests of the policyholders of the short-term insurer.

Termination of registration

13. (1) If ashort-term insurer failsto commence the carrying onof its short-term
insurance business within a reasonable period after being registered to do so.and if, after 5
allowing that insurer atleast 30 days in which to make representations in respect of the
matter, the Registrar is satisfied that the short-term insurer will not commence the
carrying-on of such business within a reasonable period thereafter, the Registrar shall,
by notice to the short-term insurer, cancel its registration,

(2) The Registrar shall— 10

(a)if a short-term insurer has ceased to enter into short-term policies to an extent
which justifies its continued registration asa short-term insurer and, after
allowing that insurer at least 30 days in which to make representations in
respect of the matter, the Registrar is satisfied that it will not resume the
entering into of short-term policies to the required extent within a reasonable 15
period theresfter;

(b)it a short-term insurer notified the Registrar of its intention to cease to enter
into any more short-term policies and has requested so in writing; or

(c) if the Registrar considers it appropriate to act so in accordance with section
12(3)(c), 20

by notice direct the short-term insurer concerned, with effect from a date specified in the
notice, not to enter into any more short-term policies and require it to make
arrangements satisfactory to the Registrar to discharge its obligations under all
short-term policies entered into before the specified date and, when the Registrar is
satisfied that the short-term insurer concerned no longer has any obligations under any 25
such policy, shall, by notice to the short-term insurer and in the Gazette, cancel its
registration.

(3) When all of the short-term insurance business of a short-term insurer has been—

{a) discontinued asa result of its amalgamation with, or its transfer to, another
short-term insurer as contemplated in Part V; or 30

(b) wound up as contemplated in Part VI,

the Registrar shall by notice in the Gazette cancel its registration.

Reregistration of short-term insurers as companies

14. For the purposes of section 73(5) of the Companies Act in relation to a short-term
insurer, the reference to the Registrar of Companies in that section shall be construed as 35
areference to the Registrar of Companies acting in concurrence with the Registrar.

Part 111
Business and administration of short-term insurers
Limitation on business

15. (1) A short-term insurer shall not carry on such business. other than the short-term 40
insurance business which it is authorised to carry on by virtue of itSregistrationunder
section9, as the Registrar has prohibited in relation to—

(a) a particular short-term insurer; or
(b)short-termm insurers generally,

(2) A short-term insurer’ shalt not carry on suchbusiness as the Registrar may 45
determine. other than the short-term insurance business which it is authorised to carry on
by virtue of its registration under section 9, otherwise than in accordance with and
subject to the limitations and conditions which the Registrar may determine in relation
tO—

(u)a particular short-term insurer; or 50
(b} short-term insurers generally.
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(3) The Registrar may only impose a prohibition or determine a limitation and a
condition under subsection (1) or (2) by notice in the Gazette—
(a) if itisinthe interests of the policyholders of a particular short-terrn insurer, or
short-ternt insurers in general, to act So;
(b)after giving atleast 3G days’ notice of [he Registrar’s intention to act so in the 5
case O -
(i) 4 particular short-term insurer, to that short-term insurer; or
(ii) short-term insurers generall y, in the Gazetie; and
{c)after considering any representations received in respect of the matter.
(4) A short-term insurer shall not undertake to provide a survival benetit. 10
(5) A short-term insurer, other than an insurer carrying on reinsurance business only,
shall not be a long-term insurer as defined in the Long-term Insurance Act, 1998.

Head office and public officer

16. ([ ) A short-term insurer shall—

{a) have its head office in the Republic; 15

(b) appoint a natural person who is permanently resident in the Republic as its
public officer:

{e) notify the Registrar of the address of that head office and of the mime of that
public ofhcer; and

(d) if the address of that head otfice changes, or it’ that public ofticer or the name 20
of that public officer changes, notify the Registrar thereof’ within 30 days after
such change.

(2) The public ofticer shall, as far asit isin his or her power. ensure that the short-term
insurer complies with this Act.

(3) Process in any legal proceedings against a short-term insurer may he served at the 25
head office of that insurer or, if no such office isin existence, by service upon the public
otticer or, if he or she cannot be found or if no per-son has been appointed as public
officer, by service upon the Registrar, which shall be deemed to be service upon the
short-term insurer.

Financial year and name 30

17. A short-term insurer may not change—
(a) its tinancial year; or
(h) its name,
without the approval of the Registrar.

Notification of certain appointments and ter minations 35

18. A short-term insurer shall notify the Registrar, in the form and of the information
required by the Registrar, in respect ot every director or managing executive appointed
by it or whose appointment has been terminated by it. within 30 days after such
appointment or termination, together with the reasons for any such termination.

Auditor 40

19. (1) A short-term insurer shall from time to time appoint, and at all times have, one
or more auditors.
(2) No appointment of an auditor, other than a reappointment not involving a break in
the continuity of the appointment. shall take effect unless it has been approved by the
Registrar. 45
(3) A short-term insurer shall not appoint as its auditor—
{a) one of its directors: or
(h) apersonwho is not engaged in public practice as an auditor.
(4) [f an auditor of a short-term insurer is a firm (as contemplated in the Public
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Accountants’ and Auditors” Act, 1991 (Act No. 80 of 1991)). the last approval of the
Registrar for the appointment [hereof shall not lapse by reason of a change in the
membership of the firm if atleasthalf of the members, after the change. were members
when the appointment of the firm was last approved by the Registrar.

(5) Notwithstanding anything to the contrary in any law contained, the auditor of a
short-term msurer shall—

{a) whenever the auditor turnishes copies of areportor other documentor
particulars contemplated in section 20(5)(h) of the Public Accountants’ and
Auditors’ Act, 1991, also furnish a copy thereot to the Registrar: and

(b) if the auditor’s appointment is terminated for any reason—

(i) submit to the Registrar a statement of what the auditor’ believes to be the
reasons for that termination; and

(if) it’ the auditor would, but for that termination, have had reason to submit
to the short-term insurer a report contemplated in section 20(5)(a) of the
Public Accountants' and Auditors Act, 1991, submit such a report to the
Registrar; and

(¢) inform the Registrar in writing of any matter relating to the affairs of the
short-term insurer of which the auditor became aware in the performance of
the auditor’s functions as auditor and which, in the opinion of the auditor, may
prejudice the insurer’ s ability to comply with section 28( 1) of thisAct.

(6) (a) The furnishing. in good faith, by an auditor of a report or information in terms
of this section shall not be deemed to constitute a contravention of a provision of a law
or a breach of ii provision of a code of professional conduct to which the auditor is
subject.

{b) Thefailure, in good faith, by an auditor to furnish a report or information in terms
of this section shall not confer upon any person a right of action against the auditor
which, but for that failure, that person would not have had.

(7) In addition to the duties assigned to the auditor of a short-term insurer by the Act
under which that insurer is incorporated or by the Public Accountants' and Auditors' Act,
1991, the auditor shall—

(a)in relation to a statement forming part of the returns in respect of’ which the
auditor is required to do so in terms of section 35, examine that statement or
part thereof and satisfy himself, herself or itself that it is properly drawn up so
as to comply with the requirements of this Act and express an opinion as to
whether the statement or part thereof, including any annexure thereto,
presents fairly the matters dealt with therein as contemplated in section 20 of
the Public Accountants' and Auditors' Act, 199 1; and

(h) carry out the other duties provided in this Act or prescribed by the Minister.

Appointment of auditor by Registrar

20. (1) [f a short-term insurer for any reason fails-to appoint an auditor, the Registrar
may, notwithstanding sections 269(4) and 27 1( | ) of the Companies Act, but subject to
section 19 of this Act, appoint an auditor for that short-term insurer.

(2) A person or firm appointed under subsection (1) asauditor of ashort-terminsurer
shall be deemed to have been appointed by the short-term insurer in accordance with this
Act.

Removal of appointeeswho are not fit and proper

21. () The Registrar may by notice require a short-term insurer to terminate the
appointment of a director. managing executive, public oflicer or auditor of that
short- term insurer. it the person or firm concerned is not it and p roper to ho ld the oftice
concerned.

(2) When the Registrar intends to actas contemplated in subsection ( | ). the Registrar
shall give notice to the short-term insurer concerned, and. unless it isimpracticable to do
s0. 10 the person or tirm concerned. of the Registrar’s intention and the reasons therefor.
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and the person or tirm concerned shal | thereupon cease to perform the functions of the
office concerned pending the final outcome of’ any action under subsection (3).

(3) When notice has been given to a short-term insurer in terms of subsection (2), that
short-term insurer and the person or firm concerned may appeal to the board of appeal
established by section 26 of the Financial Services Board Act, with the necessary 5
changes, in accordance with that section, and any party shall have a right of appeal to the
Court against the decision of that board of appeal as if it were a judgment of a lower
court.

Audit committee

22. (1) Theboard of directors of a short-term insurer shall appoint an audit committeel ()
of at least three members of whom at least two shall be members of that board.

(2) The major-it y of the members, including the chairperson of the audit committee,
shall be persons who are not employees of the short-term insurer.

(3) The functions of an audit committee shal, inter alia, be—

(«) to assist the board of directors in its evaluation of the adequacy and eHiciency 15
of the internal control systems, accounting practices. information sy stems and
auditing processes applied by the short-term insurer in theday-to-day
management of its business;

(b) to facilitate and promote communication and liaison concermmg the matters
referred to in paragraph («) or a related matter, between the board of directors 20
and the managing executive. auditor and internal audit staft’ of the short-term
insurer;

(¢) to recommend the introduction of measures which the committee believes
may enhance the credibility and objectivity of tinancial statements and reports
concerning the business ot the short-term insurer; and 25

(d) to advise on a matter referred to the committee by the board of directors.

(4) If the appointment of an audit committeeis, in a particular case, inappropriate or
impractical or would serve no useful purpose, the Registrar may, subject to such
conditions as the Registrar may determine, exempt the short-term insurer concerned
from the requirements of subsection ( 1). 30

Preference shares, debentures, share capital and share warrants

23. A short-term insurer shall not—
(a) without the approva of the Registrar or otherwise than in accordance with the
conditions that the Registrar determines—
(i) issue any debentures; 35
(ii ) issue preference shares other than preference shares compulsorily
convertible to ordinary shares;
(iii) convert any of its shares into preference shares,
(iv) convert any of its preference shares of a particular class into preference
shares of another class; 40
(v) convert any of its shares, including preference shares, into debentures,
(vi) reduce its share capital in terms of sections 83 and 84 of the Companies
Act;
(b) notwithstanding section 101 of the Companies Act, issue share warrants to
bearer as contemplated in that section. 45

Registration of sharesin name of nominee

24. (1) A short-term insurer shall not knowingly—
(a)allotor issue any of its shares to, or register any of its shares in the name of,
a person other than the intended beneficial shareholder;
(b) register transfer of any of its shares to a person other than the intended 50
beneficial shareholder,
without the approval of the Registrar.
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(2) Subsection (1) shall not apply to tbe allotment, issue or registration of the shares
of’ a short-term insurer—

(ajtoor in the name of atrustee of a unit trust scheme as defined in section 1 of
the Unit Trusts Control Act, 198 | (Act No. 54 of 1981), or of a nominated
company of the trustee approved by the Registrar of Unit Trust Companies: 5

(b) to or in the name of any executor, administrator, trustee, curator, guardian or
liquidator in the circumstances contemplated in section 103(3) of the
Companies Act;

() for a period of not more than six months, to or in the name of a company
controlled by a short-term insurer or an employee of the short-term insurer, if 10
it is necessary that the shares be so allotted, issued or registered in order to
facilitate delivery to the purchaser or to protect the rights of the beneficiary in
respect of those shares;

(d) to or in the name of a person acting as a depositary institution by virtue of an
authorisation under section 2 of the Safe Deposit of Securities Act, 1992 (Act 15
No. 85 of 1992), or of a company contemplated in section 12(1 )(s)(i) of the
Stock Exchanges Control Act, 1985 (Act No. 1 of 1985): Provided that the
person or member concerned is able, on request, to disclose the name of the
beneticiat shareholder on whose behalf shares are held;

{e) to or in the name of another person prescribed by the Minister. 20

Limitation on control and certain shareholding or other interest in short-term
insurers

25. (1) Subject to this section, no person shall, without the approva of the Registrar,
acquire or hold shares or any other interest in a short-term insurer which results in that
person, directly or indirectly, alone or with an associate, exercising control over that 25
short-term insurer.

(2) No person shall acquire shares in a short-term insurer if the aggregate nominal
value of those shares, by itself or together with the aggregate nominal value of the shares
aready owned by that person or by that person and his, her or its associates, will amount
to 25 per cent or more of the total nominal value of all of the issued shares of the 30
short-term insurer concerned, without first having obtained the approval of the Registrar.

(3) The approval referred to in subsection (2)—

(a) may be given—

(i) subject to the aggregate nominal value of the shares owned by the person
concerned and his, her or its, associates not exceeding such percentage as 35
may be determined by the Registrar without further approval in termsof
this section;

(ii ) subject to such other conditions as the Registrar may determine;
{b) shal not be given if it would be contrary to-
(i) the public interest; or 40
(ii) the interests of the policyholders, or of persons who may become
policyholders, of the short-term insurer: and
{c¢) may be refused if the person concerned, alone or with his, her or its associates,
has not already owned shares in the short-term insurer-
(i) of the aggregate nomina value; and 45
(i) for the minimum period, not exceeding 12 months.
that the Registrar may determine,

(4) It the Registrar is satisfied that the retention of a particular sharcholding by a
particulur shareholder will be prejudicial to the short-term insurer the Registrar may
apply to the Court in whose area of jurisdiction the head office of the short-terminsurer - 50
is situated tor an order—

(er) compelling such shareholder to reduce. within @ penod determined by the
Court. that shareholding to a shareholding with a total nominal value not
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exceeding 25 per cent of the total nominal value of all the issued shares of the

short-term insurer; and

(b) limiting, with immediate eftect, the voting rights that may be exercised by
such shareholder by virtue of his, her or its shareholding to 25 per cent of the
voting rights attached to all the issued shares of the short-term insurer.

(5) For the purposes of this section “associate”. in relation to—

(a)anatural person, nleans-

(i) his or her spouse;

(ii ) his or her child, parent, stepchild or stepparent and any spouse of any
such person;

(iii) another person who has entered into an agreement or arrangement with
that natural person, relating to the acquisition, holding or disposal of, or
the exercising of voting rights in respect of, shares in the short-term
insurer concerned;

(iv) a juristic person whose board of directors acts in accordance with his or
her directions or instructions;

(V) a trust controlled or administered by him or her;

(b) a juristic person-

(i) whichis a company, means its subsidiary and its holding company and
any other subsidiary or holding company thereof;

(ii) which is a close corporation registered under the Close Corporations Act,
1984 (Act No.69 of 1984), means any member (hereof asdefined in
section 1 of that Act;

(iii) which is not a company ora close corporation, means another juristic
person which would have been its subsidiary or holding company—
(aa)hadit been a company; or
(bb) in the case where that other juristic person, too, is nota company,

had both it and that other juristic person been a company;

(iv) means any person in accordance with whose directions or instructions its
board of directors acts;

(v) means another juristic person whose board of directors acts in
accordance with its directions or instructions;

(vi ) means a trust controlled or administered by it.

(6) For the purposes of this section a person shall be deemed to exercise control over
a short-term insurer if that person, alone or with associates—

{a) holds shares in the short-term insurer of which the total nominal value
represents 25 per cent or more of the nomina value of al the issued shares
thereof;

(b) holds shares which entitle such person to exercise 25 per cent or more of the
voting rights attached to the issued shares of that short-term insurer; or

(c¢) has the power to determine the appointment of 25 per cent or more of the
directors of that short-term insurer, including the power—

(i) to appoint or remove, without the concurrence of another person, 25 per
cent or more of the directors; or

(ii ) to prevent a person from being appointed as a director without another
person’s consent.

Furnishing of information concerning shareholders

26. (1) A short-term insurer shall, whenever required to do so by the Registrar, furnish
the Registrar with areturn, in the form and containing the particulars and information
which the Registrar determines, in respect of its shareholders and of any person who
directly or indirectly has the power to require those shareholders to exercise their rights
as shareholders in the short-term insurer in accordance with such person’s directions or
instructions.

(2) A person in whose name shares in a short-term insurer are registered, or who
wishes shares in a short-term insurer to be allotted or issued to such person or to be
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registered in such person’s name. and any person acting on behalf of such person.
shall, upon the written request ot the short-term insurer concerned, furnish it with the
information it may require for the purposes ot complying with section 24( 1).

Effect of registration of sharescontrary to Act

27. (1) No person shall- 5
{u) either personally or by proxy grantedto another person, castavote attached
to; or
(b) receive a dividend payable in respect of,
ashare in a short-term insurer allotted or issued to such first-mentioned person or
registered in such pm-son’s name contrary to this Act. 10
(2) The validity of a resolution passed by a short-term insurer shalinot be affected
solely by reason of a vote being cast contrary to subsection ( 1 j{u).
(3) A dividend referred to in subsection ( 1)(b) shall be void.

Part 1V
Financial arrangements 15
Maintenance of financially sound condition

28. (1) A short-term insurer shall at all times maintain its business in a financialy

sound condition by—
(a) having assets;
(b) providing for its ligbilities, and 20
(¢) generally conducting its business,

so asto bein a position to meet its liabilities at all times.

(2) A short-term insurer shall be deemed to have failed to compl y with subsection (1)

i f—
{a) it does not have assets as required by section 29; 25
(b) it does not have in the Republic assets as required by section 30; or
(c)it has not made provision for the liabilities referred to in section 32 in

accordance with the requirements of that section.

{3) A short-term insurer which fails to comply with subsection ( 1) shail, within 30
days after becoming aware of it, notify the Registrar of the failure and furnish the 30
reasons therefor.

(4) A short-term insurer shall not declare or pay a dividend to its shareholders if, and
foras long as, it tails to comply with subsection ( 1), or if the declaration or payment of
the dividend would result in it failing to comply with subsection ( 1).

Assets 35

29. (1) A short-term insurer shall have assets the aggregate value of which, on any clay.
isnot less than the aggregate of—
(u) the aggregate value on that day of its liabilities; and
(h) the additional amount calculated as prescribed by regulation.
when the values of those assets and liabilities are calculated in accordance with 40
Schedule 2.
(2) A short-term insurer shall, subject to section 31. have assets in the Republic of the
kinds specified in Schedule 1, the aggregate value ot which on any day is notless than
the aggregate of—
(a) the aggregate value on that day of those 01 its liabifities which are tobe metin 45
the Republic; and
(h) the additional amount calculated as prescribed by regulation,
when the values ot those assets and liabilities are calculated in accordance with
Schedule 2.

. Kinds and spread of assets 50

30. (1) Subject to section 3 | and subsection (2), the assets which a short-term insurer
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is required in terms of section 29(2) to have in the Republic shall in respect of the
particular kinds or categories of assets specified by regulation, when expressed as a
percentage of the aggregate value of the liabilities and the additional amount referred to
insection 29(2), not exceed the percentage specified by regulation in relation to those
kinds or categories of assets. 5

{2) The Registrar may. either in advance or at any time after having received a
notice referred to in section 28(3). approve the increase of a percentage specified by
regulation—

fa) in a particular case;

{b)for the specified period; and 10

(¢) subject to such conditions as the Registrar may determine.

Deeming provisions concer ning assets

31. For the purposes of sections 29 and 30—

fa) an asset of the kind specified in item 13, 16(2), (3) or (5) or 20(c) of the Tuble
to Schedule 1, shall, subject to paragraph (h), be deemed to be inthe Republic: 15

(b} if there is documentary evidence of the title of a short-term insurer to an asset.
that asset shall be deemed not to be in the Republic unless the documentary
evidence is in the Republic or is held outside the Republic in suchamanner
and subject to such conditions as the Registrar may determine:and

(¢) an asset shallbe deemed not to be held by a short-term insurer it it has been 20
encumbered contrary tosection 33(1)(«) in favour of another person.orif it

held by another person contrary to section 33(l )(h). unless the person in

whose favour it is encumbered, or the person holding that asset is—

(i) the Minister of Labour or the Director-General: Labour. or any person
acting on behalf’ of that Minister or Director-General in accordance with 25
the laws of the Republic relating to compensation for occupational
injuries and diseases;

(i) the government of any country other than the Republic in which the
short-term insurer carries on insurance business or intends to carry on
such business, or any person acting on behaif of such government, if the 30
short-term insurer has encumbered those assets in favour of, or
transferred those assets into the name of, that government or that person
in order to comply with the laws of that country relating to short-term
insurance; or

(iii) another insurer and the encumbrance or transfer takes place in terms of a35
short-term reinsurance policy.

Liabilities

32. (1) For the purposes of this Act, the liabilities of a short-term insurer shall include
the following:
(u) The amount which the short-term insurer estimates will become payable in 40
respect of claims incurred under short-term insurance policies-

(i) and reported but not yet paid, reduced by the amount which it estimates
will be paid in respect of those claims under approved reinsurance
policies,

(i) but not yet reported, reduced by the amount which it estimates will be 45
paid in respect of those claims under approved reinsurance policies,
being an amount not less than the amount calculated in accordance with
Part 11 of Schedule 2:

(b) an unearned premium provision, being an amount not less than the amount

calculated in accordance with Part 11 of Schedule 2; 50

(c)a contingency reserve, being an amount not less than the amount calculated in

accordance with Part Il of Schedule 2;

(d}an unexpired risk provision if the short-term insurer concerned incurs an
underwriting loss in the conduct of its short-term insurance business as

reflected in any prescribed return in terms of this Act, and the insurer, in 55
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consultation with its auditor. considers it necessary to defray the possible cost
of claims together with the costs to carry on the said business.

(2) If" an unexpired risk provision is considered to be necessary. the insurer shall
deter-mine the amount thereot in consultation with its auditor.

(3) For the purposes of subsection ( 1). an approved reinsurance policy entered into 5
with an insurer ascontemplated in paragraph (d) of the definition of’ “approved
reinsurance policy” in section 1, shal notbe deemed to cover the liabilities of a
sh(wt-term insurer calculated in terms of subsection (1 )(a). (h) and (¢). to an amount
exceeding the amount of the security referred to in that paragraph.

Prohibitions concerning assets and certain liabilities 10

33. (1) A short-term insurer shun not—

(a) encumber its assets;

(h)allow its assets to be held by another person on its behalt;

{(c) directly or indirectly borrow any asset;

(d) by means of suretyship or any other form of personal security, whether under 15
aprimary Or accessory obligation, give security in relation to obligations
between other persons, unless the short-term insurer is registered to provide
policy benetits in terms of a guarantee policy and does so in terms of a
guarantee policy,

without the approval of the Registrar, given generally or in a particular case, and subject 20
to such conditions as the Registrar may determine.
(2) A short-term insurer shall not invest in derivatives other than—

(a) derivatives acquired out of m in respect of assets thatare in excess ot the
assets required to meet the short-term insurer’s liabilities under short-term
policies in terms of section 29; 25

(b) for the purpose of reducing investment risk or for efficient portfolio
management; and

(¢)in such a manner that the short-term insurer will, or reasonably expects to,
have the assetat the settlement date of the derivative instrument which
matches its obligations under that instrument and from which it can discharge 30
those obligations.

Failure to maintain financially sound condition

34. (1) If a short-term insurer gives notice to the Registrar in terms of section 28(3),
or it" the Registrar is satisfied that a short-term insurer is failing, or is likely tofail within
a reasonable period, to comply with section 28( | ), the Registrar may, by notice, direct 35
that short-term insurer to furnish the Registrar, within a specified period, with—

(a) specified information relating to the nature and causes of the tailure; und

(h) its proposals as to the course of action that it should adopt to ensure its
compliance with section28(1 ).

(2) When the Registrar has received the information and proposalsreferredtoin 40
subsection (1), the Registrar may, without derogating from the Registrar’s powers under
section 11 or 12 or any other provision of this Act—

(a)authorise the short-term insurer concerned. by notice. to adopt a course of
action, approved by the Registrar after considering those proposals andafter
consultation with the auditor of the short-term insurer, and which the Registrin - 45
is satisfied will reasonably ensure that the short-term insurer complies with
section 28( | ), and the Registrar may. at thattime, or atany time thereatter.
after further consultation with the auditor. by notice authorise the moditication
of [hat course of actionto the extent that the Registrar deems appropriate rn
the circumstances: or 50

{h) if" it 1s reasonably necessary in the interests of the policvholders of the
short-termiins urer. at that time. or atany time thereafter, and notwithstanding
any steps already taken by the Registrar in accordance with paragraph (e«
any other provision of this Act, actin accord; nce with section 40(2) or4142).
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Returns to Registrar

35. (1) A short-term insurer shall furnish the Registrar with returns relating to its
business—

(«) in the medium and form,;

(b) containing the information; and 5

{(¢) by the date or within the period,

prescribed by the Registrar, either generally or in relation to a particular insurer.
(2) If the Registrar is satisfied that a return furnished to him or her in terms of
subsection (1) isincomplete or incorrect, he or she may, by notice—

{a) direct the short-term insurer to furnish the Registrar, within a specified period, 10
with specified information or documents which the Registrar considers
necessary to complete or correct the return; or

{b) reject the return and require the short-term insurer to furnish the Registrar,
within a specified period, with a new return which is complete and correct.

Part V 15
Compromise, arrangement, amalgamation and transfer

Approval of Registrar required for compromise, arrangement, amalgamation or
transfer

36. (1) No transaction to which a short-term insurer is a party and which constitutes
an agreement by which allor any part of the business of a short-term insurer is 20
transferred to another person, or by which a compromise. arrangement or amalgamation
contemplated in Chapter XII of the Companies Act is effected, shall have legal force
without the approval of the Registrar.

(2) Any arrangement entered into bet ween two or more insurers whereby a habilit y of
any short-term insurer towards policyholders is to be substituted for a liability of any 25
other insurer towards such policyholders (whether or not the liahility of the short-term
insurer is expressed in or created by existing policies or by new policies, or the terms of
such new policies are the same as or different from the terms of the origina policies),
shall be deemed for the purposes of this section to be a scheme for the transfer of the
insurance business concerned, unless the Registrar is satisfied that the said policyholders 30
have been or will be made aware of the nature of such substitution and have signified or
will signify their consent thereto in writing.

Application to Registrar

37. When application is made to the Registrar for the approval of a transaction
referred to in section 3&- 35
{a) the parties to the transection shall jointly—
(i) atleast 60 days before lodging the application, give notice to the

Registrar thereof together with full particulars of the transaction;

(i) at least 30 days before lodging the application, cause anotice, in the form
and containing the information required by the Registrar, to be published 40
in such official languages in the Gazette and in such other newspapers as
the Registrar may determine;

(iii) upon making the application, provide the Registrar with the application
and all other documents relating thereto and supporting the application;

(b) a person who has an interest in the matter may, by notice given to the Registrar 45
within 15 days after the publication in the Gazette of the notice referred to in
paragraph (a)(ii), submit to the Registrar such representations concerning the
transaction as are relevant to his, her or its interests;

{c¢) the Registrar may—

(1) appoint a person, at the cost of the parties to the transaction, to enquire 50
into, and report to him or her on, the desirability or otherwise of the
transaction: and
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(il ) by nouce. direct any party to the transaction to provide the Registrar or
that person with al information and documents relating to the transaction
which he or she may require;

(/) any palicyholder. shareholder or creditor of the short-term insurer concerned
may, within the period referred to in paragraph (b), tile affidavits and other 5
documents relating thereto and may appear before the Registrar and be heard
in connection therewith.

Conditions of approval

38. Notwithstanding the provisions ot the Companies Act, the approval of’ the
Registrar of a transaction referred to in section 36(1) shall not be granted— lo
{a)unless the provisions of” this Part have been complied with;
(b)it' the transaction is inconsistent with this Act or contrary to the interests of the
policyholders ot the short-term insurer concerned; or
(¢) unless payment of’ the costs referred to in section 37(c¢)(i) has been made or
secured. 15

Approved transaction, and certain exemptions

39. (1) A transaction referred to in section 36(1) which is approved by the Registrar
shall be binding on all persons and shali have effectas approved by the Registrar
notwithstanding anything to the contrary contained in the constitution or rules of’ the
parties thereto. 20

(2) Notice of the passing of a special resolution (if any) by the members of a
short-term insurer confirming a transaction referred to in section 36( | ), together with a
copy of the resolution and of the terms and conditions of tbe transaction, certified by the
chairperson of the meeting at which the resolution was passed and by the public oftficer
of [he short-term insurer to be a true and correct copy, shall be furnished to the Registrar 25
by the short-term insurer concerned within 60 days of the passing of the resolution.

(3)(u) The ofticer in charge of a deeds registry or other office in which is registered
any mortgage bond or movable or immovable property which is to be transferred in
accordance with a transaction referred to in section 36( 1) or 68 shall, upon production
by the short-term insurer concerned of tbe relevant bond, title deed or registration 30
certiticate and a certified copy of the approval of the Registrar, and without payment of’
any duty, tax, registration fee or other charge, make the endorsements upon the bond,
title deed or registration certificate and the entries in his or her registers that are
necessary to effect the transfer concerned.

(b) The exemption from the payment of any duty, tax, registration fee or charge 35
contemplated in paragraph (¢) shal only apply in the case of a transaction resulting
from—

(i) a transfer of’ business compelled by law: or

(ii ) the initiative or at the direction of’ the Registrar under section 34.

Part VI 40

Judicial management and winding-up of short-term insurers
Judicial management

40. ( 1) Notwithstanding the provisions of the Companies Act or any other law under
which a short-term insurer is incorporated, Chapter XV of the Companies Act shall.
subject to this section and with the necessary changes apply in relation tothe judicial 45
management of’ a short-term insurer whether ornotitis a company. and in such
application the Registrar shall be deemed to be a person authorised by section 346 of the
Companies Act to make an application to the Court for the winding-up thereof.

(2) The Registrar may make an application under section 427(2) of the Companies
Act fora judicial management order in respect of a short-term insurer, it he or she is 50
satistied, whether as contemplated in section 12(3) or 34(2) of this Act or otherwise. that
itis in the interests of the policyholders of thatshort-term insurer or Lloyd's
underwriters [0 do so.
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(3) In the application of Chapter XV of the Companies Act as provided by subsection
(1H—

(a) a reference which relates to the inability of a short-term insurer to pay its debts
or to meet its obligations shall be construed as relating also to its inability to
comply with the requirements prescribed by section 28(1) of this Act; 5

(b) in addition to any question which relates to the nature of a short-term insurer
as a successful concern, there shall be considered aso the question whether
any course of action isin the interest of its policyholders; and

(c) in the following sections of the Companies Act, namely—

(i) sections 432(2) and 433(b), the reference to the creditors of a company 10
shall be construed as a reference also to the policyholders of a short-term
insurer;

(ii) sections 432(2)(e) and 433(d), tbe reference to the Registrar of
Companies shall be construed as a reference also to the Registrar;

(iii) sections 428(3), 432(4) and 433(J), the reference to the Master shall be 15
construed as a reference aso to the Registrar; and
(iv) section 433(J), the reference to a contravention of any provision of that
Act shal be construed as a reference aso to a contravention of any
provision of this Act.
(4) If an application to the Court for the judicial management of a short-termi insurer 20
is made by a person other than the Registrar—

(a) it shall not be heard unless copies of the notice of mouon and ot all
accompanying affidavits and other documents filed in supportof the
application are lodged with the Registrar at least 15 days. or such shorter
period as the Court may alow on good cause shown, before the application is25
set down for hearing;

(b) the Registrar may, if satisfied that the application is contrary to the interests of
the policyholders of the short-term insurer concerned, join the application as
a party and file affidavits and other documents in opposition to tbe application.

(5) As from the date on which a provisional or final judicia management order is 30
granted in respect of a short-term insurer—

{a) any reference in this Act to a short-term insurer shal, unless clearly
inappropriate, be construed as a reference to the provisional or final judicial
manager, as the case may be;

(b) the provisional or final judicial manager of a short-term insurer shall not enter 35
into any short-term policies unless he or she has been granted permission to do
so by the Court in the provisiona or final judicial management order or in a
variation thereof.

Winding-up by Court

41. (1) Notwithstanding the provisions of the Companies Act or any other law under 40
which a short-term insurer is incorporated, Chapter X1V of the Companies Act shall,
subject to this section and with the necessary changes, apply in relation to the
winding-up of a short-term insurer, and in such application the Registrar shall be
deemed to be a person authorised by section 346 of the Companies Act to make an
application to the Court for the winding-up thereof. 45

(2) The Registrar may, with the written approval of the Minister, make an application
under section 346 of the Companies Act for the winding-up of a short-term insurer, if he
or she is satisfied, whether as contemplated in section 12(3) or 34(2) of this Act, or
otherwise, that it isin the interests of the policyholders of that short-term insurer to do
0. 50

(3) In the application of Chapter X1V of the Companies Act as provided by subsection
(H—

(a) areference which relates to the inability of a short-term insurer to pay its debts
shall be construed as relating also to its inability to comply with the
requirements prescribed by section 28(1) of this Act; 55

(b) in addition to any question whether it is just and equitable that a short-term
insurer should be wound up, there shall be considered aso the question
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whether itis in the interests of the policyholders of that shot--term insurer that
it should be wound up;

© notwithstanding any other provision of that Chapter. there shallbe considered
whether a person is acting in contravention of section 7( | )(«) of this Act:

(d)in the following sections of the Companies Act, namely- 5

(i) sections 392, 394(5) and 400.” the reference tothe Master shullbe
construed as a reference also to the Registrar;
(ii ) sections 375(5)(a)and 4 19(I), the reference to the Registrar of
Companies shall be construed as a reference aso to the Registrar; and
(iii) section 400, the reference to a contravention of any provision of that Act 10
shall be construed as a reference also to a contraventionof any provision
of this Act; and

(¢) section 346(3)of the Companies Act shall not apply where the Registrar
makes the application to Court.

(4hIf an application to the Court tor or in respect of the winding-up of a short-term 15
insurer is made by any person other than the Registrar—

(a) it shall not be hew-d unless copies of the notice of motion and of all
accompanying affidavits and other documents filed in support of the
application are lodged with the Registrar at least 15 days, or such shorter
period as the Court may allow on good cause shown, before the application is 20
set down for hearing: and

(b) the Registrar may, if satisfied that the application is contrary to the interests of
the policyholders of the short-term insurer concerned, join the application as
a party and tile affidavits and other documents in opposition to the application.

Voluntary winding-up 25

42. No specia resolution relating to the winding-up of a short-term insurer as
contemplated in section 349 of the Companies Act shall be registered in terms of section
200 of that Act, and no specia resolution to that effect in terms of the constitution of a
short-term insurer which is not a company shall have lega force—

(a) unless a copy thereof has been lodged with the Registrar and he or she has, by 30
notice to the short-term insurer, declared that arrangements satisfactory to the
Registrar have been made to meet all liahilities of the short-term insurer under
short-term policies entered into by it prior to the winding-up; or

(h) if the Registrar, by notice to the short-term insurer, declares that the resolution
is contrary to this Act. 35

Part VII
Business practice, policies and policyholder protection
Business practice
Free choice in certain circumstances

43. (1) Subject to subsection (5), if a party to a contract in terms of which money is <40
loaned. goods are leased or credit is granted, requires. whether as a conditionthereot or
otherwise, that a short-term policy or its policy benetits be made availableand used for
the purpose of protecting the interests of a creditor, the person who isso required to
make that policy or those policy benefits available shall be entitled. and shall be given
prior written notitication of that entitlement, to it free choice— 45

{a)as to whether he or she wishes to enter into a new policy and make tavailable
for that purpose. or wishes to make available an existing policy ot the
appropriate value for that purpose. or wishes to utilise a combination of those
options; and

(b) if a new policy is to be entered into- 50
(i) as to the short-term insurer with which the policy is entered into and as
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to the person (if’ any) who is to render services as intermediary in
connection with the transaction; and

(i) asto whether or not the value of the policy benefits to be provided
thereunder. when taken in the aggregate with the value of the policy
benefits provided under any other policy which is alsoto be made 5
available and used for that purpose, shall exceed the value of the interest
of the creditor; and

(c) if an existing policy is to be made available—

(i) asto the person (if any) whoisto render services as intermediary in
connection with the transaction; and 10

(ii ) as to whether or not a variation of the policy required for that purpose
shall be such as to cause the value of [he policy benefits to be provided
thereunder, when taken in the aggregate with the value of the policy
benefits provided under any other policy which is also to be made
available and used for that purpose, to exceed the vaue of the interests of 15
the creditor.

(2) The provisions of subsection(1) shall be deemed not to have been complied with
unless the policyholder whose policy is to be made available has contirmed in writing,
before the policy is used for the purpose of protecting [he interests of the creditor
concerned, that he or she— 20

(a) was given prior written notification of his or her entitlement to [he freedom of
choice referred to in that subsection;

(b) exercised that freedom of choice;

(c¢) was not subject to any coercion or inducement as to the manner in which he or
she exercised that freedom of choice. 25

(3) Any policy benefits that may be provided under a policy referred to in subsection
(1) shall accrue and be paid to a creditor only to the value of the interests of the creditor
in the subject-matter of the policy, and any surplus shun accrue and be paid to the
policyholder whose policy is used for the protection of the interests of the creditor
concerned. 30

(4) If the provisions of subsections (1) and (3) are not complied with, the security
provided by the policy made available and used for the purpose shall be void and the
policy benefits shall be provided to the person who made it available.

(5) (a) Subsection ( 1) shall not apply in the case of a short-term policy which is
required to be made available in relation to a contract in terms of which money is loaned 35
upon the security of the mortgage of immovable property.

{b) In a case where a new policy is to be entered into, the premiums payable under that
policy shall be reasonable in relation to the premiums generally charged by insurers
under similar policies.

(c) A certificate by the Registrar that he or she is satisfied that the premiums concerned 40
are reasonable, shall for the purposes of this subsection be sufficient proof of the
reasonableness of such premiums.

Prohibition on inducements

44. No person shall provide, or offerto provide, directly or indirectly, any valuable
consideration as an inducement to a person to enter into, continue, vary or cancel a 45
short-term policy, other than a short-term reinsurance policy.

Collection of premiums by intermediaries

45. No independent intermediary shall receive, hold or in any other manner deal with
premiums payable under a short-term policy entered into or to be entered into with a
short-term insurer, other than a short-term reinsurance policy, and no such short-term 50
insurer shall permit such independent intermediary to so receive, hold or in any other
manner deal with such premiums—

{a) unless authorised to do so by the short-term insurer concerned as prescribed
by regulation; and
(b) otherwise than in accordance with the regulations. 55
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Receipt for premium paid in cash

46. (1) When a premium is paid in bank notes or coins, the recipient thereof shall give
to the payer a written receipt for it.

(~) The receipt shall state the name, address and telephone number of the recipient,
the policy number and the mime of the short-term insurer on whose behalf the premium
iSreceived.

Copy of policy and inspection of policy records

47. (1) A person who enters into or varies a short-term policy which constitutes
personal lines business, other than a short-term reinsurance policy. shall be provided by
the short-term insurer concerned. within 30 days after so entering into or varying the
policy, with ii copy ot the document which embodies the contract of short-term
insurance concerned.

(2) The polic yholder, and the person who entered into the short-term polic y, shall be
entitled, against payment of a fee not exceeding that which may be prescribed by the
Registrar, to be provided, upon request, with a copy of the policy.

Intermediaries: remuneration and binder agreements

48. (1 ) No consideration shall be offered or provided by ii short-term insurer or a
Lloyd's broker or a representative of such insurer or broker or any person on behalf of
such insurer or broker or accepted by any independent intermediary, other than someone
who has entered into an agreement contemplated in subsection (2), for rendering
services as intermediary, and otherwise than in accordance with the regulations.

(2) A short-term insurer or ii Lloyd's underwriter shall not authorise an independent
intermediary to enter into a short-term policy, other than a short-term reinsurance policy,
on their behalf, otherwise than in terms of an agreement which has been entered into
between that short-term insurer or Lloyd's underwriter and independent intermediary, or
renewed, in writing, and which contains, in addition to any other terms and conditions,
d term-—

{a) setting out the kinds of short-term policies which may so be entered into, the
premiums or the basis for the calculation of premiums to be charged in terms
of those short-term policies, the wording of those policies and the maximum
value of the policy benefits which may be undertaken to be provided under
each such kind of short-term policy;

(b)if such intermediary is empowered to settle or pay claims under any such
short-term policies, setting out the scope of the intermediary’s powers to do so
and the circumstances under which it may be done;

{c)if such intermediary is by virtue of such agreement entitled to any
remuneration other than by way ot commission only, setting out the basis on
which the intermediary is remunerated for services rendered in terms of such
agreement;

{d) requiring that such intermediary shall, prior to entering into a short-term
policy on behalf of the short-term insurer or Lloyd’s underwriter concerned.
disclose to the prospective policyholder the name of the short-term insurer or
Lloyd's underwriters and the factthat the intermediary is acting interms of the
agreement,

and ashort-term insurer shallnot enter into such an agreement by which an independent
intermediary is entitled to any remuneration other than by way of commission only in
relation to any particular kind of short-term policy. with more than one such independent
intermediary.

(3) An independent intermediary Who is by virtue of an agreement referred to in
subsection (2), entitled to any remuneration other than by way of commission only. shali
not—

(a) enter into any kind of short-term policy other than the kind to which such
agreement relates;

(b} enter into any short-term policy in relation to which mother independent
intemlediiiry-

(1) who holds, directly or indirectly, shares or any other interest in the
former:

10
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(i) in which, Or in the business of which, the former holds, directly or
indirectly, shares or any other interest;

(iii ) who is the former’s debtor or creditor;

(iv ) who is related within the second degree of consanguinity or affinity to the
former, 5

render services as intermediary; or

(c) enter into a short-term policy in respect of which such intermediary received

an application from any person other than a short-term insurer or a Lloyd's

underwriter or an independent intermediary.

(4) Notwithstanding the failure of an independent intermediary referred to in 10
subsection (2) to act in accordance with the agreement in relation to that kind of
short-term policy, the short-term insurer or Lloyd's underwriter concerned shall be
liable under a short-term policy entered into or issued or purporting to have been entered
into or issued on their behalf by such intermediary.

Undesirable business practice i5

49. (1) Notwithstanding anything to the contrary in any law contained, the Registrar
may, after consultation with the Advisory Committee and in concurrence with the
Minister, by notice in the Gazette declare a particular business practiceto beundesirable
for—

(a) all or a particular category of short-term insurers; or 20
(b)all or a particular category of persons who render services in respect 01
short-term policies.

(2) The Minister shall not concur with a declaration referred to in subsection (1)
unless the Registrar has, at least 30 days before that concurrence is requested, by notice
in the Gazette published his or her intention to make the declaration and invited 25
interested persons thereby to make written representations concerning the intended
declaration so as to reach him or her within 21 days after the date of publication of that
notice.

(3) If the Registrar is satisfied that a short-term insurer or a person rendering services
in respect of short-term policies is carrying on a business practice which may become 30
the subject of a declaration under this section, he or she may, in concurrence with the
Minister, by notice direct that short-term insurer or person to suspend that particular
business practice for such period, not exceeding three months, as he or she deems
necessary to enable the matter to be dealt with in accordance with subsection ( 1).

(4) A short-term insurer or other person shall not, on or after the date of a notice 35
referred to in subsection ( 1), or of a directive referred to in subsection (3), carry on the
business practice concerned.

(5) The Registrar may, by notice, direct a short-term insurer or other person who, on
or after the date of a notice referred to in subsection (1), or a directive referred to in
subsection (3), carries on the business practice concerned, to rectify, to the satisfaction 40
of the Registrar, anything which was caused by or arose out of that carrying on of the
business practice concerned.

(6) A short-term insurer or other person who is, under subsection (5), directed to
rectify anything, shall do so within 60 days after he, she or it is so directed.

Policies 45
Limitation on policy benefitsin the event of death of unborn or of certain minors

50. A short-term insurer shall not undertake to provide, or provide, policy benefits, in
terms of an accident and health policy, in the event of the death of an unborn, or of a
minor before that minor attains the age of 14 years, the value of which, on its own or
when added to the value of policy benefits which to its knowledge are to be provided in 50
that event by a short-term insurer or along terminsurer or afriendly society in terms of
any policy, exceeds, in the event of the death—
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(a)of thatunborn, or ot [hat minor before he or she attains [he age of six years,
R 10 000 or
{b) of thatminor after he or she attains the age of six yew-s but before heorshe
attains the age of 14 years, R30 ()()(),
orsuch ather wmount prescribed by the Minister.

Voidness of' certain provisions of agreementsrelating to short-term policies

51. A provisionof an agreement, the purport of which is that—

(a) ashort-term insurer is exempted from liability for the actions, omissions or
representations of a person acting on its behalf in relation to a short -term
policy:

(b) the person who has entered into the short-term policy declares or admits that
a person Who acted on behalf ot the short-term insurer in connection with an
offer of that person to do S0, or with the negotiations preceding the entering
into it, was in fact appointed to act on behalf of the first-mentioned person;

(¢) the obligation of a short-term insurer under a short-term policy which
constitutes personal lines business, or in relation to any other short-term
policy, other than with the written consent or instruction of the insured. is
dependent upon the discharging of an obligation of another person under a
short-term reinsurance policy; or

(d)a person who has entered into a short-term policy, or the insured under a
short-term policy, waives aright to which he or sheis, by or under this Act,

entitled,
shall be void.

Short-term policies entered into by certain minors

52. A minor who has attained the age of 18 years may, without the consent of his or
her guardian as if he or she has attained majority, enter into or vary, or deal with a
short-term policy and pay the premium due under the policy with money which he or she
has earned or which is at his or her disposal. and a policy benefit under the policy shall
be provided to the minor who may deal with it as he or she thinksfit without the consent
of hisor her guardian, as if' he or she has attained majority.

Misrepresentation

53. ( 1) Notwithstanding anything to the contrary in a short-term policy contained.
whether entered into before or after the commencement of this Act, but subject to
subsection (2)—

{a) the policy shall not be invalidated:

(b)the obligation of the short-term insurer thereunder shalt not be excluded or

limited; and

() the obligations ot the policyholder shall not be increased,
on account of any representation made to the insurer which is not true, whether or not the
representation has been warranted to he true, unless that representationis such astobe
likely to have materialy aftected the assessment of the risk under the policy concerned
atthe time of its issue or at the time of any renewal or variation thereof.

(2) 1t the age of aninsured under an accident and health policy has been incorrectly
stated 1o the short-term insurer, the policy benefits shall. notwithstanding subsection (1).
be those which would have been provided under that policy in return for the premim
pavable had the age been correctly stated: Provided that it the nature of that acaident and
health policyissuchasto render such arrangement inequitable. the Registrar may direct
the short-term i surer w apply such different method of adjustment to the policy benefits
of thataccidentandhealth policy as the Registrar considers equitable In relation o the
misstatement of age
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Validity 01 contracts

54. (1) A short-term policy, whether entered into betore or after the commencement of
this Act. shall not be void merely because a provision of a law, including a provision of
this Act. has been contravened or not complied with in connection with it

(2) 11 0 person has entered to a short-term policy with a short-term insurer who was,
i terms of this Act. prohibited trom entering or not authorised to enter into the
short-term policy. or with another person who is not a short-ternn insurer but who has in
terms of a short-term policy undertaken an obligation as insurer, that person. by notice
in writing to such short-term insurer or other person, or the Registrar by notice to such
short-term insurer or other person and in the Gazette, may cancel the short-term policy,
whereupon that person shall be deemed to be in the same legal position in respect of such
short-term insurer or other person as it the policy had been cancelled by that person on
account of a breach of contract by such short-term insurer or other person.

(3) Any contract entered into before the commencement of this Act the entering into
of which is contrary to this Act or which contains terms prohibited by this Act. shall not
be voird nor shall the performance of its terms be unlawiul merely because of any such
Tact.

(4) For the purposes of the vahdity of a short-term policy the payment of a premium
under a short-ternt policy to a person authorised as contemplated in section 45, shall be
deemed to be payment to the short-term insurer under that short-term policy.

Policvholder protection
Protection of policyholders

§5. (1) The Advisory Committee. or the Registrar atter consultation with the Advisory
Committee, nmay—

(a)  propose rules aiming to ensure that policies are entered into, executed and
enforced in accordance with sound insurance principles and practice i the
interests of the parties and n the public interest generally:

(h) propose the variation or rescission of any such rule; and

(¢} propose the period which must elapse before a rule, variation or rescission
takes eftect after it has been published in the Gazetre in terms of subsection
(3).

(2) Without derogating from the generality of subsection (1)(a), a rule may provide
that —

() provisions with a particular import may not appear in a policy and that they
shall be void it they do so appear: '

(h) particular information in relation 10 a policy shall be made known in
particular manner to a prospective policyholder or policyholder, and what the
legal consequences shall be if that is not done:

(¢) apolicyholder may cancel a policy under particular circumstances and within
@ determined period. and what the legal consequences shall be if he or she
does that:

() dilferent arrangements shall apply in relation to diiferent kinds of short-term
policies; and ‘

(e) nrespect of a contravention of, or a failure to comply with, a rule. a penalty
or fine referred to insection 64( 1 j(cjor 65(Li(c) shaltapply.

(3) The Registrar shall publish in the Gazette avule, variation or rescission proposed
in terms of subsection (1), together with —

(a) anotice of intention to promulgate the rule. variation or rescission: and

(hjaninvitation to all interested persons to make writlen representations in
relation to the matter so as to reach the Registrar within 21 days, or afonger
period specitied in the notice, after the date of publication of the notice.

(4) The Registrar shall submit to the Minister the proposed rule. variation or
rest’issi(m andall written representations received accompanied by the Registrar’s
comments and those of the Advisory Committee thereon and, atter consideration
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thereof. the Minister may reject. or approve as proposed. or approve in a moditied form
which the Minister deemstit, the proposed rule. variation or rescission.

(5) I’ the Minister approves, whether as proposed or in a moditied form, a proposed
rule, variation or rescission, the Minister shall promulgate it by notice in the Gazette,
and thereupon it shallbe binding on all parties concerned with effect from a date
determined by the Minister and specified in the notice.

Part VIII
Provisionsrelatingto Lloyd’s
General

56. (1) Subject to this Part, LIoyd’s underwriters are authorised to carry on short-term
insurance business.
(2) If there is—

(a) enacted any law governing Lloyd's whereby a material change ismade in the
constitution, powers, rights or obligationsof Lloyd’'s or of LIoyd’s underwri-
ters; or

(b) made any bye-law by Lloyd's whereby the rights or obligations of Lloyd's
underwriters are materially changed,

[he Registrar may act under section 62( 1 ) of this Act.
(3) The Lloyd's Council shall, within 21 days after the enactment of a law or the
making of a by-law contemplated in subsection (2), notify the Registrar accordingly.
(4) In this Part “South African short-term insurance policy” has the meaning attached
to it in paragraph 1 of Schedule 3.
(5) In this Part and Schedule 3—
“Lloyd's Council” means the council known as the Council of Lloyd's established by
the Lloyd's Act, 1982, passed by the Parliament of the United Kingdom of Great Britain
and Northern Ireland, to manage and superintend the affairs of Lloyd's;
*Lloyd’s South African Transitional Trust” means the trust by that name contemplated
in section 60(2)(a);
“Lloyd’s South African Trust” means the trust by that name contemplated in section
60(2)(b);
“Lloyd’s Trusts” means the Lloyd's South African Transitional Trust and the Lloyd's
South African Trust.

Appointment of Lloyd’srepresentative

57. (1) Lloyd's shall appoint, and at all times have, a natural person permanently
resident in the Republic as its representative, and another natural person as deputy
representative, to act as representative in the event of the Lloyd’s representative for any
reason not being able to perform the functions connected to that office.

(2) The appointment of the Lloyd's representative and the deput y representative shall
not take etfect unless it has been approved by the Registrar.

(3) The Registrar may grant approval for the appointment of the Lloyd's
representative and the deputy representative subject to such conditions as the Registrar
may determine,

(4) The Registrar shall not grant approval for the appointment of the Lloyd's
representative and the deputy representative it' the person concerned is not tit and proper
to hold the office.

(5) The Lloyd's representative shall comply, with the necessary changes, withsection
19(1).(2).¢3)and (4) in respect of the Lloyd’s Trusts as if he or she were a sh~)rt-term
insurer.

(6) The Lloyd's representative shall.asfar asitisin his or her power, ensure that—

{u) Lloyd's complies with this Act; and
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{h) the trustees of the Lloyd's Trusts comply with the trust deeds ot the Lloyd’s
Trusts.
and shall notify the Registrar forthwith in writing it he or she is unable to cause the
remedy of any non-compliance of which he or she becomes aware.
(7) The Lloyd's representative shall
{a)yhave his or her principal place of business in the Republic:
(h) notity the Registrar in writing of the address of that principal place of
business: and
(¢)it" that address changes, notity the Registrar in writing thereot within 30 days
atter such change. 10
( 81 The Lloyd's representativeand deputy representative in office at the date of
commencement of Part VI of this Act. shall be deemed to have been appointed with the
approvil of the Registrar under this section.

Returnsto Registrar

58. (1) Lloyd’s ar the Lloyd’s representative shall furmsh the Registrar with returns 15
respect of the short-term insurance business carried on by Lloyd’s underwriters  the
Republic—

(a) in the medium and form;

(h) containing the information: and

{¢) by the date or within the period. 20
prescribed by the Registrar. and section 35(2) shall. with the necessary changes. apply
thereto.

(2) The Lloyd's representauive shall maintain, and within 30 days after the
commencement of this Act, furnish the Registrar with a copy of, a list of the names and
addresses of all Lloyd’s correspondents, and shall notify the Registrar of any change in 25
that list within 30 days of such change having occurred.

Claims against Lloyd’s underwriters

59. (1) Any claim against any Lloyd's underwriter under a South African short-term
insurance policy shall be cognisable by any competent court in the Republic.

(2) In any action or other proceedings instituted under subsection (1). the Lloyd's 30
representative may be cited, in the name of his or her office. as nominal defendant or
respondent. and the summons or application commencing the proceedings may be
served on him or her.

(3) The Lloyd's representative may institute and conduct any proceedings in a
competent court in the Republic as nominal plaintitt or applicant on behalt of Lloyd's 35
underwriters in relation to South African short-term insurance policies.

(4) Where the Lloyd’s representative is cited asa nominal party, the true party may.
at any time before or after judgment. be substituted—

(«) with the leave of the Court; or

(h) on production to the registrar of the High Court or clerk of the magistrate’s 40
court, as the case may be. of an aftidavit sctting out the true parties and their
normal citation, it" a copy has previously been furnished to the other party.

Security to be furnished by or on behalf of Lloyd’s underwriters

60. ( 1) Security shall be provided by or onbehalf of Lloyd's underwriters in
accordance with Schedule 3 to discharge their obligations under South African 45
short-terminsurance policies.

(2) There shall be created by Lloyd's, subject to the Trust Property Control Act, 1988
(Act No.57 of 1988)

(a)the Lloyd’s South African Transitional Trust, for the purposes of paragraph
X(1) of Schedule 3; 50
(h) the Lloyd’s South African Trust. for the purposes of paragraphs 2 up to and
including 7 of Schedule 3,
after approval of its trustee and trust deed by the Registrar. to provide security as
contemplated in subsection ().

(3) The Registrar may, subject to the Trust Property Control Act, 1988, vary or 55
substitute any of the trust deeds of the Lloyd’ s Trusts after consultation with Lloyd’ s and
the trustee concerned.
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Payment of certain claims against Lloyd’s underwriters

61. Subject to Schedule 3 and the trust deeds referred to in that Schedule, if a Lloyd's
underwriter failsto pay aliability of that underwriter under a South African short-term
insurance policy. the Lloyd's South African Transitional Trust fund or the portion of the
Lloyd's South African Trust fund held in respect of that liability, as the case may be, 5
shall be available to satisfy that claim where—

(u) the claimant has a final judgment in respect of the claim after any appeal or
review proceedings in relation thereto have been completed or not been
instituted within the period allowed therefor:

(b) the Lloyd's South African Transitional Trust or the portion of the Lloyd's 10
South African Trust concerned is wound up as contemplated in section 63(7);

or

{c)Lloyd’s so agrees in the circumstances set out in the trust deed of the Lloyd's

Trust concerned.

Imposition of prohibition on activities of Lloyd’s underwriters 15

62. (1) (a) If the Registrar deems it necessary to act as contemplated in section 56(2);
or

(b) if and for aslong as—

() Lloyd's or a Lloyd's representative fails to comply with his, her or its duties in

terms of section 57; or 20
(i) a Lloyd's underwriter fails to comply with that underwriter’s duties in terms of
section 60, Schedule 3 or atrust deed of any of the Lloyd's Trusts,
the Registrar may, subject to subsections (2) and(3), and with the written approval of the
Minister, prohibit LIoyd's underwriters or the underwriter concerned from carrying on
short-term insurance business in the Republic. 25

(2) Before exercising the powers contemplated in subsection ( 1), the Registrar shall
give notice in writing to Lloyd's and the Lloyd's representative of the Registrar's
intention to do so and the reasons therefor, and allow at least 30 days during which
representations may be made in respect of the matter,

(3)If the Registrar decides to proceed with the prohibition, the Registrar shall give 30
notice to [hat effect in the Gazerte specifying the date from which [he prohibition will
take effect.

(4) If and for aslong as the trustee of either of theLloyd's Trusts fails to comply with
aprovision of Schedule 3 and of the trust deed of the Lloyd’s Trust concerned. the
Registrar may, with the written approval of the Minister. and after having given notice 35
to Lloyd's and the Lloyd-s representative, exercise the powers of the trustee under the
trust deed.

(5) Whenever the Registrar. with the written approval of the Minister, deemsit
necessary to satisfy the liabilities of any one or more Licyd's underwriters towards the
holders of South African short-term insurance policies and after having given notice 40
thereof to Lloyd's, the Lloyd's representative and every Lloyd's correspondent, or when
a notice is published in the Gazette in terms of subsection (3). the Registrar ma -

(a) require Lloyd's to furnish him or her with such information as the Registrar
deems necessary in connection with the liabilities of the LIoyd’s underwriter
or underwriters concerned towards the holders of those policies; or 45
{b) act in accordance with section 63(7).
whichever the Registrar considers most appropriate in the circumstances and in the
interest of the holders of those policies.

(6) The Lloyd's correspondent shall, on receipt of such written notice from the
Registrar, within a period of 60 days of the date of the notice, pay into the Lloyd’s South 50
African Trust or the LIoyd’s South African Transitional Trust or partly into the one and
partly into the other, as directed by the Registrar, the money owing by him or her to the
Lloyd’s underwriter or underwriters concerned.
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Application of other provisions of Actto Lloyd’'s

63. (1) Section 45 shall apply with the necessary changes in relationto aLloyd's
tort-esp(mdenr as it’ the Lloyd's correspondent concerned were an independent
intermediary in respect of the Lloyd's broker concerned and the Lloyd's broker were a
short-term insurer. 5

(2) Section 47 shall apply with the necessary changes in relation to a Llosd's
correspondent as it” the Lloyd's correspondent concerned were a short-term  insurer

{3)Section 21 shall apply with the necessary changes in relation to the Llovd's
representative or deputy representative and to thetrustec of eachof the Lloyd's “['1 usts as
it each such trust were a short-term inSUrer and as if such representative and trustee were 10
a director of a short-term insurer.

(4) Section9S5).(6)and (7) shall apply with the necessary changes in relationto the
auditor appointed by virtue of section 57(5) in respect of each of the Lloyd's Trustsas
if the reference to section 28( 1 ) in section 1 9(5)(c) were a reference to section 60,

(5) Section20 shall apply with the necessary changes in relationto the Lioyd's 158
representative or deputy representative in respect of the Lloyd’s Trusts as it such
representative were a short-term insurer,

(6)Sections 31 and 33(1 )«).(h) and () and (2)shall, with the necessary changes.
apply to the Lloyd's Trusts, and in such application—

(a) each Lloyd's Trust shall be deemed to be a short-term insurer; 20

(h) the reference to sections 29 and 30 in section 3 | shal be construed as a
reference to paragraph 6(1) and (2) of Schedule 3:and

(c¢) section 33(2) shall be deemed to read as follows:
“The Lloyd's Trusts shallnot invest in derivatives other than derivatives
acquired out of or in respect of assets that are in excess of the aggregate 2S
minimum amount required to be held in the trusts at the time in accordance
with Schedule 3.”,

(7) () Sections 40 and 4 | shall apply to the Lloyd's South African Transitional Trust
and each portion of the LIoyd’s South African Trust relating toa Lloyd’ sunderwriter as
it the first-mentioned Lloyd's Trust or that portion of the latter Lloyd's Trust were a 30
short-term insurer and its policyholders were the persons who have or may have claims
against it.

(h}In such application—

(i) the reference in sections 40(2) and 4 | (2) to sections 12(3) and 34(2) shall
be construed as & reference to section 62(3); and 35
(ii ) portions of the Lloyd's South African Trust relating to more than one
underwriter may be included in a single application for the purposes of
winding-up.

Part I1X

Offences and penalties 40

Offences by persons other than short-term insurers

64. (1) A person, other than a short-term insurer, who—-
(a) contravenes or fails to comply with a provision of a notice, directive or request
referred to in section 4(3), (4) or (5)(a)(1), 21(2) or 26(2),
(b) contravenes or fails to comply with a provision of section 8(1)(«) or (hjor (5), 45
16(2), 22(1), 27(1), 43(1). 44, 45, 46 or 48(1) o1 (3);
() where a rule contemplated in section 55(2)(e) so provides, contravenes or fails
to comply with a provision of any rule under section 55(5), to the extent so
provided: or
(d) furnishes false information in relationto an application referred to in section 50
9(1) or an application tfor the approval of the Minister under a provision of this
Act.
shall be guilty of an offence and liable on convictionto alinenot exceeding R 1 ()() 000
or to imprisonment for a period not exceeding one year or to both such tine and such
imprisonment. 55
2).\ person.otherthana sh(w-term insurer. who contrivenes or fails to comply with
section ety or (h), 3121 251 or (2) or 493y or (6). shall be guilty of anoftence and
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liable on conviction to a fine not exceeding R1000000 or to imprisonment for a period
not exceeding 1 () years or to both such fine and such imprisonment.

Otfences by short-term insurers

65. (1) A short-term insurer which—

(a) contravenes or fails to comply with a provision of a notice, directive or 5
requirement referred to in section 4(2), (3) or (4), 21(1) or (2), 26(1), 34(2)(u)
or 35(2);

(b) contravenes or failsto comply with a provision of section 16( 1), 17, 18, 22(1)
or (2), 24(1), 35(1), 43(1), 44, 45, 46, 47, 48(1) or (2) or 50; or

{c) where arule contemplated in section 55(2)(ej so provides, contravenes or fails 10
to comply with a provision of any rule promulgated under section 55(5), to the
extent so provided,

shall be guilty of an offence and liable on conviction to afine not exceeding R 100000.

(2) A short-term insurer who contravenes or fails to comply with a condition
contemplated in section 9(2)(a) or a provision of ar otice under section 12(2)(c) or 15
13(2), orof section 7( 1)(a), 15(1), (2), (4) or (5), 19(1) or (3), 23, 25(1) or (2), 28(1), (3)
or (4), 33 or 49(4) or (6), shall be guilty of an offence and liable on conviction to atine
not exceeding R 1 000" 000.

Penalty for failure to furnish Registrar with returns etc

66. ( 1) A person who fails to furnish the Registrar with a return, information or 20
document, as provided by this Act, within the prescribed or specified period or any
extension thereof, shall, irrespective of any criminal proceedings instituted against the
person under this Act, be liable to a penalty not exceeding R 1 000 for every day during
which the failure continues, unless the Registrar, on good cause shown. waives the
penalty or any part thereof. 25

(2) A penalty contemplated in subsection ( 1) shall be imposed by notice by the
Registrar on the person concerned. and such imposition shall be preceded by the
procedures prescribed by the Minister to afford such person a reasonable opportunity to
be heard, and shall take effect on a date specified in such notice of the Registrar which
may be a date prior to the date of the notice. 30

(3) A penalty so imposed shall constitute a debt due to the Board and shall be
recoverable by action by the Board in any court having jurisdiction.

Part X
Transitional and general provisions
Transitional provisions 35
Continued registration of existing insurers

67. (1) A person who immediately prior to the commencement of this Act was

registered in terms of the repealed Act, and was, by virtue of that registration, authorised
to carry on short-term insurance business as detined in that Act, shall be deemed to be
registered as a short-term insurer in terms of this Act and shall, subject to this Act, be 40
authorised, in the case of a person who was so authorised to carry on the short-term
insurance business of providing or undertaking to provide policy benefitsin terms of —

{a) accident and hedlth policies;

(b) engineering policies;

{c) guarantee policies; 45

(d) liability policies;

(e) miscellaneous policies;

(f) motor policies;

{g) property policies; or

(h) transportation policies, 50
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to carry onthat business subject, as if’ [hey were conditions contemplated in section
9(2)(a)of this Act.to the conditions which had been determined in respect of such
person in relation to such person’s registrationto carry on that business in terms of the
repealed Act.

{2) A personreferredto in subsection (1) shall, within a period of six months after the 5
commencementof this Act. make application to the Registrar in accordiance with section
32y forthe issuing to such person. as contemplated in section 9(2)(1)). of anew
certificate of registration in exchange for the certificate of registration issued to such
person under the repealed Act.

(3) Upon receipt of an application in terms of subsection (2), the Registrar shall issue 10
the new certificate of registration specifying the conditions referred to in subsection (1)
asif they had been determined by him or her with the necessary changes in termsof
section 9. and shall not thereupon vary any of those conditions, or determine anew
condition, otherwise than in terms of sectioni 1.

Certain existing insurers to cease long-term insurance business or to separate it |5
from short-term insurance business

68. A person referred to in section 67( | ). whowas. by virtue of such person’s
registration under the repealed Act, authorised to carry on both short-term insurance
business and long-term insurance business, other than reinsurance business only, as
defined in that Act. shall. withina period of six month: after the commencement of this 20
Act. make arrangements satisfactory to the Registrar and in accordance with the
appropriate provisions of the Long-term Insurance Act, 1998, which have the result—

{a) that the short-term insurer ceasesto carry on that king-term insurance
business: and

{h) that the short-term insurance business concerned is carried on by a short-term 25
insurer and the long-term insurance business concerned is carried on by a
long-term insurer.

General provisions

Special provisions concerning short-term insurers that are not public companies

69. (1) Notwithstanding anything to the contrary in any law contained, a short-term 30
insurer which is not a public company shall be subject to section 36 of the Companies
Act with the necessary changes as if it were a public company having a share capital.
(2) The pravisions of this Act shall prevail over any provision of alaw under which
a short-term insurer contemplated in section 9(3 )(«)(i1 ) is incorporated if that provision
isinconsistent with this Act. 35
(3) The financial statements of a short-term insurer shall be drawn up and presented
inaccordance with Generally Accepted Accounting Practice.

Regulations

70. The Minister may make regulations not inconsistent with this Act—

() prescribing all matters which are required or permitted by this Act to be 40
prescribed by regulation:

(h) limiting the amount which and the extent to which ashort-term insurer may
invest in particular kinds and categories of assets, prescribing the basis on
which the limit shall be determined and defining the kinds or categories of
assets to which the limit applies: 45

(¢) authorising the Registrar to grant unconditional or conditional exemption.
whether unlimited or limited in duration, from provisions of the regulations
contemplated in paragraph (b);

{d) prescribing the caculation of the additional amounts of assets contemplated in
section 29, 50

(t) prohibiting any considerationfrombeing oftered or provided. or limiting the
consideration which may be ottered or provided, from, by or on behalf of a
+orl-term insurer oral.loyd’s underwriter to any personfor rendering
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services as intermediary, or to any other person associated in business with or
related within the second degree of consanguinity or affinity to any person
who has rendered or is to render such services,

prohibiting any consideration from being offered or provided, or prescribing

the manner in and conditions on which consideration may be oftered or 5
provided, from, by or on behalf of any person other than a short-term insurer

or Lloyd's underwriter to any person for rendering services as intermediary, or

to any other person associated in business with or related within the second
degree of consanguinity or affinity to any person who has rendered or is to
render such services; 10
prescribing diftferent or additional requirements for the receipt or retention of,

or dealing with money in respect of premiums;

prescribing that every short-term insurer shall within a specified period as
from the close of each financial year of its short-term insurance business
furnish the Registrar with a statement of all changes which occurred during 15
the said year in specified matters in relation to the insurer concerned.

(2) Regulations made under this section may prescribe a fine or a period of
imprisonment not exceeding one year for a contravention of or afailure to comply with
a provision of the regulations.

(3) The Minister shall publish any regulations made under this section in the Gazerte. 20

I nter pretation of certain referencesin existing laws

72. Unless it would in a particular case be clearly inappropriate, a referencein a law
in force immedi ately before the commencement of this Act—
(a) to adomestic insurer or a registered insurer, shall be construed as a reference

to ashort-term insurer or along-term insurer. as the case may be; 25

{b) to any particular kind of short-term insurance business as detined in the

repealed Act, shal be construed as a reference to the kind of short-term
insurance business referred to in this Act which constitutes that business.

Short title and commencement

73. This Ac[ shall be called the Short-term Insurance Act. 1998, and shall come into 30
operation on a date fixed bv e President by proclamation in the Gazerre.
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Schedule 1
(Section 29)
Kinds of assets
Requirement for claim to be asset, and definitions

1. For the purposes of this Schedule and section 29 a claim qualities as an assetin the
Republic only if it is enforceable in accordance with the law of the Republic and is
realizable in the Republic, and—

“contract for differences’ means a contract the purpose of which is to secure a profitor
avoid aloss by reference to fluctuations in the value or price of—
(a) an asset;
(b} income from such asset; or
(c) an index of such assets or the income therefrom:
“derivatives’ means—
{a) an option contract as contemplated in the definition of “securities’ in section
1 of the Stock Exchanges Control Act, 1985 (Act No. 1 of 1985);
(b) a futures contract and an option contract as defined in section 1 of the
Financial Markets Control Act, 1989 (Act No. 55 of 1989); and
{c) a contract for differences;
“listed”, in relation to an asset referred to in item 16(5) of the Table to this Schedule,
means that—
{a) there has been granted and not withdrawn, a listing in respect of that asset on
a stock exchange outside the Republic, and that transactions in the asset are
effected regularly on that stock exchange; or
(b) transactions in that asset are effected regularly on a regulated market;
“margin”, in relation to a stock exchange referred to in item 16(5)(ajfaa) of the Table
to this Schedule, means the margin as defined in regulations issued or approved by the
appropriate authority of the state in which the stock exchange is situated or which is
required by that stock exchange;
“margin deposit” means a margin with SAFEX and astock exchange referred to in item
16(5)(a)(aa) of the Table to this Schedule;
“margin with SAFEX” means the margin as defined in the rules of the South African
Futures Exchange referred to in section 17 of the Financial Markets Control Act, 1989;
“n.e.s.” means not elsewhere specified in this Schedule;
“regulated market” means a market situated outside the Republic which is characterised
by—
(a) regular operation; and
{b) the fact that regulations are issued or approved by the appropriate authority of
the state where the market is situated to determine conditions—
(i) for the operation of and access to the market; and
(ii) to be satisfied by a financial instrument in order for it to be effectively
traded in the market;
“securities’ includes bills, bonds, debentures and debenture stock, loan stock,
promissory notes, annuities, negotiable certificates of deposit and other financial
instruments of whatever nature;
“shares’” includes share stock.

Derivatives

2. An instrument shall be deemed not to be a derivative for the purposes of this
Schedule unless—
{a) it is based on an underlying asset of the kind set out in the Table to this
Schedule or has the equivalent effect to such an instrument; and
(h) in the case of—
(i) an over-the-counter instrument, it is capable of being readily closed out
and is entered into with a counterparty approved by the Registrar subject
to such conditions as he or she may determine;
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(i) an instrument referred to in item 16(5)(d) of the Table to this Schedule,
itislisted; or

(iii) any other instrument, it is regularly t -aded on a licensed stock exchange
in the Republic. or on any other financial market in the Republic
approved by the Registrar subject to such conditions as he or she may 5

determine.
Kinds of assets
3. Thekinds of assets contemplated in section 29(2), are those set out in the following
Table:
Table 1)
[tem Description of assets
no.

1. Bank notes and coins, including Krugerrand coins of all denominations, issued or 15

caused to beissued in terms of the South African Reserve Bank Act, [989 (Act No.
90 of 1989).

2. A credit balance in an account with, or a deposit, including a negotiable deposit and

3.

abill, accepted by, an institution finally registered under the Banks Act, 1990 (Act

No. 94 of 1990), or the Mutual Banks Act, 1993 (Act No. 124 of 1993). 20
Public deposits with the Corporation for Public Deposits established by section 2 of

the Corporation for Public Deposits Act, 1984 (Act No. 46 of 1984).

4. Securities issued by, andloans made to. the Government of the Republic in terms of

5.

6.

9.

section 19 of the Exchequer Act, 1975 (Act No. 66 of 1975).

Securities and loans guaranteed by a Minister of the Republic under section 35 of 25
the Exchequer Act, 1975.

Securities issued or guaranteed by, and loans made to or guaranteed by, a body,
council or institution under the repealed Provincial Government Act, 196 | (Act No.

32 0f 1961).

. Securities issued by, andioans made to. the Local Authorities Loans Fund Board 30

under the Local Authorities Loans Fund Act, 1984 (Act No.67 of 1984).

. Securities issued or guaranteed by, and loans made to or guaranteed by. the Rand

Witer Board under the Rand Water Board Statutes (Private) Act. 1950 (Act No. 17

of 1 950).

Securities issued or guaranteed by. andloans made to or guaranteed by, Eskom 35
under the Eskom Act. 987 (Act No.40 of 1987).

1 (). Securities issued or guaranteed by, loans made to or guaranteed by, and deposits

with, the Land and Agricultural Bank of South Africa under the Land Bank Act.
1944 (Act No.13 of 1944).

11. Securities issued or guaranteed, andloans raised or guaranteed. under the Legal 40

Succession to the South African Transport Services Act, 1989 (Act No. 9 of 1989).

12. Securities and loans, n.e.s, which are—

{a) issued by or made to a body torpor’:ite established by alaw of the Republic;
and

(b) approved by the Registrar for the purposes of this Schedule generally by 45
notice in the Gazette subject to the conditions determined by the Registrar and
specified in the notice.

13. Securities issued by—

{a) the government of;

(b) alocal authority in; or 50
(c) a body corporate established by a law of,

aterritory forming part of the Republic, but which territory at any time before 27
April 1994 did not form part of the Republic, which securities have been approved

by the Registrar for the purposes of this Schedule generally by notice in the Gazetre

and subject to the conditions determined by the Registrar and specified in the 55
notice.
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14. [removable property in the Republic.

15. Motor vehicles, furniture and office equipment, including computer equipment,
used by the short-term insurer concerned in the course of its business in the
Republic.

16. (1) Shares and debentures issued by a company incorporated in the Republic.
(2) Shares, debentures and depository receipts which are—

() issued by an institution incorporated outside the Republic; and

(h)listed on a licensed stock exchange in the Republic.

(3) Linked units—

fa) in respect of institutions one or more of which is or are incorporated
outside the Republic; and

{b) which are listed on a licensed stock exchange in the Republic.

(4) Loan stock listed on a licensed stock exchange in the Republic issued by a
company incorporated in the Republic.
(5) (a) Listed—
(i) securities issued by a government of a country other than the
Republic; or
(i) securities and shares issued by an institution incorporated outside
the Republic,
in respect of which the Registrar has recognised the—
(aa) stock exchange outside the Republic; or
(bb) country, other than the Republic, in which the regulated market
concerned is situated,
subject to the conditions determined by the Registrar.

(b) A credit balance in an account with, or a deposit, including a negotiable
certificate of deposit, or a hill, accepted by, an institution incorporated
outside the Republic, in a country approved by the Registrar, which
would have been a bank in terms of the Banks Act, 1990, if it were
incorporated in the Republic.

(c) Units which are derived from or linked to one or more assets referred to
in paragraphs (a) and (b).

(d) Derivatives and margin deposits on the assets referred to in paragraphs
() and (b).

17. Unitsin a unit trust scheme registered in terms of the Unit Trusts Control Act, 1981
(Act No. 54 of 1981).

18. Derivatives and the margin deposit in the Republic.

19. Claims secured by mortgages over immovable property in the Republic.

20. Other claims, n.e.s., against—

(a) along-term insurer in terms of a long-tern] policy;

(h) a person in the Republic; and

(c) any stock or shares in a body corporate which is not incorporated and
registered in the Republic but which, in the opinion of the Registrar, carries on
business in the Republic and which has been approved by the Registrar
generally by notice in the Gazette and subject to the conditions determined by
the Registrar and specified in the notice.

21. Premiums due and payable to the short-term insurer in respect of short-term
insurance business carried on in the Republic.
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Schedule 2
(Sections 29,30 and 32)
Method of calculation of value of assets and liabilities
Part |
Valuation of assets 5
Amounts to be disregarded

i. For the purposes of the calculation of the value of assets contemplated in sections
29 and 30—
{a) there shall be disregarded—

(i) any amount of premium, excluding a premium in respect of a short-term 10
reinsurance policy, which is due and payable, including a premium
debited to an intermediary or a deferred installment ot a premium and
which remains unpaid to an insurer, irrespective of whether or not the
premium hits been paid to an intermediary, after the expiry of aperiod of
60 days from the date on which it became due and payable in terms of the 15
short-term policy;

(i) an amount, excluding a premium in respect of a short-term reinsurance
policy, which remains unpaid after the expiry of a period of 12 months
from the date on which it became due and payable:

(iii) an amount representing administrative, organisational or business 20
extension expenses incurred directly or indirectly in the carrying on of
short-term insurance business;

(iv) an amount representing goodwill or an item of a similar nature:

(v) an amount representing a negative l-ability or areinsurance contract in
terms of which the short-term insurer concerned is the policy hoider; and 25

(vi ) an amount representing a prepaid expense or a deferred expense: and

{bh)the value of the assets mentioned in paragraph 2, in which a reference to an
item by number means areference to the item of the Table to Schedule 1, shall

be as specitied in that paragraph.

Calculation of values 30

2. The value of—

{a) a Krugerrand coin referred to in item i. shall be the price which the South
African Reserve Bank isprepired to pay tor it on the date as at whichitsvalue
is calculated;

() a credit balance, deposit or margin deposit referred to in items 2, 3,10, 35
16(5)(H) and (d)} and 18, shall be the amount thereof:

(¢) anasset referred to initem4,5,6,7.8, 9,10, 11,1213 0or 16(1 ). (2). (3).¢h
or (S)a)or(c) which is listed on a stock exchange and for which a closing
price was quoted on that stock exchange on the date as at which the value is
determined, shall be the closing price or the closing price last so quoted: 40

(d) an asset referred to in items 16(5)(c) and17. shall be the price at which the unit
would have been repurchased by the unit trust management company on the
date as at which the valueis calculated. and in the case of a property unit trust,
the market value, and if it islisted on a stock exchange and for which aclosing
price was quoted on that stock exchange on the date as at which the value is 45
determined, the closing price. or the closing price last so quoted:

(e) afutures contract referred to in items 16(5)(d) and 18. shall be determined by
the mark-to-market as defined in the rules of the South African Futures
Exchange referred to in section 17 ot the Financial Markets Control Act. 1989
(Act No. 55 of 1989): 50
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(f) an option contract referred to in items 16(.5)(d) and 18 for which a price was
quoted on a stock exchange on the date on which the vaue is calculated, shall
be that quoted price;

(g) an asset referred to in item 21, shall be the amount of premiums fess—

(i) the amount or estimated amount of any commission which the short-term 5
insurer owes or for which it islikely to become liable in connection with
the premiums;

(i) a provision of 7,5 percent of that amount, to cover the risk of loss arising
from non-receipt by the insurer of any premiums:

(h) an asset referred to in item 14, 15. 19 or 20¢b) or (¢ ), or an asset not otherwise 10
specified in this paragraph, shall be an amount not exceeding that which could
have been obtained on the sale of the asset between a willing seller anda
willing buyer, acting at arm’s length and in good faith. as estimated by the
insurer;

(i) an asset referred to in item 20¢a), shall be the amount which would be payable 15
to the policyholder upon the full surrender of the policy on the day on which
the value is calculated;

(j) a derivative not mentioned in subparagraph (e) or (f) shall be calculated as
determined by the Registrar from time to time.

Savings 20

3. (1) Notwithstanding paragraphs 1 and 2, if the Registrar is satisfied that the value
of an asset, when calculated in accordance with paragraph 2, does not reflect a proper
value, the Registrar may direct the insurer to appoint another person, at the cost of the
insurer, to place a proper value on that asset or the Registrar may direct the short-term
insurer to calculate the value in another manner which the Registrar determines and 25
which will produce a proper value for that asset.

(2) An asset in respect of which no basis of valuation is prescribed in paragraphs 1 and
2 shall be valued in accordance with Generally Accepted Accounting Practice.

Part 11
Valuation of liabilities 30
Method of calculating amount referred to in section 32(1)(a)(ii)

4. The minimum amount referred to in section 32 1 )(a)(ii), shall be an amount equal
to 7 per cent or such other percentage as the Registrar may direct in a particular case, of
the total amount of all of the premiums payable to the short-term insurer under
short-term policies entered into by it in the period of 12 months preceding the date on 35
which the amount is calculated, reduced by the total amount payable by the short-term
insurer as premiums under approved reinsurance policies in respect of the short-term
policies concerned.

Method of calculating unearned premium provision

5. (1) In respect of short-term policies, other than short-term reinsurance policies, the 40
minimum amount of the unearned premium provision referred to in section 32(1 ¥b)
shall, subject to subparagraph (3), be the amount calculated by means of the formula——

C
(A—B)x(I—E) 45

in which formula—

A represents the amount remaining after deducting from the total amount of all of the
premiums payable to the short-term insurer under al of the short-term policies
concerned for the whole of the period for which each of those short-term policiesis
operative, of— 50

(a) the total amount of so much of those premiums as has been refunded as a
result of the cancellation or variation of the policy;
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insurer as premiums under
(b} the total amount payable by the short-term

approved reinsurance policies in respect 05%@5&7%@%%%%%%&%

B represents the total amount of the consiIdrﬁreartriTc])gdiariGB in respect of the short-term
terms of section 48 to independent &P
policies concerned, reduced by the total amount of any copgigierati QihBay apia &n the
short-term insurer in respect of approved reinsurance
liabilities in respect of the short-term policies concerned are reinsured: Provided that
such reduction shall not exceed an amount equal to the maximum consideration
which would have been payable to an independent intermediary in terms of section 10
48 had those contracts been short-term policies other than short-term reinsurance
olictes;

Fepresents the number of days in the period from the date of the commencement of
the short-term policy until the day on which the calculation is made in accordance
with this paragraph:
represents the total number of days during the whole period for which the short-term 15
policy is operative.

. . » the minimum amount of the
(2) in respect of short-term reinsurance policie® 1y p) ghall, subject to subpara-

unearned premium provision referred to in section
graph (3), be the amount calculated by means of the formula—

(A-B)
2

20

in which formula

A represents the amount remaining after deducting from the total amount of all
of the premiums payable to the short-term insurer under all of the short-term 25
policies concerned for the wholc_e of the period for which each of those
short-term policies is operative. Of—

{a) the total amount of so much of those premiums as has.been refunded as
aresult of a cancellation or variation of the policy;

(h) the total ymount payable by the shori-term jinsyrer _as nremitms undey 30
approved reinsurance policies FH'}égpecf of ?ﬁe :hort-term policies

concerned:

B represents the total .um(.»unt of g:onmd_e_rumnslu BMb[I gé);{n ;Q?nﬁfr?{t(;fe{ﬁb@%éﬁ{
in respect of those reinsurance policjes, . ¢ ‘onsideration
of the said premiums. '€ uced by the total amount 01 any CONSIACTHEH
payable to the short-term insurer in respect of approved reinsurance policies
under which its liabilities in respect of the short-term policies concerned are
reinsured: Provided that such reduction shall not exceed the total amount of
consideration paid by the short-term insurer in respect of those policies.

(3) A short-term insurer shall, if the Registrar so approves or by notice requires, arrive 40
at the minimum amount of its unearned premium provision by means of a calculation
which is different from that set out in subparagraph (1) or (2) and which the Registrar is
satisfied places a more appropriate value on the liabilities concerned.

35

Method of calculating contingency reserve

6. The minimum amount of the contingency reserve referred to in section 32( 1 )(c) 45
shall be—

{a) an amount equal to 10 per cent of the total amount of al of the premiums
payable to the short-term insurer under short-terrn policies entered into by it in
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the period of 12 months preceding the date on which the amount is calculated,

reduced by the total amount payable by the short-term insurer as premiums

under any approved short-term reinsurance policies in respect of the
short-term policies concerned; or

(b)at any time during a period, not exceeding three years, as the Registrar may 5
approve, such lesser amount as the Registrar may approve, subject to the
conditions the Registrar determines, if the Registrar is satisfied that the
short-term insurer concerned—

(i) has incurred claims under short-term policies of such extent and as a
result of such extraordinary events that it is reasonable to meet all, or | ()
such part as the Registrar may approve, thereof from the contingency
reserve; and

(i) will be able to restore the reserve to the amount required in terms of
subparagraph (a) within that approved period.

Determination of value of other liabilities 15

7. (1) For the purposes of section 29, the value of the liabilities of a short-term insurer,
other than those referred to in paragraphs 5 and 6, shall be determined in accordance
with Generally Accepted Accounting Practice.

(2) Notwithstanding subparagraph (1), any liability of a short-term insurer in respect
of which its creditor has waived any right to have the obligation discharged until all 20
obligations to other creditors have been discharged in full, shall be valued in a manner
and for an amount determined by the insurer and approved by the Registrar.

Schedule 3
(Section 60)

Lloyd’ssecurity 25

The security to be provided by or on behalf of LIoyd's underwriters in accordance
with section 60 shall be as follows:

Definition of “ South African short-term insurance policy”

1. (1) In this Schedule “ South African short-term insurance policy” means, subject to
subparagraphs (2) and (3)— 30
{a) a short-term policy which relates to-
(i) risks in respect of immovable property, including buildings. fixtures
and other fixed improvements, located in South Africa; or
(if) any other risks where—
(aa) the insured is a natural person resident in South Africa; or 35
(bb) in any other case, the insured has its registered office or
principal office or principal place of businessin South Africa;
and
(b) a short-term reinsurance policy where the reinsured short-term insurer has its
registered office in South Africa. 40
(2) In paragraph 8, a South African short-term insurance policy means, subject to
subparagraph (3), a short-term policy or short-term reinsurance policy referred to in
subparagraph (1) which—
(a) commenced before the date of commencement of section 60:
(b) has commenced on or after the date of commencement of section 60, and— 45
(i) was accepted under an authority given by the underwriter
before that date to another person: or
(i) commenced as a result of the exercise of a right granted by
the underwriter before that date to the insured to determine
if and when the risk would commence; or 50
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(iii) was accepted by a person in terms of an agreement dated
prior to that date between the underwriter, a LIoyd’s broker
and one or more other Lloyd's underwriters or insurers or
both,

in circumstances in which, in accordance with Lloyd’s accounting practice, the policy is
accounted for in any calender year of account of the underwriter before the date of
commencement of section 60.
(3) A short-term policy or short-term reinsurance policy referred to in subparagraph

(2) shal only be a South African short-term insurance policy if—

{a) the application for the policy was received;

{b) the policy documentation was issued; or

(c¢) the premiums under the policy are received,
by any person in South Africa on behalf of the underwriter.

Security to be provided to Lloyd’s South African Trust

2. Subject to paragraph 8 and the approval of the Registrar, the security referred to in
paragraph 4 shall be provided to the trustee of the Lloyd’s South African Trust, to be held
and administered by the trustee in terms of the trust deed of the LIoyd's South African
Trust.

By whom and manner in which security to be provided

3. The security referred to paragraph 4 shall be provided by the persons and in the
manner set out in the trust deed of the Lloyd's South African Trust.

Amount of security

4. (1) The minimum amount ot the security to be provided by or on behalf of aLloyd's
underwriter is an amount equivalent to—

(I) the estimated amount payable by the underwriter in respect of claims
which have been incurred under South African short-term insurance
policies and reported but not yet paid. less

(h) anallowance in respect of reins urance cover held, which allowance shall
be a percentage of the amount contemplated 1o item (a), calculated by the
tformula—

A=B o0
A

in which formul -

A represents the premium income received by al Lloyd's underwriter. under alt
short-term insurance policies underwritten by them less brokeruge and
commission: and

B represents the amount of A lessal premiums paid for reinsurance cover held
hy those underwriters,

during. in the case of both A and B. the latest calendar year prior to the calculation as
reported in the most recent published Global Results of Lloyd's available atthe time and
approved by the Registrar: plus

(c)aprovision for claimsincurred but not yet reported equal to 7% of the total net
amount of the premiums under South African short-term insurance policies
received by or on behalf of the underwriter at LIoyd’s Policy Signing Office
during the year ended on the last day of the quarter concerned.

(2) For the purpose of item (¢) of subparagraph (1) “net amount” means the net
amount after deduction of the aggregate of—

{a) the same percentage of such total premiums as the percentage contemplated in
item (b) of subparagraph (1 ). in respect of reinsurance cover held:

(h) the aggregate of the refunds made by or on behalf of the underwriter during
[he year in respect of premiums under South African short-term insurance
policies,

{c) brokerage and commissions in respect of the premiums concerned: and

tdy any vax payable on the premiums concerned, other than taxes payable on net
mcome:

Provided that only premiums received and refunds made on or after the date of
commencement of section 60 shall be taken into account for that purpose.
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Contributions and withdrawal of surplus

5. The minimum amount contemplated in paragraph 4 is to be calculated quarterly,
and if the minimum amount—

{a) exceeds the value at that time of the portion of the LIoyd's South African Trust
Fund relating to the underwriter concerned, the difference shall be paid to the
trustee: or

(b} is less than that value. the diftference may be withdrawn. in accordance with
the trust deed of the Lloyd’s South African Trust.

Investment of trust funds

6. (1) Thefundsin the Lloyd's South African Trust shall be invested in assets of the
kinds set out in Schedule 1.

(2) Subject to section 63(4), the aggregate value of the assets referred to in
subparagraph (1) shall, in respect of each particular kind of category specitied by
regulation, when expressed as a percentage of the aggregate minimum amount required
to be held in the trust at that time in accordance with Schedule 3, not exceed the
percentage specitied by regulation in relation to that kind or category of asset.

(3) The Registrar may approve the increase of a percentage specified by regulation—

fa)ina particular case;
(h) for a specified period: and
(c) subject to the conditions he or she may determine.

(4) For the purposes of paragraph 5 and subparagraphs ( 1) and (2) assets shall be
valued in accordance with Schedule 3.

(5) The net income or gain or loss arising from the investment of the funds in Lloyd's
South African Trust shall be dealt with in accordance with its trust deed.

Returnsin respect of Lloyd’'s South African Trust

7. A return in respect of the Lloyd’'s South African Trust shall be submitted to the
Registrar by Lloyd's or the Lloyd’s representative-—
{a) in the medium and form;
(b) containing the particulars: and
(c) by the date and within the period,
as prescribed by the Registrar.

Transitional provisions

8. (1) In respect of a policy defined in subparagraph (2) of paragraph 1, paragraphs 2
up to and including 7 shall apply with the following changes:

(a) All references to the “Lloyd’s South African Trust” shall be construed as
references to the “Lloyd’'s South African Transitional Trust”;

(b) such of the deposit held on the date of commencement of section 60 in respect
of aLloyd's underwriter under section 60(1)(i) and (j) of the repealed Act as
isequal to the minimum amount for that Lloyd’s underwriter calculated as set
out in paragraph 4 as at a date agreed with the Registrar, shall be transferred
on that date to the Lloyd's South African Transitional Trust for the credit of
that underwriters deposit in that trust, and any balance shall be paid to
Lloyd's;

(c) in calculating the amount of the security. paragraph 4(c¢) shall be disregarded;
and

(d) the reference to “quarterly” in paragraph 5 shall be construed as a reference
to “annually or at such other intervals as may be approved by the Registrar
from time to time”:

Provided that this paragraph shall cease to apply. arid the provisions of paragraphs 2 up
to and including 7 shall apply from the latter date without change, to-
(i) such policy in the event of the reinsurance, as set out in the trust deeds
of the Lloyd's Trusts. of al the obligations under the policy by another
Lloyd's syndicate; and
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(i) if the Registrar and Lloyd's so agree.

(2) If the Lloyd's Trusts have not been created before the date of commencement of
section 60, the provisions of section 60( | ) a).(h).(c).(i),(j).(1).(m),(n).(o}.(p).(r) and
(t).to the extent that they refer to the trust account and assets contemplated in the
repealed Act, shall continue to apply until such creation, in lieu of the provisions of this 5
Schedule.
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MEMORANDUM ON THE OBJECTS OF THE SHORT-TERM
INSURANCE BILL

1. INTRODUCTION

The Bill proposes the partial replacement of [he Insurance Act, 1943 (Act No. 27 of
1943}, (the “current Act”) in terms of which the insurance industry is regulated and
supervised in the Republic, by [he promulgation of a Short-term Insurance Act. The
current Act is proposed to be repealed by the Long-term Insurance Bill introduced
together with this Bill.

2. BACKGROUND
The following is a short background of the Bill’s introduction.
2.1 The need for a new insurance enactment

The reasons for rewriting the current Act are set out below:

2.1.1 The current Act dates back to 1943. This brings forth the following problems:

2.1.1. 1 The short-term insurance industry has continually undergone mgjor and
significant changes since the current Act became effective. This necessitated continual
amendments to the current Act to remain abreast of the changes. Over time these
amendments resulted in:

— an unsystematic enactment with similar topics dealt with in different areas of
the current Act;

— the current Act becoming progressively more difficult to interpret;

— the current Act very often being outdated 1n relation to the practical realities
applying in the industry, particularly in relation to products,

— the current Act failing to clearly regulate expanded and ancillary activities of
short-term insurers, leaving those activities unsupervised and unregulated;
and

— outmoded nomenclature and terminology being used in the current Act.

2.1.2 Politicoeconomic changes in the relationship pattern between large businesses
and individual consumers require that consumer protection measures had to be atered
and, in most cases, expanded.

2.1.3 The current Act contains a number of provisions which are obsolete and no
longer find application, having been overtaken by legal and social developments.

2.1.4 Changes in regulatory policy and its underlying approaches require an expanded
and different legidative base which cannot be sustained by the current Act. Examples
thereof are:

2.1.4.1 Disclosure of salient information on products and their costs.

2.1.4.2 “Fit and proper” testing of the executive management of short-term insurers.

2.1.4.3 A more functional approach to superv ision as opposed to the current
institutional approach.

2.1.5 Expected future trends in the industry, following on a post sanctions and more
internationalised environment, require that legislative provision be made for meaningful
supervision thereof and the disciplines subject to which it is to take place.

2.1.6 Recent practical experience in the event of insurance failures have highlighted
anumber of shortcomings in the current Act, most notably in the following areas:

2.1.6.1 The limited ability of the Registrar to intervene significantly when failure is
apparent but not yet imminent.

2.1.6.2 The limited number of options at the disposal of the Registrar if he or she were
to intervene.

2.1,6.3 Therigidity of the framework within which the Registrar has to function and
the lack of capacity which he or she has to adopt a flexible approach or apply his or her
judgment when action is necessary.

2.1.7 Because of definitional uncertainty in the current Act concerning the business
areas of long-term insurers and short-term insurers. respectively. they have progres-
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sively encroached on each other’s traditional markets. This underscores the need for
better demarcation between the industries and also the need to have two separate Acts.

2.1.8 It has been necessary to amend the current Act from time to time to cater for
industry specific needs. If those amendments related to the general provisions in the
current Act, it has always been problematical to amend the general provision in relation
to one industry whilst retaining the status quo in relation to the other. That also required
the splitting of the current Act into two industry specific Bills, i.e. one for life insurance
and one for non-life insurance.

2.2 Guiding principles in drafting the Bill

The following principles were considered important in drafting the Bill and were
adhered toasfar as possible:

2.2. 1 The Bill was designed to be free-standing and complete as far as possible, so as
to reduce the need to refer to extraneous sources for information.

2.2.2 There was a consistent endeavour to produce a more “user friend] y* Bill. The
language and content have been simplified to ease interpretation and to promote clarity.

2.2.3 The provisions of the current Act were reconsidered as to their purpose and
significance and, unless necessary, they were deleted or reformulated.

2.2.4 A deliberate attempt was made to create regulatory flexibility by providing the
Registrar with circumscribed discretionary power, without creating uncertainty as to the
legal position where the discretion is not exercised.

2.2.5 Whenever the powers of’ the Registrar are extended to increase his or her ability
to act swiftly and decisively, sufficient new checks and balances were introduced to
protect fundamental rights.

2.2.6 Due to the costs associated with complying with regulation, there was an
endeavour not to impose any new or more costly regulatory requirements than the ones
currently in force, unless absolutely necessary. Wherever unnecessary COsts resulted
from regulation under the current Act. those are being removed.

2.2.7 It was accepted that the regulatory dispensation. if too strict. could implicitly
preserve vested interests by raising the threshold of entry into the industries
significantly, Consequently provision is being madeto allow lower thresholds for new
entrants without sacrificing regulatory  standards.

2.2.8 Competitive neutrality is being preserved between the long-term and short-term
insurance industries as well as between individual insurers und care is being taken not to
create systemic benetits in any particular direction.

2.2.9 Industry involvement and input was obtained on an extensive basis in an
inclusive process so as to ensure widespread industry acceptance and subsequent
compliance.

2.2.10 Therole of the professions in the industries and the reliance placed onthem by
the supervisor are significantly redefined. with the professions assuming increased
responsibility to promote corporate governance and internal discipline.

2.2.11 The common law principles of insurance are disturbed as little as possible. so
asto preserve the basis on which the industry and its clients have obtained their present
interest in the financial sector.

2.3 Summary of major changesin the Bill

The following is a short overview of fundamental changes that are proposed by the
Bil 1, The instances where new approaches are proposed in relation to existing issues are
dealt with separately later in the memorandum.

2.3.1 Definitions
The Bill provides for major changes to the definitions applying in the current Act.

The definitions are being significantly rewritten. In particular. 8 classes of short-term
business are being defined as opposed to the 6 classes of’ the current Act. That is
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necessary to follow product development in the industry and to delineate more clearly
between long-term and short-term insurance. It also allows for more detailed and
specific reporting and supervision.

Significant changes are proposed to the definition of ** approved” reinsurance and [he
definition of “admissible’ “reinsurance has been deleted to bring our practice more in
line with international practice.

2.3.2Part |

Part | deals with the administration of the Actand creates the office of Registrar and
its general powers. This section has been changed by granting more specific powers to
the Registrar and the provision of statutory access to Court by the Registrar, which will
enable him or her to act. particularly to enforce the legislation by way of civil court
action. An Advisory Committee is established and its general functioning is provided
for. Certain procedural changes in the way which the Registrar interacts with the
industries, are also proposed.

2.33Part |l

This Part deals with the registration of short-term insurers. A number of new
provisions are found here, such as deeming provisions to facilitate action against
unregistered concerns and to create a presumption which domiciles insurance
obligations for regulatory purposes. It also contains a range of new provisions in relation
to the conditions subject to which registration may take place, allowing greater
flexibility and adding remedies at the disposal of the Registrar where conditions are not
adhered to.

2.34 Part 111

Part Il is a significant departure from the current Act in that it proposes to empower
the Registrar to regulate ancillary business activities of short-term insurers where such
activities may pose a risk to insurance assets. Those provisions also confer the power on
the Registrar to continuously delineate between the business areas of the two insurance
industries to prevent further encroachment on each other’s markets. It regulates, in an
extended manner, the auditing professions’ involvement in insurers and formally
imposes audit committee discipline on short-term insurers. Take-overs of and share
acquisition in short-term insurers are regulated here and a number of new provisions
whereby short-term insurers are precluded from introducing certain kinds of capital into
their capital structures are proposed here. The Registrar is allowed to apply “fit and
proper” testing to the executive management of short-term insurers and to remove
persons not suitable.

2.35 Part IV

In this Part the financial arrangements of short-term insurers are set out. Although the
fundamental principles of the current Act are retained, the ways in which short-term
insurers are to be tested for financial soundness are to be different, as solvency should be
demonstrated nationally as well as internationally, and the latter is becoming more
important. The new tests are more comprehensive and focused. A significant new feature
is the facility whereby the Registrar may enforce remedial action to assist a potentially
ailing insurer in the early stages. whereas tbe current Act prescribes drastic action. The
need for such provisions has been demonstrated empirically in the recent past.

2.3.6 PartsV and VI
In these Parts provision is made for the winding up of short-term insurers, judicial

management, as well as tbe procedures for amalgamation and transfer of business. They
remain substantively the same as in the current Act with certain improvements.
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2.3.7 Part V11

Thisisasignificant new Partin that it creates various consumer protection measures.
The majority of such measures in the current Act are retained, sometimes reformulated
and improved. The first mgjor change is an obligation to provide a policy document
within a fixed period in the case of personal lines policies issued by short-term insurers.
The second is the establishment of a mechanism whereby business practice rules with
the force of subordinate legislation may be formulated by the Minister with the
assistance of’ the Registrar and Advisory Committee, to deal quickly and focused with
malpractice that occur in particular areas, following a transparent procedure.

2.3.8Part VIII
This Part deals with the manner in which Lloyd’s of London operates in the Republic.
TheBitl provides for supervision focused on Lloyd’s underwriters as represented by an

approved general representative as opposed to the current Act's focus on the
authorisation of local Lloyd's agents.

2.39Part IX

In this Part the criminal of fences to be enacted by :he Bill are set out as well as the
penalties attaching thereto.

2.3.10 Part X

This Part sets out the transitional provisions n:cessary to effect the practical
implementation of the Bill.

2.3.11 Schedule 1

This Schedule proposes the kinds of assets that may be held by a short-term insurer.
No mator changes are proposed to the current Act’s provisions thereon.

2.3.12 Schedule 2

Schedule 2 contains the prescribed basis of valuation of the assets and liabilities of
short-term insurers. It follows the current Act and has been changed to some degree, so
as to make it more appropriate.

2.3.13 Schedule 3

This Schedule changes the provisions of the current Act in relation to the provision of
security by Lioyd's underwriters in the Republic.

A DIFFERENCES IN APPROACH TOQ ISSUES BETWEEN THE CURRENT
ACT AND THE BILL

Hereinafter it is attempted to shortly indicate where different principles were adopted
in the approach to existing issues in the Bill. It follows a system whereby the principle
of the provision of the current Act is stated (paragraph (a)), followed by tbe principle
praposed in the Bill (paragraph (b)) and a short explanation of the reason therefor

(paragraph (¢)).
3.1 General principles
The following are general principles followed in drafting the Bill

3.1.1Indust ry definitional anomalies

{a) Current position
The present definitions enabled progressive encroachment by the long-term and
short-term insurance industries on each other’s traditional markets, and resulted in the
incorrectapplication of statutory mechanisms to place products on the market.
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(h) New approach
Definitions have been reformulated so as to enable both industries to do what they are
presently doing in practice, even if it means direct competition in the same markets.
(') Reason
It is not possible to extinct the industries from markets where they have developed
vested interests, thereby removing any possible reversion to historically prevailing
demarcation. Instead they will have access to common markets but further encroach-
ment will be stopped.

3.1,2 Conditional registration

(a) Current position
The Registrar's power to determine conditions subject to which registration of
short-term insurers is granted is questionable and uncertain.

{b) New approach
Explicit provision is made to determine conditions subject to which new short-term
insurers may be registered and which shall function as a specific regulatory mechanism
on an individual and focused basis.

(c) Reason
Regulatory difficulties are experienced when specialist short-term insurers are registered
and in relation to the determining of limiting conditions so as to enable lower
capitalisation levels and the control of specific risk areas.

3.1.3 Variation of conditions of registration

(@) Current position
Conditional registration is questionable in law and where it does happen, changes to the
conditions are problematical.

(b) New approach
Circumstances under which the conditions may be changed subsequent to registration
are set out and the Registrar is enabled to act swiftly and lawfully if required.

(c) Reason
The proposa follows from the need to be able to restrict or amend the contractual
capacity of a short-term insurer given proper cause, with a clear legal basis and a clear
procedure.

3.1.4 Insuring the human foetus

(a) Current position
No mention is made of insuring a foetus and as a re sult of the current legal status of a
foetus, it is uncertain if insurance may be effected in relation to it.

(b) New approach
Explicit provision is proposed for insuring afoetus and a deeming provision is
introduced whereby a foetus “lives’ for the purposes of insurance contracts.

(¢) Reason
This will settle the legal issue surrounding the insurance of a foetus, particularly
significant in relation to medical advances in the treatment in utero of afoetus. The legal
status of afoetus is not otherwise affected thereby.

3.1.5 Power to enforce the Act by court order

{a) Current position
The Registrar is only clearly given access to court as litigant. for the purposes of judicial
management and liquidation. The Registrar’s power to litigate is dubious in relation to
other matters.

{h) New approach
The Registrar will he able to litigate in @ number of instances, particularly in relation to
the enforcement of the Act, by obtaining orders against recalcitrant persons. For
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example. it the Registrar prohibits a misleading advert and the person concerned carries
on with it, the remedy is a Court order. An unregistered person may be sequestrated to
the benetit of its policyholders.

(C) Reason
It is a speedy remedy, the cost of enforcement is primarily transferred to the transgressor
and the need for inappropriate criminal sanction as coercive methodology is removed in
part.

3.1.6 Deeming provision of carrying on insurance business

(a) Current position
Whether or not a person is carrying on insurance business in the Republic is a factua
question, That places a heavy burden of proof on the Registrar particularly when
fragmentation of activities takes place.

(b) New approach
The performance of any one of a number of acts may create prima facie proof that
insurance business is being conducted.

(¢) Reason
The prima facie proof facilitates the domiciliation of an entity for the purposes of
registration and also legal action against unregistered persons.

3.1.7 “Fit and proper” testing

{a) Current position
Theidentity. skillsand integrity of the executive management are solely at the discretion
of the shareholders.

(b) New approach
The executive management, including directors, have to demonstrate whether they are
fitand proper at the time of application for registration and may be removed by the
Registrar if nolonger tit and proper. subject to appeal.

(¢) Reason
The need to be able to insist on appropriate skills and integrity in management is
internationally recognised and [he right to remove improper management at any time
after registrationis required to prevent subsequent problems.

3.1.8 Limitation on business

(a ) Current position
There is no provision in terms of which short-term insurers are to restrict their business
to insurance business only.

(3)) New approach
Short-term insurers retain their current contractual capacity but the Registrar is enabled
to identify activities and prescribe that certain types of activities. which are not desirable
to be conducted by insurers. may not be conducted and that they should be conducted
elsewhere. for instance by a subsidiary, It will also enable the Registrar to prevent
encroachment by the short and long-term insurance industries on each other’s markets.

(¢) Reason
The rationale stems from the carrying on of non-insurance related risks into an insurer.
accounting for such risks, formulating returns for those activities and problems relating
to supervising the risk management associated therewith. Demarcation between the
industries will al'so remain an ongoing issue.

3.1.9 Auditor

{a) Current position
The auditor is only required to report in relation to limited irregularities that an audit
may produce.

{h) New approach
The auditor's responsibilities are extended to report more widely in relation to
irregularities. and the auditor isindemnified if and when that is done, on a basis similar
to the one in the Banks Act. 1990 (Act No.94 of 19K)).
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(c) Reason
The need to enable the auditor to report onirreguiarities is underscored by recent
experience. The extension of that responsibility must be introduced by law and requires
an indemnity if compliance is to be expected.

3.1.10 Audit committee

(&) Current position
No audit committee is required for a short-term insurer by law. the matter being
regulated by RV circular.

(b) New approach
The audit committee is legally defined and imposed on short-term insurers with a
discretion to the Registrar to exempt smaller insurers.

(c) Reason
The need to formalise and enforce audit committee discipline legaly on short-term
insurers is generally accepted.

3.1.11 Financial soundness

{a) Current position
Financial soundness is equated with solvency and upon insolvency strict and severe
consequences follow.

(b} New approach
Financial unsoundness is extended to include, for instance, poorly spread assets.
Remedies at the disposal of the Registrar become more varied and flexible, ranging from
the prohibition to issue new policies, changes to conditions of registration as well as a
business plan of action to remedy a problematical situation.

(c) Reason
The need to extend the concept of what is financialy unsound, stems from practical
experience, as does the need to have varied and more appropriate remedies at the
disposal of the Registrar.

3.1.12 Undesirable business practice

(a) Current position
Presently included but subject to along and cumbersome procedure before a practice is
declared undesirable.

(b) New approach
A practice will be undesirable upon so being declared by the Registrar after consultation
with the Advisory Committee and with the consent of the Minister, whereafter the
procedure to confirm the declaration then follows on essentially the same terms as
before.

{c) Reason
This will enable the Registrar to immediately put a stop to the practice concerned
without undue delay, and still guarantee sufficient procedural safeguards to the affected
parties.

3.1.13 Consumer protection (in relation to business practice)

(a) Current position
Currently there is very little to overtly protect consumers against predatory business
practices which plague the industry from time to time.
(h) New approach
The Advisory Committee will be actively engaged in the formulation of business
practice rules with the force of subordinate legislation, aimed at consumer protection.
{¢) Reason
The need for focused, flexible and speedy corrective measures in the event of
unacceptabl e practices has been demonstrated on numerous occasions. This mechanism
is proposed to fuifil that need and will involve a more balanced solution to the issues
than when only the Registrar and the industry are involved.
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3.1.14 Derivative instruments

(a) Current position
Derivative instruments did not exist when the current Act was passed and were never
intended as investment assets, and uncertainty prevails as to their status.

(b) New approach
Derivative instruments are to be allowed as insurance assets under defined conditions
relating to their nature and purpose and the markets where they are traded.

(¢) Reason
Due to the high risk associated with speculative transactions and their ability to expose
insurers to undue risk, they have to be regulated with care. This position is in keeping
with international practice on derivatives.

3.1.15 Formality in communication

{a) Current position
No formal requirements are determined for communication between the Registrar and
the industry.
(h) New approach
It is proposed that requests or applications to the Registrar to make a decision must be
in writing and decisions made by the Registrar have to he in writing for either to be valid.
{c}) Reason
This requirement Facilitates free and open oral communication, but compels writing for
binding decisions and establishes a proper record of matters in relatior to appeals to the
Appeal Board.

3.1.16 Prohibition to carry on business

(a) Current position
The Registrar may prohibit a short-term insurer from doing business under circum-
stances associated with its solvency and where it carries on business in conflict with the
current Act.

(b) New approach
The Registrar is enabled to do so under extended circumstances associated with other
reasons. such as dishonesty, failure to comply with a lawful instruction or failure to
comply with the provisions of the Bill. A formal procedure is prescribed.

{c) Reason
The proposal follows from the need to be able to prohibit the insurer from continuing to
assume liabilities under policies where it may not be able to meet same, with a clear
legal basis and a clear procedure.

3.1.17 Types of shares

(a) Current position
The current Act is vague as to preference shares. debentures, and their variations, as well
as the ability of short-term insurers to use same as capital instruments.

{b) New approach
The issuing or conversion of those instruments is to be prohibited without the
Registrar’s consent, which may be conditional.

{c) Reason
The nature of those instruments are very close, if not identical, to debt, the taking up of
which is generally prohibited by short-term insurers. The Bill proposes to clarify the
position without ruling the instruments totally inapplicable.

3.1.18 Nominee shareholders

{a } Current position
No restriction on nominee shareholders
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(h) New approach
Short-term insurers are to be prohibited trom registering shares in the name of
nominees. subject to certain exceptions and the approva of the Registrar.

(¢) Reason
Nominee share holding makes enforcement of restriction on shareholding very difficult.

3.1.19 Control and shareholding

(@) Current position
Change in control requires the Registrar's consent. Acquisition of more than 25% shares
requires similar consent,

(h) New approach
The same position will essentially apply although conditionality and graded acquisition
may be required. Control is defined anew and an obligation to furnish information
concerning shareholders isimposed whilst the registration of shares contrary to the Bill
isto be penalised.

(c) Reason
The proposed regime follows from needs identified in practical experience.

3.1.20 Invalidity of certain provisions

{a) Current position
No explicit provisions as to invalidity of contractual terms.

(b) New approach
A number of terms biased against policyholders and which may have unfair
consequences in relation to the conclusion of the contract, are to be invalidated.

(¢) Reason
The proposals will restore a balance between the parties to the extent that the issues are
to be determined on the basis of the actual facts of the: transaction.

3.1.21 Prohibition on intermediaries to place business with unregistered short-
term insurers

fa) Current position
The current Act prohibits any person from inducing a proposed policyholder to enter
into an insurance contract with an unregistered insurer.

(b) New approach
A person rendering services as an independent intermediary in relation to a reinsurance
policy, is now to be excluded from the above prohibition unless the Minister decides
otherwise. Foreign reinsurers conducting business in South Africa will, however, have
to register in terms of the Bill.

(c) Reason
Due to the limited reinsurance capacity currently available in the Republic and the
distinction being drawn by supervisors internationally between reinsurance and direct
business, it is considered appropriate to enable foreign reinsurers a more transparent
way of accepting risks emanating from the Republic, but only through an independent
intermediary.

3.2 Specific principles

The following are specific principles followed in drafting the Bill.
3.2.1 Financial arrangements

Proposals are made in the Bill for a more accurate and conservative method of
calculating the technical provisions and contingency reserves of a short-term insurer
with specific reference to the security provided by the foreign reinsurance arrangement.

The amount of additional assets are now calculated after taking into account any
rein surance.
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3.2.2 Approved foreign reinsurance

(a) Current position
Foreign reinsurance is regarded as “approved” only where local security is furnished by
way of a deposit.

(b) New approach
The definition of “approved” in this regard is expanded to also alow the required
security in the form of an irrevocable guarantee or lstter of credit issued by a local
registered bank in a prescribed form.

(c) Reason
This proposal expands the form of the security element and isin line with international
development. It is important to note that this proposal does not provide a basis for a
specific foreign reinsurer to obtain “approved” status.

3.2.3 Calculation of claims provisions

{a) Current position
Claims provisions are calculated net after any reinsurance.
(h) New approach
Those provisions are now to be calculated net after only approved reinsurance.
() Reason
It is considered prudent to calculate those provisions after taking into account only
reinsurance which is deemed to offer reasonable security.

3.2.4 Calculation of unearned premium provision

(a) Current position
The deduction of commission in this calculation is ON a gross commission paid basis
subject to the maximum commission limitations. In respect of reinsurance business the
Registrar may allow a higher deduction of commission.

(h) New approach
The deduction of commission isnow to be on anet basis (i.e. after allowing for actua
reinsurance commission received). In respect of reinsurance business the Registrar's
discretionis replaced with a reasonable maximum limit of 30%.

(r) Reason
Reinsurance commission received canbe regarded asa payment in advance by the
reinsurer as a contribution towards the future expenses of the ceding insurer. By netting
commission in this calculation it is ensured that the short-term insurer sets aside a
portion of this advance payment to cover future admiaistration expenses

3.2.5 Calculation of the additional amount of assets

(a) Current position
The amount of additional assets is calculated after taking into account*admissible™
reinsurance only, which is reinsurance ceded to local registered insurers and Lloyd's.
(hb) New approach
The amount is to be calculated after deduction of any reinsurance.
(¢) Reason
As the amount concerned does not represent a provision for a known liability, the
security ot the reinsurer is of less importance, and in line with international practice of
calculating a short-term insurer’s solvency margin.

.3.2.6 Valuation of outstanding premiums
(a) Current position

Short-term insurance premiums outstanding for longer than 60 days after the inception
date of a policy are disgualified as an insurance asset
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(h)and (¢) New approach and reason
The proposals now take into account the market practice of issuing policies with
premiums payable in installments and therefore replace the reference to inception date of
the policy with the date on which the premium becomes due and payable in terms of the

policy.
3.2.7 Limitation on remuneration

(a) Current position
Lloyd's are allowed to pay 2,5% higher commission than in the case ot alocal registered
insurer.

(b) New approach
This preferential treatment of Lloyd's is being abolished.

(¢) Reason
The historic reason for this differentiation was the increased costs involved due to
Lloyd’'s offshore location which, in view of the development in communication
technology and the resulting cost saving, is no longer justified.

3.2.8 Provisionsrelating to Lloyd’s

(a) Current position
The focus of supervision relating to Lloyd’s is, from an operational viewpoint, on the
authorisation by the Registrar of local Lloyd’s agents and from a security point of view,
on the maintenance of the trust account. Lloyd's deposits into the trust account a
prescribed percentage of al premiums paid by Lloyd's policyholders in South Africa.

{b) New approach
The proposals provide for supervision focused from an operationa viewpoint, on
Lloyd’s underwriters represented as per the current Act, by a general representative in
the Republic. Lloyd's agents accepting business on behalf of underwriters at Lloyd's,
will no longer be subject to authorisation by the Registrar. From a security point of view
the fund is changed from amutualised fund to a fund taking account of the principles of
several liability on which Lloyd's operations as a market place are based. The
calculation of the level of the funds to be held will be liability based.

(c) Reason
Although certain provisions of the Bill apply to intermediaries, their overall conduct of
business is not subject to statutory supervision. Similar to any other registered insurer,
Lloyd’'s through its local representative, must accept responsibility for intermediaries
appointed by it. The change of security will ensure that each Lloyd’s underwriter is
responsible for his or her own liabilities arising out of the insurance contracts
underwritten in South Africa. These funds in the current trust account do not necessarily
reflect the level of potential liabilities of Lloyd's underwriters towards South African
policyholders.

3.2.9 Personal lines business

(a) Current position
No demarcation between personal lines and corporate/commercial business currently
exists.

(b) New approach
A new definition for personal lines business is inserted.

(¢) Reason
To limit the scope of certain provisions to cases only where a natura person is the
policyholder (e.g. payment of fees by policyholder and issue of policy document).

3.2.10 Policy fees charged by intermediaries
(@) Current position

During 1993 the Minister was empowered to make regulations concerning the charging
of policy fees by intermediaries. No such regulations have been made.
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(h) New approach
The disclosure to the policyholder of policy fees charged by an intermediary is to be
made compulsory.

(¢) Reason
The policyholder should be entitled to see the premium charged by the insurer separately
from tbe fee charged by the intermediary for services rendered.

3.2.11 Copy of policy

(@) Current policy
No statutory obligation currently exists to provide an insured with a copy of the policy.
(h) New approach
Theinsurer isto be obliged to provide a personal lines insured with a copy of the policy
within 30 days after entering into the policy. Any insured/policyholder may also inspect
any document which embodies the policy at a fee which may be prescribed by the
Registrar.
(c¢) Reason
Thisis an area of major concern where persona lines policyholders are not provided
with a copy of the policy. Itisalso aimed at providing essential information where a
claimisin dispute.

4. CONSULTATION ONTHE BILL

The process followed in drafting the Bill was an inclusive one, and the draft was
circulated as widely as possible. A list of interested parties to whom the draft Bill was
circulated the first time is attached hereto as Annexure A. A circulation list for the second
circulation is attached as Annexure B. A press release was issued notifying all interested
parties of the draft Bill and inviting their comments.

A draft Bill was produced and circulated during 1990. Comments were received and
processed during 1991, with a semi-find version resulting. As the draft was similar to
the 1992 draft of the long-term Bill which attracted severe criticism, it was held back
pending the jointly produced long-term draft Bill. 1a the light of the latter, a joint
committee of the FSB and short-term industry was convened which worked through the
majority of the industry’s concerns in using the long-term draft Bill as basisfor a new
short-term dratt Bill. After the comments on tbe long-term draft Bill were processed. the
second short-term draft was finalised and circulated with the second long-term draft.

5.COMMENTS RECEIVED

[n dl cases where the draft Bill was circulated, comments were received from
interested parties and, where possible, incorporated in the Bill. Due to the voluminous
nature of the Bill, it is not possible to provide details thereon. Although a number of
matters may not be to the full satisfaction of some parties involved, broad consensus was
achieved on the substance and principles of the Bill, and it is not possible or desirable to
appease everybody concerned.

6. POLICY BOARD FOR FINANCIAL SERVICES AND REGULATION

The draft Bill was circulated to the Policy Board for Financial Services and
Regulation, and approved.

7. CONSTITUTION
The Financial Services Board and the State Law Adviser are of the view that the

procedure set out in section 75 of the Constitution, 1996, should be followed with regard
to this Bill.



The Association of” Building
Societies of South Africa
The Association of Clearing
Banker\ of South Africa
National African Federated
Chamber nf Commerce

The South African Institute

of" Chartered Accountants

The Registrar of Banks and
Building Societies

The General Representative in
South Africa for Lloyd's nf
London

The Insurance Brokers Council

of South Africa

The South African Risk and
Insurance Management Association

Mr H Schwartz MP

Department of Economics

University of the Witwatersrand

122

ANNEXUREA

Afrikaanse Handelsinstituut

Association of General Banks

Johannesburg Stock Exchange

South African Co-ordinating
Consumer Council

The Association of Mortgage
Lenders of S.A.

The South African Reinsurance
Offices Associating

The South African Reserve Bank

The Actuarial Society nf
South Africa

The Life Offices’ Association
of South Africa

Department of Mercantile Law

University of Pretoria

The Master of the Supreme Court The Registrar of Companies

All registered short-term insurers

Members of the Advisory Committee on Short-term Insurance

Association of Chambers of
Commerce of South Africa
The Association of Law
Sacicties

Merchant Bankers® Association

The South African Insurance
Association

The National Black Consumers
Association

The Life Underwriter\ Association
of South Africa

The South African Insurance
Brokers Association

Public Accountants’ and
Auditors” Board

The SA Law Commission

Department: Private Law
P.U. for C.HE.
The Workmen’s Compensation

Commission



124

ANNEXUREB

Policy Board for Financial Services and Regulation

Dr € J de Swardt
Dr H B Falkena
Mr R C Andersen
Mr } H Maree
Dr P B Roodt

The Life Underwriters Association
of South Africa

The Public Accountants’ and
Auditors’ Board

The Life Offices’ Association

of South Africa

The Insurance Brokers Council

The SouthAfrican Insurance
Association .
The South African
Law Commission

old Mutual

Prof G L Marx

Faculty of Economic and
Management Sciences
University of Pretoria

The South African Reinsurance
Offices Association

The South Atrican Reserve Bank

The Registrar of Companies

Mr T Vels

Chief Executinve

Insurance Institute of SA
Ad \ Potgicter

P/a Groep 836

Mr M Ollerhead
Chairman

SARIMA

MiDave King

Republic Ratings (Pty)Ltd

or CJ deSwardt

Dr R W Burton
Prof L A Tager
DrwJ Kok

Mr P T Martin

Mr R T Bamber

The Commissioner for Inland
Revenue

The South African Institute

of Chartered Accountants

The National Black Consumers
Association

The General Representative

in SA for Lloyd’s ot London

The Master of the Supreme Court

Afrikaanse Handelsinstituut

The Council of Southern
African Bankers

Prot J P van Nickerk
Departement Handelsreg
Regstakulteit: UNISA

‘The South African Co-Ordinating
Consumer Council

The Black Brokers Association

The Registrar of Banks

Mr Terry Betty

The Business Times

Ads W Schreiner

Ombudsman: Short-term Insurance
Protf § R van Jaarsveld
Department: Mercantile Law
University of Pretorii

Prof R Vivian

Dept of Business Economics

Financial Services Board

Mr K Nilsson

Adv H W Krull
Mr | B Skosana
Mr H M Vosloo
Mr M J Levett

Mr C F Wiese

Quest Insurance Advisory Services
(Pty) Ltd

The South African Chamber

of Business

The Institute of Retirement Funds
of South Africa

The Actuarial Society of

South Aftica

The National African Federated
Chamber of Commerce

Lavanya Dunray

The Registrar of

Financial institutions Mmabatho
Prot M F B Reinecke

Randse Afrikaans Universiteit

The South African Insurance
Brokers' Association

The Registrar of Financial Institu-
tions Venda

The Consulting Actuanies Society
ot Southern Afrnica

MrMJ Pautle

Charman

SARBA

The Johannesburg

Stock Exchange

Prot C F C van der Walt
Department: Private Law

PU for CHE

The Association of

Law Societies

Mr W J Haslam
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Registered short-term and composite insurers: names and addresses

File
No

Registered Name

Postal Address

Direct Insurers

124
M

Q7

68
130
20

lo
13

119

140
31
18
19

133

120

125

131
22

21
139
24

52
126
29
32
110

106

141
39

40
41

ABSA Insurance Company Ltd
AECI Captive Insurance Company
Ltd

Aegis Insurance Company Ltd
African General Insurance Company
Ltd

Al Insurance Company Ltd

Allianz Insurance Ltd

Attorneys Insurance Indemnity Fund
Auto & General Insurance Company
Ltd

Aviation [nsurance Company Ltd
British Engine Insurance Company
of SA Ltd

Commercial Union Insurance Com-
pany of SA Ltd

Compass Insurance Company Ltd
Concord Insurance Company Ltd
Constantia Insurance Company Ltd
Credit Guarantee Insurance Corpo-
ration of Africa Ltcf

Customer Protection Insurance
Company Ltd

Denel Versekeringsmaatskappy
(Edms) Bpk

AGF (Southern Africa) Insurance
Ltd

Escap Limited

Federated Employers’ Mutual Assur-
ance Company Ltd

Fedgen Insurance Ltd

Furnguard Insurance Company Ltd
General Accident Insurance Com-
pany SA Ltd

Guardian National Insurance Ltd
Guardrisk Insurance Company Ltd
Hollard Insurance Company Ltd
1GI Insurance Company L.td
Intermediaries Guarantee Facility
Ltd

Lombard Waarborg
Versekerirsgsmaatskappy — Beperk
Monarch Insurance Company Ltd
Mutual & Federal Insurance Cori-
pany Ltd

Nasionale Versekeraars Bpk
National Employers” General Insur-
ance Company Ltd

P OBox421, Johannesburg. 2000
P O Box 1122, Johannesburg. 2000

P O Box 783131. Sandton.2)46
PO Box 31574, Braamfontein, 2017

P O Box 31983, Braamfontein, 2017
P O Bnx 62228, Marshal ltown, 2107
P O Box ?4362. Cape Town, 8000

P O Box 11 250. Johannesburg, 2000

P O Box 6777. Johannesburg, 2000
P O Box 1120, Johannesburg. 2(JOO

P O Box 3380. Johannesburg. 2000

P O Box 6087, Johannesburg, 2000
P O Box 6480, Marshalitown, 2107
P O Box 61861. Marshailtown, 2107
P O Box 125, Randburg, 2 12S

P O Box 458, Gerniston, 1400

P O Box 8322, Hennopsmeer, 0046

P O Box 91211. Auckland Park.
2006

P O Box 1091, Johannesburg. 2000
P O Box 3051, Johannesburg, 2000

P O Box 3051, Johannesburg. 2000
P O Box 61063, Marshalltown, 2107
P O Box 32424, Braamfontein, 2017

P O Box 32500, Braamfontein, 2017
P O Box 62018, Marshalltown, 2107
P O Box 62229, Marshalltown, 2107
P O Box 8199, Johannesburg, 2000

P O Box 30619, Braamfontein, 2017

P O Box 61728, Marshalltown, 2107

P O Box 43, Woodstock, 7915
P O Box 1120, Johannesburg, 2000

P O Box 20161, Alkantrant, 0005
P O Box1120. Johannesburg, 2000

(ST)

Is'n)

(ST
(5T

IS'T)
(ST
(ST)
(ST)

(ST)
(ST)

(ST)
(ST)
(ST)

43

—

293

—
- =

48333

g

43

—

49
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File

No.

Registered Name

Postal Address

Direct Insurers

129
47

48

84
17
63
66
67
70
74

76

137
78

80

RO

Reinsurers

]9

90

94

as

97

NBS Insurance Company Ltd
New National Assurance Company
[ad

New Zealand Insurance Company
(SA) L

old Mutual Health Insurance Ltd
Phoenix Assurance of SA Ltd
Prefsure Limited

Protea Insurance Company Ltd
Rand Mutual Assurance Company
fad

Regent Insurance Company Ltd
Sage Specialised Insurances Ltd
Santam Beperk

Sentrasure Bpk

Sentraves { Kodperatief) Bpk
South Atfrican Eagle Insurance
Company Ltd

South Atrican Special Risks Insur-
ance Association

Southera Insurance Association 1.td

Stanbic Insurance Limited

Stan dard Generalinsurance Com-
pany Ltd

Suid- Afrikaanse Nasiotale Mediese
Fonds Bpk

Westchester Insurance Company

(PtyrLd

Central Reinsurance Corparation
L

Get ling Global Reinsurance Com-
pany of SA Lid

1 tollandia Reinsurance Company
fad

Keulse Hery ersekeringsm aatskappy
vanSuid- Afrika f3pk

Mercantile and General Reinsurance
Company of SA Ltd

Munich Reinsurance Company of
SaLtd

Swiss South Atnican Reinsurance

Company Ltd

P OBox 3045. Durban. 4000
P O Box16 10, Durban. 4000

P O Box {653, Johannesburg, 2000
P () Bnx 172, Howard Place. 7450
P O Box 1120. Johannesburg, 2000
P () Box3699. Durban, 4000

P O Box 112{}, Johannesburg, 20(X)

P O Box 61413, Marshalitown, 2107

P OBox 674 Edenvale, 1610

P O Box 9745, Johanneshurg. 2000)
P O Box 653, Cap2 Town, 8000

P () Box 2X51. Raadburg. 2125

P O Box | 1-1. Ficksburg 9730

P () Box 61489 Marshalltown, 2107 |
P O Box 73X(), Jotannesburg, 2000
Great Westerford. Rondebosch.
Cape Town. 7700

P () Box 32587, Braamfontein, 2017
P () Box 4352, Jokannesburg, 2000

P () Box 45, Sanlamhot, Cape. 7532

P () Box 61689, Marshalltown, 2107

P O Box 61248 Marshalitown, 2107

P () Box1634, Hoaghton, 2041

P () Boxi0842, Jchannesburg. 2000

P () Box 444, Cape Town, 8000

P O Bnx 2445, Cape Town. 8000

P O Bnx 6636, Johannesburg, 2000

P O Box 7049 _Johannesburg, 2000

(ST)
(ST)

(sT)
(s
(sT)
(sT)
(sT)
(sT)
(ST)
(ST
(ST
(sT)

(ST I
(8T

(s1)
{LT & ST)

(ST

(ST

(s'1y
T & ST
(ST
(T & ST
(LT & ST
(LT & STy

(LT & ST)



