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BILL

To provide for the registration of long-term insurers; for the control of certain
activities of long-term insurers and intermediaries; and for matters connected
therewith.

EIT ENACTED by the Parliament of the Republic of South Africa, as

follows:—
ARRANGEMENT OF SECTIONS
Introductory provisions
Section
1. Definitions
Part |
Administration of Act
2. Registrar of Long-term Insurance
3. General provisions concerning Registrar
4, Specia provisions concerning Registrar and his or her powers
5. Annual report
6. Advisory Committee on Long-term Insurance
Part 11
Registration of long-term insurers
7.  Registration required in order to carry on long-term insurance business
8.  Prohibition on use of certain words, or performance of certain acts. by certain
persons
9.  Application for registration
10.  Conditions of registration
11.  Variation of registration conditions
12.  Registrar may under certain circumstances prohibitlong-term insurers from
carrying on business
13.  Termination of registration
14.  Reregistration of long-term insurers as companies
Part 111
Business and administration of long-term insurers
15.  Limitation on business
16.  Head oftice and public ofticer
17. Financia year
18.  Notification of certain appointments and terminations
19.  Auditor
20.  Statutory actuary
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21 Appuontinent of auditor or statutory actuary by Registrar
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23, Audit committee

2-L  Ireterence shares. debentures. share capital and share warrants

25, Roeiwtrationof sharesin name of nominee 5

26. | drsiononcontroland certain shareholding or other interest in long-term
nurers

27.  Furnishing of information concerning shareholders

28.  Effectof registration of shares contrary to Act

Part 1V lo
Financial arrangements

29. Maintenance of financially sound condition

30.  Assets
31, Kinds and spread of assets
32, Deeming provisions concerning assets 15

33,  Liabilities

34, Prohibitions concerning assets and certain liabilities
35.  Failure to maintain financially sound condition

36.  Returnsto Registrar

Part V 20

Compromise, arrangement, amalgamation, demutualisation and transfer

37.  Court approval requ i red for compromise, arrangement. amalgamation,
demutualisation or transfer

38.  Application to Court

39.  Conditions of approval 25

40.  A\pproved transaction

Part VI

Judicial management and winding-up of long-term insurers

41, Judicial management
42, Winding-up hy Court 30
43.  Voluntary winding-up

Part VII
Business practice, policies and policyholder protection

Business practice

44.  Freechoice in certain circumstances 35
45.  Prohibition on inducements

46.  Policy tobe actuarialy sound

47.  Receiptfor premium paid in cash, and validity of policy

48.  Summary. inspection and copy of policy
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56.  Voidness of’ certain provisions of agreements relating to long-term policioes

57.  Life policy in relation to person rendering or liable to render military service

58.  Long-term policies entered into by certain minors

59.  Misrepresentation

60. Validity of contracts 5
61.  Prescription of certain debt

Policyholder protection
62.  Protectionof policyholders
63. Protection of policy benefits under certain long-term policies
64.  Option for redisation of protected policies lo
65.  Partial redlisation of protected policies
Part VIII
Offences and penalties
66.  Oftences by persons other than long-term insurers
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Transitional provision's
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Schedule 4
Repeal and amendment of laws

Introductory provisions

Definitions

1. (1) Inthis Act.unless the context otherwise indicates-

()
(i)

(iii)

(iv)

(vi)

(vii)
(viii)

(ix)
)

(i)
(xii)

(xiii)

(xiv)

“Advisory Committee” means the Advisory Committee on Long-term

Insurance established by section 6: (i)

‘-assistance policy” means alife policy in respect of which the aggregate of---

{a) the value of the policy benefits, other than anannuity, to be provided (naot
taking into account any bonuses to be determined in the discretion of the
long-term insurer); and

(h) the amount of the premium in return for which an annuity is to be
provided,

does not exceed R 10 ()()(), or another maximum amount prescribed by the

Minister: and includes a reinsurance policy in respect of such a policy: (iii)

“auditor” means an auditor registered in terms of the Public Accountants' and

Auditors’ Act, 1991 (Act No. 80 of 1991), and appointed in terms of section

19¢1) or 21(1 )(ajof this Act; (xxvi)

“Board” means the Financial Services Board established by section 2 of the

Financial Services Board Act; (xxxi)

“Companies Act” means the Companies Act, 1973 (Act No.610f1973);

(xxi)

“company” means a company incorporated in accordance with, and

registered under, the Companies Act, or deemed to have been so incorporated

and registered; (xx)

“Court” means the High Court of South Africa; (xii)

“director” includes a person who is a member or aternate member of a body

performing, in relation to an entity that is not a company, functions similar to

those performed by a board of directors in relation to a company: (iv)

“disability event” means the event of the functional ability of the mind or

body of a person or an unborn becoming impaired; (xxiv)

“disability policy” means a contract in terms of which a person, in return for

a premium, undertakes to provide policy benefits upon a disability event; and

includes areinsurance policy in respect of such a contract; (xxv)

“Financial Services Board Act” means the Financial Services Board Act.

1990 (Act No. 97 of 1990); (xxxviii)

“fund” means—

(a) afriendly society as defined in section 1 of the Friendly Societies Act,
1956 (Act No. 25 of 1956);

(b) a pension fund organization as defined in section 1 of the Pension Funds
Act, 1956 (Act No. 24 of 1956);

(¢) a medical scheme as detined in section 1 of the Medical Schemes Act,
1967 (Act No. 72 of 1967);

(d) a permanent fund, established bona fide for the purpose of providing
benefits to membersin the event of sickness, accident or unemployment,
or of providing benefits to surviving spouses, children. dependants or
nominees of deceased members, or mainly for those purposes; and

{e) any other person, arrangement or business prescribed by the Registrar:
(vi)

“fund policy” means a contract in terms of which a person. in return for a

premium, undertakes to provide policy benefits for the purpose of funding in

whole or in part the liability of afund to provide benefits to its members in
terms of itsrules. other than such acontract relating exclusively to a particular
member of the fund or to the surviving ¢pouse. children, defendants or
nominees of a particular member of the fund: and includes a reinsurance

policy in respect of such a contract: (vii)

“health event” means an event relating to th: health of the mind or body of a

person or an unborn; (Viii)
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(XV)

(xvi)

(xvii)

(Xvin)

(Xix)

(Xx)
(XX1)

(xxit)

(xxiii)

(XXIV)
(xxv)
(xxvi)
(xxvii)
(Xxviii)
(XXix)
{XXX)

(XXX1)
(xXXI)

10

“hedlth policy™ means a contract in terms of which a person, in return for a
premiun. undertakes to provide policy benefits upon a health event, but
excluding any contract—
) of which the contemplated policy benefits—
(i) aresomething other than a stated sum of money; 5
(ii ) areto be provided upon a person having incurred. and to detray,
expenditure in respect of any health service obtained as a result of
the health event concerned: and
(iii ) areto be provided to any provider of a health service in return for
the provision of such service; or 1
(h) i) ot which the policyholder isamedical scheme registered under the
Medical Schemes Act, 1967 (Act No. 72 of 1967);
(ii) which relates to a particular member of’ the scheme or to the
beneficiaries of such member; and
(iii) which is entered into by the scheme to fund in whole or in part its 15
liability to such member or beneficiaries in terms of its rules:
and includes areinsurance policy in respect of such a contract: (ix)
“holding company” means a holding compay as defined in sectionlof the
Companies Act; (Xiii)
“life event” means the event of the life of a person or an unborn )0
(a) having begun;
(b) continuing:
(¢) having continued for a period: or
(d) having ended: (xviit)
“life insured” " means the person or unborn ¢ whose fife. or to the functional 25
ability or health of whose mind or body, a long-term policy relates: (xxxvi)
“life policy ™ means a contract in terms of which aperson. in return fora
premium, undertakes (o—
{a) provide policy benefits upon. and exclusively as a result o f, a life event:
or 30
(h) pay an annuity for a period:
and includes areinsurance policy in respectof such a contract: (xix)
“I{ mg-term insurance business™ means the business of providing or undertak-
ing to provide policy benefits under fong-term policies: (Xvii)
“long-term insurer™ means a person registered or deemed 1o be registered as 35
along-terminsurer under this Act; (Xvi)
“long-term policy™ means an assistance policy, a disability policy. fund
policy. health pol icy. 1ife policy or sinking fund policy, or a contract
comprising a combination of any of those policies:and includes « contract
whereby any such contract is varied: (xv) -lo
“managing executive” means the chief executive officer of a1 (mg-term
insurer or a manager of that 1[mg-term insuver who reports directly to that
chief’ executive officer: (Xxxv)
“Minister-"" means the Minister of Finance or any other Minister to whom the
administration of this Actmuy be assigned from time to time: (Xxii) 45
“policy benefits<’ means one or more sums of money, services or other
benefits, including an annuity: (xxviii)
“policyholder”™ means the person entitled to be provided with the policy
benefits under along-term policy: (xxvii)
“premium” means the consideration given orto be given in return for an 50
undertaking to provide policy benefits: (Xxix)
“prescribe’”’ meansto determine from time to time by notice in the Gazerte:
(xXxvii)
“public company™ means a company with a share capital which is a public
company under the Compantes Act: (xxx) 55
“Registrar” means the Registrar of Long-term Insurance referred to in section
201 (xxxii)
“regulation” means a regulation under section 72: (xxxiit)
“reinsurance policy™ means a reinsurance policy in respect of’ along-term
policy: (x1) ’ 60
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(xxxim) “repealed Act” means the Insurance Act. 1°)43 (Act No. 27 of 1943): (x)
(xxxiv) “sinking fund policy” means a contract, other thana life policy. in terms of
which a person, in return for a premium, undertakes to provide one or more
sums of money. on afixed or determinable future date, as policy benefits; and
includes areinsurance policy in respect of such a contract; (ii)
(Xxxv)  “short-term insurer” means a person registered or deemed to be registered as
ashort-term insurer under the Short-term Insurance Act, 1998:;(xiv)
(xxxvi) “statutory actuary”’ means an actuary appointed in accordance with section
20(1) or 21(1)h); (xxxiv)
(xxxvii) “subsidiary” means a company which is, in terms of section 1(3) of the
Companies Act, deemedto be asubsidiary company: (V)
(xxxvin) “unborn™ means a human foetus conceived but notborn. (xxiii)
(2)For the purposes of entering into a long-term policy the life of an unborn shall he
deemed to begin at conception.

Part 1
Administration of Act
Registrar of Long-term Insurance

2. (f) There shall be a Registrar of Long-term insurance with the powers and duties
conferred on or assigned to the Registrar by or under this Act or any other law.
(2) The executive ofticer of the Board shall be the Registrar.
(3) The powers and duties of the Registrar maybe exercised and shall be carried out—
{a) personally by the Registrar;
(b) by another member of the executive of the Board authorised thereto by the
Registrar or, in the Registrar’s absence for any reason, the Board; or
(¢) by any person who has been appointed by the Board for that purpose and who
has been authorised to do so under his or her control by the Registrar, or by the
member referred to in paragraph(b), to the extent and subject to the conditions
determined. either generally or in any particular case, in that authorisation.
(4) Any decision or action taken by a person referred to in subsection (3)(bh) or (¢)in
the exercise of any power or carrying out of any duty of the Registrar shall, for the
purposes of this Act or any other law, be deemed to have been taken by the Registrar.

General provisions concerning Registrar

3. (1) An approva of, ora determination or decision by, or a notice to be given by or
to, the Registrar. shall, without derogating from legal rules on the making known or the
publication thereof, be valid only if it isin writing.

(2) Whenever the approval of, or a determination or decision by, or the performance
of any other act by the Registrar, is sought by a person under this Act or any other law.
application therefor shall be made in writing to the Registrar and the application shall—

(a) be made in the form the Registrar requires; and
(h) be accompanied by—
(i) the fees prescribed by the Registrar; and
(ii) the information or documents which the Registrar requires.

(3) If aperson with an interest in the matter is aggrieved by a determination made,
decision taken or act performed in the exercise or carrying out of the powers or duties of
the Registrar, that person may appeal.the board of appeal established by section 26 of
the Financial Services Board Act, with the necessary changes, in accordance with that
section.
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(4) A person may, upon payment of the fees prescribed by the Registrar, inspect drily
those documents prescribed by the Registrar, after consultation with the Advisory
Committee, which are held by the Registrar under this Act in relation to a long-term
insurer or obtain a copy of or extract from any such document.

(5) A document which purports to have been certified by the Registrar as a document 5
held in the Registrar’s office or to be a copy of such a document, shall be prima facie
proof of the content of such a document or copy, and shall be admissible in evidence in
any proceedings.

Special provisions concerning Registrar and his or her powers

4. (1) When anything is required or permitted to be done under this Act within a 10
particular period, the Registrar may, before the expiry of that period, extend it.

(2) The Registrar may by notice direct a long-term insurer to furnish the Registrar,
within a specified period, with specified information or documents required by the
Registrar for the purposes of this Act.

(3) If any advertisement, brochure or similar document which relates to the business 15
of along-term insurer, or to along-term policy, and wh:ch is being, or is to be, published
by a person. is misleading or contrary to the public interest or contains an incorrect
statement of fact, the Registrar may by notice direct that person not to publish it or to
cease publishing it or to effect the changes to it which the Registrar deems tit.

(4) It the Registrar has reason to believe that a person is contravening or failing to 20
comply witha provision of this Act. the Registrar may by notice direct that person or any
other person to—

(a) furnish the Registrar within a specified period with any specified information
or documents in the possession or under the control of that person which relate
to the matter; 25

(h) appear betore the Registrar at a specified time and place in connection with the
matter.

(5) fa)If a person contravened or is contravening section 7(1 )(«) of this Act, the
Registrar  nMy-

(i) by notice direct that person to make arrangements satisfactory to the Registrar 30
to discharge al or any part of the obligations under long-term policies already
entered into by that person; or

(i) apply to the Court for the sequestration or liguidation of that person. whether
he. she or it issolvent or not. in accordance with—
faa) the Insolvency Act. 1936 (Act No.24 of 1936): 35
(bb) the Companies Act:

{cc) the Close Corporations Act. 1984 (Act No. 69 of 1984): or
(old) the law under which that person is incorporated.
as the case may be.

(h)In deciding an application contemplated in paragraph (a)(ii). the Court— 10

(1) may take into account whether the sequestration or liquidation of the person
concerned would be in the interests of the policyholders concerned;

(i) may make an order concerning the manner in which claims may be proven by
policyholders; and

(iii) shall (if necessary) appoint as trustee or liquidator a person nominated by the 45
Registrar.

(6) Notwithstanding anything to the contrary in any law or the common law
contained, but subject to the provisions thereof relating to jurisdiction. procedure and
evidence in relation to a Court, the Registrar shall have aright of appearance to institute
and conduct any proceedings in a Court if it is reasonably necessary-— 50

(a) to discharge any duty or responsibility assigned to the Registrar by this Act;

(h)to compel any person to comply with or to cease contravening this Act;

{c) to compel any person to comply with a lawful request, directive or instruction
made, issued or given by the Registrar under this Act;
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{d)to obtain a declaratory order concerning any point of law relating to this Act
or to long-term insurance business generally; or

(e) in connection with any matter relating to long-term insurance business
generally where the Registrar considers it to be in the public interest,

subject to such additional procedural requirements as the Court may order in each case
s0 asto ensure fair and equitable judicial process.
(7) The Registrar may—

{a) determine thata policy or policies shall form part of a particular class of
policies defined in section | of this Act or in section | of the Short-term
insurance Act, 1997, if a long-term insurer has not classified that policy or
policies correctly into the appropriate class. and when the Registrar so
determines, the policy or policies concerned shall be deemed to form part of
the class of policies so determined for the purposes of, and subject to, the
provisions of the said Act relating to that class of palicies; or

(b) upon application of a long-term insurer, determine that a policy or policies
forming part of any class of policies defined in section 1 of this Act or in
section | of the Short-term Insurance Act, 1997, shall form part of a different
class of policies defined in the said section | of this Act, and when the
Registrar so determines, that policy or policies shall for the purposes of this
Act be deemed to form part of the class of policies so determined and it or they
shall—

(i) be subject to al the provisions of this Act relating to that class of palicies;
(ii) be subject to the conditions determined by the Registrar; and
(it ) notwithstanding paragraph (a), be exempted from the provisions of the
regulations to the extent determined by the Registrar:
Provided that the Registrar shall not make a determination under this subsection if the
Registrar is satistied that the determination will be prejudicia to any person or will
defeat any object of this Act.

Annual report

5. (1) The Registrar shall submit to the Minister a report on the Registrar’s activities
under this Act during each year ending 31 December, and shall furnish any additional
information relating to anything done by the Registrar under this Act that the Minister
may require.

(2) A copy of the report submitted to the Minister in terms of subsection (1) shall be
tabled in Parliament within 30 days after receipt of the report if Parliament is then in
session or, if Parliament is not then in session, within 30 days after the commencement
of its next ensuing session.

Advisory Committee on Long-term Insurance

6. (1) There shall be an Advisory Committee on Long-term Insurance which may on
its own initiative, or shall at the request of the Minister or Registrar, investigate and
report or advise concerning any matter relating to long-term insurance.

(2) The Advisory Committee shall consist of a chairperson and other members,
appointed by the Minister after consultation with the Board.

(3) A member of the Advisory Committee shall hold office for the period determined
by the Minister when the appointment is made.

(4) A member of the Advisory Committee who is not in the full-time employment of
the State or the Board shall be paid the remuneration and allowances in respect of any
expenses incurred in the performance of the functions of the Advisory Committee.
determined by the Board.

(5) The Advisory Committee may meet or otherwise arrange for the performance of
its functions, and may regulate its meetings as it thinks fit, after consultation with the
Board.

(6) The expenditure connected with the functions of the Advisory Committee shall be
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paid out of the funds of the Board, whose approval shall be required for all expenditure
proposed to be incurred, or actually incurred, by the Advisory Committee.

(7) The Advisory Committee shall have the powers :nd carry out the duties conferred
on or assigned to it by or under this Act.

Part 11
Registration of long-term insurers
Registration required in order to carry on long-term insurance business

7.(1) No person shall carry on any kind of long-term insurance business, unless that
person—

(a) is registered or deemed to be registered asa long-term insurer, and is
authorised to carry on the kind of long-term insurance business concerned,
under this Act; and

(b} carries on that business in accordance with this Act.

(2) Subsection ( | ) shall not apply to—

(a)a pension fund organization registered under the Pension Funds Act, 1956
(Act No. 24 0f1956), it’ and in so far as it ucts in accordance with that Act;

{bh)afriendly society registered under the Friendly Societies Act, 1956 (Act No.
250[ 1956), or exempted under section 3(2) of that Act from the requirement
to be so registered, if and insofar as it enters into long-term policies in respect
of any of which— ‘

(i) the value of the policy benefits, other than an annuity, to be provided: or

(ii) the amount of the premium in return for which an annuity is to be
provided, _

does not exceed R5 ()()0 per member or another maximum amount prescribed

by the Minister;

(¢) afund established in terms of an agreement referred to in section 23 of the
Labour Relations Act, 1995 (Act No. 66 of [995), if’ andin so far asit actsin
accordance with the provisions of such agreement:

(d) a medical scheme registered under the Medical Schemes Act, 1967 (Act No.
72 of 1967),if and in so far as it acts in accordance with that Act:

(e) the Land and Agricultural Bank of South Atrica referred to in section 3 of the
Land Bank Act, 1944 (Act No. 13of 1944). if and in so far as it acts in
accordance with that Act;

{f)ashort-term insurer, if and in so far asit entersinto a policy which it is entitled
to enter into by virtue of its registration as i short-term insurer; or

(g)an agricultural co-operative or special Farmers co-operative formed and
incorporated under the Co-operatives Act. 1981 (Act No. 9 of 1981), if and
in so far asit provides, under a scheme or arrangement in terms of its statutes,
benefits the amount of which is not guaranteed and in respect of which its
liability is limited to the amount standing to the credit of a fund specially
maintained for that purpose.

(3) For the purposes of this section a person shall, in the absence of evidence to the
contrary, be deemed to be carrying on long-term insurance business in the Republic. if
that person performs any act in the Republic—

(a) the object or result of which is that another person will enter into or enters
into, or offers to enter into or to vary, a long-term policy, other than a
reinsurance policy. in terms of which the first-mentioned person undertakes to
provide policy benefits to the other person; or

(b} in relation to a long-term policy. other than a reinsurance policy, in terms of
which that person has undertaken to provide policy benefits, and which act is
aimed at—

(i) maintaining, servicing or surrendering, or otherwise dealing with, the
long-term policy;

(ii ) collecting or accounting for premiums payable under the long-term
policy; or
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(iii) receiving or submitting of, or assisting or otherwise dealing with the
settlement of, @ claim under the long-term policy.

Prohibition on use of’ certain words, or performance of certain acts,by certain
persons

8. (hNoperson d}ill 1---
far) subject to section 8(1 ) a) of the Short-term Insurance Act, 199K, without the
approval of the Registrar apply to his. her or its business or undertaking a
name or description which includes the word “insure’”. “assure” or
“underwrite” or any derivative thereol. unless he. she or it is a long-term
insurer; or
(hy performany act whiich ind jeates that he. she or it carries on or is aathorised to
carry onlong-term insurance business. unless he. she or itis along-term
insurer authorised to carry on that business.
21 No long-term insurer shall change its name without the prior approval of the
Registrar,
(3)No person shall performany act the objectof which is or which results in—
(«) another person entering into or offering to enter into a long-term poticy. other
[ban a reinsurance policy.to which along-term insurer is not aparty: or
(h) (i) the surrenc lering of. or collecting of or accounting for premiums payable
under;
(ii) the receiving or submitting o t. or assistin g or otherwise dealing with, the
settlement ot aclaim under: or
(iii) the maintain ing, servicing or otherwise dealing with,
along-term policy, other than a reinsurance policy. t» which a long-term insurer is not
aparty. without the consent of the Registrar. given either generally or in a particular
case.

Application for registration

9.t1) A personwho wishes to carry onlong-term insurance business shall apply to the
Registrar for registration as a long-term insurer.
(2)Subject to subsection (3). the Registrar—
{a) may grantan application made in terms of subsection (1) on such of the
conditions contemplated in section 10 as the Registrar may determine; and
(h) shall, if the Registrar grants such applicat ion, register the person concerned as
along-term insurer and issueto that persoti 4 certiticate of registration. in such

10

30

form as may be prescribed by the Registrar, authorising that person to carry on 35

the long-term insurance business concerned and specifying the conditions
contemplated in paragraph («).
(3) Anapplication referred to in subsection ( 1) shall not be granted by the Registrar—
{a) unless the applicant—

t is a public company and has the carrying on of long-term insurance 40

business as its main object: or

(ii) 1s incorporated without a share capital under a law providing specifically
for the congtitution of a person to carry on long-term insurance business
as its main object;

(h) if—

(i) the applicant does not have the financial resources, organisation or
management that is necessary and adequate for the carrying on of the
business concerned:

(i) any person whois, or will. from the date ©f proposed registration, be a
director or managing executive o f the applicant is not fit and proper to
hold the office concerned:

(iii) the directorindirect control of the applicant by another person. whether
by virtue of shareholding. voting power, the power to appoint directors,
orinany other manner, will be contrary to the interests of policyholders;

45
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(iv) the applicantis not, or will not be, able to comply with this Act; or
(v) the registrationis contrary to the public interest;
(¢) if the proposed name of the applicant, or a trandation, shortened form or
derivative [hereof. is unacceptable because it—
(i) isidentical to that of another long-term insurer ora short-term insurer;
(ii) so closely resembles that of another long-term insurer or a short-term
insurer that the one is likely tobe mistaken for the other;

(iii) isidentical to that under which another long-term insurer or a short-term
insurer was previously registered and reasonable grounds exist for
objection to its use by the applicant concerned; or

(iv) ismisleading or undesirable,

unless the applicant has undertaken to adopt, within such period as the
Registrar may determine, another name which is acceptable to the Registrar.

Conditions of registration

10. The conditions contemplated in section 9(2)(a) may include conditions—

(¢} authorising the long-term insurer to enter into only certain long-term policies
determined by the Registrar:

{h) authorising the long-term insurer to enter into long-term policies other than
certain long-term policies determined by the Registrar:

(() authorizing the long-term insurer to enter into certain long-term policies
determined by the Registrar only if those policies contain, or do not contain,
particular terms or conditions determined by the Registrar:

(d) limiting the amount or vaue of the policy benefits to be provided by the
long-term insurer under certain long-term policies determined by the
Registrar to an amount or value determined by the Registrar:

(e) limiting the amount of the premiums that the long-term insurer may contract
to receive, duringaperiod determined by the Registrar. in respect of all or
certain long-term policies determined by the Registrar that may be entered
into by that long-term insurer during that period:

(f) requiring the long-terminsurer to enter int» reinsurance policies in terms of
which that long-term insurer reinsures atleasta portion determined by the
Registrar of the liabilities incurred by itin terms of all or certain long-term
policies determined by the Registrar that may be entered into by that
long-term insurer during a period determinad hy the Registrar:

(¢} requiring that the provisions of the memorandum and articles of association,
or equivalent constitution, of the king-term insurer must be suitable to enable
it to carry ontong-term insurance business, or

(h) reasonably necessary to ensure that the 1(mg-term insurance business
concerned is carried on soundly and in amanner whereby the long-term
insurer will be in a position to meet its liabilities,

and different conditions may be determined in respect of different long-term insurers.

Variation of registration conditions

11. (I') The Registrar may -

(a) upon application of a long-term insurer and having regard, with the necessary
changes, to section 9(3)(h),

(b) when acting in accordance with section 12(2) or (3) or when giving an
authorisation in accordance with section 35(2)( ¢) in relationto a long-term
insurer; or

(() if along-term insurer has ceased to enter into certain long-term policies
determined by the Registrar to anextent which no longer justifies its
continued registration in respect of those policies, and the long-term insurer
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has been allowed atleast 30 days in which to make representations in respect

of the matter.
by notice to the long-term insurer vary a condition. subject to which the long-term
insurer is registered or dee med to be registered, by amending or deleting it or determine
anew condition contemplated in section 10, 5

(2) TheRegistrar shall, it avariationreterredtomsubsection (1) iseflected. withdraw

the certificate of registrationissued in terms of section 9 and issue. as contemplated I
that section, a new certificate of registration to the long-term insurer concerned

Registrar may under certain circumstances prohibit long-term insurers from
carrying on business 10

12. (1) If along-term insurer—
{ar) has not furnished all information which is material to an application made to
the Registrar under this Actor has furnished information which s false:
(h) (i) has made & material misrepresentation to members of the public in
connection With the long-terminsurance business carried onby it 15
(ii) has failed to comply with a material condition subject to which it is
registered or deemed to be registered as along-term insurer:
(iii) has contrav ened or failed to comply with a material provision of this Act,
and has therea fer. within a period determined by the Registrar, failed to
remedy such conductto the satistaction of the Registrar; or 20
() were it then to apply for registration in terms o f section 9, would pot be able
to satisfy the Registrar as to the matters referred to in section 9(3)(5 yi). (iii)
or (iv).
the Registrar may give notice to the long-terminsurer of the Registrar’s intention. and
of the reasons therefor, to prohibit that long-term insurer. with effect from a date 25
specified in the notice, from carrying on the long-term insurance business specified in
that notice.

(2) When the Registrar has given notice to along-term insurer in accordance with
subsection (1). and has allowed that insurer atleast 30 days in which to make
representations to the Registrar in respect of the trotter, the Registrar may. by notice to 30
thelong-terminsurer ---

() withdraw the first-mentioned npotice;

(h) act in accordance with section 11; or

(¢) i itis appro priate and it the Minister has authorised the Registrar ip writing to
do so, prohibit the long-term insurer frcm carrying on such long-term 35
insurance business as the Registrar may specify in the notice, and which has
been specified in the first-mentioned notice.

(3) When the Registrar has, in accordance with subsection (2), prohibited along-term
insurer from carrying on certain long-term insurance business. the Registrar may

thereafter— 40
(a) withdraw the prohibitio n by notice to the long-term jnsurer;

(h) actin accordance with section 11(1) and thereupon, by notice to the long-term
insurer, withdraw the prohibition and authorise the long-term insurer to carry
onthe long-term insurance business, subject to the conditions determined by
the Registrar, specified in the new certificate of registration referred to in 45
section 11(2); or

{c)act in accordance with section13(2)(c). 41(2) or 42(2), according to
whichever provision the Registrar deems most appropriate in the circum-
stances and in the interests of the polic yholders of the long-term insurer.

Termination of registration 50

13. (2) It adong-term insurer failsto commence the currying on of its long-term
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insurance business within a reasonable period after being registered to do so, and if, after
allowing that insurer at least 30 days in which to make representations in respect of the
matter, the Registrar is satisfied that the long-term insurer will not commence the
carrying on of such business within a reasonable period thereafter, the Registrar shall, by
notice to the long-term insurer, cancel its registration. 5
(2) The Registrar shall—

(a) if along-term insurer has ceased to enter into long-term policies to an extent
which no longer justifies its continued registration as along-term insurer and,
after allowing that insurer at least 30 days in which to make representationsin
respect of the matter, the Registrar is satisfied that it will not resume the 10
entering into of long-term policies to the required extent within a reasonable
period thereafter;

(b) if along-term insurer has notified the Registrar of its intention to cease to enter
into any more long-term policies and has requested so in writing; or

(c¢) if the Registrar considers it appropriate to act so in accordance with section 15
12(3)(c),

by notice direct the long-term insurer concerned, with effect from a date specified in the
notice, not to enter into any more long-term policies and require it to make arrangements
satisfactory to the Registrar to discharge its obligations under all long-term policies
entered into before the specified date and, when the Registrar is satisfied that the 20
long-term insurer concerned no longer has any obligations under any such policy, shall,
by notice to the long-term insurer and in the Gazette, cancel its registration.

(3) When al of the long-term insurance business of a long-term insurer has been—

(a) discontinued as a result of its amalgamation with, or its transfer to, another
long-term insurer as contemplated in Part V; or 25

{h) wound up as contemplated in Part VI,

the Registrar shall by notice in the Gazerte cancel its registration.

Deregistration of long-term insurers as companies

14. For the purposes of section 73(5) of the Companies Act in relation to along-term
insurer, the reference to the Registrar of Companies in that section shall be construed as 30
a reference to the Registrar of Companies acting in concurrence with the Registrar.

Part 111
Business and administration of long-term insurers
Limitation on business

15. (1) A long-tern] insurer shall not carry on such business, other than the long-term 35
insurance business which it is authorised to carry on by virtue of its registration under
section 9, as the Registrar has prohibited in relation 10—

{a) a particular long-term insurer; or
(b) long-term insurers generally.

(2) A long-term insurer shall not carry on such business as the Registrar may 40
determine, other than the long-term insurance business which it is authorised to carry on
by virtue of its registration under section 9, otherwise than in accordance with and
subject to the limitations and conditions which the Registrar may determine in relation
to—

{a) a particular long-term insurer; or 45
(b) long-term insurers generally.

(3) The Registrar may only impose a prohibition or determine a limitation and a
condition under subsection ( 1) or (2) by noticein the Gazette—

(a)if itisin the interests of the policyholders of a particular long-term insurer, or
long-term insurers in general, to act so; 50
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(h) after giving at least 30 days' notice of the Registrar’s intention to act so in the
case of —
(i) a particular long-term insurer. to that long-term insurer: or
(ii ) long-term insurers generally. in the Gazetre; and
(c)after considering any representations received in respect of the matter.
(4) A I(mg-term insurer. other than an insurer carrying on reinsurance business only.
shall not be a short-term insurer as defined in the Short-term Insurance Act. 1998.

Head office and public officer

16. (1) A long-term insurer shall

{a) have its head office in the Republic:

(h)appoint a natural person who is permanently resident in the Republic as its
public officer;

(c) notify the Registrar of the address of that head office and of the name of that
public officer; and )

{d} it' the address of that head office changes, or if that public officer or the name
of that public officer changes. notify the Registrar thereof within 30 days after
such change.

(2) The public officer shall. as far asit isin his or her power, ensure that the long-term
insurer complies with this Act.

(3) Processin any legal proceedings against a long-term insurer maybe served at the
head office of that insurer or, if no such office is in existence, by service upon the public
ofticer or, if he or she cannot be found or if no person has been appointed as public
officer, by service upon the Registrar, which shall be deemed to be service upon the
king-term insurer.

Financial year

17. A long-term insurer may not change its financial year without the approval of the
Registrar.

Notification of certain appointments and terminations

8. A long-term insurer shall notify the Registrar, in the form and of the information
required by the Registrar, in respect of every director or managing executive appointed
by it or whose appointment has been terminated by it, within 30 days after such
appointment or termination, together with the reasons for any such termination.

Auditor

19. (1) A long-term insurer shal from time to time appoint, and at all times have, one
or more auditors.

(2) No appointment of an auditor. other than a reappointment not involving a break in
the continuity of the appointment, shall take effect unless it has been approved by the
Registrar.

(3) A long-term insurer shall not appoint as its avditor—

(a) one of its directors; or
(h) a person who is not engaged in public practice as an auditor.

(4) If anauditor of a long-term insurer is a firm (as contemplated in the Public
Accountants' and Auditors’ Act, 199 1 (Act No.80 of 1991 )), the last approva of the
Registrar for the appointment thereof shall not lapse by reason of a change in the
membership of the firm if at least half of the members, after the change, were members
when the appointment of the firm was last approved by the Registrar.

(5)Notwithstanding anything to the contrary in any law contained, the auditor of a
long-term insurer shall—

(a) whenever the auditor furnishes copies of a report or other document or
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part iculars contemplated in section 20(5)(b) of the Public Accountant{ and
Auditors” Act. 1991, afso furnish a copy thereof to the Registrar; and
(h) if the auditor’s appointment is terminated for any reason—-
(i) submit to the Registrar a statement of what the auditor believes to be the
reasons for that termination; and 5
(ii ) if the auditor would, but for that termination, have had reason to submit
to the long-term insurer a report contemplated in section 20(5)(u) of the
Public Accountants' and Auditors Act, 1991, submit such a report to the
Registrar: and

(ctinformthe Registrar in writing of any matter relating to the affairs of the 10
long-term insurer of which the auditor became aware in the performance of
[he auditor’s functions as auditor and which, in the opinion of the auditor, may
prejudice the insurer’s ability to comply with section 29(1) of this Act.

{6) (¢) The furnishing, in good faith, by an auditor of a report or information in terms
of this section shall not be deemed to constitute a contravention of a provision of alaw 15
or abreach of aprovision of acode of professions | conduct to which the auditor is
subject.

(h) The failure. in good faith. by an auditor to furnish areport or information in terms
of this section shall not confer upon any person a right of action against the auditor
which, but for that failure, that person would not have had. 20

(7 In addition to the duties assigned to the audito of a long-term insurer by the Act
under which that insurer is incorporated or by the Public Accountants' and Auditors’ Act,

I 991, the auditor shall—

(¢) in relation to a statement forming part of the returns in respect of which the
auditor is required to do so in terms of section 36, examine that statement or 25
part thercof and satisfy himself. herself or irself that it is properly drawn up so
asto comply with the requirements of this Act and express an opinion as to
whether the statement or part thereof. including any annexure thereto.
presents fairly the matters dealt with therein as contemplated in section 20 of
the Public Accountants” and Auditors” Act. 199 |; and 30

(h) carry out the other duties provided in this Actor prescribed by the Minister.

{ X)) Without derogating from an auditor's right to do so in respect of anything which
is material to the carrying out of the auditor’s duties. an auditor shall not be required to
eximine or expressan opinion in relation to astatement forming part of a return. report
or certificate or to the parti culars thereof in respect of which a statutory actuary is - 35
required. m terms of this Actto make an examination. give an attestation or €Xpre ss an
opinion.

(91 An auditormay rely on the work performed by the statutory actuary in relation to
the tinancial atfairs of @long-term insurer. when the auditor expresses an opinion in
relation tothe financial affaers of [hat long-term insurer interms of this Act or any other 4
law, subjectto compliance with the prevailing auditing standards

~

Statutory actuary

20. (1A Itmg-term insurer shall fromtime to imeappoint, and at al times have, an
actuary.

{2) A I(mg-term insurer may appoint an alternate to act in the place of its statutory 45
actuary during his or ber absence for any reason.

{3) No person other than a natural person who is permanently resident in the Republic.
isaFellow of the Actuanal Society of South Africaand has, as an actuary, appropriate
practical experience relating to long-term insurance business, shall be appointed as a
statutory actuary or his or her alternate. 50

(H)No appointment of a statutory actuary or his or her aternate shall take effect unless
it has been approved by the Registrar.
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(5) The statutory actuary of a lung-term insurer shall—

{a) submit to the Registrar, if his or her appointment is for any reason terminated,

a statement of what he or she believesto be the reasons for that termination;
and

(b) report to the long-term insurer any matter relating to the business of the 5
long-term insurer of which he or she became aware in the performance of his
or her functions as statutory actuary and which, in the opinion of thestatutory
actuary. may prejudice the long-term insurer’s ability to comply with section
29( 1). and if stepsto rectify the matter are not taken to the satisfaction of the
statutory actuary, he or she shall forthwith report the matter to the Registrar. 10

(6)(a) The furnishing. in good faith, by a statutory actuary of areportor information
in terms of subsection (5) shall not be deemed to constitute a contravention ofa
provision of alaw or abreach of aprovision of acode of professional conduct to which
he or she is subject.

(b) The Failure, in good faith. by a statutory actuary to furnish a report or information 15
in terms of this section shall not confer upon any person a right of action against the
statutory actuary which, but for that failure, that person would not have had.

(7) In addition to duties assigned to the statutory actuary by any other law or a code
of professional practice, the statutory actuary shall—

fa) in relation to a statement forming part of the returns in respect of which he or 20
she is required to do so in terms of section 36, examine that statement and
satisfy himself or herself that it is properly drawn up so asto comply with the
requirements of this Act and attest or, as the case may be, express an opinion
in connection with that statement; and

{b) carry out the other duties provided in this Act or prescribed by the Minister. 25

(8) A statutory actuary shall—

(u) have the right of access at all times to the accounting records and other books
and documents of the long-term insurer ard be entitled to require from the
directors or officers of that insurer the information and explanations he or she
deems necessary for the carrying out of his or her duties; 30

(b) be entitled to—

(i) attend a general meeting of the long-term insurer;
(i) receive the notices and other communications relating to a genera
meeting which a member of that long-term insurer is entitled to receive;
and 35
(iii ) be heard at a general meeting on the business of the meeting which
concerns him or her as statutory actua-y.

Appointment of auditor or statutory actuary by Registrar

21. (1) If along-term insurer for any reason fails to appoint—
{a) an auditor in terms of section 19( 1), the Registrar may, notwithstanding 40
sections 269(4) and 271 ( 1) of the Companies Act, but subject to section 19 of
this Act, appoint an auditor for that long-term insurer;
(b) an actuary in terms of section 20(1), the Registrar may, subject to section 20,
appoint an actuary for that long-term insurer.
(2) A person or firm appointed under subsection (1) as auditor or actuary of a 45
long-term insurer shall be deemed to have been appointed by the long-term insurer in
accordance with this Act.

Removal of appointees who are not fit and proper

22.( 1) The Registrar may by notice reguire a long-term insurer to terminate the
appointment of a director, managing executive, public officer, auditor or statutory 50
actuary of that long-term insurer, if the person or firm concerned is not fit and proper to
hold the office concerned.
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(2) When the Registrar intends to act as contemplated in subsection (1), the Registrar
shall give notice to the long-term insurer concerned, and, unlessit isimpracticable to do
0. to the person or firm concerned, of’ the Registrar’s intention and the reasons therefor,
and the person or tirm concerned shall thereupon cease to perform the functions of the
office concerned pending the final outcome of any action under subsection (3). 5
(3) When notice has been given to along-term insurer in terms of subsection (2). that
long-term insurer and the person or firm concerned may appeal to the board of appesal
established by section26 of the Financia Services Board Act, with the necessary
changes, in accordance with that section, and any party shall have aright of appea to the
Court against the decision of that board of appeal as if it were a judgment of a lower 10
court.

Audit committee

23. (1) The board of directors of along-term insurer shall appoint an audit committee
of at least three members of whom at least two shal’ be members of that board.

(2) The majority of the members, including the chairperson of the audit committee, 15
shall be persons who are not employees of the long-term insurer.

(3) The functions of an audit committee shall, inter alia. be

{a)to assistthe board of' directors in its evaluation of the adequacy and efficiency
of theinternal control systems, accounting practices, information systems and
auditing and actuarial valuation processes applied by the long-term insurer in 20
the day-to-day management of its business;

(h)to facilitate and promote communicationand liaison concerning the matters
reterred to in paragraph (a) or arelated matter, between the board of directors
and the managing executive. auditor. statutory actuary and internal audit staft
of the long-term insurer; 25

{¢)1o recommend the introduction of measures which the committee believes
may enhance the credibility and objectivity of financial statements and reports
concerning the business of the long-term insurer: and

{d)to advise on a matter referred to the commiittee by the board of directors.

(4) If the appointment of an audit committee is. in a particular case. inappropriate or 30
impractical or would serve no useful purpose, the Registrar may. subject to such
conditions as the Registrar may determine. exempt the long-term insurer concerned
fromthe requirements of subsection ().

Prefer ence shares, debentures, share capital and share warrants

24. A long-term insurer shall not— 35
fa) without the approval of the Registrar or otherwise than in accordance with the
conditions that the Registrar determines—
(i) issue any debentures:
(i) issue preference shares other than preference shares compulsorily
convertible to ordinary shares: 40
(iii ) convert any of its shares into preference shares;
(iv) convert any of its preference shares of a particular class into preference
shares ot another class;
(v) convert any of its shares, including preference shares, into debentures;
(vi) reduce its share capital in terms of sections 83 and 84 of the Companies 45
Act:
(h) notwithstanding section 101 of the Companies Act, issue share warrants to
bearer as contemplated in that section.

Registration of sharesin name of hominee
25. (1) A long-term insurer shall not knowingly— 50

(u) allotor issue any of’ its sharesto. or register any of its shares in the name of,
apersonother than the intended beneficial shareholder:
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(h) register transfer of’ any of its shares toa person other than the intended
beneficial shareholder,
without the approval of the Registrar.
(2) Subsection (1) shall not apply to the allotment, issue or registration of the shares
of’ along-terminsurer—

(a)toor in the name of atrustee of a unit trust scheme as defined in section | of
the Unit Trusts Control Act, 198 | (Act No. 54 of 1981 ). or of a nominated
company of the trustee approved by the Registrar of Unit Trust Companies;

(h) to or in the name of any executor, administrator, trustee. curator, guardian or
liquidator in the circumstances contemplated in section 103(3) of the
Companies Act;

{e)fora period of' not more than six months, to or in the name of a stockbroker or
acompany tloated by astockbroker for the purposes contemp jated in section
12( 1 )(s) of the Stock Exchanges Control Act, 1985 (Act No. 1 of 1985). or to
or in the name of a company controlled by a long-term insurer or an employee
of the long-term insurer. if it is necessary that the shares be so alotted, issued
or registered in order to facilitate delivery to the purchaser or to protect the
rights of the beneficiary in respect of those shares;

{d)to or in the name of a person acting as a depositary institution by virtue of an
authorisation under section 2 of the Safe Deposit of Securities Act, 1992 (Act
No. 85 of 1992), or of a company contemplated in section 12(1)(s)(i) of the
Stock Exchanges Control Act, 1985: Provided that the person or member
concerned is able, on request, to disclose the name of the beneficial
shareholder on whose behalf shares are held;

{e)to or in the name of another person prescribed by the Minister.

Limitation on control and certain shareholding or other interest in long-term
insurers

26. (1) Subject to thissection, no person shall, without the approval of the Registrar,
acquire or hold shares or any other interest in a long-term insurer which results in that
person, directly or indirectly, alone or with an associate, exercising control over that
long-term insurer.

(2) No person shall acquire shares in a long-term insurer if the aggregate nominal
value of those shares, by itself or together with the aggregate nomina value of the shares
aready owned by that person or by that person and his, her or its associates. will amount
to 25 per cent or more of the total nominal value of al of the issued shares of the
long-term insurer concerned, without first having obtained the approval of the Registrar.

(-3) The approval referred to in subsection (2)—

{a) may be given—

(i) subject to the aggregate nominal value of the shares owned by the person
concerned and his, her or its associates not exceeding such percentage as
may be determined by the Registrar without further approval in terms of
this section;

(ii ) subject to such other conditions as the Registrar may determine;
{b) shall not be given if it would be contrary to-
(i) the public interest: or
(ii ) the interests of the policyholders. or of persons who may become
policyholders, of the long-term insurer: and
(¢) may be refused if the person concerned, alone or with his, her or its associates.
has riot already owned shares in the long-term insurer—

(i) of the aggregate nominal value; and

(i) for the minimum period. not exceeding 12 months,
that the Registrar may determine.

(4) If the Registrar is satisfied that the retention of a particular shareholding by a
particular shareholder will be prejudicial to the long-term insurer. the Registrar may
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apply to the Court in whose area of jurisdiction the head office of the long-term insurer
is situated for an order—

{u) compelling such shareholder to reduce. within a period determined by the
Court, that shareholding to a shareholding with a total nominal value not
exceeding 25 per cent of the totalnominal value of all the issued shares of the
long-term insurer; and

(h) limiting. with immediate effect. the votirg rights that may be exercised by
such shareholder by virtue of his, her or its shareholding to 25 per cent of the
voting rights attached to all the issued shares of the long-term insurer.

(5) For the purposes of this section “associate”. m relation to—

(a) anatural person, means-

(i) his or her spouse:

(i ) his or her child, parent, stepchild or stepparent and any spouse of any
such person;

(iii ) another personwha has entered into an agreement or arrangement with
that natural person. relating to the acyuisition, holding or disposal of, or
the exercising of voting rights in respect of, shares in the long-term
insurer concerned:

(iv) a uristic person whose board of directors acts in accordance with his or
her directions or instructions:

( vratrust controlled or administered by him or her:

(13) @ juristic person—

(1) which is a company, means its subsidiary and its holding company and
any other subs idiary or holding company thereot’

(ii ) which isa close corporation registered under the Close Corporations Act,
1984 (Act No.69 of 1984). means any member thereof asdetined in
section [ of that Act:

( iii) which is nota company or a close corporation, means another juristic
person which would have been its subsidiary or holding company—

{aa) hadat been a company: or

(b} In the case where [hat other juristic person, too, is not a
company. had both it and that other juristic person been a
company:

(iv) means any person in accordance with whose directions or instructions its
board of directors acts:

t \ )y means another juristic person whose board of directors acts 1 n
accordance withits directio ns or in structions ;

(vi) means a trust controlled or administered by il

16) For the purposes of this section a person shaltbe deemed to exercise control over
a [~)ng-tern) insurer it thatperson. alone or with associates--—~

(a) holds shares in the long-term insurer of which the total nominal value
represents 25 per cen t or more of the nominal value of all the issued shares
thereof:

(brholds shares which entitie such person to exercise more than 25 per cent of the
\ oting rights attached to the issued shares of [hat long-term insurer: or

{¢) has the power to determine the appointmentot 25 per cent or more of the
directors of that long-term insurer. including the power-

(i) to appoint or remove. without the concurrence of another person. 25 per
cent ormore of the directors: or

(il yto prevent a person from being appointed asa director without another
person’s consent.

Furnishing of information concerning shareholders

27. (1) A long-term insurer shall, whenever reguired to do so by the Registrar. furnish
the Registrar with areturn. in the form and containing the particulars and information
whichthe Registrar determines. in respect of its shareholders and of any person who
directly or indirectly has the power to require those shareholders to exercise their rights
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as shareholders in the long-term insurer in accordance with such person’s directions or
instructions.

(2) A person in whose name shares in a long-term insurer are registered, or who
wishes shares in a long-term insurer to be allotted or issued to such person orto be
registered in such person’s name, and any person acting on behalf of such person,
shall, upon the written request of [he long-term insurer concerned. furnish it with the
information it may require for the purposes of complying with section 25(1).

Effect of registration of sharescontrary to Act

28. (1) No person shall-—
{u) either personally or by proxy granted to another person, casta vote attached
to; or
(b} receive a dividend payable in respect of,
a share in along-term insurer alotted or issued to such first-mentioned person or
registered in such person’s name contrary to this Act.
(2) The validity of aresolution passed by a long-term insurer shall not he aftected
solely by reason of avote being cast contrary to subsection (1 )(a).
(3) A dividend referred to in subsection ( 1)(b) shall be void.

Part IV
Financial arrangements
Maintenance of financially sound condition

29. (1) A long-term insurer shall at all times maintain its business in a financially
sound condition by—
{a) having assets;
(b) providing for its liabilities;, and
(¢) generally conducting its business,
S0 as to be in a position to meet its liabilities at al times.
(2) A long-term insurer shall be deemed to have failed to comply with subsection (1)
if it does not have—
(a) assets as required by section 30; or
(b) in the Republic assets as required by section 31.
(3) A long-term insurer which fails to comply with subsection(1) shall, within 30 days
after becoming aware of it, notify the Registrar of the failure and furnish the reasons
therefor.

Assets

30. (1) A long-term insurer shall—

(a) have assets the aggregate value of which, on any day, is not less than the
aggregate value, on that day, of its liabilities, and

(b) subject to section 32, have, in the Republic, assets the aggregate value of
which, on any day, is not less than the aggregate value, on that day, of those of
its liabilities which are to be met in the Republic,

when the values of those assets and liabilities are calculated by means of—

(i) the method set out in Schedule 2; and

(i) the financial soundness method set out in Schedule 3.

(2) A long-term insurer shall not declare a dividend or pay a dividend to its
Shareholders if, and for as long as, it fails to comply with subsection ( 1), or if the
declaration or payment of the dividend would result initfailing to comply with
subsection (1).

(3} A long-term insurer shall not declare a dividend or pay a dividend to its
shareholders unless its statutory actuary has certified that the declaration and payment
thereof will not be contrary to subsection (2).
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Kinds and spread of assets

31. (1) Subject to section 32. a long-term insurer shall, in the Republic, have assets,
other than assets in respect of linked liabilities referred to in section 33(2)—

(a) which have an aggregate value which. on any day, is not less than the
aggregate value, on that day. of [hose of its liabilities which have to be met in
the Republic, when the values of those assets are calculated by reference to
their market value as defined in the regulations and the values of those
liabilities. other than the said linked liabilities, are calculated by means of the
method setout in Schedule 2; and

(h) whichare of the kinds specitied in Schedule 1: and

(¢) which have amarketvalue, as defined in the regulations, which. when
expressed as a percentage of the aggregate value of itsliabilities referred to in
paragraph (a), does not exceed the percentage specified in the regulations in
respect of particular kinds or categories of those assets, unless the Registrar
otherwise approves either in advance or at any time after having received the
notice referred to in section 29(3)—

(i) in a particular case:
(i ) for the specitied period: and
(iii ) subjectto such conditions as the Registrar may determine.
(2) Subjecttosubsection (1), the kinds of assets that along-terminsurer has. and the
spread of those assets among different kinds. shall--

(a)to the satisfaction ot the statutory actuary of the long-term insurer, be proper
and suitable having regard to the nature of its various Habilities and the time
when, the place where. and the manner in which, it is required, or expects to
be required, to meet those liabilities: and

(h)to the extentso prescribed. comply withany general requirement prescribed
by the Registrar for the appropriate matching of assets and liabilities.

Deeming provisions concer ning assets

32. ( hFor thepurposes gr sections 30 and 31—

fa) an assetof the kind specitied in item 13.16(2), (3) or (5) or 20(¢) of the Table
to Schedule 1, shall. subject to paragraph (»). be deemed to be in the Republic:

(h)if there is documentary evidence of the title of along-term insurer to an asset,
thatasset shallbe deemed not to be in the Republic unless the documentary
evidenceis in the Republic or is held outside the Republic in such amanner
and subject to such conditions as the Registrar may determine; and

{c)an assetshall he deemed notto be held by along-term insurer it’ it has been
encumbered contrary to section 34( | )(a) intavour of another person. orititis
held by another person contrary to section 341 )y h). unless the person in
whaose favour it is encumbered or the person holding that assetis—

(i) the Minister of Labour or the Director-General: Labour, or any persen
acting on behalf of that Minister or Director-General in accordance with
the laws of the Republic relating to compensation for occupational
injuries and diseases:

(ii) the government of any country other than the Republic in which the
Jong-term insurer carries on insurance business or intends to carry on
such business, or any person acting on behalf of such government, it’ the
long-term insurer has encumbered those assets in favour of, or
transferred those assets into the name of,, that government or that person
in order to comply with the laws of that country relating to long-term
insurance; or

(iii) another insurer and the encumbrance or transfer takes placein termsof a
reinsurance policy.

(2)1f the assets which along-term insurer holds in respect of its long-term insurance
business in anyof its policyholder funds include shares in its holding company—
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i uchshares shall for the purposes of section 39(2) of the Companies Act, be
femedtobe held by the long-terminsurer in a representative capacity or as
a1 ustee tor the sole benefit of the owners of' the policies for which the
pohicyholder | und concerned exists. whether the holding company is
incarporited in the Republic or not:

(hysuchshares shall only be held by the long-term insurer with [he prior approval
ofthe Registrar and subject to such conditions as the Registrar may determiine:
and

(¢)thelong-term insurer shall not have the right to vote at meetings of the holding
company or at meetings of any class ot members thereof’.

(3) For the purposes of subsection (2) **policy holder fund™ means a tund referred to
in paragraphta).(h)or {¢) of section 294} of the income Tax Act, 1962 (Act No. 58 of
1062).

[liabilities

33.(hForthe purposes of this Act, the liabilities. of a long-term insurer shall include
its contineentliabilities for policy benetits which have not become claimable, and which
are spec VLD 1 Sehedules 3and 4.

(2)torthe puiposes of section 31, the linked liabilities of a long-term insurer are
those otits habihties which. in terms of the long-term policy concerned, are in respect
of policy bone hts the amount of which is not guaranteed by the insurer and is to be
determined s olelyby reference to the value of particular assets or categories of assets
which arespecitied In the policy and are actudly held by or on behalf of the insurer
specifically for the purposes of the policy.

Prohibitions concerning assets and certain liabilities

34. (1) Along-term insurer shall not—

(a) encumber its assets;

(h)allow its assets tobe held by another person on its behalf;

(¢)directly or indirectly borrow any asset;

{d)by means ot suretyship or any other form of personal security, whether under
aprimary or accessory obl igat ion, give security in relation to obligations
between other persons.

without theapproval of the Registrar. given generally or in aparticular case, and subject
to such conditions as the Registrar may determine.
(2) Allong-terminsurer’ shal not invest in derivstives other than—

fa) derivatives designated as an asset in respectof a linked policy referred to in
section 33(2);

(h) derivatives acquired out of or in respect of assets that are in excess of the
assets required to meet the long-term i 1surer’s liabilities under long-term
policies in terms of section 30(1):

{c) for the purpose of reducing investment risk or for efficient portfolio
numugcmem: or

{d) in such a manner that the long-term insarer will. or reasonably expects to,
have the asset at the settlement date cf the derivative instrument which
matches its obligations under that instrument and from which it can discharge
those obligations.

Failure to maintain financially sound condition

35, (O along-teriminsurer gives notice to the Registrar in terms of section 29(3). or
if the Registrar issatistied that a long-term insurer 1s failing. or is likely to fail within a
reasonable period, to comply with section 29(1), the Registrar may, by notice. direct that
long-termmsurer to furnish the Registrar. within a specified period. with—
(a)specitied information relating to the nature and causes of the failure: and
(h}its proposals as to the course of action that it should adopt to ensure its
compliance with section 29(1).
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(2) Whenthe Registrar has received the information and proposals referred to in
subsection (1), the Registrar may, without derogating from the Registrar’s powers under
section 11 or 12 or any other provision of this Act—

() authorise the long-term insurer concerned, by notice, toadoptacourse of

action, approved by the Registrar after considering those proposals and after 5

consultation with the auditor and the statutory actuary of the long-term
insurer. and which the Registrar is satisfied will reasonably ensure that the
long-term insurer complies with section 29( 1), and the Registrar may, at that
time or atany time theresfter. after further consultation with the auditor and

the statutory actuary. by notice authorise the modification of that course of’ 10

action to the extent that the Registrar deems appropriate in the circumstances:
or

(h) if’ it is reasonably necessary in the interests of the policyholders of’ the
long-term insurer, atthat time, or at any time thereafter, and notwithstanding
any steps already taken by the Registrar in accordance with paragraph (¢} or
any other provision of this Act.act in accordance with section 41 (2) or 42(2).

Returnsto Registrar

36. A long-term insurer shall furnish the Registrar with returns relating to its
business—

{a) in the medium and form;

(h) containing the information; and

{¢) by the date or within the period,

prescribed by the Registrar, either generaly or in relation to a particular insurer.
(2) If the Registrar is satistiedthata return furnished to him or her in terms of
subsection (1Y is incomplete or incorrect. he or she may. by noticc-

() divectihie long-terminsurer to turnish the Registrar, within a specified period.
with specitied information or documents which the Registrar considers
necessary to complete or correct the return; or

by rejectthe retarn and require the long-term insurer to furnish the Registrar,
woithin a specitied period. with o new retarn which is complete and correct.

Part V
Compromise, arrangement, amalgamation, demutualisationand transfer

Courtapproval required for compromise, arrangement, amalgamation,
demutualisation or transfer

37. (11 No transaction to which a long-terny insurer i~ a party and which constitutes an
agreement by which all or any part of the business of a long-term insurer s transteried
to another person, or by which a compromise. arrangement or amalgamation
contemplated in Chapter X1 of the Companies Actis effected. or by which a tong-term
insurer which is not a company having a share capital is to be converted into 4 pubhe
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company having a share capital, shall have legal force without the approval of the Court. 40

{2y Any arrangement entered ito between two or more insurers whereby a hability of
any long-term insurer towards policyholders is 1o be substituted for a hability of any
other insurer towards such policyholders (whether or not the liability ot the long-term
insurer is expressed in or created by existing policies or by new policies, or the terms of

such new policies are the same as or ditferent from the terms of the original polictes). 45

shall be deemed for the purposes of this section to be a scheme for the transfer of the
insurance business concerned, unless the Registrar is satistied that the said policyholders
have been or will be made aware of the nature of such substitution and have signitied or
will stgnity their consent thereto tn writing.
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Application to Court

38. (1) When application is made to the Court for the approval of a transaction
referred to in section 37—

{u) the parties to the transaction shall jt)intly-

(1) at least 60 days betore lodging the application. give notice to the
Registrar thereof together with [ull particulars of the transaction:

(i ) at least 30 days before lodging the application, cause anotice.inthe form
and containing the information required by the Registrar. to be published
in such official languages in the Gazerre and in such other newspapers as
the Registrar may determine;

(iii ) before lodging the application, serve upon the Registrar a copy ot the
notice of motion, and of all accompanying affidavits and other
documents relating thereto and to be filed in support of the application:

(h) a person who has an interest in the matter may, by notice given to the Registrar
within 15 days after the publication in the Gazerte of the notice referredto in
paragraph (a)(ii ). submit to the Registrar such representations concerning the
transaction as are relevant to his. her or its interests;

(c¢) the Registrar may -

(i) appoint a person. at the costof the parties to the transaction, to enquire
into, and report to him or her on, the desirability or otherwise of the
transaction; and

(ii ) by notice, direct any party to the transaction to provide the Registrar or
that person with @l informationand documents relating to the transaction
which he or she may require;

(d) the Registrar and any policyholder, shareholder or creditor of the long-term
insurer concerned may file affidavits and other documents relating thereto and
may appear and be heard at the hearing of the application.

(2) A long-term insurer may propose, conclude or give effectto any transaction or
combination of transactions contemplated in section 37( 1) notwithstanding anything
provided or not provided in the law, memorandum or other document under which any
party to the transaction or transactions concerned is constituted or in the articles of
association or other rules of any such party.

(3) If along-term insurer which is not a company having a share capital applies to the
Court for approval ot atransaction or combination of transactions in terms of a scheme
which proposes or isin connection with its demutualisatio n. such scheme may include.
and the Court may approve the following matters, namely—

{a) the alotment, issue or transfer to any person by any party to such scheme of
shares in the long-term insurer or in a company which is to become the
holding company of any such party, whether in substitution for membership of
the long-term insurer or otherwise;

{h) the cessation of membership of the long-term insurer;

{c) [he date on which such scheme takes effect, which date may be a date before
or after the date of approval by the Court.

Conditions of approval

39. Notwithstanding the provisions of the Companies Act. the approval of the Court
of atransaction referred to in section 37( 1 ) shall not be granted—
{a) unless the provisions of this Part have been complied with:
(h)if the transaction is inconsistent with this Actor contrary to the interests of the
policyholders of the long-term insurer concerned: or
(¢) unless payment of the costs referred to in section 38(c)(i) has been made or
secured.

Approved transaction
40. (1) A transaction referred to in section 37(1) which is approved by the Court shall

be binding on all persons and shall have eftect as ordered by the Court notwithstanding
anything to the contrary contained in the constitution or rules of the parties thereto.
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(2) Notice of the passing of aspecialresolution (if any) by the members of along-term
insurer confirming atransactionreterred to in section 37¢ 1), together with a copy of the
resolution and of the terms and conditions of the transaction, certified by the chairperson
of the meeting at which the resolution was passed and by the public officer of the
[(~ng-term insurer to be a true and correct copy shall be furnished to the Registrar by the
fong-term insurer concerned. within 60 days of the passing of the resolution. and a
certified copy of the order of Court as soon as practicable.

(3)(a) The officer in charge of a deeds registry or other office in which is registered
any bond or movable orimmaovable property which is to be transferred in accordance
with a transaction referred to in section 37( 1 ) or 70 shall. upon production by the
[(mg-term insurer concerned of the relevant bond. title deed or registration certiticate
and a certitied copy of the order of Court concerned, and without payment of any duty.
tax, registration fee or other charge. make the endorsements upon the bond. title deed or
registration certificate and the entries in his or her registers that are necessary to eftect
the transter concerned.

{h) The exemption from the paymentot any duty. tax, registration fee or charge
contemplated in paragraph («) shall only apply in the case of a transaction resulting
from—

(i) a transter of business compelled by law: or

(i) the initiative or at the direction of the Registrar under section 35.

(5 A long-term insurer whichis converted into a public company in accordance with
this Part shall continue its corporate existence .n the” form ota public company
incorporated under the Companie s Act. and the Registrar of Companies shall register its
memorandum and articles ot association in accordance with (section 63 of the
Companies Act.

Part V|
Judicial management and winding-up of long-term insurers
Judicial management

41. (1) Notwithstanding the provisions of the Companies Act or any other law under
whicha I(mg-term insurerisincorporated, Chapter XV of the Companies Act shall,
subjectto this sectionand with the necessary changes apply in relation to the judicial
management of a long-term insurer whether or not it is a company. and in such
application the Registrar shall be deemed to be a person authorised by section 346 of the
Companies Act to make an application to the Court for the winding-up thereof.

2) ‘['he Registrar may make an application under section 427(2) of the Companies
Acttorajudicialmanagement order in respect of a [(mg-te]-in insurer it' he or sheis
satisfiedowhether as contemplated in section ] 2(3) or 35(2) of this Act. or otherwise, that
itis in the interests of the policyholders of thatlong-term insurer to do so.

(31In the application o f Chapter XV of the Companies Actas provided by subsection
(ly-

(a) aveference which relates to the inability o falong-term insurer to pay its debts
orto meet its obligations shall be construed as relating also to its inability to
comply with the requirements prescribed by section 29( 1) of this Act:

(h)in addition to any question Which relates to the nature of a long-term] insurer
as asuccesstul concern, there shall be considered also the question whether
any course of actionis in the interests of its - policyholders:

(c) in the following sections of the Compant 2s Act. namely—

(i) sections 432(2)and 433(h). the reference to the creditors of a company
shallhe construed as a reference also to the policyholders of a long-term
insurer:

(i1) sections 432(2)¢) and 433(d). the reference to the Registrar of
Companies shallbe construedas a rzference also to the Registrar-:

(iii) sections 428¢3). 432(d)and 433¢j). the reference to the Master shall be
construed as 2 reference also to the Qegistrar; and
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(iv) section 433(j), the reference to a contravention of any provision o f that
Act shall be construed as a reference also to a contravention of any
provision of this Act.
(4) If an application to the Court for the judicial management of a long-term insurer
ismade by aperson other than the Registrar—

{a)it shall not be heard unless copies of the notice of motion and of all
accompanying affidavits and other documents tiled in support of the
application are lodged with the Registrar at least 15 days, or such shorter
period as the Court may allow on good cause shown, before the application is
set down for hearing;

(b) the Registrar may, if satisfied that the applicatio n is contrary to the interests of
the policyholders o f the long-term insurer concerned, join the applicationas a
party and file affidavits and other documents in opposition to the application.

(5) As trom the date on which a provisional or tinal judicial management order is
granted in respect of a long-term insurer—

{a) any reference in this Act toalong-term insurer shall, unless clearly
inappropriate, be construed as a reference to the provisional or tinal judicial
manager, as the case may be;

(b) the provisio nal or tinal judicial manager of a long-term insurer shall not enter
into any long-term policies unless he or she has been granted permission to do
so by the Court in the provisional or fina judicial management order or in a
variation thereof.

Winding-up by Court

42. (1) Notwithstanding the provisions of the Companies Act or any other law under
which a long-term insurer is incorporated, Chapter X1V of the Companies Act shall.
subject to this section and with the necessary changes, apply in relation to the
winding-up of along-term insurer, and in such application the Registrar shall be deemed
to be a person authorised by section 346 of the Companies Act to make an application
to the Court for the winding-up thereof.

(2) The Registrar may, with the written approvat of the Minister, make an application
under section 346 of the Companies Act for the winding-up of a long-term insurer if he
or she is satisfied, whether as contemplated in section 12(3) or 35(2) of this Act, or
otherwise. that it is in the interests of the policyholders of that long-term insurer to do so.

(3) In the application of Chapter X1V of the Companies Act as provided by subsection
(I—

(a) a reference which relates to the inability »f a long-term insurer to pay its debts
shall be construed as relating aso to its inability to comply with the
requirements prescribed by section 29( 1) of this Act;

(b) in addition to any question whether it is just and equitable that a long-term
insurer should be wound up, there shall be considered also the question
whether it isin the interest of the policy holders of that long-term insurer that
it should be wound up;

(c) notwithstanding any other provision of that Chapter, there shall be considered
whether a person is acting in contravention of section 7(1)(a) of this Act;

{d) in the following sections of the Companies Act, namely—

(i) sections 392, 394(5 ) and 400, the reference to the Master shall be
construed as a reference also to the Registrar;
(i1) sections 375(5 Wa)and 4 19( 1). the reference to the Registrar of
Companies shall be construed as a reference also to the Registrar: and
(iii ) section 400,” the reference to a contravention of any provision of that Act
shall be construed as a reference also to a contravention of any provision
of this Act; and

(¢) section 346(3) of the Companies Act shall not apply where the Registrar
makes the application to Court.

(-h If an applicationto the Courtfor or in respect of the winding-up of a long-term
insurer is made by any person other than the Registrar-
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(a) it shallnot be heard unless copies of the notice of motion and of all
accompanying affidavits and other documents filed in support of the
application are lodged with the Registrar at least 15 days, or such shorter
period as the Court may allow on good cause shown, before the application is
set down for hearing; and

(bh) the Registrar may, if satisfied that the application is contrary to the interests of
the policyholders of the long-term insurer concerned, join the application as a
party and file affidavits and other documents in opposition to the application.

Voluntary winding-up

43. No special resolution relating to the winding-up of a long-term insurer as
contemplated in section 349 of the Companies Act shall be registered in terms of section
200 of that Act, and no special resolution to that effect in terms of the constitution of a
lung-term insurer which is not a company shall have legal force—

(a) unless acopy thereof has been lodged with the-Registrar and he or she has. by
notice to the long-term insurer, declared that arrangements satisfactory to the
Registrar have been made to meet al liabilities of the long-term insurer under
long-term policies entered into by it prior to the winding-up; or

(h) if the Registrar, by notice to the long-term insurer, declares that the resolution
is contrary to this Act.

Part VII
Business practice, policies and policyholder protection
Business practice
Free choice in certain circumstances

44. (1) If aparty to a contract in terms of which money is loaned, goods are leased or
credit is granted. requires. whether as a condition thereof or otherwise. that along-term
policy or its policy benefits be made available and used for the purpose of protecting the
interests uf a creditor. the person who isso required to make that policy or those policy
benefits available shall be entitled. and shall be given prior written notification of that
entitlement. to a free choice—

{a) asto whether he or she wishes to enter into anew policy and make it available
for that purpose. or wishes to make available an existing policy of the
appropriate value for that purpose. or wishes to utilise a combination of those
options: and

{h) if anew policy is to be entered into—

(i) astothelong-term insurer with which the policy is entered into and asto
the intermediary (if any) who is to render services contemplated In
section 49 in connection with the transaction:

(i) asto whether or not the policy benefits concerned are to be provided in
an event other than the death or disability of the life insured; and

(iii) as to whether or not the value ot the policy benefits to be provided
thereunder. when taken in the aggregate with the value of the policy
benefits provided under any other policy which is also to be made
available and used for that purpose. shall exceed the value of that debt or
other obligation; and

(c) if an existing policy isto be made available—

(i) asto the intermediary (if any) who is to render services contemplated in
section 49 in connection with the transaction: and

(ii ) as to whether or not a variation of the policy required for that purpose
shall be such as to cause—
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(aa)policy benefits to be provided in an event other than the death
or disability of the life insured; or

{bb) the value of the policy benefits to be provided thereunder,
when taken in the aggrzgate with the value of the policy
benefits provided under any other policy which is alsoto be 5
made available and used for that purpose, to exceed [he value
of that debt or other obligation.

(2) The provisions of subsection ( | ) shall be deemed not to have been complied with
unless the policyholder whose policy is to be made available has confirmed in writing.
before the policy is used for the purpose of securing the debtconcemed or other | ()
obligation. that he or she—

(u)was given prior written notification of hi sor her entitlement to the freedom of
choice referred to in that subsection:

(b} exercised that freedom of choice; and

(¢) was not subject to any coercion or inducement as to the manner in which he or15
she exercised that freedom of choice.

(3) If the provisions of subsection ( 1) are not complied with, the security provided by
the policy made available and used for the purpose shall be void and the policy benefits
shall be provided to the person who made it available,

Prohibition on inducements 20

45. No person shall provide, or offer to provide, directly or indirectly, any valuable
consideration as an inducement to a person to enter into, continue, vary or cancel a
long-term policy, other than a reinsurance policy.

Policy to be actuarially sound

46. A long-term insurer shall not— 25

(a) enter into any particular kind of long-term policy unless the statutory actuary
is satisfied that the premiums, benefits and other values thereof are actuarially
sound;

{h) make a distinction between the premiums, benefits or other values of different
long-term policies unless the statutory actuary is satisfied that the distinction 30
is actuarially justified; or

{c) award a bonus or similar benefit to a policyholder unless the statutory actuary
is satisfied that it is actuarially sound and that a surplus is available for that
purpose.

Receipt for premium paid in cash, and validity of policy 35

47. (1) When apremium is paid in bank notes or coins, the recipient thereof shall give
to the payer a written receipt for it.
(2) The receipt shall state the name, address and telephone number of the recipient,
the policy number and the name of the long-term insurer on whose behalf the premium
isreceived. 40
(3) For the purposes of the validity of along-term policy the payment of a premium
under the long-term policy to a person on behalf of the long-term insurer shall be
deemed to be payment to the long-term insurer under that long-term policy.

Summary, inspection and copy of policy

48. (1) A person who enters into or varies along-term policy, other than afund policy 45
and a reinsurance policy, shall be provided in writing or in another form prescribed by
the Registrar, by the long-term insurer concerned, with information, in the form of a
summary, relating to at least the following matters, namely—
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(a) thoseof the representations made by or on behalf of that person to the insurer
which were regarded by that insurer as material to its assessment of the risks
under the policy;

(b) the premiums payable and the policy benefits to be provided under the policy;
and

(") theeventsin respect of which the policy benetfits are to be provided and the
circumstances (if any) in which those benefits are not to be provided.

and shall be provided with that information as soon as possible, but not later than 60
days after the parties enter into or agree to vary the policy.

(2) The summary referred to in subsection (i ) shal be prima facie proof of the
agreement. but shall

(a)not be deemed to be part of the policy;

(b) in the absence of evidence to the contrary, be deemed to be exhaustive of the
matters which are materia to the assessment of the risks under the policy.

(3) The policyholder shall be entitled to be pros ided, upon request, with a copy of the

policy.

Limitation of remuneration to intermediaries

49. No consideration shall be oftered or provided by along-term insurer or a person
onbehalf of the long-term insurer or accepted by any independent’ intermediary for
rendering services as intermediary as referred to in the regulations, other than
commission contemplated in the regulations and otherwise [ban in accordance with the
regulations.

Undesirable business practice

50. (1) Notwithstanding anything to the contrary in any law contained. the Registrar
may. after consultation with the Advisory Committee and in concurrence with the
Minister. by notice in the Guzetre declare a particular business practice to be undesirable
for—

(a) dl or aparticular category of long-term insurers; or
(h) dl or a particular category of persons who render services in respect of
long-term policies.

(2) The Minister shallnotconcur with a declaration referred to in subsection (1)
unless the Registrar has, at least 30 days before that concurrence is requested, by notice
in the Guzetre published his or her intention to make the declaration and invited
interested persons thereby to make written representations concerning the intended
declaration so as to reach him or her within 2 | days after the date of publication of that
notice.

(3 If the Registrar is satistied that along-term nsurer or a person rendering services
in respect of king-term policies is carrying on a business practice which may become the
subjectof a declaration under this section, he or she may. in concurrence with the
Minister. by notice direct that long-term insurer or person to suspend that particular
business practice for such period, not exceeding three months. as he or she deems
necessary to enable the matter to be dealt with in accordance with subsection (1).

(4) A long-term insurer or other person shall not, on or after the date of a notice
referred to in subsection (| ), or of a directive referred to in subsection (3), carry on the
business practice concerned.

(5) The Registrar may, by notice. direct a long-term insurer or other person who, on
or after the date of a notice referred to in subsection ( 1), or a directive referred to in
subsection (3), carries on the business practice concerned, to rectify, to the satisfaction
of the Registrar, anything which was caused by or arose out of that carrying on of the
business practice concerned.

{6) A long-term insurer or other person who is, under subsection (5), directed to
rectify anything. shall do so within 60 days after he. she or it is so directed.
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Policies
Policy suspended until payment of first premium

S1. The undertaking of a long-term insurer o provide policy benetits under a
long-term policy. other than a fund policy or a reinsurance policy. shall be suspended
until the long-term insurer has received. it there— S

far) s to be one premium, that premium: or

(b} are to be two or more premiums. the first of those premiums,
or until arrangements to its satistaction have been made for the provision of the premium
by debit order. stop order. credit card or other instrument approved by the Registrar
generally by notice in the Gazette. 10

Failureto pay premiums

52. ( 1)1t a premium under i long-term policy, other than afund policy ora
reinsurance policy. has not been paid on its due date. the long-term insurer shall notity
the policvholder of the non-payment. and the policy shall, notwithstand ing anything
therein to the contrary. in the case of along-tern policy under which there are to be two 15
or more prenuam paviments at intervals of —

(aronemonthorless. remain in force for a period of 15 days after that due date;

Ol

(19 tonger than one imonth. remainin force for a period of one month after that due

date, 20
or for suchlonger period as may be determined by agreement between the parties. and
it the overdue premiumis not paid by the end of any such period, the policy shall be
dealt With inaccordance With subsection (2).

(2) In the case of apolicy contemplated in subsection (| ) the remaining value of’
which. after the satistaction of any claim of the I« rig-term insurer which is secured solely 25
by the policy benefits to he provided under the palicy, is greater than half of the
aggregate amountof the premium payments due thete under during the period of 12
months commencing on the clue date of’ the unpaid premium, the long-term insurer
shall—

{a) inform the polic yholder, in the medium prescribed by the Registrar, of the 30
amount of that remaining vaue and notify him or her that the policy will
remain in force, in accordance with the rules of the long-term insurer, until—

(i) the palicy no longer has any such remaining value, whereupon it will

lapse;

(ii ) the payment of premiums is resumed; 35

(iii ) the provisions of the policy are amended, in accordance with the rules of’
thelong-term insurer, so that it becomes a policy which is fully paid-up:
or

(iv) if the policyholder so requests, the policy is surrendered, in accordance
with the rules of the long-term insurer, and so much of the remaining 40
value as [hen remains is, subject to section 54, paid to the policyholder;
and

{h) dedl with the policy accordingly.

(:?) A long-term insorer shall have rules which to the satisfaction of its statutory
actuary prescribe a sound basis on which. and the methods by which, a [~-mg-term policy 45
is to be valued and otherwise dealt with for the ourposes of subsection (2).

option for payment of policy benefits in money

53. Notwithstanding the terms of an assistance policy. either party thereto may
request that a policy benefit which 1s expressed otherwise than in a sum of money shall
be provided as a sum of money equal in value to the cost that would have been incurred 50
by the long-term insurer had the non-monetary benefit been provided.

Limitation on provisions of certain policies
S4. Along-term wsurer shall not—

() undertake to provide policy benefits, or provide policy benefits, under:
(h) provide consideration upon the surrender-of: or 55
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(c)make aloanupon the security of,
along-term policy contemplated in the regulatioas, otherwise than in accordance with
the requirements and limitations setout in the regulations.

Limitation on policy benefitsin event of death of unborn or of certain minors

55. (1) A long-term insurer shall not undertake to provide, or provide, policy benefits, 5

interms of alife policy or assistance policy, in the event of the death of an unborn, or of
aminor before that minor attains the age of 14 years, the value of which, on its own or
when added 1o the value of policy benefits which to itsknowledge are to be provided in
thatevent by a long-term insurer or a short-term iasurer or a friendly society in terms of
any policy, exceeds, in the event of the death——
{a) of that unborn, or of that minor before he or she attains the age of six years,
R1() (000:or
(h)of that minor after he or she attains the age of six years but before he or she
attains the age of' 14 years, R30 ()()().
or such other amount prescribed by the Minister: Provided that this sectionshall not
apply toor prohibit the alocation of’ profit in respectof such policies on the lives of
minors, Which allocation does not exceed the pro its allocated to other such policies on
the lives of persons who are not minors.

(2) Subsection (1) shallnotapply inrelationto apolicy in terms of which, intheevent
of the death of the unborn. or of” the minor before he or she attains the age of 14 years.
the value of the policy benefits does not exceed an amount equal to the aggregate of” all
the premium< paid in terms of thatpolicy. plus interest oneach premium at arate
prescribed by the Minister, compounded annually. !

Voidness of certain provisions of agreements relating to long-term policies

§6. A provision of an agreement. the purportof which is that

() a I(mg-term insurer is exempted from liability for the actions. omissions or

representations of a person acting onits behalf’ in relationtoa long-term
policy:

(h) the person who has entered into the long-term policy declares or admits that a

10

9
W

person who acted onbehalf of the  [t)n:<-term insurer in connection with an 30

offer of that per-win to do so. or with the negotiations preceding the entering
into it. was in fact appointed to act on behalf of the first-mentioned person:

{¢) the obligation of a long-termy insurer under a long-term policy 1S dependent
upon the discharging of an obligation of another person under a remsurance
policy: or

(d) aperson who has entered into a long-term policy. or the life insured under a
long-term policy, waives a right to which he or she. by or under this Act.is
entitled,

shall be void.

Life policy in relation to person rendering or liable to render military service

57. ( Iy A long-term insurer shall not refuse to enter into g life policy on the grounds
that the life insured is aperson rendering or liable to render military service in
accordance with the De fence Act, 1957 (Act No. 44 of 1957).

(2) Notwithstanding anything to the contrary in alife policy contained. the policy
benefits to be provided thereunder in the eventof the death of the life insured in the
course of oras aresult of the rendering of military service in accordance with the
Defence Act. 1957, shall not be less than an amount equal to the value for which the
policy could be surrendered on the day ot [be death of the life insured, had the
regulations not been made.
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Long-term policies entered into by certain minors

58. A minor who has attained the age of 1§ years may, without the consent of his or
her guardian as it he or she has attained majority. enter into or vary, or deal with a
long-term policy under which he or sheisthe l:fe insured and pay the premium due
under the policy with money which he or she has eiil-next or which is at his or her
disposal. and a policy benetitunder the policy shall be provided to the minor w ho may
deal with it as he or she thinks tit without the consent o { his or her guardian. as if he or
she has attained majority.

Misrepresentation

59. (1) Notwithstanding anythingto the contrary in a long-term policy contained.
whether entered into before or after the commencement of this Act, but subjectto
subsection (2)—

(«) the policy shall not be invalidated; .

(h) the obligation of the long-term insurer thereunder shall not be excluded or

limited:; and

(c) the obligatic mns of the policyholder shall not be increased,
on account of any representation made to the insurer which is not true. whether or not the
representation has been warranted to be true, unless that representation is such as to be
likely to have materially aftected the assessment of the risk under the policy concerned
at the time of its issue or at the time of any variation thereof,

(2) It the age of a life insured under a long-term policy has been incorrectly stated to
the long-term insurer, the policy benetits shall. notwithstanding subsection (1), be those
which would have been provided under that policy in return for the premium payable
had the age been correctly stated: Provided thatif the nature o f that long-term policy, or
kind of long-term policy, is such asto render such arrangement inequitable, the Registrar
may direct the long-term insurer to apply such different method of adjustment to the
policy benefits of thatlong-term policy. or type of long-term policy. as the Registrar
considers eguitable in relation to the misstatement of age.

Validity of contracts

60. ( 1) A long-term policy, whether entered into before or after the commencement of
this Act. shall not be void merely because a provision of a law, including a provision of
this Act, has been contravened or not complied with in connection with it.

(2) It a person has entered into a long-term policy with a long-term insurer who was,
in terms of this Act, prohibited from entering or not authorised to enter into the
long-term policy. or with another person who is rot a long-term insurer but who hasin
terms of a long-term policy undertaken an obligation as insurer, that person, by notice in
writing to such long-term insurer or other person, or the Registrar by notice to such
long-term insurer or other person and inthe Gazetrte, may cancel the lung-term policy.
whereupon that person shall be deemed to be in the same legal position in respect of such
long-term insurer or other person as if the policy had been cancelled by that personon
account of abreach of contract by such long-term insurer or other person.

(3) Any contract entered into before the commencement of this Act the entering into
of whichiscontrary to this Act or which contains terms prohibited by this Act. shall not
be void nor shall the performance of its terms be unlawful merely because of any such
fact

Prescription of certain debt

61. Debt consisting of interest on an unpaid premium. or on a loan granted by a
long-term insurer on sole security of along-term policy. or on an advance granted by a
long-term insurer in respect of an amount which is to be payable under along-term
policy. shall.in the case of along-termpaolicy entered into after 31 December 197.3. not
prescribe before the liability of the long-term insurer under the long-term policy
prescribes.
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Policvholder protection

Protection of policyholders

62. (1) The Advisory Committee. or the Registrar after consultation with the Advisory
Committee, may—

(a)propose rules aiming to ensure that policies are entered into, executed and 5
enforced in accordance with sound insurance principles and practice in the
interests of the parties and in the public interest generally:

(h) propose the variation or rescissionof any such rule: and

(¢) propose the period which mustelapse before a rule. variation or rescission
takes effect after ithas been published in [he Gazette in terms of subsection 10
(5).

(2) Without derogating from the generality of subsection (1)(«).a rule may provide
that—-

{a) provisions with a particular import may not appear in a policy and that they
shall be void if they doso appear; 15

(h) particular information in relation to a policy shall be made known in a
particular manner to a prospective policyholder or policyholder, and what the
legal consequences shall be if that is not done;

(¢)apolicyholder may cancela policy under particular circumstances and within
adetermined period. and what the legal consequences shall he it’ he or she 20
does that;

(d} different arrangements shall apply in relation to difterent kinds of long-term
policies: and

{¢) in respect of a contravention of. or afailure to comply with. a rule. a penalty
or tine reterred to in section 66( 1 ) e) or 67¢1 ¢} shall apply. 25

(3) The Registrar shall publish in the Gazette a rule. variation or rescission proposed
under subsection (1), together with- -

(«) anotice of intention to promulgate the rule. variation or rescission: and

(h) an invitation to all interested persons to make written representations in
relation to the matter soasto reach tbe Registrar within 21days. or alonger 30
period specified in the notice. afte rthe date of publicition of the notice.

(4) The Registrar shatl subnnit to the Minister the praposed rule. variation or
reseisst on and all wntten represent: tions received accompanied by the Registrar's
comments and those of the Ady isory Cornonon ttee thereon and. atter cons ideration
thereot, the Minister may reject. or approse as proposed. or approve imamoditicd form - 3
which the Minister deems tit. the proposed rule, variation or rescission

(5) 1 the Minister approves, whether as propased or i a modified torm, a proposed
rule. variation or rescission, the Minister shall nromulgate 1t by notice i the Gazette
and thereupon It shall be binding on all parti o< concerned with ettect from 4 date
determined by the Minister and specitied i the notce. 40

Protection of policy benefits under certain king-term policies

63. (1) Subject tosubsections (2) and ( 3). the policy benetits provided or 1o be
provided to a person under one or more assistance. life. disability or health policies in
which thatperson or the spouse of that personis the life insured and which has or have
been in force tor atleast three years (or the assets acquired exclusively with those policy 45
benetits) shall, other than for a debt secured by the policy—

{a)during his or her lifetime. notbeliable to be attached or subjected to execution
under ajudgment of a court or form part of his or her insolvent estate: or
(h)upon his or her death.if he or she is survived by a spouse. child. stepchild or
parent. not be available for the purpose of the payment of his or her debts. 50
(2) The protection contemplated in subsection ( 1) shall apply to—
{a) assets acquired solely w ith the policy benetits, for a period of five years from
the date on which the policy benetits were provided: and
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(b) policy benefits and assets so acquired (if any) to an aggregate amount of

R50 ()()() oranotheramount prescribed by the Minister.
(3) Policy benefits are only protected as provided in—

{a) subsection (1 )(h). if they devolve upon the spouse. child. stepchild or parent of
the person referred to in subsection (1) in the event of that person’s death; and 5

(b) subsection ( 1 )a)and (b}, if the person claiming such protection is able to
prove on a balance of probabilities that the protection is afforded to him or her
under this section.

Selection for realisation of protected policies

64. If— 10
{a) two or more long-term policies referred to in section 63, held by the same
policyholder. are attached in execution of a judgment or order of any court at
the instance of a creditor; or
(b) the policyholder of two or more long-term policies referred to in section 63 is
found to be or otherwise declared insolvent by a Court, 15
and only a part of the aggregate redizable value of the policies is protected as
contemplated in that section, the judgment creditor or the trustee of the insolvent estate,
as the case may be, shall determine which policy or policies shall be realised, wholly or
partially, in order to make available to him or her so much of the aggregate realisable
value as is not so protected and to which he or she is entitled. 20

Partial realisation of protected policies

65. (1) A judgment creditor or thetrustee of the insolvent estate of a policyholder, who
is entitled to a part of the realizable value of a long-term policy may, if he or sheisin
possession of the policy, deliver it to the insurer who is liable under the policy for the
purpose of the payment to that creditor or trustee of the sum to which he or she is 25
entitled.
(2) If ajudgment creditor or trustee referred to in subsection (1) isnot in possession
of the policy concerned, the person in possession thereof shall, at the request of the
judgment creditor or trustee, deliver it to the insurer which is liable under the policy for
tbe purpose of the payment to that creditor or trustee of the sum to which he or she is 30
entitled.
(3) On receipt of along-term policy delivered to it in terms of subsection (1) or (2),
the long-term insurer shall—
(a) at the request of the judgment creditor or trustee concerned, pay to him or her
asum equal to that part of the realizable value of the policy to which he or she 35

is entitled; and
(b) deal with the remaining part of the realizable value of the policy in accordance
with section 52(2).
Part VIII
Offences and penalties 40

Offences by persons other than long-term insurers

66. (1) A person, other than along-term insurer, who—
(n) contravenes or fails to comply with a provision of a notice, directive or request
referred to in section 4(3), (4) or (5)}a)(1), 22(2) or 27(2):
(b) contravenes or fails to comply with a provision of section 8(1){a)or (b).16(2),45
23( 1), 28(1), 44(1), 45, 47 or 49;
(c) where arule contemplated in section 62(2)(e) so provides, contravenes or fails
to comply with a provision of any rule promulgated under section 62(5), tothe
extent so provided; or
(d) furnishes false information in relation to an application referred to in section 50
9(1) or an application for the approval of the Minister under a provision of [his
. Act,
shall be guilty of an offence and liable on conviction to afine not exceeding R 100000”
or to imprisonment for a period not exceeding one year or to both such tine and such
imprisonment. 55
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(2) A person, other than a long-term insurer. who contravenes or fails to comply with
a provision of section 7(1)(u), 8(3), 26( 1) or (2) or 50(4) or (6), shall be guilty of an
of fence and liuble on convictionto a fine not exceeding R 1 000”000” or to imprisonment
for a period not exceeding 10 years or to both such fine and such imprisonment.

Offences by long-term insurers 5

67. (1) A long-term insurer which—
{ua) contravenes or fails to comply with a provision of a notice, directive or
requirement referred to in section 4(2), (3) or (4), 22(1) or (2), 27(1), 31 (2),
35(1) or (2)(a) or 36(2);
(h) contravenes or fails to comply with a provision of section 7( I )(b}, 8(2), 16(1), 10
17,18,23(1) or (2), 25(1), 29(3), 36( 1). 44(1), 45, 48(1), 49, 54 or 55(1): or
(c¢) where arule contemplated in section 62(2)(e) so provides, contravenes or fails
to comply with a provision of any rule promulgated under section 62(5), ta the
extent so provided,
shall be guilty of an offence and liable on conviction [0 a fine not exceeding R 10() 000.15
(2) A long-term insurer who contravenes or fails to comply with a condition
contemplated in section 9(2)(u) or a provision of a notice under sectionl2(2)(c)or
13(2), or of section 7(1 )(a),15(1) or (2), 19(1) or (3), 20(1), (3) or (4). 24.26(1) or (2),
29( 1), 30, 31(l), 34, 46 or 50(4) or (6), shal be guilty of anoffence and liable on
conviction to a fine not exceeding R 1 000000.” 20

Penalty for failureto furnish Registrar with returns etc

68. (1) A person who fails (0 furnish the Registrar with areturn, information or
document, as provided by this Act, within the prescribed or specitied period or any
extension thereof, shall, irrespective of any criminal proceedings instituted againstthe
person under this Act, be liable to a penalty not exceeding R 1 ()()() for every day during 25
which the failure continues, unless the Registrar, on good cause shown, waives the
penalty or any part thereof.

(2) A penalty contemplated in subsection (1) shall be imposed by notice by the
Registrar on the person concerned, and such imposition shall be preceded by the
procedures prescribed by the Minister to afford such persona reasonable opportunity to 30
be heard, and shall take effect on a date specified in such notice of the Registrar which
may be a date prior to the date of the notice.

(3) A pendty so imposed shall constitute a debt due to the Board and shall be
recoverable by action by the Board in any court having jurisdiction.

Part 1X 35
Transitional and general provisions
Transitional provisions
Continued registration of existing insurers

69. (1) A person who immediately prior to the commencement of this Act was
registered in terms of the repealed Act, and was, by virtue of that registration, authorised 40
to carry on long-term insurance business as defined in that Act, shall be deemed to be
registered as a long-term insurer in terms of this Act and shall, subject to this Act, be
authorised, in the case of a person who was so authorised to carry on the long-term
insurance business of providing or undertaking to provide policy benefitsin terms of—

(u) assistance policies; 45
(b) disability policies,
(¢) fund policies;
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{d) health policies;

(e) life policies; or

{/) sinking fund policies,
to carry on that business subject, as it they were conditions contemplated in section
9(2)( @) of this Act, to the conditions which had been determined in respect of such
person in relation to such person’s registration to carry on that business in term\ of the
repealed Act.

(2) A personreferred to in subsection (1) shall, within a period of sixmonths after [he
commencement of this Act, make application to the Registrar in accordance with section
3(2) for the issuing to such person, as contemplated in section 9(2)(h), of a new
certificate of registration in exchange for the certificate of registration issued to such
person under the repealed Act.

(3) Upon receipt of an application in terms of subsection (2), the Registrar shall issue
the new certificate of registration specifying the conditions referred to in subsection (1)
as if they had been determined by him or her with [he necessary changes in terms of
section 9, and shall not thereupon vary any of those conditions, or determine a new
condition, otherwise than in terms of section 11.

Certain existing insurers to cease short-term insurance business or to separate it
from long-term insurance business

70. A person referred to in section 69(1), who was, by virtue of such person’s
registration under the repealer-l Act, authorised to carry on both long-term insurance
business and short-term insurance business, other than reinsurance business only, as
defined in that Act, shun, within a period of six months after the commencement of this
Act, make arrangements satisfactory to the Registrar and in accordance with the
appropriate provisions of the Short-term Insurance Act, 1998, as the case may be. which
have the result—

(a) that the long-term insurer ceases to carry on that short-term insurance
business; and

(b) that the long-term insurance business concerned s carried on by a long-term
insurer and the short-term insurance business concerned is carried on by a
short-term insurer.

General provisions
Special provisions concerning long-term insurersthat are not public companies

71. (1) Notwithstanding anything to the contrary in any law contained, a long-term
insurer which is not a public company shall be subject to section 36 of the Companies
Act with the necessary changes as if it were a public company having a share capital.

(2) The provisions of this Act shall prevail over any provision of alaw under which
a long-term insurer contemplated in section 9(.3 )(« ) ii ) isincorporated it” that provision
isinconsistent with this Act.

(3) Thefinancial statements of along-term insurer. other than the tinancial statements
drawn up by the statutory actuary, shall be drawn up and presented in accordance with
Generally Accepted Accounting Practice.

Regulations

72. (1) The Minister may make regulations not inconsistent with this Act

(a) prescribing allmatters which are required or permitted by this Act 1o bc
prescribed by regulation;

(h) limiting the amount which and the extent to whichalong-terminsurer may
invest in particular kinds and categories of assets, prescribing the basis on
which the limit shall be determined and defining the kinds or categonies of
assets to which the limit applies;

{¢) authorizing the Registrar to grant unconditional or conditional exemption,
whether unlimited or limited in duration. from provisions of the regulations
contemplated in paragraph (4);
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() prohibiting any consideration from being offered or provided. or limiting the
consideration which may be offered or provided, from, by or on behalf of a
long-term insurer to any person for rendering services as intermediary, orto
any other person associated in business with or related within the second
degree 01 consanguinity or affinity to any person who has rendered or is to 5
render such services;

(e) prohibiting any consideration from being oftered or provided, or prescribing
the manner in and conditions on which consideration may be oftered or
provided, from, by or on behalf of any person other than a long-term insurer
to any person for rendering services as intermediary, orto any other personi ()
associated in business with or related within the second degree of consangui -
ity or afhinity to any person who has rendered or is to render such services:

{f) prescribing ditterent classes of persons 10 whom consideration contemplated
in paragraphs (d) and (¢) may be offered or provided, for such services
rendered or to be rendered, 15

(&) prescribing periods within which policies and amended policies are to be
issued.

(h) prescribing thatevery long-term insurer shall withinaspecitied pet-itd astrom
the close of eachtinancial year of its long-terminsurance business t urnish the
Registrar with astatementof all changes which occurred during the said y car 20
In specitied matters in relation to the insurer concerned.

(2) Regulations made under this section may prescribe o tine or a pernioad of
imprisonment not exceeding one year tor a contravention of or a faiture o comply with
a provision of the regulations.

(3) The Minister shall publish any regulations made under this section in the Gazette. 25

Repeal and amendment of laws

73. Subject tosection 74, the laws specified in Schedule 4 are hereby repealed o
amended to the extent set outin the third column of that  Schedule.

Savings

74. (1) Notwithstanding the partial repeal of the repealed Act by section 73 the 30
provisions of—

{a) section 25, read with section 19A of that Act, shall continue to apply in
relation toa long-term insurer that has betore the commencement of this Act
notified the Registrar, as defined in the repealed Act. thatitintends to apply to
the Court for the confirmation of & conversion contemplated in the said section 35
25, and it’ such application is made to [he Courtbefore 3 1 December 1999, thiu
application may, it’ the long-term insurer so elects, be made, continued with
and dealt with in accordance with the said provisions as if they had notbeen
repealed by section 73:

(h) section 38, read with sections 38B, 52, 58 and 59 of that Ac(. shall continue 1o 40
apply in relation 1o a policy contemplated in those sections and entered into
during the period | April 1944 10 20 June 1978,

(¢)section 38A, read with sections 38B, 52, 58.59 and 59A of that Act. shall
continue to apply in relation to any policy contemplated in those sections and
entered into during the period 2 | June 1978 to the date immediately before the 45
commencement of this Act;

(d) section 62of that Act shall continue to apply in relationto any industrial and
funeral policy contemplated in that section;

{e)the Second Schedule to that Actshall continue to apply toindustrial and
funeral policies. 50

(2) Anything done before the commencement of this Act under. in terms of or by
virtue of a provision of the repealed Act by or in r-elation to persons registered in terms
of that Actto carry on long-term insurance business as defined in that Act shall. inso far
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as it was done lawfully and unless it is clearly inappropriate, be deemed to have been
done under, in terms ot or by virtue of the corresponding provision of this Act.

Interpretation of certain referencesin existing laws

75. Unless it would in a particular case be clearly inappropriate.a reference in a law
inforce i mmediatel y before the commencement of this Act—

(a)
(bh)

(c)

(d)

(e)
(f)

(g)

(h)

(i)

toa domestic insurer or a registered insurer, shall be construed as a reference
toa long-term insurer or a short-term insurer, as the case may be;

to a home service policy, a funeral policy or an industrial policy. shall be
construed as a reference to an assistance policy;

to home service business, funera business or industrial business, shall be 10

construed as a reference to the business of providing policy benetits under
assistance policies,

to insurance business as detined in the repealed Act. shall, in relation to a
long-term insurer, be construed as a reference to long-term insurance
business;

to alife policy, shall be construed as a reference to a life policy, a disability
policy, afund policy or a health policy, as the case may be;

to life business, shall be construed as a reference to the business of providing
policy benefits under long-term policies other than assistance policies or
sinking fund policies;

to a persona accident policy, shall, in relation to a long-term insurer, be
construed as a reference to a disability or health policy;

to personal accident business, shall, in relation to a long-term insurer, be
construed as a reference to the business of providing policy benefits under
disability or health policies;

to avaluator, as defined in the repealed Act, shall be construed as a reference
to a statutory actuary,

Short title and commencement

76. This Act shall be called the Long-term Insurance Act, 1998, and shall come into
operation on a date tixed by the President by proclamation in the Gazette.
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Schedule 1
(Section 31)
Kinds of assets
Requirement for claim to be asset, and definitions

1. For the purposes of this Schedule and section 31 a claim qualifies as an asset in the
Republic only it’ it is enforceable in accordance with the law of the Republic and is
realizable in the Republic, and—

“contract for differences” means a contract the purpose of which isto secure a profit or
avoid a loss by reference to fluctuations in the value or price of—
(a) an asset;
(b) income from such asset;
(c)an index of such assets or the income therefrom;
“derivatives’ means—
{a) an option contract as contemplated in the definition of’securities’ nsection
1 of the Stock Exchanges Control Act, 1985 (Act No. lof 198S):
(b) a futures contract and an option contract asdefined in section | of the
Financial Markets Control Act, 1989 (Act No. 55 of 1989}). and
(c)a contract for differences;
“listed”, in relationto anasset referred to in item 16(5) of the Table to this Schedule.
means that—
{a) there has been granted and not withdrawn, a listing in respect ot thatasseton
a stock exchange outside the Republic, and that transactions in the asset are
etfected regularly on that stock exchange; or
(b) transactions in that asset are effected regularly on a regulated market:
“margin”, in relation to a stock exchange referred to in item 16(5) (ajfaa) of the Table
to this Schedule, means the margin as defined in regulations issued or approved by the
appropriate authority of the state in which the stock exchange is situated or which is
required by that stock exchange;
“margin deposit” means a margin with SAFEX and a stock exchange referred to in item
lo of the Table to this Schedule;
“margin with SAFEX” means the margin as defined in the rules of the South African
Futures Exchange, referred to in section 17 of the Financial Markets Control Act, 1989;
“n.e.s.” means not elsewhere specified in this Schedule;
“regulated market” means a market situated outside the Republic which is characterised
by—
(a) regular operation; and
{b) the fact that regulations are issued or approved by the appropriate authority of
the state where the market is situated to determine conditions—
(i) for the operation of and access to the market: and
(ii) to be satisfied by a financial instrument in order for it to be effectively
traded in the market;
“securities” includes bills, bonds, debentures and debenture stock, loan stock,
promissory notes, annuities, negotiable certificates of deposit and other financial
instruments of whatever nature;
“shares’ includes share stock.

Derivatives

2. An instrument shall be deemed not to be a derivative for the purposes of this
Schedule uniess—
(a)it is based on an underlying asset of the kind set out in the Table to this
Schedule or has the equivalent effect to such an instrument; and
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(b) in the case of—

(i) an over-the-counter instrument, it is capable of being readily closed out
and is entered into with a counterpart approved by the Registrar subject
to such conditions as he or she may determine;

(ii) an instrument referred to in item 16(5)(d) of that Table. it is listed; or

(iii) any other instrument, it is regularly traded on a licensed stock exchange
in the Republic, or on any other financial market in the Republic
approved by the Registrar subject to such conditions as he or she may
determine.

Kinds of assets

3, The kinds of assets contemplated in section 31 (1)(b). are those set out in the
following Table:

Table

[tem Description of assets
no.

1. Bank notes and coins, including Krugerrand coins of all denominations, issued or
caused to be issued in terms of the South African Reserve Bank Act, 1989 (Act No.
90 of 1989).

2. A credit balance in an account with, or a deposit, including a negotiable deposit or
a hill, accepted by, an institution finally registered under the Banks Act, 1990 (Act
No. 94 of 1990), or the Mutual Banks Act, 1993 (Act No. 124 of 1993).

3. Public deposits with the Corporation for Public Deposits established by section 2 of
the Corporation for Public Deposits Act, 1984 (Act No. 46 of 1984).

4. Securities issued by, and loans made to, the Government of the Republic in terms
of section 19 of the Exchequer Act, 1975 (Act No, 66 of 1975).

5. Securities and loans guaranteed by a Minister of the Republic under section 35 of
the Exchequer Act, 1975.

6. Securities issued or guaranteed by, and loans made to or guaranteed by, a body,
council or ingtitution under the repealed Provincial Government Act, 1961 (Act No.
320f 1961).

7. Securities issued by, and loans made to, the Local Authorities Loans Fund Board
under the Local Authorities Loans Fund Act, 1984 (Act No. 67 of 1984).

8. Securities issued or guaranteed by, and loans made to or guaranteed by. the Rand
Water Board under the Rand Water Board Statutes (Private) Act, 1950 (Act No. 17
of 1950).

9. Securities issued or guaranteed by, and loans made to or guaranteed by, Eskom
under the Eskom Act, 1987 (Act No. 40 of 1987).

10. Securities issued or guaranteed by, loans made to or guaranteed by, and deposits
with, the Land and Agricultural Bank of South Africa under the Land Bank Act,
1944 (Act No. 13 of 1944).

11. Securities issued or guaranteed, and loans raised or guaranteed, under [he Legal
Succession to the South African Transport Services Act, 1989 (Act No. 9 of 1989).

12. Securities and loans, n.e.s., which are—

{a) issued by or made to a body corporate established by alaw of the Republic:
and

(b) approved by the Registrar for the purposes ot this Schedule generally by
notice in the Gazette subject to the conditions determined by the Registrar and
specified in the notice.

13. Securities issued by—

(a) the government of;

(b)a loca authority in; or

(c) a body corporate established by a law of,

a territory forming part of the Republic but which territory at any time before
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27 April 1 994 did not form part of the Republic, which securities have been

approved by the Registrar for the purposes of this Schedule generally by noticein
the Gazette and subject to the conditions determined by the Registrar and specified
in the notice.
14. [removable property in the Republic.
15.Motor vehicles, furniture and office equipment, including computer equipment,
used by the long-term insurer concerned in the course of its business in the
Republic.
16. (1) Shares and debentures issued by a company incorporated in the Republic,
(2) Shares, debentures and depository receipts which are—
{a)issued by an ingtitution incorporated outside the Republic; and
(b) listed on a licensed stock exchange in the Republic.
(3) Linked units—

(a) in respect of institutions one or more of which is or are incorporated
outside the Republic; and

(h) which are listed on a licensed stock exchange in the Republic.

(4) Loan stock listed on a licensed stock exchange in the Republic issued by a
company incorporated in the Republic.
(5) f(ua) Listed—
(i) securities issued by a government of a country other than the
Republic; or
(i) securities and shares issued by an ingtitution incorporated outside
the Republic,
in respect of which the Registrar has recognised the—
(aa) stock exchange outside the Republic; or
(bb) country, other than the Republic. in which the regulated market
concerned is situated,
subject to the conditions determined by the Registrar.

(b) A credit balance in an account with, or a deposit, including a negotiable
certificate of deposit or a bill, accepted by, an institution incorporated
outside the Republic, in a country approved by the Registrar, which
would have been a bank in terms of the Banks Act, 1990, if it were
incorporated in the Republic.

(r-) Units which are derived from or linked to one or more assets referred to
in paragraphs (a) and (b).

(d) Derivatives and margin deposits on the assets referred to in paragraphs
(a)and (b).

17. Unitsin a unit trust scheme registered in terms of the Unit Trusts Control Act, 1981
(Act No. 54 of 1981).
18. Derivatives and the margin deposit in the Republic.
19. Claims secured—
(a) by mortgages over immovable property in the Republic; and
(b) solely by the policy benefits which are to be provided in the Republic by the
long-term insurer in terms of along-term policy,
20. Other claims, n.e.s., against—
(a)a long-term insurer in terms of a long-term policy;
(b)aperson in the Republic; and
{c¢) any stock or shares in a body corporate which is not incorporated and
registered in the Republic but which, in the opinion of the Registrar, carries on
business in the Republic and which has been approved by the Registrar
generally by notice in the Gazerte and subject to the conditions determined by
the Registrar and specified in the notice.
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Schedule 2
(Sections 30 and 31)
Method of calculation of value of assets and liabilities
Part |
Valuation of assets
Definitions

1. For the purposes of this Schedule—

“linked policy” means a long-term policy of which the amount of the policy benefitsis
not guaranteed by the long-term insurer and is to be determined solely by reference to
the value of particular assets or categories of assets which are specified in the policy and
are actually held by or on behalf of the insurer specifically for the purpose of the policy;
“market-related policy” means along-term policy, other than alinked policy, of which
the amount of the policy benefitsis not guaranteed by the long-term insurer and isto be
determined in whole or in part by reference to the value of particular assets or categories
of assets,

“market value’, in relation to an asset, means—

{a) in the case of an asset which is listed on a licensed stock exchange and for
which a price was quoted on that stock exchange on the date as at which the
value is calculated, the price last so quoted,;

(b) in the case of an asset which is a long-term policy, the amount which on any
day would be payable to the policyholder upon the surrender of the policy on
that day;

(c) in any other case, the price which could have been obtained upon a sale of the
asset between a willing buyer and awilling seller dealing at arm’s length, as
estimated by the long-term insurer, or by the Registrar if the Registrar is not
satisfied with that estimate.

Amounts to be disregarded

2. For the purposes of the calculation of the value of assets contemplated in sections
30and 31—
(a) there shall be disregarded—

(i) any amount of premium which is due and payable but unpaid, including
a premium debited to an intermediary or a defer-red installment of a
premium;

(i) an amount, other than a premium, which remains unpaid after the expiry
of a period of 12 months from the date on which it became due and
payable;

(iii) an amount representing administrative, organisational or business
extension expenses incurred directly or indirectly in the carrying on of
long-term insurance business;

(iv) an amount representing goodwill or an item of a similar nature;

(v) an amount representing along-term policy in terms of which the
long-term insurer concerned provides or undertakes to provide a policy
benefit;

(vi) an amount representing a prepaid expense or a deferred expense; and

(vii) an amount representing a reinsurance contract in terms of which the
long-term insurer concerned is the policyholder. except to the extent that
it represents a claim against a reinsurer in terms of the reinsurance
contract; and

(b) the value of the assets mentioned in paragraph 3, in which a reference to an
item by number means a reference to the item of the Table to Schedule 1. shall
be as specified in that paragraph.



86
Calculation of values

3. The value for the purposes of—
{u) section 3 I(1)(b) of-

(i) @ Krugerrand coin referred to in item 1. shall be the price which the South
African Reserve Bank is prepared to pay for' it on the date as at which its
vaue is calculated;

(ii) a credit balance, deposit or margin deposit referred to in items 2, 3, 10,
16(5)(b) and (d) and 18, shall be an amount not exceeding the amount
thereof;

(iii) an asset referred to in items 4,5,6,7, 8.9, 10, 11, 12, 13 and lo,
shall be an amount equal to—

{aa) the cost of acquiring the asset |ess the amount of interest which
was due or had accrued at the date of acquisition and which
was paid to the long-term insurer concerned after that date and
the amount of commission or stamp duty which isincluded in
that cost paid in respect of the acquisition; or

(hb) the capital amount repayable upon the redemption of the asset.

whichever amount is the lesser or, if the Registrar so authorises.an
amount arrived at in accordance with a method of annualadjustment
approved by the Registrar;

(iv) an asset referred to initem 16(1). (3). (4). (5X«)(ii) and (¢) which isfisted
ona stock exchange and for which a closing price was quoted on that
stock exchange on the date as at which the valueis determined. shallbe
the closing price, or the closing price last so quoted.

(V) an asset referred to in items 16(5)(¢) and 17, shall be the price atwhich
the unit would have been repurchased by the unit trustmanagement
company on the date as at which the value is calculated, and in the case
of a property unit trust, if it is listed on astock exchange and tor which
a price was quoted on that stock exchange on the date as at which the
valueis determined, shall be the closing price, or the closing price last so
quoted;

(vi) a futures contract referred to in items 16(5)(d)and 18, shall be
determined by tbe mark-to-market as defined in the rules of the South
African Futures Exchange referred to in section 17 of the Financial
Markets Control Act, 1989 (Act No. 55 of 1989);

(vii) an option contract referred to in items 16(5)(d) and 18 for which a price
was quoted on a stock exchange on the date on which the value is
calculated, shall be that quoted price;

(viii) an asset referred to in item 19¢b), shall be an amount not exceeding the
lesser of —

(aa) the amount which, had the regulations not been applicable,
would have been paid by the long-term insurer had the policy
been fully surrendered on the date on which the value is
calculated: or

(bb) the amount of the loan or advance, including any accumulated
interest, less the amount of any unpaid commission for which
the long-term insurer is or will be liable in respect of the
policy;

(ix) an asset referred to in item 14,15,16(1), (2). (S)(aXii),(b) or (¢).19(a)
or 20, or an asset not otherwise specified in this paragraph, shall be—-

(au) in the case of an asset which is interest-bearing and which is
redeemable on a specified date or dates, an amount equal to the
lesser of-

(A) the cost of acquiring the asset less the amount of
interest accrued, or stamp duty or commission paid on
its acquisition, which is included in that cost; or

(B) tbe capital amount repayable upon the redemption of
the asset;

(bb) in any other case, an amount not exceeding that which could
have been obtained on the sale of the asset in the country where
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the assel is situated between a willing seller anda willing
buyer, actingatarm’s length and in goodfaith, as estimated by
the insurer:

(x) anasset referred to in item 20(a), shal be the amount which would be
payable to the policyholder on the full surrender of the policy on the day
on which the value is calcul ated;

(xi) a derivative not mentioned in subsubparagraph (vi) or ( viii) shallbe
caculated as determined by the Registrar from time to time; and
{b) section 30( 1 )(a)and (b) of-

(i) assets of the kinds mentioned in the Table to Schedule I; and

(ii) assets similar in nature to the kinds mentioned in the Table to Schedule
1, unless inappropriate,

shall be calculated on the same basis as prescribed in subparagraph («).

Savings

4. (1) Notwithstanding paragraphs 2 and 3—

(a) assets held by or on behalf of along-term insurer for the purposes of linked
policies and market-related policies shall be valued at market value:

(b) if the Registrar is satisfied that the value of an asset, when calculated in
accordance with paragraph 3, does not reflect a proper value, the Registrar
may direct the insurer to appoint another person, at the cost of the insurer. to
place a proper value on that asset or the Registrar may direct the long-term
insurer to calculate the value in another manner which the Registrar
determines and which will produce a proper value for that asset.

(2) In the case of an asset—

(a) in respect of which no basis of valuation is prescribed in paragraph 3(«): or

{b) referred to in paragraph 3(b)(ii) where the basis prescribed is inappropriate,

the valuation shall be in accordance with Generally Accepted Accounting Practice.

Part |1
Valuation of liabilities
Definitions

5. In this Part, unless the context otherwise indicates—
“approved reinsurance policy” means—

{(a) for the purposes of calculating the contingent liabilities of a long-term insurer
under unmatured long-term policies in terms of which the policy benetits are
to be provided—

(i) in the Republic, any proportiona reinsurance policy in terms of which
the reinsurer is liable for the liabilities under unmatured policies which
remain in force until the contingent liability under unmatured policies
has expired, entered into by the long-term insurer with—

{uaa) another long-term insurer registered to do long-term business of the
same class, only if that reinsurance policy isalsoto be dischargedin
the Republic;

(bb) another insurer approved by the Registrar; or

(cc) any reinsurance effected prior to 1 January 1952. andrelating to
long-term policies issued before that date; or

(ii) outside the Republic, areinsurance policy relating to the contingent
liabilities concerned; or

(b) for the purposes of calculating [he habilities of along-termnsurer other than
contingent liabilities under unmatured long-term policies. any remsurunce,

“capitalised value” means the value capitalised on the relevant date and calculated
having regard to the—
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(a) mortality table specified in paragraph 7;

(b) morbidity table specified in paragraph §; and

(c¢) assumed rates of interest specified in paragraph 9,

applicable to the policy concerned;

“date of calculation”, in relation to a policy, means the date as at which the contingent
liability under the policy is determined;

“modified net premiums’ means the net premiums which have been modified, in the
case of along-term policy other than a fund policy or a sinking fund policy, under which
the long-term insurer undertakes to provide policy benefits upon the occurrence and
solely for the reason of—

{a)a health event, a disability event or the event of the life of the lite insured
having ended, and under which the premium is payable in specified amounts
throughout the period until that event occurs, by—

(i) calculating those net premiums as if that undertaking becomes operative
ayear later than it actualy does; or

(ii) increasing those net premiums by anamount which, on the date that
undertaking becomes operative, equals 1,5 per cent of the value of those
policy benetits commuted over the whole of that period,

whichever modification produces the higher contingent liability under the

policy; or

(h) ahealth event, a disability event or the event of the life of the lifeinsured
having ended or having continued for a period, where the premium s payable
in specified amounts throughout a particular period, by-—

(i) calculating those net premiums as if that undertaking becomes operative
a year later than it actually does and as if that particular period were
reduced by one year; or
(i) increasing those net premiums by an amount which, on the date that
undertaking becomes operative, equals 1,5 per cent of the value ot those
policy benefits commuted over the whole of that particular period,
whichever modification produces the higher contingent liability under the
policy;
“net premiums’ means premiums each of such an amount that, if al premiums payable
under the life policy concerned had been net premiums, their value, capitalised on the
date on which the liability of the long-term insurer under such life policy commenced.
would have equalled the capitalised value of the policy benefits, excluding any bonus.
on the said date according to the contingencies upon which such policy benefits are
payable, calculated as prescribed in this Schedule.

General requirements

6. (1) For the purposes of this Part a calculation of the liabilities of a long-term insurer
shall be deemed to be a calculation on the minimum basis if the applicable requirements
of this Schedule hove been complied with in making the calculations.

(2) In calculating the contingent liabilities under unmatured long-term policies
refereed to in sections 30( 1) and 31, along-term insurer may adopt any reasonablebasis
which it thinks tit, provided it places a proper value upon the contingent liabilities
having regard to—

{a) the rate of mortality among persons whose lives it has insured which has been
experienced in the past and which it estimates will be experienced in the
future;

(b) the rate of morbidity experienced in the past and which is expected to be
experienced in the future;
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(c) the average rate of investment return which it has earned in the past and which
it estimatesit will earn in the future in respect of such of its assets as relate to
the long-term insurance business concerned; and

(d) the expenses of the carrying on of the long-term insurance policy concerned,
including commissions and other expenses incurred in connection with the
receipt of applications tor policies or the collection of premiums:

Provided that the contingent liabilities as determined by means of such calculations are
not lower than they would have been had they been calculated on the minimum basis.

(3) Any estimate made by the long-term insurer in terms of subparagraph (2)(u), (b}
or (¢) shall be subject to revision by the Registrar.

(4) In the calculation on any basis of contingent liabilities under this Part—

(a) no policy shall have a negative liability; and

(b) the capitalised value of any vested bonuses standing to the credit of the
policyholder on the date of calculation, and the capitalised value of any
reduction of premiums which has been granted as a bonus or which has been
obtained by the surrender of a bonus or by the giving of any valuable
consideration or in any other way, shall be included in the contingent liability
of the long-term insurer under the policy concerned.

(5) Where a portion of a future premium is not contractually payable but can become
payable at the option of a policyholder, such portion of a future premium and the benefits
purchased thereby shall be disregarded, unless it will increase the liability of the
long-term insurer under that policy.

Mortality tables

7. A contingent liability under an unmatured long-term policy shall——
(a) in the case of alife policy under which—
(i) the policy benefit to be provided is an annuity, be calculated—
{aa) in respect of the period before the annuity commences, in
accordance with the ultimate mortality tables published by the
Actuarial Society of South Africa in the publication titled ““S.A.
1956-62 Tables for Assured Lives’; and
(bb) in respect of the period from the date on which the annuity
commences, in accordance with the mortality tables published by
the Institute of Actuaries of England and the Faculty of Actuaries of
Scotland and titled “ The a (55) Tables for Annuitants’; or
(ii) the policy benefit to be provided is another one than an annuity, be
calculated in accordance with the ultimate mortality tables published by
the Actuarial Society of South Africa in the publication titled “S. A.
1956-62 Tables for Assured Lives’;

(b) in the case of an assistance policy, be calculated by using the mortality tables
titled “English Life Table No. 8 (Males)”;

(c) in the case of disability and health policies, be calculated by using the
mortality tables titled “S. A. 1956-62 Tables for Assured Lives’ with an age
reduction of 3 years;

(d) in the case of any other long-term policies, where applicable, be calculated by
using the mortality tablestitled “S. A. 1956-62 Tables for Assured Lives’; or

(e) in any other case, be calculated by using such other mortality tables as
approved by the Registrar.

Morbidity tables

8. A contingent liability under anunmatured long-term policy shall—
(a) in the case of a disability policy providing long-term disability income
benefits, be calculated in accordance with the morbidity tables titled the
6.1964 Commissioner’s Disability Tables’;
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(b) in the case of health policies or disability policies other than the policies

referred to in paragraph («), be calculated in accordance with past experience
in [he Republic modified by expected future trends; or

{c¢) in any other curse, be calculated in accordance with such other morbidity table

as approved by the Registrar.

Rates of interest

9. The calculation of a contingent liability under this Schedule shall be based on a rate
of interest per annum of—

(a)
(b)

(c)

(d)

14 per cent in the case of alife policy under which an annuity is being paid;
10,5 per cent in the case of a disability or health policy under which policy
benefits have become payable in more than one payment;

5 per cent in respect of any business, other than annuities being paid at the date
ot calculation, where any interest, dividends and rents attributable to such
business do not attract tax; and

4.5 per cent in any other case.

Method of calculating contingent liabilities

lo. (| ) Forthe purposes of the calculation of the contingentliability under an
unmatured long-term policy—
(a) such liability shall. in the case where the premium or any portion ofthe

premium paid by an individual or a group of personsinsured [hereunder 1+
paid by the long-term insurer concerned into aninvestmentaccountorisused
by it to purchase units in an investment portfolio admimstered by itand
another portion of such premium (it’" any)is utilised for insurance cover upon
[he death of such individual ora member of the group concerned. such
liability shall be the gross value of the portion in such investment accountor
the units in such investment portfolio allocated to such long-term policy. plus
an amount calculated in respect of such insurance cover (if any) with due
regard to the difference between the amount payable upon the death of such
individual or member and the projected value of such portion or unit on the
date of such death: Provided that—

(i) thevalue of such portion shall be determined with due regard to, in the
case of an investment account, any vested bonuses accrued from such
portion to such individual or member or, in the case of an investment
portfolio, the price at which such units may be sold;

(i) no amount shall be deducted from the gross value ot such portion or units
in respect of future payments to be made from such investment porttolio,
as the case may be;

(iii) allowance shall be made in such calculations for initial expenses incurred
by the long-term insurer concerned, which shall not exceed 120 per cent
of the maximum commission which may be paid to any intermediary in
terms of section 49 in respect of any recurring premium policy. spread
over the full premium-paying term, separately for the initial premium
and each premium increase after inception, according to the following
formula:

Initial expense allowance at duration t =

X+1-1-t

w: -1

1,2 X total commission X X (1 +j))
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calculated at an interest rate of 4,5% with j = 8% for taxed business and
atan interest rate of 5% with j = 9% for untaxed business where

X = vauation age at entry,
n = min {max (10,75 - x), ppp} and
ppp = premium paying period.

(iv) such liability shall—

(aa) if any insurance cover is, in terms of the long-term policy
concerned, an amount guaranteed by the long-term insurer con-
cerned for the full period of the long-term policy concerned, in
return for an undertaking by the life insured under such contract to
pay a particular premium for such full period or until the occurrence
of the death of such individual or member of the group concerned,
be not less than the contingent liability which such long-term
insurer would have incurred under a long-term policy in terms of
which such long-term insurer undertook to pay such guaranteed
amount in the event of the occurrence of the death of such person or
member occurring during such full period of such long-term policy;
and

(bb) if any insurance cover is, in terms of tbe long-term policy
concerned, an amount guaranteed by the long-term insurer con-
cerned for a period shorter than the full period of tbe long-term
policy concerned, or if the long-term insurer concerned may, in
terms of such long-term policy increase the premium during the
period of such long-term policy, be not less than the contingent
liability which such long-term insurer would have incurred it’ such
long-term insurer undertook to pay such guaranteed amount in the
event of the occurrence of the death of such person or member
occurring during such shorter period or before tbe date on which the
long-term insurer may increase tbe premium, as the case may be;

(v) save for the allowance referred to in paragraph (iii) of this proviso, the
value of the said investment account or tbe said investment portfolio in
respect of a linked policy and a market-related policy defined in
paragraph 1 of Part | of this Schedule shall be equal to the value of the
corresponding assets as determined in paragraph 4(1) of Part I of this
Schedule;

(b) in the case of long-term poalicies, other than long-term palicies referred to in
paragraph (a) in terms of which, in return for an undertaking to pay a
determined premium throughout the period of such policy, a long-term insurer
undertakes to pay a sum of money on the occurrence of the death of any
person or in the event of a person continuing to live throughout any period,
excluding any such policy in terms of which such long-term insurer
undertakes, in addition to any other amounts it undertakes to pay, to pay
amounts as bonuses which are guaranteed by such long-term insurer—

(i) the liahility under such policy, in addition to tbe capitalised value of any
vested bonuses or reduction of premiums alowed by such long-term
insurer, shall be deemed to be the difference between the capital ised
value of the sum insured on the date as at which such habilities are
calculated, according to [he contingencies upon which thatsumis
payable, and the capitalised value on the said date of allfuture premiums
payable under such policy, as if each such premium was amaoditied net
premium as defined in paragraph 5; and
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(1) the said calculation shall be based on the exact age, on the date of
commencement of the insurance period in terms of the policy, of each
person whose lifeis insured in terms of the policy and on the exact age
of such person on the date as at which such liabilities are calculated, and
onan exact determination of allrelevant periods; or

(iii ) the calculation shall be based with reference to all the persons whose
lives are insured under such policies, on such ages and periods
mentioned N subsubparagraph (ii) as will produce a result which
approximates in the aggregate the result which would have been obtained
by means of a calculation made in accordance with that
subsubparagraph;

(c¢) the contingent liability in the case of any other long-term policy shall be
calculated by reference to the contingencies on which the policy benefits are
to be provided and as nearly as is practicable in accordance with this
paragraph and paragraph 4, 5.6, 7 or 8, as the case may be.

(2) (a) The calculation of the initia expense alowance may notbe based onthe
current annual premium in respect ot policies which have had premium increases since
inception as this will cause an understatement of the actuarial liabilities.

(b) [n respect of policies which have had premium increases after inception. an
approximate method may be used.

{c) The approximate method may be based on the assumption that the totalincrease
in annual premium since inception occurred half-way during the pastduration of the
policy as at the valuation date.

{d) In respect of tuture new business the valuator shall use an accurate method.

Minimum value of contingent liability under long-term insurance policies

11. Any contingent liability of a long-term insurer under any one unmatured
long-term insurance policy shall not be less than the guaranteed policy benefit to be
provided by the long-term insurer in terms ot the policy it’ the policyholder on the date
as at which such contingent liability is calculated, exercised any right which he or she
may have in terms of such policy to cancel the policy andto receive payment of any
policy benetit which becomes payable or is to be provided in the event of such a
cancellation,

Calculation of security reserve for disability and health policies

12. (1) The aggregate contingent liabilities calculated in accordance with thisPart in
respect of disability policies and health policies shall be increased by a reserve the
amount of which shall be—

(a) in the case of a policy in terms of which the long-term insurer may adjust the
premiums at intervals of three years or less, 30 per cent; or
(b) in any other case, 50 per cent,
of the aggregate of the premiums payable in the period of 12 months ending on the date
of the valuation, under all those policies.

(2) The aggregate security reserve in respect of disability and health policies shallnot
be less than the amount of Ri,5 million, irrespective of the vaue determined in
accordance with subparagraph ( 1).

Additional reserves

13. (1) An AIDS reserve, which is appropriate in the opinion of the statutory actuary,
shall be created,

(2).4 mismatching reserve shall be created, which is appropriate in the opinion of the
statutory actuary, in relation to all policy benefits the amount of which is payable ina
particular currency and in respect of which the assets are held in a different currency.
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Reduction of contingent liabilities

14. The contingent liabilities under unmatured policies of a long-term insurer
calculated in accordance with this Part shall be reduced—

(a) by the contingent liabilities covered by approved reinsurance contracts; and

(b) in respect of each policy, by the amountof a premium which has not been

received by the insurer after deducting therefrom any commission and any
reinsurance premium payable in respect thereof.

Valuation of other liabilities

15. ( 1) For the purposes of the methods of valuation referred to in sections 30 and31,
the value of the liabilities of a long-term insurer, other than its contingent liabilities
under unmatured policies, shall be determined in accordance with Generally Accepted
Accounting Practice.

(2) Notwithstanding subparagraph (1), any liability of & long-term insurer in respect
of which its creditor has waived any right to have the obligation discharged until all
obligations to other creditors have been discharged in full, shall be valued in a manner
and for an amount determined by the long-term insurer and approved by the Registrar.

Schedule 3
(Section 30)
Financial soundness method of calculation of value of assets and liabilities
Financial soundness method

1. The value of assets and liabilities referred to in section 30(1 )(a) and (b) shall be
deemed to have been calculated by the financial soundness method if the applicable
requirements of this Schedule and the guidelines issued by the Actuaria Society of
South Africain concurrence with the Registrar, have been complied with in making the
calculations.

Amounts to be disregarded

2. For the purposes of the calculation of the value of assets by the financial soundness
method, there shall be disregarded—

(a) an amount of premium which is due and payable but unpaid, including a
premium debited to an intermediary or a deferred installment of a premium;

(b) an amount, other than a premium, which remains unpaid after the expiry of a
period of 12 months from the date on which it became due and payable;

(c) an amount representing administrative, organisational or business extension
expenses incurred directly or indirectly in the carrying on of long-term
insurance business;

(d) an amount representing goodwill or an item of a similar nature;

{e) an amount representing a long-term policy in terms of which the long-term
insurer concerned provides or undertakes to provide a policy benefit;

(f) an amount representing a prepaid expense or a deferred expense; and

(g) an amount representing a reinsurance contract in terms of which the long-term
insurer is the policyholder, except to the extent that it represents a claim
against a reinsurer in terms of the reinsurance contract.
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Calculation subject to certain provisions

3. For the purposes of the calculation of the value of contingent liabilities by means
of the financial soundness method—

(a) after taking into account the termination capital adequacy requirements
according to the guidelines referred to in paragraph 1, no policy shallhave a
negative liability;

{b) where the valuation of net liabilities under unmatured policies is done on the
assumption that premiums are payable annually in advance, an appropriate
deduction in respect of deferred installments of premiums must be made, and
the same assumption must apply as regards expenses,

(") where a portion of a future premium is not contractually payable butcan
become payable at the option of the policyholder, such portion of a future
premium and the benefits purchased thereby shall be disregarded, unless it
causes an increase in the net liability, in which case it shall be valued;

(d) no alowance shall be made for potentia profits to be earned from long-term
insurance policies which the long-term insurer may enter into in tuture: and

(e) such value shall include the amount of capital adequacy requirements as
determined by the guidelines referred to in paragraph 1.

Only certain assets to be valued

4. For the purposes of the calculation of the value of assets reterredtomsection 30a)
only such assets actually held by the long-term insurer or thoseapprovedby the
Registrar in terms of section 34( 1 )(«) and (b), may be takeninto account
AIDSreserve

5. An AIDS reserve, which in the opinion of the statutory actuary is appropriate. must
be created, to provide for a possible deterioration of current mortality and morbidity
experience as aresult of AIDS.

Effect of reinsurance

6. The contingent liabilities under unmatured policies shall be net of contingent
liabilities covered by approved reinsurance contracts as detined in Part 11 of Schedule 2.

Valuation of other liabilities
7. The liabilities of a long-term insurer, other than its contingent liabilities under

long-term policies, shall be determined in accordance with Generaly Accepted
Accounting Practice.
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Schedule 4
(Section 73)

Repeal and amendment of laws

Act no. and year |Short title Extent of
repeal
27 of 1943 Insurance Act, 1943 The whole, excluding
section 60(1)(f)
190f | 945 Insurance (Amendment) Act, 1945 Thewhole
73 of 1951 insurance (Amendment ) Act, 195 | Thewhole
24 of 1956 Pension Funds Act, 1956 Section 39
25 of 1956 Friendly Societies Act, 1956 Section 50
79 of 1959 Insurance Amendment Act, 1959 Thewhole
10 of 1965 Insurance Amendment Act, 1965 The whole
$1 of 1966 Insurance Amendment Act, 1966 Thewhole
65 of 1968 Financial institutions Amendment Act, 1968 | Sections 1 to 3, inclusive
39 of 1969 Insurance Amendment Act, 1969 The whole
23 of 1970 Financial Institutions Amendment Act, 1970 | Section 1
75 of 1970 Second Financia Institutions Amendment | Section 1
Act, 1970
91 of 1972 Financial Institutions Amendment Act, 1972 | Sections 1 to 4, inclusive
101 of 1976 Financial Institutions Amendment Act, 1976 | Sections 1 to 15, inclusive
94 of 1977 Financial Institutions Amendment Act, 1977 | Sections 1 to 8, inclusive
80 of 1978 Financial Institutions Amendment Act, 1978 | Sections 1 to 6, inclusive
103 of 1979 Financial Institutions Amendment Act, 1979 | Sections 1to | 2, inclusive
99 of 1980 Financial Institutions Amendment Act, 1980 | Sections | to 22, inclusive
36 of 1981 Financial institutions Amendment Act, 1981 | Sections 1 to 4, inclusive
82 of 1982 Financial Institutions Amendment Act, 1982 | Sections 1 to 2, inclusive
46 of 1984 Corporation for Public Deposits Act, 1984 | Section 20
86 of 1984 Financial Institutions Amendment Act, 1984 | Sections I to 11, inclusive
106 of 1985 Financial Institutions Amendment Act, 1985 | Sections 1 to 9, inclusive
50 of 1986 Financia Institutions Amendment Act, 1986 | Sections 1 to 8, inclusive
51 of 1988 Financial Institutions Amendment Act, 1988 | Sections 1 to 2, inclusive
54 of 1989 Financia Institutions Second Amendment | Sections 1to 19, inclusive
Act, 1989
64 of 1990 Financial Institutions Amendment Act, 1990 | Sections 1 to 8, inclusive
540f 1991 Financial Institutions Amendment Act, 199 | | Section 1
119 of 1991 Financial Institutions Second Amendment | Section |
Act, 1991
41 of 1992 Financial Services Board Amendment Act, | The reference to the Insur-
1992 ance Act, 1943, in the
Schedule
83 of 1992 Financial Institutions Amendment Act, 1992 | Sections | to13, inclusive
7 of 1993 Financial Institutions Amendment Act, 1993 | Section 1
104 of 1993 Financial Institutions Second Amendment | Sections 1 to 20, inclusive
Act, 1993
113 of 1993 income Tax Act, 1993 Sections 63 to 66, inclu-
S1ve
140 of 1993 Revenue Laws Amendment Act, 1993 Section |
54 of 1 996 insurance Amendment Act, 1996 The w hole
3lof 1997 Insurance Amendment Act, 1997 ‘i-hc whole
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MEMORANDUM ON THE OBJECTS OF THE LONG-TERM
INSURANCE BILL

1. INTRODUCTION

The Bill proposes the repeal ot the Insurance Act. 1943 (ActNo.27 ot 1943). (the
“current Act™) in terms of which the insurance industry is regulated and supervised in
the Republic and the simultaneous promulgation of a Long-term Insurance Act, to
partially replace it. Therestof the current Actisbeing replaced by the Short-term
Insurance Bill introduced together with this Bill.

2. BACKGROUND
The following is a short background of the Bill’s introduction.

2.1 The need for a new insurance enactment

The reasons for rewriting the current Act are set out below:

2.1.1 The current Act dates back to 1943. This brings forth the following problems:

2111 The long-term insurance industry has continualy undergone major and
significant changes since the current Act became eftective. This necessitated
continual amendments to the current Act to remain abreastof the changes.
over time these amendments resulted in:

an unsystematic enactment with similar topics dealt with in difierent
areas of the current Act;
[he current Act becoming progressively more difticultto interpret;

— the current Act very often being outdated in relationto the practical
redities applying in the industry, particularly in relation to products;

— the current Act failing to clearly regulate expanded and ancillary
activitiesof long-term insurers, leaving those activities unsupervised and
unregulated: and

— outmoded nomenclature and terminology being used in the current Act.

212 Poiiticoeconomic changes in the relationship pattern between large businesses
and individual consumers require that consumer protection measures had to
be altered and, in most cases, expanded.

2.13 The current Act contains a number of provisions which are obsolete and no
longer find application, having been overtaken by legal and socia develop-
ments. Examples thereof are the changes relating to military service and the
abolition of marital power over married women. 10 fact. section 44 of the
current Act was recently declared unconstitutional by the Constitutional Court
as it violated the rights of married women.

214 The developments surrounding bank and long-term insurance business
demarcation, following the repeal of the 6th Schedule to the Income Tax Act.
1962 (Act No. 58 of 1962}, and the resultant transfer of demarcation
supervision from the Commissioner for Inland Revenue to the Financial
Services Board, requires that a more flexible approach be adopted whichis not
feasible under the current Act.

215 Changes in regulatory policy and its underlying approaches require an
expanded and different legislative base which cannot be sustained by the
current Act. Examples thereof are:

2151 Disclosure of salient information on products and their costs.

2.1.5.2  “Fit and proper” testing of the executive management of long-term insurers.

2.1.5.3 A more functional approach to supervision as opposed to the current
institutional approach.

2.1.6 Expected future trends in the industry, following on a post sanctions and more

internationalised environment, require that legislative provision be made for
meaningful supervision thereof and the disciplines subject to which it is to
take place.

217 Recent practical experience in the event of insurance failures have highlighted
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2.17.2

2.1.73

2.1.9

lox

a number of shortcomings in the current Act, most notably in the following
areas:

The limited ability of the Registrar to intervene signiticantly and actively
when failure is apparent but not yetimminent.

The limited number of options atthe disposal of theRegistrar it’ he or she Wet-e
to intervene.

Therigidity of the framework within which the Registrar has to function and
the lack of capacity which he or she has to adopta flexible approach or apply
his or her judgment when action iSnecessary.

Because of definitional uncertainty in the current Act concerning the business
areas of long-term insurers and short-term insurers. respectively, they have
progressively encroached on each other’s traditional markets. This under-
scores the need for better demarcation between the industries and also the
need to have two separate Acts.

It has been necessary to amend the current Act fromtime to time to cater for
industry specific needs. If those amendments related to the general provisions
in the current Act, it has always been problematical to amend the general
provision in relation to one industry whilst retaining the status quo inrelation
to the other, That also required the splitting of the current Act into twoindustry
specific Bills, i.e. one for life insurance and one for non-life insurance.

2.2 Guiding principles in drafting the Bill
The following principles were considered important in drafting the B 11 and were
adhered to as far as possible:

2.2.1

222

2.2.3

224

225

2.2.6

227

The Bill was designed to be free-standing and complete as far as possible. so
as to reduce the need to refer to extraneous sources for information.

There was a consistent endeavour to produce a more “user friendly” Bill. The
language and content have been simplified to ease interpretation and to
promote clarity.

The provisions of the current Act were reconsidered as to their purpose and
significance and. unless necessary, they were deleted or reformulated.

A deliberate attempt was made to create regulatory flexibility by providing the
Registrar with circumscribed discretionary power, without creating uncer-
tainty as to thelegal position where the discretion is not exercised.
Whenever the powers of the Registrar are extended toincrease his or her
ability to act swiftly and decisively, sufficient new checks and balances were
introduced to protect fundamental rights.

Due to the costs dissociated with complying with regulation, there was an
endeavour not to impose any new or more costly regulatory requirements than
the ones currently in force, unless absolutely necessary. Wherever unneces-
sary costs resulted from regulation under the current Act, those are being
removed.

It was accepted that the regulatory dispensation, if too gtrict, could implicitly
preserve vested interests by raising the threshold of entry into the industries
significantly. Consequently provision is being made to allow lower thresholds
for new entrants without sacrificing regulatory standards.

Competitive neutrality is being preserved between the long-term and
short-term insurance industries as well as between individual insurersand
care is being taken not to create systemic benetits in any particular direction.
Industry involvementand input was obtained onan extensive basis in an
inclusive process so as to ensure widespread industry acceptance and
subsequent compliance.

Therole of the professions in the industries and the reliance placed onthem by
the supervisor are significantly redefined. with the professions assuming
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increased responsibility to promote corporate governance and internal
discipline.

2211  Thecommon law principles of insurance are disturbed as little as possible, so
as to preserve the basis on which the industry and its clients have obtained
their present interest in the financial sector.

2.3 Summary of major changesin the Bill

The following is a short overview of fundamenta changes that are proposed by the Bill.
The instances where new approaches are proposed in relation to existing issues are dealt
with separately later in the memorandum.

2.3.1 Definitions

The Bill provides for major changes to the definitions applying in the current Act. The
definitions are being significantly rewritten. In particular, 6 classes of long-term
business are being defined as opposed to the 3 classes of the current Act. That is
necessary to follow product development in the industry and to delineate more clearly
between long-term and short-term insurance. It aso alows for more detailed and
specific reporting and supervision.

232 Part1

Part | dealswith the administration of the Act and creates theoffice of Registrar and sts
general powers. This section has been changed by granting more specific powers to the
Registrar and the provision of statutory access to Court by the Registrar, wiuch will
enable him or her to act, particularly to enforce the legislation by way of civil court
action. An Advisory Committee is established and its general functioningis provided
for. Certain procedural changes in the wiry which the Registrarinteracts with the
industries, are also proposed.

233 Part |l

This Part deals with the registration of long-term insurers. A number of new provisions
are found here, such as deeming provisions to facilitate action against unregistered
concerns and to create a presumption which domiciles insurance obligations for
regulatory purposes. It also contains a range of new provisions in relation to [he
conditions subject to which registration may take place, allowing greater flexibility and
adding remedies at the disposal of the Registrar where conditions are not adhered to.

234 Part I11

Part 111 isa significant departure from the current Act in that it proposes to empower the
Registrar to regulate ancillary business activities of long-term insurers where such
activities may pose a risk to insurance assets. Those provisions also confer the power on
the Registrar to continuously delineate between the business areas of the two insurance
industries to prevent further encroachment on each other’s markets. It regulates. in an
extended manner, the auditing and actuarial professions involvement in long-term
insurers and formally imposes audit committee discipline on insurers. Take-overs of and
share acquisition in long-term insurers are regulated here and a number of new
provisions whereby long-term insurers are precluded from introducing certain kinds of
capital into their capital structures are proposed here. The Registrar is allowed to apply
“fit and proper” testing to the executive management of long-term insurers and to
remove persons not suitable.

2.35Part IV

In this Part thefinancial arrangements of long-term insurersare set out. Although the
fundamental principles of the current Act areretained, the ways in which long-term

insurersareto betested for financia soundness are to be different, as solvency should be
demonstrated nationally as well as internationally, and the latter is becoming more
important. The new tests are more comprehensive and focused. A significant new feature
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is the facility whereby the Registrar may enforce remedial action to assist a potentially
aling insurer in the carly stages, whereas the current Act prescribes drastic action. The
need for such provisions has been demonstrated empirically in the recent past.

2.3.6 Parts V and VI

In these Parts provision is made for the winding-up of long-term insurers. judicial
management, as well as the procedures for amalgamation and transfer of business. They
remain substantively the same as in the current Act with certain improvements.

2.3.7 Part VII

This is a significant new Partin that it creates various consumer protection measures.
The majority of such measures in the current Actare retained, sometimes retformulated
and improved. The first major change is an obligation to provide a summary of’ policy
provisions at an carly stage. The second is the establishment of a mechanism whereby
business practice rules with the force of subordinate legislation may be formulated by
the Minister with the assistance of’ the Registrar and Advisory Committee, to deal
quickly and focused with malpractices that occur in particular areas, following a
transparent procedure.

2.3.8 Part VIII
In this Partthe criminal oftences to be enacted by the Bill are set outas well as the
penalties attaching thereto.

239Part IX
This Part sets out the transitional previsions necessary to effect the practical
implementation of the Bill.

2.3.10 Schedule 1
This Schedule proposes the kinds of assets that may be held by a long-term insurer. No
major changes are proposed to the current Act’s provisions thereon.

2.3.11 Schedule 2

Schedule 2 contains the prescribed basis of actuarial valuation of the assets and
liabilitiesof long-term insurers. It follows the currentAct and has been changed to swine
degree, soasto make it more appropriate.

2.3.12 Schedule 3

This Schedule proposes the financial soundness basis of actuarialy valuating the assets
and liabilities of long-term insurers. This is notcontained in the current Act but is
imposed on the industry presently by way of a RV Circular. Its inclusion in the Bill is
therefore new but its content is fundamentally the same as at present.

2.3.13 Schedule 4
This Schedule lists the laws that have to be repealed in part or in full upon enactment of
the Bill andisofa technical nature.

3. DIFFERENCES IN APPROACH TO ISSUES BETWEEN THE CURRENT
ACT AND THE BILL

Hereinafter it is attempted to shortly indicate where different print’ip]c~ wereadoptedin

the approach to existing issues in the Bill. It follows asystem whereby the principle of

the provision of the current Act is stated (paragraph (a)). followed by the principle

proposed in the Bill (paragraph (b)) and a short explanation of the reason therefor

(paragraph (¢ ).

.3.1 General principles
The following are general principles followed in drafting the Bill

3.1.1 Industry definitional anomalies
(« ) Current position
The present definitions enabled progressive encroachment by the fong-term and
short-term insurance industries onecach other's traditional markets. and resulted in
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the incorrect application of statutory mechanisms to place products on the market.
(b) New approuach

Definitions have been reformulated so as to enable both industries to do what they
are presently doing in practice, even if it means direct competition in the same
markets.

(¢} Reason

It isnot possible to extract the industries from markets where they have developed
vested interests, thereby removing any possible reversion to historically prevailing
demarcation. Instead they will have access to common markets but further
encroachment will be stopped,

3.1.2 Conditional registration
(u) Current position
The Registrar's power to determine conditions subject to which registration of
long-term insurers is granted is questionable and uncertain.
(b) New approach
Explicit provision is made to determine conditions subject to which new long-term
insurers may be registered and which shall function as a specific regulatory
mechanism on an individual and focused basis.
(¢) Reason
Regulatory difficulties are experienced when specialist long-term insurers are
registered and in relation to the determining of limiting conditions so as to enable
lower capitalisation levels and the control of specific risk areas.

3.1.3 Variation of conditions of registration
() Current position
Conditional registration is questionable in law and where it does happen, changes
to the conditions are problematical.
(b) New approach
Circumstances under which the conditions may be changed subsequent to
registration are set out and the Registrar is enabled to act swiftly and lawfully if
required.
(¢) Reason
The proposal follows from the need to be able to restrict or amend the contractual
capacity of a long-term insurer given proper cause, with a clear legal basis and a
clear procedure.

3.1.4 Insuring the human foetus
{a) Current position
No mention is made of insuring a foetus and as aresult of the current legal status
of afoetus, it is uncertain if insurance may be effected in relation to it.
{b) New approach
Explicit provision is proposed for insuring a foetus and a deeming provision is
introduced whereby a foetus “lives’ for the purposes of insurance contracts.
(¢) Reason
This will settle the legal issue surrounding the insurance of a foetus, particularly
significant in relation to medical advancesin the treatment in utero of a foetus. The
legal status of afoetus is not otherwise affected thereby.

3,1.5 Power to enforce the Act by court order
(u) Current position
The Registrar is only clearly given access to court as litigant, for the purposes of
judicial management and liquidation. The Registrar’s power to litigate is dubious in
relation to other matters.
(h) New approach
The Registrar will be able to litigate in a humber of instances, particularly in
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relation to the enforcement of the Act, by obtaining orders against recalcitrant
persons. For example, it'” the Registrar prohibits a misleading advert and the person
concerned carries on with it. the remedy is a Court order. An unregistered person
may be sequestrated to the benefit of its policyholders.

(c) Reason

Itis aspeedy remedy, the cost of enforcement is primarily transferred to the
transgressor and the need for inappropriate criminal sanctionas coercive
methodology is removed in part.

3.1.6 Deeming provision of carrying on insurance business
{a) Current position
Whether or not a person is carrying on insurance business in the Republic is a
factual question. That places a heavy burden of proof on the Registrar particularly
when fragmentation of activities takes place.
(b) New approach
The performance of any one of a number of acts may create prima facie proof that
insurance business is being conducted.
{c) Reason
The prima facie proof facilitates the domiciliation of an entity for the purposes of
registration and also legal action against unregistered persons.

3.1.7 “Fit and proper” testing
(a) Current position
The identity, skills and integrity of the executive management are solely at the
discretion of the shareholders.
(b) New approach
The executive management, including directors, have to demonstrate whether they
arefit and proper at the time of application for registration and may be removed by
the Registrar if no longer tit and proper, subject to appeal.
(¢) Reason
The need to be able to insist on appropriate skills and integrity in management is
internationally recognised and the right to remove improper management at any
time after registration is required to prevent subsequent problems,

3.1.8 Limitation on business
(a) Current position
There is no provision in terms of which long-term insurers are to restrict their
business to insurance business only.
(b) New approach
Long-term insurers retain their current contractual capacity but the Registrar is
enabled to identify activities and prescribe that certain types of activities, which are
not desirable to be conducted by insurers, may not be conducted and that they
should be conducted elsewhere, for instance by a subsidiary. [t will also enable the
Registrar to prevent encroachment by the long-term and short-term insurance
industries on each other’s markets.
(c) Reason
The rationale stems from the carrying on of non-insurance related risks into an
insurer, accounting for such risks, formulating returns for those activiticsand
problems relating to supervising the risk management associated therewith.
Demarcation between the industries will also remain an ongoing issue.

3.1.9 Auditor
(a) Current position
The auditor is only required to report in relation tolimited irregularities thatun
audit may produce.
(b) New approach
The auditor’s responsibilities are extended to report more widely in relation to
irregularities, and tbe auditor is indemnified if and when that is done, on a basis
similar to the one in the Banks Act, 1990 (Act No. 94 of 1990).
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(c) Reason

The need to enable the auditor to report on irregularities is underscored by recent
experience. The extension of that responsibility must be introduced by law and
requires an indemnity if compliance is to be expected.

3.1.10 Audit committee
{a) Current position
No audit committee is required for a long-term insurer by law, the matter being
regulated by RV Circular.
(b) New approach
The audit committee is legally defined and imposed on long-term insurers, with a
discretion to the Registrar to exempt smaller insurers.
(c) Reason
The need to formalise and enforce audit committee discipline legally on long-term
insurers is generally accepted.

3.1.11 Financial soundness
(u) Current position
Financial soundness is equated with solvency and upon insolvency strictand severe
consequences follow.
(b} New approach
Financial unsoundness is extended to include, for ingtance. poorly spread assets
Remedies at [he disposal of the Registrar become more varied and flexible. ranging
from the prohibition toissue new policies. changes to conditions of registration as
well as a business plan of action to remedy a problematical situation.
(¢} Reason
The need to extend the concept of what is financially unsound, stems from practical
experience, as does the need to have varied and more appropriate remedies at the
disposal of the Registrar.

3.1.12 Undesirable business practice
(a) Current position
Presently included but subject to a long and cumbersome procedure before a
practice is declared undesirable.
(b) New approach
A practice will be undesirable upon so being declared by the Registrar after
consultation with the Advisory Committee and with the consent of the Minister,
whereafter the procedure to confirm the declaration then follows on essentially the
same terms as before.
(c) Reason
That will enable the Registrar to immediately put a stop to the practice concerned
without undue delay, and still guarantee sufficient procedural safeguards to the
affected parties.

3.1.13 Consumer protection (in relation to business practice)
(a8 Current position
Currently there is very little to overtly protect consumers against predatory
business practices which plague the industry from time to time.
(b) New approach
The Advisory Committee will be actively engaged in the formulation of business
practice rules with the force of subordinate legislation, aimed at consumer
protection.
(¢c) Reason
The need for focused, flexible and speedy corrective measures in the event of
unacceptable practices has been demonstrated on numerous occasions. This
mechanism is proposed to fulfil that need and will involve a more balanced solution
to the issues than when only the Registrar and industry are involved.
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3.1.14 Derivative instruments
(@) Current position
Derivative instruments did not exist when the current Act was passed and were
never intended as investment assets, and uncertainty prevails as to their status.
(b) New uapproach
Derivative instruments are to be allowed as insurance assetsunder defined
conditions relating to their nature and purpose and the markets where they are
traded.
(c) Reason
Due to the high risk associated with speculative transactions and their ability to
expose insurers to undue risk, they have to be regulated with care. This position is
in keeping with international practice on derivatives.

3.1.15 Formality in communication
(a) Carrent position
No formal requirements are determined for communication between the Registrar
and the industry.
(b) New approach
Itis proposed that requests or applications to the Registrar to make a decision must
be in writing and decisions made by the Registrar have to be in writing for either to
be valid.
(¢) Reason
This requirement facilitates free and open oral communication, but compels
writing for binding decisions and establishes a proper record of mattersin relation
to appeals to the Appeal Board.

3.1.16 Prohibition to carry on business
(@) Current position
The Registrar may prohibit a long-term insurer from doing business under
circumstances associated with its solvency and where it carries on business in
conflict with the current Act.
(b) New approach
The Registrar is enabled to do so under extended circumstances associated with
other reasons, such as dishonesty, failure to comply with a lawful instruction or
failure to comply with the provisions of the Bill. A formal procedure is prescribed.
(c) Reason
The proposal follows from the need to be able to prohibit the insurer from
continuing to assume liabilities under policies where it may not be able to meset
same, with a clear legal basis and a clear procedure.

3.1.17 Types of shares
(a) Current position
The current Act is vague as to preference shares, debentures, and their variations,
as well as the ability of long-term insurers to use same as capital instruments.
(b) New approach
The issuing or conversion of those instruments is to be prohibited without the
Registrar’ s consent, which may be conditional.
(c) Reason
The nature of those instruments are very close, if not identical. to debt. the taking
up of which is generally prohibited by long-term insurers. The Bill proposesto
clarify the position without ruling the instruments totally inapplicable.

3.1.18 Nominee shareholders
(a ) Current position
No restriction on nominee shareholders
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(h) New approach

Long-term insurers are to be prohibited from registering shares in the name of
nominees, subject to certain exceptions and the approval of the Registrar.

(c) Reason

Nominee share holding makes enforcement of restriction on shareholding very
difficult.

3.1.19 Control and shareholding
(@) Current position
Change in control requires the Registrar’s consent. Acquisition of more than 25%
shares requires similar consent.
(b) New approach
The same position will essentially apply athough conditionality and graded
acquisition may be required. Control is defined anew and an obligation (o furnish
information concerning shareholders is imposed whilst the registration of shares
contrary to the Bill is to be penalised.
(c) Reuson
The proposed regime follows from needs identified in practical experience.

3.1.20 Invalidity of certain provisions
(a) Current position
No explicit provisions as to invadidity of contractua terms.
{b) New approach
A number of terms biased against policyholders, and which may have unfair
consequences in relation to the conclusion of the contract, are to be invalidated.
(¢) Reason
The proposals will restore a balance between the parties to the extent that the issues
are to be determined on the basis of the actual facts of the transaction.

3.1.21 Prohibition on intermediaries to place business with unregistered insurer
(a) Current position
The current Act prohibits any person from inducing a proposed policyholder to
enter into an insurance contract with an unregistered insurer.
(b) New approach
A person rendering services as an independent intermediary in relation to a
reinsurance policy, is now to be excluded from the above prohibition unless the
Minister decides otherwise. Foreign reinsurers conducting business in South Africa
will, however, have to register in terms of the Bill.
(¢) Reason
Due to the limited reinsurance capacity currently available in the Republic and the
distinction being drawn by supervisors internationally between reinsurance and
direct business, it is considered appropriate to enable foreign reinsurers a more
transparent way of accepting risks emanating from the Republic, but only through
an independent intermediary.

3.2 Specific principles
The following are specific principles followed in drafting the Bill.

3.2,1 Classes of business
(a) Current position
Only three classes of business exist, resulting in convoluted interpretation and
simulation to conduct certain types of business.
(b) New approach
Sx classes of business are proposed by which recognition is given to what is
happening in reality and which will enable proper reporting and regulation.
{¢) Reason
By clearly defining the new classes, the industry is able to conduct certain
components of its business openly, specialist insurers can be established, further
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encroachment on other markets is prevented and focused regulation is made
possible.

3.2.2 Dividends
(u) Current position
A long-term insurer may not pay dividends if insolvent or if payment will cause it
to become insolvent.
(b) New approach
The aboveisretained but the actuary will be required to certify that it isfinancially
sound to pay the dividend concerned.
(c) Reason
Enforcing actuarial involvement of the dividend declaration limits the powers of
the directors and limits the possibility that shareholders may be advantaged at the
expense of policyholders.

3.2.3 Financial soundness
(@) Current position
There is only a statutory prescribed basis for valuating an insurer’s solvency, with
the financial soundness method being imposed by way of RV Circular.
(b) New approach
The statutory basis is retained but the financial soundness basis is to be imposed on
insurers by law.
(c) Reason
The financial soundness basis is presumed to be the basis that will be relied on more
in future and its legal status therefore requires confirmation.

3.2.4 Palicy to be actuarially sound
(@) Current position
Only a positive obligation is imposed to ensure that products and premiums are
financially sound, and not that bonus declarations are sound.
(b) New approach
The actuary is to be required to certify that a policy, including the premium, is
actuarially sound, and that the bonus declaration is sound.
(c) Reason
The positive duty ensures that the actuary applies his or her mind regularly to the
pricing of products and their profitability, and that the directors’ ability to declare
bonuses is subject to actuaria veto.

3.2.5 Summary of policy
(@) Current position
No obligation exists to give details of policy contract before actual delivery to
policyholder.
(b) New approach
Insurer is to be obliged to state underwriting criteria, benefits and premium in a
written summary within set time period.
(c) Reason
Here is a problem area in that policyholders do not always understand the nature of
the transaction. This is aimed at providing essential information and to rectify
incorrect information that may void a claim.

3.2.6 Military service
(&) Current position
Extensive protection of benefits when military service is performed by a
policyholder.
(b) New approach
Protection is scaled down to a more equitable arrangement.
(c) Reason
The principle of extending such protection is not considered valid and it could
confer competitive advantages on the industry.
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3.2.7 Protection of policies on insolvency
(u) Current position
Protection is granted subject to a maximum amount and with special benefits in
relation to married women.
(b) New approach
Policy protection will be scaled down and gender differentiation will be eliminated.
(c) Reason
Undue protection gives the industry a competitive advantage in relation to other
industries and women are legally emancipated removing the need for specia
provisions. (Section 44 of current Act aready declared unconstitutional. )

4. CONSULTATION ON THE BILL

The process followed in drafting the Bill was an inclusive one, and the draft was
circulated as widely as possible. A list of interested parties to whom the draft Bill was
circulated the first time is attached as Annexure A. A press release wasissued
simultaneously. A circulation list for the second circulation is attached as Annexure B.
A press release was issued, notifying all interested parties of the draft Bill andinviting
their comments. The process leading up to the drafting of the Bil I commenced aboutl |
years ago when [he first draft of the Bill was produced and circulated in 1986
Subsequently discussions and a round of negotiations were entered into with the
industry. That resulted in a set of principles being agreed on with the industry in1990
Those principles were embodied in a draft Bill in 1992. That draft drew severe industry
criticism, resulting in a joint FSB and industry committee being formed to dratt anew
draft Bill. That draft Bill was circulated in 1993. The same committee thereatter
processed the comments received and produced the present draft. That draft wus
circulated for fina comment in 1995.

5. COMMENTS RECEIVED

In all cases where the draft Bill was circulated, comments were received from interested
parties and, where possible, incorporated in the Bill. Due to the voluminous nature of the
Bill, it is not possible to provide details thereon. Although a number of matters may not
be to the full satisfaction of some parties involved, broad consensus was achieved on the
substance and principles of the Bill, and it is not possible or desirable to appease
everybody concerned.

6. POLICY BOARD FOR FINANCIAL SERVICESAND REGULATION
The draft Bill was circulated to the Policy Board for Financial Services and Regulation,
and approved.

7. CONSTITUTION

The Financial Services Board and the State Law Adviser are of the view that the
procedure set out in Section 75 of the Constitution, 1996, should be followed with
regard to this Bill.
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