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BILL
To provide for the registration of long-term insurers; for the control of certain
activities of long-term insurers and intermediaries; and for matters connected
therewith.

B E IT ENACTED by the Parliament of the Republic of South Africa, as
follows:-
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Schedule 4

Repeal and amendment of laws

Introductory provisions

Definitions

1. ( 1 ) In this ACI. unless the cxmtext []therwise  indicates-
(i) “Advisory  Ctm~mittee” m e a n s  the Advi~t]ry (’~~mmi[tcc (m l.~mp-tc[-nl

Insurance established by section 6: (i)
(ii) ‘-assistance policy” means a life policy in respect of which the :Iggreg:l[e of--

({J) the value of’ the policy benefits, other [ban an wrnuity, to be provided (m)l
t:iking into account any bonuses to be determined in the discreti~m {i the
hmg-[erm insurer); and

(b) the amount of the premium in return for which an annuity is to be
provided,

does not exceed R 10 ()()(), or another maximum am(mnt  prescribed by (he
Minister: and includes a reinsurance  policy in respect of such a policy; (iii)

(iii) “auditor” means an auditor registered in terms of the Public Accountants’ and
Auditors’ Act, 1991 (Act No. 80 of 1991), and appointed in terms of section
19( I ) or 21( I )(o) of this Act; (xxvi)

(iv) “Board” means the Financial Services Board established by section 2 of the
Financial Services Board Act; (xxxi)

(v) “Companies Act” means the Companies Act, 1973 (Act NO ~1 of’ 1973);
(xxi)

(vi) “company” means a company incor-pmited  in accordance with, and
registered under, the Companies Act, or deemed  to have been so incorporated
and registered; (xx)

(vii) “C(mrt” means the High Court of S(mth Africa; (xii)
(viii) “director” includes a person who is a member or alternate member of a body

performing, in relation to an entity that is not a company, functions similar to
those performed by a board of directors in relation to a company: (iv)

(ix) “disability event” means the event of the functional ability of the mind or
body of a person or an unborn becoming impaired; (xxiv)

(x) “disability policy” means a contract in terms of which a person, in return for
a premium, undertakes to provide policy benefits upon a disability event; and
includes a reinsurance  policy in respect of such a contmct; (xxv)

(xi) “Financitil  Services Board Act” means the Financial Services Board Act.
1990 (Act No. 97 of 1990); (xxxviii)

(xii) “fund” nleans—
(u) a friendly society as defined in section 1 of the Friendly Societies Act,

1956 (Act No. 25 of 1956);
(b) a pension fund organization as defined in section 1 of the Pension Funds

Act, 1956 (Act No. 24 of 1956);
(c) a medical scheme as detined in section 1 of the Medical Schemes Act,

1967 (Act No. 72 of 1967);
(d) a permanent fund, established bona ji,fe for the purpose of providing

benefits to members in the event of sickness, accident or unemployment,
or of providing benefits to surviving spouses, children. clependants  or
nominees of deceased members, or mainly for those purposes; and

(e) any other person, arrangement or business prescribed by the Registrar:
(vi)

(xiii) “fund policy” means a contract in terms of which a person. in return for a
premiu”m,  undertakes to provide policy benefits for the purpose of funding in
whole or in part the liability of a fund to pr:)vide  benelits to its members in
terms of its rules. other than such a c(mtract relating exclusively to a particular
member of the fund or to the surviving spouse, children, defendants or
ncmlinees  of a particular member of the ftmd;  imd includes a reinsurance
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policy in respect of such a contract: (vii)

(xiv) “health event” means an eyent relating to thr health of [he mind or body tlf a
pers(m  or an untxmn:  (viii)



I ()

(xv)

(xvi)

(xvii)

(x\ ’111)

(xix)

(xxiii)

(xxi!)

(xxv)

(xxvi)

(xxvii)

(xxviii)

(~six)

(xxx)

(xs~i)
(x~xiil

“health policy’” mc;ins a c{mtract in terms of which a pmwm. in return for :1
prcmiun]. un&takci to provide p(Jicy bel]efits  upon a health event, but
excluding any contract-
((I)  of which the c(mtmnpl:~ted policy benetits—

(i) are s(mlething other than u stated sum of money; 5
(ii ) we to be provided upon a person having incurred. and to defr:ly,

expenditure in respect of” any health service obtained as a result of
the health event c(mcerned:  and

(iii ) :me to be provided tu any provider of a health service in return for’
the provisi(m of such service; or I ()

(h} ( i ) of” which the p{ Jicyh(dder is a medlca] scheme registered under the
Medic:d Schemes Act, 1967 (Act No. 72 of 1967);

(ii) which relates to u particul:u’ member of’ the scheme or to the
beneficiaries of such member; and

(iii) which is entered into by the scheme tu fund in whole or in part its 15
Iiahilitv to such member or beneficiaries in terms uf its rules:

ancf includes o r;insurmce  policy in respect ,]f such a contract: (ix)
“lloldillgco[~lp:itly””  means ;I holdingc(mlpaly  w defined in secti(m  1 ofthe
C(mlp:mies Act; (xiii)
“li!e event” means the event of the life (If:1 person or an unb(wn -)()

({/) h;ivingbcgun:
(b) wntinuing:
(() l]:lvirlg contirluedl or:illerit)(l:~)r”
(,/) Il;lvirlg elldccl:(xliii)
``liteirlsureci` `rl]eilr]s tlle]>crst)rl  ~)rlltllJ(lrr]l(  wil(~se life. orit)tllef urlctiorl:il” 25
:[bility or health ofwbose”  mind orbocly, ~1 long-term policy reliites; (xxxvi)
“life policy’” me:ms a contract  in terms of” which :1 pers(m,  in return f’(w :1
premium, undertakes l\J-—
((/) pr()vide  l?()licy  bcr]efils []p()r].  ;]]]llexcll].<ivcly :ls:lresLrIt  l) f.:ilifeeverlt:

(Jr 30
(/J) pdydn;lnnuity  It)ropcri(d:
d includes a reinwr;lncc policy in respect of such a contract: (xix)
‘“l{mg-term insur:incc husincss” means the business of providing or urrder[tlk-
in: tt) prx)vide ptllicy  benefits under I(mg-terln  policies: (xvii)
“l(~ng-tmml  insurer” meunsuper-stm  register~’cl  ordeer]~eclt  oberegisterc~l:is”  35
;I I(m,s-terrn  insurer  under (his Ac’(:  (xvi)
“long-term policy’” rnc:ms  a n  :Issistancc policy, LI dis;lbili[y  policy. Iund
policy.  hcaltb p{ Jicy. l i f e  policy t)r sinking f’und  policy.  \Jr :1 c(mtr:ict
ctmlprising  a colnbin:ltitm of wl~ 01 th(w  policies;  iin(l includes [I c~mtr:lct
whereby any such c~mtr:lct is vnrled:  (xv) -lo
“m:maging  executive”” rneons [hr cbicf executive  otlicer 01” J I ( m g - t e r m
insutwr  01- :1 man:lger t)f tlwl l[mg-term insu:cr  who rcp(wts  directly to Ih:tt
chief’ cxecutirc  otlicer: (X XXV)
“Minister-”’ means the Minister  of Fin;mce  tn’ my other Minister to wh(m]  the
:lclrllir~istr:itio[l of” this Act m:ly be :iwigncxl  frwn time to time: (xxii) 45
“policy benefits<’ mc:ms one or mm sums of rmmey, services or other
b&efits, including an imnuily:  (xxviii)
“~]t)licyllolcier’” me:ms the perwm entitled t(} be provided with the policy
Imnetits  under ii I(mg-term  policy: (xxvii)
“premium” me:ms the c(msider:itit)n  given m to be given in return for an 50
undertaking to provide policy benetits:  (xxix)
“prescribe”’ meims to determine t’rom time to time by notice in the (li:ef(c;
(xXxvii)
“’public company”” rne:[ns :1 c(m]pany  with a share capittil which is a public
c~)mpany  under the Ctmlp;inies Act: (xxx) 55
“Registrw_”  me:}r~s the Rcgistr:]r  t~f L(m,g-term Insurance referred to in secti~m
2(1): (xxxii)
“rcgul~lti~ln”  mc:in~ ;1 rcgul;ltion under section 72: (xxxiii)
“rcinsur:ince  pt)licv’” means ii rcinwrr-;ince p(~licy  in respect of’ LI l~)ng-ternl
policy:  - 60
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(Xxxlll)
(xxxiv)

(Xxxv)

(xxxvi)

(xxxvii)

,..
(.XXXVIII)

“repealed Act” metins the Insurance Act. 1‘)43 (Act No. 27 of 1943): (x)
“sinking fund  policy’” means a contract, other than a life policy. in terms of
which a person, in return for a premium, umfertakes  to provide one or more
sums of numey.  on a fixed or determinable f,~ture date, as p{~licy  benefits; and
includes a rei)]surance policy in respect of such a contract; (ii)
“short-term insurer” means a person registered or deemed  to be registered as
a short-term  insurer under the Short-term  Jmsurance  Act, 199%: (xiv)
“statutory actuary”’ means Jn actuary tippointecf  in acc(wcfancc  with wcli(m
20(l) (w 21(1)(/~);  (xxxiv)
“subsidiary” means a c(mlpany which is, in terms of section I(3) (~f’ the
Companies Act, deemed  to be a subsidiary umlpany:  (v)
“unb(mn”  means a human Ioetus conceived  but not b(wn.  (xxiii)

(2) For the purpt~ses of entering into a long-term poficy  the life of an unborn shall he
deemed to begin at concepti(m.

Part I

Administration of Act

Registrar of Long-term Insurance

2. ( f ) There shall be a Registrar of L(mg-term insurance with the powers and duties
corrfemecf on or assigned to the Registrar by or under this Act or any other law

(2) The executive oflicer of the Board shall be the Registrar.
(3) The powers and duties of the Registrar maybe exercised and shall be carried out-

(a) personally by the Registrar;
(b) by another member of the executive of the Board authorised thereto by the

Registrar or, in the Registrar’s absence for any reason, the Board; or
(c) by any person who has been appointed by the Board for that purpose and who

has been authorised to do so under his or her control by the Registrar, or by the
member referred to in paragmph  (b), to the extent and subject to the conditions
determined. either generally or in any particular case, in that authorisation.

(4) Any decision or action taken by a person referred to in subsection (3)(/>)  or (c) in
the exercise of any power or carrying out of any duty of the Registrar sh:ill, for the
purposes of this Act or any other law, be deemed (O have been taken by the Registrar.

General provisions concerning Registrar

3. ( I ) An approval of, or’ a determination or decision by, or a notice to be given by or
to, the Registrar. shall, without derogating from legal rules on the making known or the
publication thereof, be valid only if it is in writing.

(2) Whenever the approval of, or a determination or decision by, or the performance
of any other act by the Registrar, is sought by a person under this Act or any other law.
application therefor shall be made in writing to the Registrar and the application shall—

(a) be made in the form the Registrar requires; and
(b) be accompanied by—

(i) the fees prescribed by the Registrar; and
(ii) the information or documents which the Registr-w requires.

(3) If a person with an interest in the matter is aggrieved by a determination made.
decision taken or act performed in the exercise or carrying out of [he powers or duties tlf
the Registrar, that person may :Ippeiil to the board of appetil established by section 26 of
the Financial Services Board Act, with the necessary changes, in accordance with that
secli(m.
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(4) A person may, upon payment of the fees prescribed by the Registrar, inspect drily
those documents prescribed by the Registrar, after consultation with the Advisory
Committee, which are held by the Registrar under this Act in relation to a long-term
insurer or obtain a copy of or extract from any such document.

(5) A document which purports to have been certified by the Registrar as a document 5
held in the Registrar’s office or to be a copy of such a document, shall be prima ,~acie
proof of the content of such a document or copy, and shall be admissible in evidence in
any prt)ceedings.

Special provisions concerning Registrar and his or her powers

4. ( 1 ) When anything is required or permitted to be done under this Act within a
particular period, the Registrar may, before the expiry of that period, extend it.

(2) The Registrar may by notice direct a long-term insurer to furnish the Registrar,
within a specified period, with specified information or documents required by the
Registrar for the purposes of this Act.

(3) If any advertisement, brochure or similar document which relates to the business
of a Iong-[erm  insurer, or to a long-term policy, and wh;ch is being, or is to be, published
by a person. is misleading or contrary to the public interest or contains tin incorrect
statement of fact, the Registrar may by notice direct that person not to publish it or to
cease publishing it or to effect the changes to it which the Registrar deems tit.

(4) If the Registrar has reason to believe that a person is contravening or failing to
comply with a provision of this ACI, the Registrar may by notice direct that person or any
other person t(~—

(a) furnish the Registrar within a specified period with any specitied  information
or documents in the possession or under the control of that person which relate
[() the matter;

(b) appear bef(me the Registrar at a specified time and place in connection with the
matter.

(5) ({i) If a person contravened or is contravening secti(m 7(1 )(t~) of this Act, the
Registrar nMy-

(i) by notice direct that person to make arrangements satisfactory to the Registrirr
to discharge all or any part of the obligations under long-term policies already
entermf  into by that pers(m:  (w

(ii) apply to the Court for the sequestrati(m  or Iiquidari(m  of that pers(m.  whether
he. she nr it is solvent or not. in accordance wi[h—
(m) the Insolvency Act. 1936 (Act NI~. 24 of 1936):
(l~h)  the Companies Act:
((c) the Close Corp(wati(ms  Act. 1984 (Act N(). 69 of 1984);  or
(old) the law under which that person is inc{wptmlred.
as the case may be.

(h) In deciding an application contemplated in paragmph  (u)(ii), the C(NJrt—
( i ) may take into irccount whether the sequestr:~tion  or liquidation {Jf the pers(m

concerned would be in the interests (}f the p(~licyholders  c(mcm-ned;
(ii) may make an order cmcerning  the manner in which claims may be proven by

policyholders; and
(iii) shall (if necessary) appoint as trustee or liquidistor  a person nominated by the

Registrar.
(6) Notwithstanding anything to the contrary in any law or the common law

contained, but subject to the provisions thereof relating to jurisdiction. procedure tind
evidence in relation to a Court, the Registrar shall have a right of appearance to institute
and conduct any proceedings in a Court if it is reasonably necessary—

((J) to discharge any duty or responsibility assigned to the Registrar by this Act;
(h) to cornpe]  any person to comply with or to cease contravening this Act;
(c} to compel any person to comply with a lawful request, directive or instruction

made. issued or given by the Registrar under this Act;
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(d) to obtain a declaratory order concerning any point of law relating to this Act
or to long-term insurance business generally; or

(e) in connection with any matter relating t(l long-term insurance business
generally where the Registrar considers it to be in the public interest,

subject to such adciiti(mal procedural requirements as the Court may order in each case
so as to ensure fair and equitable judicial process.

(7) The Registrar may-
((J)  determine that a policy or policies shall form part of a particular class of

policies defined in sectitm I of this Act or in section I of the Short-term
insurance Act, 1997, it’ a long-term insurer has not classified that pt)licy or
policies correctly into the appropriate claw, find when the Registrar so
determines, the policy or policies concerned shall be deemed  to form part of
the class of policies so determined for the puqmses of, and subject to, the
provisions of the said Act relating to that class of policies; or

(b) upon application of a long-term insurer, determine that a policy or policies
forming part of any class of policies defined in section 1 of this Act or in
section I of the Short-term Insurance Act, 1997, shall form part of a different
class of policies defined in the said section 1 of this Act, and when the
Registrar so determines, that policy or policies shall for the purposes of this
Act be deemed to form part of the class of policies so determined and it or they
shall—
(i) be subject to all the provisions of this Act relating to that class of policies;

(ii) be subject to the conditions determined by the Registrar; and
(iii ) notwithstanding paragraph (a). be exempted from the provisions of the

regulations to the extent determined by the Registrar:
Provided that the Registrar shall not make a determination under this subsection if the
Registrar is satistied that the determination will be prejudicial to any person or will
defeat any object of this Act.

Annual report

5. ( 1 ) The Registrar shall submit to the Minister a report on the Registrar’s activities
under this Act during each year ending 31 December, and shall furnish any additional
information relating to anything done by the Registrar under this Act that the Minister
may require.

(2) A copy of the report submitted to the Minister in terms of subsection (1) shall be
tabled in Parliament within 30 days after receipt of the report if Parliament is then in
session or, if Parliament is not then in session, within 30 days after the commencement
of its next ensuing session.

Advisory Committee on Long-term Insurance

6. ( I ) There shall be an Advisory Committee on Long-term Insurance which may on
its own initiative, or shall at the request of the Minister or Registrar, investigate and
report or advise concerning any matter relating to long-term insurance.

(2) The Advisory Committee shall consist of a chairperson and other members,
appointed by the Minister after consultation with the Board.

(3) A member of the Advisory Committee shall hold office for the period determined
by the Minister when the appointment is made.

(4) A member of the Advisory Committee who is not in the full-time employment of
the State or the Board shall be paid the remuneration and allowances in respect of any
expenses incurred in the performance of the functions of the Advisory Committee.
determined by the Board.

(5) The Advisory Committee may meet or otherwise arrange for the performance of
its functions, and may regulate its meetings as it thin!s  fit, after consultation with the
Board.

(6) The expenditure connected with the functions of lhe Advisory Committee shall be
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paid out of the funds of the Board, whose approval shall be required for all expenditure
proposed to be incurred, or actually incurred, by the Advisory Committee.

(7) The Advisory Committee shall have the powers :md carry out the duties conferred
on or assigned to it by or under this Act.

Part II

Registration of long-term insurers

Registration required in order to carry on long-term insurance business

7. ( 1 ) No person shall carry on any kind of long-term insurance business, unless that
person-

(a) is registered or deemed to be registered as a long-term insurer, and is
authorised to carry on the kind of long-term insurance business concerned,
under this Act; and

(b) carries on that business in accordance with this Act.
(2) Subsection ( I ) shall not apply to-

((/) a pension fund organization registered under the Pension Funds Act, 1956
(Act NO 24 of’ 1956). it’ and in so far as it :icts in accordance with that Act:

(b) a frientJly  society registered under the Friendly Societies Act, 1956 (Act Nts.
250[ 1956), or exempted under section 3(2) of that Act from the requirement
[[) be so registered, if and in so far as it enters into long-term policies in respect
of any of which—
(i) (he value of the policy beneti[s. other tl]an an annuity, lo be provided: or

(ii) the amount of the premium in return for which an annuity is to be
provided,

does not exceed R5 ()()0 per member or another maximum am(’mnt  prescribed
by the Minister;

(c) a fund established in terms of an agreement referred to in section 23 of the
Lab(mr  Relations Act, 1995 (Act No. 66 of [995), if’ and in so far as it acts in
accordance with the provisions  of such agreement:

(d) a medical scheme registered under the Medical Schemes Act, 1967 (Act No.
72 of 1967), if and in so far as it acts in accordance with that Act:

(e) the Land and Agricultural Bank of South Atrica referred to in section 3 of’ the
Land Bank Act, 1944 (Act No. 13 of 1944). if and in so far as it acts in
accordance with that Act;

(f) a short-ternl  insurer, if and in so far as it enters into a policy which it is entitled
to enter into by virtue of its registration m :J short-term insurer; or

(,?) an agricultural co-operative  or special Farmers’ co-operative formed and
incorporated under the Co-operatives Act. 1981 (Act No. 9 i of 1981 ). if and
in so far as it provides, under a scheme [m arrangement in terms of its statutes,
benetits the amount ot’ which is not guaranteed and in respect of which its
liability is limited t(] the amount standing to the credit of a fund specially
maintained for that purpose.

(3) For the purposes of this section a person shall, in the absence of evidence to the
contrary, be deemed to be carrying on long-term insu~ance  business in the Republic. if
that person performs any act in the Republic—

(a) the object or result of which is that another person will enter into or enters
into, or ofiers to enter into or to vary, a long-term policy, other than a
reinsurance  policy. in terms of’ which the first-mentioned person undertakes to
provide policy benefits to the other person; or

(h) in relation to a long-term policy. other than a reinsurance  policy, in terms of
which that person has undertaken to provide policy benefits, and which act is
aimed at—
(i) maintaining, servicing or surrendering, or otherwise dealing with, the

l(m~-teml policy;
(ii ) collecting or accounting for premiums payable under the long-term

policy; or
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(iii) receil’ing or’ srrblnilting  of’. (w assisting or otherwise dealing with the
sc[tlctntwt \Jl, a cl;lim Undc]- the I{mg-term  policy.

I’rohihition on use of’ certain words, or performance of certain acts, by certain
perw)ns

8, ( I I N(J p~l’s(~ll  d}iIl l--- 5
(~1~ iullIccl to Secti(m ~(l)(~i)o!’the Short-tern] InsuranceAct,  1998. with~]u[  the

:lppl”{~l’:11  of IllL’ Rt’gislrar  ;Ipp]y t{) ]li\. hcr or its husinc$s  or undertaking a
name {w description which includes tile word “insure’”. “assure” or
“’ul]dclwrite”’ {~r ;IIIy Llcril:itilc tllcrc(~l”. Ulllcss he. ~hc (Jr i[ i~ ii l(~ng-tcrnl
insurer; or 10

(/]) [~~l”f’or]~];  lll~Ll~tW’tll  Clli IILll C;l[e\(llLll l~c. sll[:ori tc;lrrieso ll(~ris:( uthorised[(~
carry (m Itmg-term  insurance business. unless hc. she or it is a Itmg-tcl-[n
insurer authorised to carry on thiit busines~.

~?) N(I l(lllg-rL’1”111  insum[- sha]i changL’ its name with(wt  the prior approval of the
Rc’gisll-dr is

(3) Nopcrwm ihali pel-1’orl]l  :IIly act tbct)blec[ ot” which isor which results in—
((/) an~)therpers(m entering into~wotfering  t(~{’nter  intoa  long-term policy, t)thcr

[ban a I-einsurance  policy.  (() which a I(mg-[ernl  insurer is m)t a party: (u-
(/)) (i) tllcs[lt-l-ctl( lerillg ol.tllco llcctitlgol’{)l :Iccotilltitlgf f)rpretniulllsl oily:ihle

under; Z()
(ii) thereceiving  t)rsubtl~itting (~ f.(Jr:issistil~ g(>rcJtherwise  dealing with,  the

settlement t)t a claim under: or
(iii) t}]ent;tit~t:li~]  ing. servicil]g ()r()therwi},e  dealing with.

a long-term  p~)licy, other than a reinsurance policy.  t,) which a long-term insurer is not
:1 p;w[y, with[mt  the consent of [he Registrar. given either generally [)r in a particular 25
cilse.

Application for registration

9. t I ) A pers(m who wishes to carry tm I(mg-term  insurance business shall apply to the
Regislr:lr t~)rrcgistrittioll:  ls:llollg-ter[ll” insurer.

(~) Sublect to subsection  (3). the Registrar- 30
(a) ‘Inay  grant an application made in terms of subsection (1) on such of [he

cxmditions  contemplated in section Ioas the Registrar may determine; anLI
(h) sll:lli, il"tllc Regist[-ilr gr:lllts  sLlch;ll~plic:it it}tl. register  theperst~n c(]ncerlled:\s

a long-term insurer ami issue to that person ~certifictite ofregistr-ation.  in such
t`()rrll:\s  [lltiybe prescribed  bythe  Registrar. :luth(~rising  that pers()n tc~c:irry<)r]  35
[he l(mg-tet-m  insurance business cxmcerned and specifying the c(mciitions
contemplated in paragraph ((l).

(3) An applicati(m referred to in subsection ( 1 ) shall not be granted by the Registrar-
((I)  unlew rhc applican-

t is a public company and has the carrying on ot’ long-term insurance 40
business as its main object; or

(ii) isinc()~c)r:ited  with(~ut:i  sh:irecapit:il  under alawprt>viding  specitic:]lly
for the constitution of a person to carry on long-term insurance business
us its main object;

(/J) il— 45
(i) the applicant does not have the Iinwrcitil  resources, organisation or

rn:inagement that is necessary and adequate for the carrying on of the
business L3mcerneci:

(ii) any person who is. or’ will. from theckrte ot’ proposed registration, be a
direct(~r (}rnlarlagirlg executive  () ftlleapplic:int  isrmt  ti(andproperto 5 0
IICJILI the office c(mcerned:

(iii) thedircct  (win  direct c(~rltrolo ftheii~>rlictint”  byanotherpers(m.  whether
by virtue (It’  sharehtdcling. voting p(~wt:r,  the power to appoint direct(ws.
or in anv(~[ller  manner, will bectmtrar-(  t(~the interm[s  o(policyh(~lders:
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(iv) theapplicant  isnot, or will nrrtbe, able tocomply  with this Act; or
(v) theregistratio niscontrwy  tothe public interest;

(t) if the proposed name of the applicant, or a translation, shortened form or
ilerivative  [hereof. isunacce~table  becaiiseit—
(i)

(ii)

(iii)

(iv)

is identical to that of another long-term insurer ora short-term insurer;
so closely resembles that of another long-term insurer or a short-term
insurer that the one is likely tobe mistaken for the other;
is identical to that under which another  long-term insurer or a short-term
insurer was previously registered and reasonable grounds exist for
objection to its use by the applicant concerned; or
is misleading or undesirable,

unless the applicant has undertaken to adopt, within such period as the
Registrar may detemline,  another name which is acceptable to the Registrm.

Conditions of registration

10. The conditions contemplated in section 9(2)(a) may include conditions-
((1)

(b)

((’)

(d)

(e)

(,J’)

(,(’J

(h)

auth(wisirr  gthelong-term insurer toenter iutooniy  certain Iong-terrnpolicies
determined by the Registrar:
autht)rising  the I(mg-term  insurer to enter into long-term policies other than
certain long-term policies determined by the Registrar:
authorizing the long-term insurer to enter into certain long-term policies
determined by the Registrar only if those policies contain, or do not contain,
particula rtermso  rconditio nsdeterminedhy  the Registrar:
limiting the amount or value of the policy benefits to be provided by the
long-term insurer under certain long-term policies determined by the
Registr:ir to an amount or value determined by the Registrar:
limiting the amfnrnt  of the premiums th:it tlie long-term insurer miiy contr:ict
to receive, diiriilg :i peri(xl  determined by the Registr:ir,  in respect of all or
certain long-term policies determined by the Registrar that may be entered
into by th;i( long-term insurer during that period:
requiring the I(mg-term  insurer tt)enter  int.)reinsurmce  policies in terms of
which that l~mg-term imsurer reinsi]res :it Ie;ist a portion determined by the
Regis[rarolthc Ii:ihilities incurredby  it intermso f:illrw certain long-term
policies determined by the Regis[riir  [h;,t rntiy be  enlered  in[() b y  that
I(mg-tm-m insurer during :i peri[xl  deterrniilxl hy the Registrtir:
rcqiliring that [he prt~visi(ms t)lthc  mcm(mlnihirn  ;ind ;irticlcs ot’:iw)ciati~m.
~Neqiiiv:iient  c(mstitu(i(m, (Ifthe king-term insilrermus[ be sui[;ihle  tt)enahle
it It) c:irry (m l(mg-lerm insurance business,  {w
ITil\OOiihly necessltry to ensure thal till: I ( m g - t e r m in>i]r;irlce buiincsi
cxmcerned is c:irried on soundly :ind in a ril:irmer whereby the I{mg-tc’mi
insurer will be in ii positi(m to meet its Ii;ihilities,

and different c(mciitions  may be determined in respect of different long-term insurer~

Variation of registration conditions

11. ( I ) The Registrar m:iy -
((l)

(b)

((’)

uponupplic:ttio  nofa long-term insilrer:inil  h:iving regard, with thenecess:iry
chiinges, to section 9(3)(/~);
when ttcting  in :iccorckince with section 12(2) or (3) or when giving :in
authoris:ttion  in :iccordance  with section 35(2)(  [/) in relati(m to a long-term
insurer; or
if a long-term insltrer h:is ce:ised to enter into certain long-term policies
determined by the Registr:ir to :in exterit which no longer justifies its
continued registr:ition in respect of those policies, tind the ]ong-terrn  insurer
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has been allowed :1( Ie:isl 30 days in which to nmke representati(ms  in respect
01” the nla[lcr.

by nt)[icr  (<) the I[mg-term  insurer v:wy ~ c(mditi(m.  subject [o which the Itm.g-term
insurer isrcgislcrcll  t)rtlee Illcdlt) beregis[crcd,  by:irllctldi llg()rdeleling  it. ordelermiue
ii ntw c(mditi(m  c(mtemplated  in secli(m  10.

(2) “1’tw Re.gistmr’  sh:dl. it’ a variali(m  reterrcli tt} in subscclitm ( 1 ) is etl’ected. wilhdl-:lw
Ihc cel-tificalc (J1’rcgislr:lti(m  iisucd in Ierms (lfwclit~n 9 and iwuc. as C(mtempl:lld Ill
[Il:lt wction, ii ucw cu[-[iliu:l[e  ofl-cgis[r:~titm  [t) the ltmg-term il~surerctll]cerl~~”tl

s

Registrar may under certilill circumstances prohibit long-term insurrrs t’rom
carrying on business 10

12. (1) lf:i I(mg-term  insurer—
(~1) Ilusil(lt  Iurnishedall  inl’(mma[i(m  which is IlliltCri:ll  tom ;lpplic;l[i(~n IImlc  10

the Re,gistr:lr  under this Act (N hm furnished inf(mnation which is f~Ilw.
(h) (i) tlus m:de :1 m a t e r i a l  lllisre~lresenl:l[i(lrl to members  of the public i n

c(mnecti(m  with the Iotlg-tmwl insuriincc  business  carried [m by i(: ]5
(ii) Il;ls f:tilul 10 c(mlply  with a materiill  cxmditi(m  subject to which it ii

registered orcieenwd to be registered :Is d l(mg-term  insurer:
(iii) lliisc(~l]tr;l\'  cllcd()r filileclt() c()lllply wittl:l []~:iteri:il l~rt)visit)[]  (Jl`this Act,
and has there:  ttier. within ii period cieternlined  by the Registrnr, failed to
renwdy such cxmduct  to the stilisf:lcti(m  (If’lhe Registl-ar; {)r Z()

(,) were ittllell  t{):ip~lly t()rrcgistr:lti(  )rlillterllls  c) fsecti()ll 9,wtJuld n(Jtbe:lble
to sotisfy  the Registr:lras  tothe matters t-eferredto  in sectio119(3)(l~) (i). (iii)
or (iv).

the Rcgistr;lr nmy give notice to the l(mg-term insurerof  the Registrar’s intention. and
of” the rcawms therekw,  to pl-(dlibit that l(mg-term  insurer. with eflect from a chte 25
specified in the notice, fr(m] ciwryiug on the long-term insurance business specified in
th:tt notice.

(2) When  the Registrurbas  given notice toa Iong.term  insurer in accordance with
subsecti(m (l). :Ind htis all(nved  that insurer at least 30 days in which to nl:~ke
reprcscntati~ms  to the Registrarin  respect ot’the trotter, the Registrarmay.  by notice to 30
the I(mg-term  in~urer ---

(~~) witlldr:lw  thetirst-r~~elltiolledt  lotice:”
(b) act inacc(mlance  with secti(m Il;or
([) ifitis;lj~l~r()  pri:lte ;lrlclif the Minister h:is:iutll(~rised  the Registr:ir ir]writirlgt()

do st~, prt)hibit  the I(mg-term  insurer fr(nl carrying on such long-term 35
insurance business us the Registrar may specify in the notice, and which has
been specified inthefirst-mentionedm)  tice.

(3) When the Registrar has, in accordance with subsection (2), prohibited a long-term
insurer from carrying on certain I(mg-term  insurance business. the Registrar may
there:tfter-

(~r) withdr:lw thepr()hibiti()  nbyn()tice  t{]thelc)ng-tern]  insurer:
(b) actinaccordancewi thsection  ll(l)an dthereupo  n, bynotice  tothel~)ng-ternl

insurer, withdraw the prohibition and authorise the long-term insurer to curry
(m the I(mg-term  insurance business, subjecl  tothec(mditimrsde terminedby
the Registrar, specified in the new certific;ite of registration referred to in 45
section 11(2); or

(() act in accordance with secti(m 13(2)((). 41(2) or 42(2), according to
whichever provision the Registr:ir deems most  :ippropriate in the circum-
st:mccs  and in the interests of the policy hol(lers t~f the Itmg-term  insurer.

40

“1’ernlination of registration 50

13. (1) lt’;l I(mg-term  insurer t:lils to c(mmence  the currying (m of” its i~mg-term
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insurance business within a reasonable period after being registered to do so, and if, after
allowing that insurer at least 30 days in which to make representations in respect of the
matter, the Registrar is satisfied that the long-term insurer will not commence the
carrying on of such business within a reasonable period thereafter, the Registrar shall, by
notice to the long-term insurer, cancel its registration. 5
(2) The Registrar shall—

(a) if a long-term insurer has ceased to enter into long-term policies to an extent
which no longer justifies its continued registration as a long-term insurer and,
after allowing that insurer at least 30 days in which to make representations in
respect of the matter, the Registrar is satisfied that it will not resume the 10
entering into of long-term policies to the rwquired extent within a reasonable
period thereafter;

(h) if a long-term insurer has notified the Registrar of its intention to cease to enter
into any more long-term policies and has requested so in writing; or

(c) if the Registrar considers it appropriate to act so in accordance with section 15
12(3)(c),

by notice direct the long-term insurer concerned, with effect from a date specified in the
notice, not to enter into any more long-term policies and require it to make arrangements
satisfactory to the Registrar to discharge its obligations under all long-term policies
entered into before the specified date and, when the Registrar is satisfied that the 20
long-term insurer concerned no longer has any obligations under any such policy, shall,
by notice to the long-term insurer and in the Gaze?fe, cancel its registrati~m.

(3) When all of the long-term insurance business of a long-term insurer has been—
(u) discontinued as a result of its amalgamation with, or its transfer to, mother

long-term insurer as contemplated in Part V; or 25
(b) wound up as contemplated in Part VI,

the Registrar shall by notice in the Guzer[e cancel its registration.

Deregistration of long-term insurers as companies

14. For the purposes of section 73(5) of the Companies Act in relation to a long-term
insurer, the reference to the Registrar of Companies in that section shall be construed as 30
a reference to the Registrar of Companies acting in concurrence with the Registrar.

Part III

Business and administration of long-term insurers

Limitation on business

15. ( 1 ) A long-tern] insurer shall not carry on such business, other than the long-term 35
insurance business which it is authorised to carry on by virtue of its registration under
section 9, as the Registrar has prohibited in relation tt~

(a) a particular long-term insurer; or
(b) long-term insurers generally.

(2) A long-term insurer shall not carry on such business as the Registrar may 40
determine, other than the long-term insurance business which it is authorised to carry on
by virtue of its registration under section 9, otherwise than in accordance with and
subject to the limitations and conditions which the Registrar may determine in relation
to--

(u) a particular long-term insurer; or 45
(b) long-term insurers generally.

(3) The Registrar may only impose a prohibition or determine a limitation and a
condition under subsection ( 1 ) or (2) by notice in the Gazette—

(a) if it is in the interests of the policyholders O; a particular long-term insurer, or
long-term insurers in general, to act so; 50
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(h) after giving at least 30 days’ notice of the Registrar’s intention to act so in the
case of-
(i) a particular long-term insurer. to that long-term insurer: or

(ii ) long-term insurers generally. in the Gazette: and
(() after considering any representations received in respect of the matter.

(4) A I(mg-term insurer. other than an insurer carrying (m reinsurance  business only.
shall not be a sh(wt-terrn  insurer as de(ined in the Sh(n-t-[erm  Insurmce Act. 1998.

Head oflice and public officer

16. ( I ) A long-term insurer shall-
(a) have its head office in the Republic:
(b) appoint a natural person who is permanently resident in the Republic as its

public officer;
(c) notify the Registrar of the address of that head otlice and of the name of that

public otlicer: tind
{a’)  it’ the address of that head office changes, or if that public oflicer or”the name

of that public otiicer changes. notify the Registrar thereof within 30 days after
such change.

(2) The public othcer shall. as far as it is in his or her power, ensure that the long-term
insurer complies with this Act.

(3) Process in any legal proceedings against a long-term insurer maybe served at the
head office of that insurer m-, if no such oflice is in existence, by service up{m the public
otlicer or, if he or she cannot be found or if no person has been appointed as public
oificer,  by service upon the Registrar, which shall be deemed to be service upon the
king-term insurer.

Financial year

17. A l~mg-term insurer may not change its financial year without the approval of the
Registrar.

Notification of certain appointments and terminations

18. A long-term insurer shall notify the Registrar, in the form and of the information
required by the Registrar, in respect of every director or managing executive appointed
by it or whose appointment has been terminated by it, within 30 days after such
appointment or termination, together with the reasons for any such termination.

Auditor

19. ( 1 ) A I(mg-term  insurer shall from time to time appoint, and at all times have, one
or more auditors.

(2) No appointment of an auditor. other than J reappointment not involving a break in
the continuity of the appointment, shall take etiect unless it has been approved by the
Registrar.

(3) A long-term insurer shall not appoint as its auditor-
(a) one of its directors; or
(h) a person who is not engaged in public practice as an auditor.

(4) If an auditor  of a long-term insurer is a firm (as contemplated in the Public
Accountants’ and Auditors’ Act, 199 I (Act No 80 of 1991 )), the last approval of the
Registrar for the appointment thereof shall not lapse by reason of a change in the
membership of the firm if at least half of the members, after the change, were members
when the appointment of the firm was last approvecl by the Registrar.

(5) Notwithstanding  anything to the contrary in my law contained, the auditor of a
Iimg-term insurer shall-

(,J) whenever the auditor  furnishes copies  (If a report or other document or
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part iculars contemplated in section 20(5)(b) of the Public Accountant{ and
Audit(ws’ Act. 1991, also furnish a copy thereof to the Registrar; and

(b) if the auditor’s appointment is terminated for any reason—
( i ) submit to the Registrar a statement of what the auditor believes to be the

reasons for that termination; and
(ii ) if’ the auditor would, but for that termination, have had reason to submit

to the long-term insurer a report contemplated in section 20(5)(u) of the
Public Accountants’ and Auditors’ ACI, 1991, submit such a report to tbe
Registrar: and

(() inf(mll  the Registrar in writing of any m:itter relating to the affairs of the
l(mg-term  insurer of which the auditor became aware in the performance of
[he audito[-’s  functions m auditor and which, in the opinion of the auditor, may
prejudice the insurer’s ability to comply with section 29(1) of this Act.

(6) ([l) The furnishing, in good faith, by :in auditor of a report or informati(m in terms
ot’ this section shall not be deemed to constitute a contravention of a provision of a law
(w a breach t)t’ a provisi(m of a code of profession: I conduct to which the auditor is
subject.

(l)) The failure. in good” faith. by an auditor to furnish a report or intormati(m  in terms
of th[s secti(m  shall not confer upon any person a right  of acti{m against the auditor
which, but for that Iailure.  that person would not ha’~e  had.

( 7 ) In addition to the duties assigned m the audito of a long-term insurer by the Act
under which that insurer is inc(wporateci  or by the public  Accountants’ and Auditors’ Act,
I 99 I, [be auditor  dxlll-

fa) in relation to a statement forming part of the returns in respect of which the
auditor  is required [(1 do so in terms of sec[ion  36, examine that statement or
part thercof:tncl satisfy himself. herself or i[selt’ that it is properly drawn up so
as [() comply with the requirements ot’ tbi: Act and express an opinion as to
whether the statement or part thereof. including any annexure thereto.
prcscn[s  fairly the matters dealt wi[h therein as contemplated in section 20 of
the Public Acuwntants’  aml Audit(ws’  Act. 199 I; and

(/)) carry (~u[ the other duties provided in this 4ct (w prescribed by the Minister.
[ X ) \$’ithtmt  dcrx}ga[ing tr(ml an auditor’s right to (k) S(I in respect  of anything which

is tnateriaj to the c:wrying  (W f)l’  the auditor’s  duties. an auditor shall not be required 10
c’Iil[]]ilw  t)I- {’Iprc*Si  aII t)pillitln  in relatit)n  to a statcnwn( I(mning part of a return. reporl
{)1 ~~’1[111~’dl~”  01 [() thL’  pill”tl L’Ulill\ lhL’l”L’(lf.  Ill lL’\~LX’( of W’hlL’h d $til(U[(M~ ilCtl]ilrV Is
l(’[l Ull”L’d.  Ill (Cllll\ (If [hi\ /\~[ to IIliike iLn t’xall~lila[loll. ~lVL’  [MI iLttt?S~il[l(Nr  or eXpre SS an
{)]llt]i(~l],

(()) An audittw  ]~)iiy rely (m the w(wk perlfmnc-d hy the statutory actuary in relati(m to
[hc tin:incial atl’ilirs of a I(lng-tmml  insurer. when the auditor expresses  :in (Ipinltm in
rela[i{m to the tin;mcial atl’airs t)f [hat l(mg-lcrm  insurer In tcrtn~ ot lhls Act or any t~thcr
I:lw. ~uhlcct to compliance with the prevailing auditing standards
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Statutory actuary

20. ( I ) A Itmg-term insurer shall t’rxml time II) Iimt appoint, and at all tin]es hate.  W)
actuary.

( 2 ) A l(mg-term insurer may appt)int  an alternate to act in the pl;ice of its statutory -$S
actuary during his or ber absence for any reason.

(3) No person other than a natural person who is permanently resident in the Republic.
is a Fellow ot the ActLlarial  S[]ciety of South Africa and has, as an actuary, appropriate
pr:wtic;ll  experience relating to long-term insurance business, shall be appointed as a
statutory  actuary or his or her a]rernate. 50

(4) N() appointment of a statutory actuary or his or her alternate shall take etlect unless
it has been apprx)vecl  by the Registrar.



(5) The statutory actuary of a lung-term insurer shall—
((J) submit to the Registrar, if his or her appointment is for any reason terminated,

a statement of what he or she believes to bc the reasons for that termination;
and

(b) report to the long-term insurer any matter relating to the business of the 5
l(mg-term  insurer of which he or she became aware in the perftwrnance  of his
or her functions as statutory actuary and which, in the opinion {)f the statutory
actuary. may prejudice the long-term insurer’s ability to comply with sectitm
29( I). and if steps to rectify the matter are not taken to the satislacti(m  t)l thr
s(atutory actuary, he or she shall forthwith rep{wt the matter to [he Registrar. I o

(6) (a) The furnishing. in good faith, by a sta[ut(wy  actuary of a report  (w in!(mnati(m
in terms ot’ subsection (5) shall not be deemed to constitute a contruventi(m (II ii

provision of a law or a breach of a provision of a code of professional conduct to which
he or she is subject.

(b) The Failure, in good faith. by a statutory actuary to furnish a rep(mt or inf(wmati(m 15
in terms of this section shall not confer upon any person a right of action against the
statutory actuary which, but for that failure, that person would not have had.

(7) In addition to duties assigned to the statutory actuary by any other law or a code
of professional practice, the statutory actuary shall—

((i) in relation to a statement forming part of the returns in respect of which he or 20
she is required to do so in terms of section 36, examine that statement and
satisfy himself or herself that it is properly drawn up so as to comply with the
requirements of this Act and attest or, as the case may be, express an opinion
in connection with that statement; and

(b) carry out the other duties provided in this f,ct  or prescribed by the Minister. 25
(8) A statutory actuary sball———

(u) have the right of access at all times to the accounting records and other books
and documents of the long-term insurer a~d be entitled to require from the
directors or officers of that insurer the information and explanations he or she
deems necessary for the carrying out of his or her duties; 30

(b) be entitled to-
(i) attend a general meeting of the long-term insurer;

(ii) receive the notices and other communications relating to a general
meeting which a member of that long-~erm insurer is entitled to receive;
and 35

(iii ) be heard at a general meeting on the business of the meeting which
concerns him or her as statutory actum-y.

Appointment of auditor or statutory actuary by Registrar

21. ( 1 ) If a long-term insurer for any reason fails to appoint—
(a) an auditor in terms of section 19( 1), the Registrar may, notwithstanding 40

sections 269(4) and 271 ( 1 ) of the Companies Act, but subject to section 19 of
this Act, appoint an auditor for that long-term insurer;

(b) an actuary in terms of section 20(1), tbe Registrar may, subject to section 20,
appoint an actuary for that long-term insurer.

(2) A person or firm appointed under subsection (1) as auditor or actuary of a 45
long-term insurer shall be deemed to have been appointed by the long-term insurer in
accordance with this Act.

Removal of appointees who are not fit and proper

22. ( 1 ) The Registrar may by notice require a long-term insurer to terminate the
appointment of a director, managing executive, public officer, auditor or statutory 50
actuary of that long-term insurer, if the person or firm concerned is not fit and proper to
hold the otlice concerned.
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(2) When the Registrar intends to act as contemplated in subsection ( 1). the Registrar
shall give notice to the long-term insurer concerned, and, unless it is impracticable to do
so. to the person or firm cnncerned,  of’ the Registrar’s intention and the reasons therefor,
and the perwm m tirm concerned shall thereupon cease m perform the functions of the
~)tlice cmrcernedp ending the final outcome of any action under subsection (3). 5

(3) When notice has been given to a long-term insurer in terms of subsection (2). that
long-term insurer and the persnn or firm concerned may appeal to the bnard of appeal
established by sectinn 26 of the Financial Services Board Act, with the necessary
changes, in accorckmce with that secti(m.  and any party shall have a right of appeal to the
Court against the decision of that hoard of appeal as if it were a judgment of a lower 10
court.

Audit committee

23. ( I ) The board of directors  of a long-term insurt!r  shall appoint an audit committee
of at least three members of whom at least two shal’ be members of that hoard.

(2) The majority of the members, including the chairperson of the audit committee, / 5
shall be persons who are not employees nf the long-term insurer.

(3) The functi(>ns  of an audit committee shall, int~~r alia. be—
([/) to :~ssist the board of’ direct(ms in its evalua:i[m of the adequacy and efficiency

of” the internal control systems, accounting practices, information systems and
auditing and actuaritil valuatitm processes .ippliecf by the long-term insurer in 20
the day-to-day management of its business;

(b) to facilit;ite and promote  c(>r~l[l]llnic;ition  iitd liaison concerning the matters
reterred to in paragraph ({r) or a related matter, between the hoard of’ directors
and (he mtin:lging  executive. auditor. statulory actuary and internal audit staff
~~f’ the long-term insurer; 25

(~”)  to recommend the intrxxfucti(m  ~~f measures which the committee believes
may cnh~mce  the credibility and (hjectivity  of financial statements and reports
c(mcerning  the fwsiness of” the l(mg-term  insurer: and

(~/) to advise on a matter referred to the cornnlittee  by the board (}f directors.
(4) If the appointment  of an audit committee is. in a particulilr  case. inappropriate or 30

impractical or would serve no useful  purpose. the Registrar may. subject tt) such
cxmdititms as the Registrar may cietermine.  exempt the long-term insurer c(mcerned
trt)nl lhe requirements (If suhscclitm ( I ).

Preference shares, debentures, share capital and share warrants

24. A I(mg-term  insurer shall not- 35
([/) without the approval of the Registrar or otherwise than in accordance with the

c(mditi(ms  that the Registrar cfeternlines—
(i) issue any debentures:

(ii) issue preference shares other than preference shares c(~nlpuls(lrily
c(mvertible  to (Irdin:iry sh:ires; 40

(iii ) c(mvert any of its shares into preference shares;
(iv) c(mvert any of its preference shires  of a particular class into preference

shares of another class;
(v) convert any of its shares, including preference shares, into debentures;

(vi) reduce its share capital in terms of sections 83 and 84 of the Companies 45
Act :

(h) notwithstanding section 101 of the Companies Act, issue share warrants to
bearer as contemplated in that section.

Registration of shares in name of nominee

25. ( I ) A I(mg-term  insurer shall not lmowinglv- 50
(11) :Illot or issue any of’ its shares to. or re~ister  any of its shares in the name of,

N person (~[her  than the intended beneficial shareholder:
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(b) register transfer of’ any of its shares to a person other than the intended
beneficial shareholder,

without the approval of the Registrar.
(2) Subsection ( I ) shall not apply to the allotment, issue or registration (If the shares

of’ a I(mg-terrn  insurer—
((I)  ((~ or in the name of a trustee of ii unit trust scheme as defined in section I of

the Unit Trusts Control Act, 198 I (Act No. 54 of 198 I ). or of a nominated
company of the trustee approved by the Registrar of Unit Trust Companies;

(b) to or in the name of any executor, administrator, trustee. curator, guardian or
liquidator in the circumstances contemplated in section 103(3) of the
Companies Act;

(c) for u period of’ not more than six rmmths,  to or in the name of a stockbroker or
a company floated by a stockbroker  for the purposes c(mtempl  ated in section
12( I )(.s) of the Stock Exchanges C(mtro] Act, 1985 (Act N().  1 of 1985). or tt)
or in the name of a company controlled by ii long-term insurer (w an employee
of the long-term insurer. if it is necessary that the shares be so allotted, issued
or registered in order to facilitate delivery to the purchaser or to protect the
rights of the beneficiary in respect of those shares;

(d) to or in the name of ii person acting as a depositary institution by virtue of an
authorisation under section 2 of the Safe Deposit of Securities Act, 1992 (Act
No. 85 of 1992), or of a company contemplated in section 12( I )(.$)(i) of the
Stock Exchanges Control Act, 1985: Provided that the person or member
concerned is able, on request, to disclose the name of the beneficial
shareholder on whose behalf shares are held;

(e) to or in the name of another person prescribed by the Minister.

Limitation on control and certain shareholding or other interest in long-term
insurers

26. ( 1 ) Subject to this secti(m, no person shall, without the approval of the Registrar,
ticquire or hold shares or any other interest in a long-term insurer which results in that
person, directly or indirectly, alone or with an associate, exercising control over that
long-term insurer.

(2) NO person shall acquire shares in a Iong-term insurer if the aggregate nominal
value of those shares, by itself or together with the aggregate nominal value of the shares
already owned by that person or by that person and his, her or its associates. will amount
to 25 per cent or more of the total nominal value of all of the issued shares of the
long-term insurer concerned, without first having obtained the approval of the Registrar.

(.3) The approval referred to in subsection (2)—
(,{) may be given—

(i) subject to the aggregate nominal value of the shares owned by the person
concerned and his, her or its associates not exceeding such percentage as
may be determined by the Registrar without further approval in terms of
this section;

(ii ) subject to such other conditions as the Registrar may determine;
(b) shall not be given if it would be contrary to-

(i) the public interest: or
(ii ) the interests of the policyholders. or of persons who may become

policyholders, of the long-term insurer: and
([) may be refused if the person concerned, alone or with his, her or its associates.

has riot already owned shares in the long-term insurer—
(i) of the aggregate nominal value; and

(ii) for the minimum period. not exceeding 12 months,
that the Registrar may determine.

(4) If the Registrar is satisfied that the retenti(m of a particular shareholding  by a
p:irticular shareholder  will be prejudicial to the Iorlg-term  insurer. the Registrar may
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apply [() (he C(JLlrt in whose are~i ot’,l urisdiction  the bead oftice of the long-term insurer
is silu:ltcd t’(~r iIn (mlIs-

({~)  c<]mpetling such shareholder to reduce. within a period determined by the
Court. th:it sharcholding  to o shm-eholding  with a total nomimil  value not
exceeding  25 per cent of the totiil nomimil  v~ilue of all the issued shares of the
I(mg-term  insurer; and

(h) limiting. with immediate effect. the votipg rights that may be exercised by
such sh:ireh(dder by virtue of his, her or it; shw-eholding  to 25 per cent of the
voting rights attached to all the issued shares of the long-term insurer.

(5) For the purposes Of this section “associate”. m relation to-
(a) ii natur[il person, means-

(i) his or her spouse:
(ii ) his or her child, parent, stepchild or stepparent and any spouse of any

such person;
(iii ) another pers(m  who has entered into :in agreement or arrangement with

th:it natural person. relating to the :icqoisiti(m,  holding or disp(]s:il of, or
the exercising of voting rights in rmpect of, shares in the long-term
insurer concerned:

( iv) a .jliristic  pers(m  whose board of directors  :icts in accordance with his or
her directions or instr[[cti(~ns:

( \ ) ;i trust  ctmtrolled  or :idminis[ercd by him t~r her:
( / J )  ii ;Iuristic persorl-

( I ) which is ii c[mlpany.  means its slibsidiury iind its holding cmnpiiny and
tiny other slibs idiary or holding c[mqxmy  [hereot.

(ii ) which is ;i close corp(wati(m  registered under the Close Corporati(ms  Act,
19X4 (Act N(). 69 of 1984),  means tiny member thereof [is defined in
secti(m  I ()(’ that Act:

( iii) which i\ n{~l ii ctmlpany (w :1 close ((lrp(mition. means :im~ther juristic
pers[m  which w(mld h;i\w been its subsiditiry or holding comparly-

((/(1)  Il:]d If bt?L’1]  d L’(Mll[lilll~:  01”
(/h) In the case where [hat other juristic person, ttm. is not ti

L’olnp;llly. Ixid b{~{h it ;ind tb:lt othm juristic person been a
L’olnpil n\’:

[iv ) mL’:Ins any pcrsf)n in ;Icc(ml:inue with whose direc[i(ms or instructi(ms its
ho:ird [)t dlreu[(lrs  ;lct~:

( \ ) lllL’:lll\ ;In(l[lwr luri~lic pcrvm wll(lw h[);ird {it’ dircct{m  :Icls I n
;iL’L’(Mdilll  L’L! W’1[/l I(S dlrC)L’(l(l HS (Ir 111 SIIIIL’tl(lll  Sl

(\I) Ilie:ins ii Irusl c(lnlr~)llt’tl (w :Idmlniittred by il.
(6) }“(]I the purpows (J! this sectitm o pcrwm shun be deemed [I) c~ercisc  cxmtrld ~lvcr

:i l~)ng-tern) insurer it th:i[ pcrwm,  :Il(mt’  or with ;i\s,)ciiites--–
({j) holds sb:wes  i n  the I(mg-twm in\urer (,1 which  [ht. I(n:il n(mlIn;ll v;iluc

~t.pre~enls 2S per  Cell I or m[)re ()! the. mm~in:tl v;ilile 01 ;ill [he I\SUed  duirm
Ihc[col:

~/,J IN)ILIS  \ll;II-cs which entitle w[ch perwm to e~crcise tm~re [harr 25 per cen[ (I[{Iw
\ t~[i[lg righ[~ ;Il[Liched I(J [he is~ucd sh:lrc~ 01 [hat I(mp-lerm  insurer: {w

([) has the power 10 determine the ~ipp~linln-.ent ot 25 per cent or more 01 IIw
direct(ws  ot’ th:it long-term insurer. includlng the power-
( i ) to appoint or remove.  with~wt  the ctmcrmence  of iinother pmwm. 25 per

cent (Jr mtwe of the directors: or
(ii ) to prevent a pers(m t’rorn being :ippointed as a director without :inother

pers(m”s c(msent.

Furnishing of information concerning shareholders

27. ( I ) A long-term insurer shall, whenever required to do so by the Registrar. furnish
the Registrar with a return. in the form  and containing the particulars and information
~vl~icb the Registr:ir determines. in respect of its sh:]reholders and of any person who
~lil-cc[ly (w imiirectly b:is the pinver to require those shareholders to exercise their rights
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w shareholders  in the I{mg-term insurer in accordance with such person’s directions or
instruct i(ms,

(2) A person in whose name shares in a long-term insurer are registered, or who
wishes shares in a long-term insurer to be allotted or issued to such person (w to be
registered in such person’s ntime, and any person acting on behalf of such pers(m.
\hall. upon the written request of [he long-term insurer concerned. furnish it with the
inf(mnation  it may require for the purposes of complying with section 25( 1 ).

Effect of registration of shares contrary to Act

28. ( 1 ) No person shall—
((/) either personally or by proxy  gr:inted to :in(~ther pcrwm,  cast LI \(Nc :ill:iched

to; or
(b) receive a dividend pay:ible in respect of,

a share in a long-ter[n insurer allotted or issued  to such tirst-menti(med  pm-s(m or
registered in such person’s name contrary to this Act.

(2) The validity Of a resolution passed by a long-term insurer shall not he :itYecled
solely by reason of a vote being cast contrary to subsection ( 1 )(a),

(3) A dividend referred to in subsection ( 1 )(b) sh:lll be void.

Part IV

Financial arrangements

Maintenance of financially sound condition

29. ( 1 ) A long-term insurer shall at all times maintain its business in a financially
sound condition by—

(a) having assets;
(b) providing for its liabilities; and
(() generally conducting its business,

so as to be in a position to meet its liabilities at all times.
(2) A long-term insurer shall be deemed to have failed to comply with subsection ( I )

if it does not have—
(cl) assets as required by section 30; or
(b) in the Republic assets as required by section 31.

(3) A long-term insurer which fails to comply with subsection(1) shall, within 30 days
after becoming aware of it, notify the Registrar of the ftilure  and furnish the reasons
therefor.

Assets

30. (1) A long-term insurer shalI—
(a) have assets the aggregate value of which, on any day, is not less than the

aggregate value, on that day, of its liabilities; and
(h) subject to section 32, have, in the Republic, assets the aggregate value of

which, on any day, is not less than the aggregate value, on that day, of those of
its liabilities which are to be met in the Republic,

when the values of those assets and liabilities are calculated by means of—
(i) the method set out in Schedule 2; and

(ii) the financial soundness method set out in Schedule 3.
(2) A long-term insurer shall not declare a dividend or pay a dividend to its

Shareholders if, and for as long as, it fails to comply with subsection ( I ), or if the
decl;iration or payment of the dividend would result in it failkig  to comply with
subsection ( I ).

(3) A long-term insurer shall not declare a dividend or pay a dividend to its
sb:ireholders unless its st:itutory actuary has certified th:it the declar:ition and payment
there~~f will not be c(mtr:iry  to subsection (2).
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Kinds and spread of assets

31. ( 1 ) Subject to section 32. a long-term insurer shall, in the Republic, have assets,
other than assets in respect of linked liabilities referred to in section 33(2)—

which have ~m aggregate value which. on any day, is not less than the
aggregate value, on that day, of [hose of its liabilities which have tn be met in
the Republic, when the values of those assets  are calculated by reference to
[heir market value as defined in the re~ulations  and the values of those
liabilities. t)ther  than the said linked liabilities, are calculated by means of the
nmlh[d set (mt in Schedule 2; and
which at-e of the kinds  speci(ied in Sc}lectule 1: tincl
which have a market \Jalue, as defined in the regulations, which. when
expressed as a percentage of the aggregate value nf its Ii:ibilities referred to in
paragraph ((I), does not exceed the percentage specified in the reguliltions in
respect 01 particular kinds or categories of those assets, unless the Registrar
otherwise ~ipproves  either in adv:ince or at any time after having received the
notice referred to in section 29(3)—
(i) in ii particular case:

(ii ) ti)r the specitied  pcri[d: and
(iii ) slihjec[  to such c(mditi(ms  as the Registrar may determine.

(2) Subject 10 subsecti(m ( I ). the kinds ot” assets th:it a Itmg-ter[n  insuwr  h:is. and the
spread (JI’ those assets anNmg  dilherent kinds. shall-–

({~) to (Iw s:ltist’iicti(m ()( the st:itu((lry actuary of the I(mg-tmrn  insurer, be proper
;ind silit:hlc  havinp reg:ird  to the nature of its v:il-i~)us li:i~il itics :md the time
when. [he pl:icc where. :Ind the nulnner in which, it is reqliired, or expects to
he rcquiwd,  to meet tht]w liabilities: and

(h) t~l tlw extent s() pl-cscrifiml. colllply wi[h :Iny :enerdl requirement prescribed
by [he Registr:ir for the appropriate  matching nf assets and liabilities.

Deeming provisions concerning assets

32. ( I j Iiw the PUI”IJOWS  (It’ Wcli(ms 30 ;Ind  j ]—
f{I) an a>wt  ot’the kind specitiecl in item 13. 16(2).  (3) or (5) or 20(C) t)f the Tiible

to Schedule 1, sh:ill. subject t{) par:igraph (b). be deemed to be in the Republic:
(h) if Ilwrc is d<)cunwnl:iry evidence  [Jf Ihe title of” d Itmg-term  insurer to an :Isset.

[hat ;i\wt shall be deemed  not to he in the Republic unless the documentary
evidence is in the Republic or is held (mtside  the Republic in such :i manner
and subject  ((~ such conditi(ms its the Regis!rar  may determine; and

(c) :in [isset Slliill he deemed nnt [() be held by a I(mg-term  insurer it’ it has been
encumbered contr:iry  to secti(m 34( I )((l) in t’avour ot’ another person. or it it is
held by :tm)ther  pcrstm  cxmtrary 10 scctl(m  34( I )(h), unless [he pcrs(m in
wht~w  tav(mr it is encumbered or the ners(m holclinu that asset i\—
(i)

(ii)

(iii)

[he Minister t)t l.:ltx)~ir {w the [)irec[(~r-Gerlel-:11:  Lah{mr. (w :iny pers(m
ac’ting (m behalf of that Minister or Director-General in acc(m]:ince  with
the laws of the Republic rel:iting ([) compensati(m  ft)r occupati(miil
ill,lliries and diseases:
the government of any country other than the Republic in which the
I(mg-terrn  insurer c:irries nn insurance business or intends to carry (m
slich business, or any person :icting on behalf of such government, it’ the
IImg-term  insurer has encumbered those assets in favour of. or
tr:lnsterred  those assets into the name of, that government  (w that persun
in tnder to c(mlply  with the laws of that country relating to long-term
imsurance: or
am~ther  insurer and the encumbrance or transfer takes place in terms of a
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(([$ II II il);irc.s  A:III.  l<)r (he purptws  (JI section 39(2) d’ the Companies Act, be
1 (IIILJLI ((I Iw Iwld by [he l(In:-tc InI insul-er-  in a representative capacity or as
.I I I II\IC~C Itw (he WJIC benefit of the owners  of’ the policies  for which the
INlll,>ll(d(lt’1 I und c[mccrncd exists. whether the holding company is
ttlc (Irp(IIi Itcd in lIw Republic or not:

(/)J .[I(I1  \IIOl~>\ \Il;Ill only he held hv the I()[lg-ternl  insurer with [he prior :Ipprx)val
~ ~t tll~, l<(*:I~tIiII and suhlect I(J such conditions”  as the Registrar may dc[crn  line;
:111(1

(c) (IIC I(mg-[erm  insurer shall not have the right to vote at mee[ings of the holding
c(~mpany  {}r al meetings of any class ot members thereof’.

( 3 ) I:c)r the purp(]ws of subsection (2) “policy h(JtIer fund” means a tund Ircferred tt)
in paragr;  lpll (~J), (h) or (~) of section 29(4)  (Jt’ the income Tax Act, 1962 (Act N(),  5801
1962).

[liabilities

33. t I ) I(M [he pu[qxmes of this Act, the liabilities:, of a Iong-terrn  insurer shhll include
iti col~(illu~’llt Ii:thili[ics  i’twpolicy  benclits  which have not become claimable, and which
:Il”e Sp(’( ill\’Ll Ill SLIWIUICS  .3 ;Incl  4.

(.2 ) t [,( I!IL’ II(II poses  of secti(m 31, the linked liabilities of a long-term il]surer  are
those (II It. Il:il)illties  which. in terms of the long-term policy concerned, are in respect
of ix)]icy II, 111-. IIIS the amount  of which is not guartinteed by the insurer and is to be
dc[elmin~’1  I ~ IIlcl) by [-el’erence  to the value of particular assets or categories of assets
which al-c ilKLL.ItIed  In the policy ancl are actually held by or on behalf of the insurer
specilica]ly  for the porp(wcs  ot” the policy.

Prohibitions concerning assets and certain liabilities

34. ( I ) A long-term insurer shall nt)t-
(~() ~’llculllher its :Issets;
(/~) allow its assets  [() be held by another person on its behalf;
(() diwclly or indirectly borrow any asset:
(,/) by means of suretyship or any other form of personal security, whether under

a pri marv or accessory obl igat ion, give security in relation to obligations
lIL>[\\JLxn  (I[hcr pers(ms.

without  the approval ot’ the Registrar. given generally or in a particular case, and subject
to such conditions as the Registrar m:iy determine.

(2) A lol]g-twm insurer’ shall not invest in deriv:.tives  other than-
(~1) derivatives designated as an asset in res~ect  of a linked policy referred to in

secti(m  33(2);
(h) derivatives acq(rired  out of or in respecf  of assets that are in excess of the

assets required to meet the long-term i murer’s  liabilities under long-term
p(,licies in terms of section 30(I):

([) for the purpose of reducing investment risk or for eflicient portfolio
nlanagcment:  or

(d) in such a manner that the long-term ins-rrer  will. or reasonably expects to,
have the asset at the settlement date cf the derivative instrument which
matches its obligations under that instrument and from which it can discharge
[INW  (hligati(ms.

Failure to maintain financially sound condition

35. ( I ) II’:1  ltm~-term Insurer  gives m~tice to the Registrar in terms of sectt(m 29(3). or
It” Ihc flt~glstl-:w is satistied that a long-term insurer is failing. or is likely to fail within a
rcawmahlc pcri(xl.  to comply with sec(ion  29( 1 ), the Registrar may, by notice, direct th:tt
l~mp-tc[-m  Insure!-  to furnish the Registrar. within a specified period. with—

((/) \pL’L’lflL’d  inl’rlrlll:lti~m  !“el:lting to the nature and causes of the failure: and
(/)) its pi-(lp(xils  as to the course  of action that it should adopt to ensure its

L’(lll]ll[lilllL’L’  With \CC[loll  ~[)( [ ),
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(2) When  the Regislrm has received the inf’orlnation  and proposals referred to in
~uhwxti(m  ( 1 ), [he Fkgistr;ir  mJy, with(nrt  Lferogatil]g from the Registrar’s powers under
wcti(m 11 or 12 or any other provision of this Act—

(,1) authorise the I(mg-term  insurer concerned, by notice, to adopt a course of
acti(m.  approved  by the Registr:u  :iter considering those proposals and after 5
cxmsultati(m with the :Iuditor  :mtf the statutory actuary of” the long-term
insurer. and which the Registrw is satisfied will reasonably ensure that the
I(mg-term  insurer complies with section 29( I), and the Registrar may, at that
time oi- at ;my time thereafter. ~lf’ter  further consultation with the auditor and
the statutory actutwy. by notice outh(mise  the modification of that course of’ 10
action to the extent (hat the Registmr  deems appropriate in the circumstances:
or

(h) if’ it is reasonably necessary in the interests of the policyholders  of’ the
long-term insurer, at th:lt time, (}r ;it my time there:if’ter, :md notwithstanding
ony steps already taken by the Registrw in ticc(mfwwe  with pw-agr:iph  (~i) or 15
Liny other provisi(m of” this Act. :Ict in :Icc(wd:mce  with secti(m  41 (2) or 42(2).

Returns to Registrar

.36. A ]ollg-[crm  insurer sh;Ill furnish the Registrur with w[urns rcl:lting to its
hu\ines\-

((1) in the medium und ftmn; 20
(h) containing the inl(mmiti(m: and
(() hy tlw Ltu[e or within [he period,

prescribed by the Registr:~r,  either generally (M in rel:iti(m to a particulw insurer.
(2)  It” the Rcgistmr  is s:ilisficd  tbiit a return  I’urnished to him {w her in terms of

~uhw,c.tion ( I ) i~ inc(~n)plctc (w inc(wrect. be (w iht nuIy.  hy n o t i c c - 25
((l) dIICLt  the I(lny-tcrln  iniurer to l“L]rnish  the Registr:lr.  within a specified period.

with ~pccilicd inl’twn~:i[ion  (N d(~cunwtlts  which the Registrar considers
II LSLLS\WIry to ct~mplclc tlI cxwrcct  [he return: (Jr

(/}) rL~lc~L.[ the rcttllll :IIKl rcquiw [he Itmg-ternl  insurer to furnish the Registr:ir.
\\ ’l[hlll :1 \pLK’ifl Ld  pL’l”l(d. W Ill] J llCW lCt’.ll”ll WhlCh IS Coll][llCk  ilnd LWrt?d. 30

Part L’

(’ompromisc, urrangtmvnl,  illll:llgilllliltioll, dcnlutualisation  iill(l transfer

~“ourt  ~ipproval requ ired  for  compromise ,  arrnngtvnent. alllillgilllltiti(}ll.
(iclllllt(liilis:il i(~[l or transfer



Application to Court

38. ( I ) When  application is made [() the Court for the approval (Jt’ a transaction
ret’erred (() in section 37—

(~() the parties to the transacti~m shall jt)intly-
( i ) at least 60 days before I[dging  the applicati(m. give m]ticc t{) IIW

Registrar thereof together with lull particulars ol’ the transac[i{m:
(ii ) at least 30 days before lodging the applicali(m, cause a notice. irl [hc ttmn

and c(mtainirrg  Ihe inl”imnati~m required by [be l-?egi\trar. to be putlll~hcxl
in such otlicial languages in (be (i~:el~c and in such (J[her  ncwip:lpcl~ .I\
the Registrar may determine:

(iii ) hetore  lodging the applicati(m.  serve up(m the Registrar a c(qly (It” II)(o
not ice of moti(m. und of’ all a c c o m p a n y i n g  atlidavits and t~lher
documents relating thereto and to be tiled in support  01 the applica[i(m

(h) a person who has an interest in the matter m:iy, by notice given to the Registrar
within 15 clays after the publication in tt-e (2:zefte of’ the notice ret’errcxi  to in
paragruph (a)( ii ). submit to the Registral such represen[a[i(ms  c(mccruing [he
transacti{m  as are relevant to his. her (m its interests;

(() the Registrar nuiy -
(i) appoint a person. at the cost of the par[ies to the transaction, to enquire

into, and report to him or her on, the desirability or otherwise of the
transacti(m; and

(ii ) by notice, direct any party to the transaction t{) provide the Registrar or
that person with all int’(mnati(m tind documents relating to the transaction
which he (x she may require;

(d) the Registrar and any policyholder, shareholder or creditor of’ the long-term
insurer c(mcerned  may lile atlidavits and other documents relating thereto and
may appear and be heard at the hearing of the application.

(2) A long-term insurer may propose, conclude or give elfect to any transaction or
combination of transactions contemplated in section 37( 1 ) notwithstanding anything
prt)vided  or not provided in the law. menmrandum  or other document under which tiny
party to the transaction or transactions concerned is c(mstituted  or in the articles of
dissociation or other rules of any such pwty,

(3) If a long-term insurer which is not a company having a share capital applies to the
C~mrt for approval of a transaction or combination of transactions in terms of a scheme
which proposes  or is in c(mnection with its denlutlttilis:iti(~ rl, such scheme may include.
and the C~mrt may approve the following matters, nanlely-

([~) the allotment, issue or transfer to any person by any party to such scheme of
shares in the long-term insurer or in a company which is to become the
holding company of any such party, whether in substitution for membership of
the long-term insurer or otherwise;

(b) the cessation of membership of the long-term insurer;
(c) [he date on which such scheme takes etiect, which date may be a dare before

or after the date of approval by the Court.

Conditions of approval

39. Notwithstanding the provisions of the Companies Act. the approval of the Court
of a transaction referred to in section 37( I ) shall not be granted—

(a) unless the provisions of this Part have been complied with:
(h) if the transaction is inconsistent with this Actor contrary (o the interests of the

policyholders of the long-term insurer c(mcerned;  or
(c) unless payment of the costs referred to in section 38(c)(i) has been made or

secured.

Approved transaction

40. ( 1 ) A transacti(m referred to in secrion 37(l) which is approved by the Court shall
be binding on all persons and shtill have etiect as ordered by the Court notwithstanding
:Inything  to the c(mtrary  contained in the constitution or rules of the parties thereto.
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( 2 ) Notice {)1’ the puwing  01” iI speci;ll rrsoluti(m ( ifany) by the nwmhers  of a long-term
in~urc’1- colltimlin,g  a (rms:ic(i(m tefurtxl  [() in secti(m 37( I ), together with a copy of the
resolution” nnd of(he termi and conditi(ms of the tr:lnsactiorr,  certified by the chairperson
i)f” (Iw IIwcting tit which the rcs<]lu[i(ln was p;lsstd :ind by the public otiicer of the
l(~ng-term insurer to bc a true :md correct copy  shall be furnished to the Registrar by the
I(mg-(erm  insurer concerned. within 60 days of the passing of the resolution, ” and a
certitied cx)py of the order of Court ;is so(m :is priwtic:ible.

(~) (~/) The of]icer-  in ch:lrge {JI’ a deeds  registl-y or other ollice in which is registered
any b(md (w rm)viihle (x inlrm)vtible  property which is to be transferred in ilcc(mlulce
with a tr:lnsnction  referred to in secti(m 37( I ) or 70 shall. up(]n pr[ducti(m by the
l(mg-term insurer c(mcerned of the relcv;mt  bond,  title deed or registrati(m certitic:ite
:Ind [r ~’crtiticd copy of the order of C(mrt  concerned , and without payment ofany  duty.
t:lx, registration fee or other charge. make the endorsements up(m the bond. title deed or
registr:ltion certificate :ind the entries in his or her registers that are neccsstiry to cti’ect
the tr;lnsfer cotlcerned,

(/)) The excnlp[i(m tr(~n~ the p:iyment  otany duty. tax, re,gistrati(m  t’cr or ch:lrge
cxmtempl:lted  in p:migr;iph  fa) sh:tll only :ipply in the c:ise of ii tr:lnsaction resulting
tr{~n-

( i )  l[[r:lrlsi’er  ot’bllsir]essc (lrllpelleciby  I:iw; or
(ii) tlw initiative (mitt theciirectiotltll’tl~e Regi~tr~ir under secti(m 35 .
(4)Al(m~-ternl  insurt’rwhicll  i~c{)n~c>r[~d  irl[():l l]~lblic c()rl~p:in~  inqcctwdance  with

thr~ P:trt sh([ll  cxmtinue it~ c(wp(ml(e  exiitcwue n t h e  f o r m  ot a pub l i c  comp:Iny
ir]c(~rp(lr:itecl  Ltrlclcr ttlc[’otllp:lr  lies Act. :uld the ~c:istr:lr of~onlp:itliesst  ]ill!” register’lts
l]lcr]l(]lilr](l~((]~  an(l :Irticles  ot” ass(wi:i[r(m i n  :wcordance w i t h  ,secti(m 63 of t h e
(’onlp:lrlies  Aci.

Part \’ I

Judicial management and winding-up of long-term insurers

Judicial management

-II.  ( i ) N(ltwithstimding the provi>i(ms (~t’ the C(mlp:mies Act (jr any other Iitw under
whiLh o I(mg-term insurer is Inc(wp(wltcd.  Clmpter  XV ot’ the Cornptinies  Act shall.
Suhlcc[ to this  sccti(m  :Ind with [hc neceswry ch:lngcs apply in rel:l(i(m to the Iudici:il
lll:ln:tget]]cn[  {It’ [l Itmg-tcrll]  in~urcr wllc[hcr {N n(~t i[ is o cx)mp:my. :Ind i n  such
:lpplic:ltit~nthc Registrars h:dl hc~leerllc’(l t[)beiipersorl  :iuthorisedhy secti(m 346(ltthc
C’(mlp:lnies~\ct  [() nl:ike:ln applrcati(m t(~the(’(lurt t“(wthc wirldirlg-Lr[][l]ereo(.

(2) ‘[’he Rcgis[rnr  may make an :ipplicatitm under sccti{~n 427(2) (ithe (’(mlp:inies
Act Ii)r  ii judic’i~il m:tn:tgcment order in respect of a I(mg-te]-in insurer it’ he (w she is
sati~ti~.d. }!llc[l~er  ;lscol~tcr]]pl~ ltcdir~sec[i(~n 12(3 )(~r.15(  2)( Jl[his Act. (~l-t~therwi  se. th:~t
it is in the interests (~fthe  policyholders” (Jfth;lt I(mg-ternl  insurer to do so.

(l) lrltt]c:ll}lOl Ic:l[I()r]  () fc`h;l[][er  XV(~fthe  (`( Jrllpiil~ies  Act ;lsprovidccll ]ystrhsec(i~]r]
(l)-

((1) :ircfcrcl]ue  wtlichrel:ltcs  t()tlle in:ihility t> f:il()llg-terrll  irlsurer  t()p:~yi[s~lchts
(w to meet its obligations  shall be c(mstrued as rel:t[ing also to i[s in:lhilitv  to
coruply with the requirements prescribed  by section 29( 1) ~~t’this Act:

(/>) in wlditit~n to :~ny questi(m  which rcl:ites tt~ the nature ot’:i long-term] iniurer
M d suc’ccssful c(mcern.  thtx sh:Ill he c(m\idercd :Ilso the qLlc\ti(m w h e t h e r
any cxml-w  (It”:lc[i[m is in the interests  t)t’its  policyholders:

(~) ir]tllc l`[]ll()wir]g  sccti()tls  (lftllc  (`(lll]p;~r]i tsAct. rlitr~lely-
(i) secti(ms 432(2) :ind433(/J).  the reterence tothecredit(]rso  f:~c(~nll>:~lly”

d]:ill Iwc(mstrue(t  ;is:i reference :ils(, tf)tt~e p(~licyh(~lders ot; l long-term
insurer:

( i i )  sec[i[~ns d32(2 )(e) :ind -133(J),  tile r e f e r e n c e  to the Registr[ir ~)f”
Ctmlptiniesshitll hect)nstrtle~i ils:lr?ference: ils(~t(~(lle Registrar-:

(iii) sectionsJ2X(3).~32(J)  :md~ 33(j). the reference rothe  M:istershtlil be
clm~tl-ucd :]s :! rrfL’mn~’e  ~ilw) I(J lhr ,<egistrm;  and
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(iv) secti(]n 433(j), thereference  tcJacontravention  ofanyprovision  c) fthat
Act shall be construed as a reference also to a contravention of any
provision of this Act.

(4) If an application to the Court for the judicial management of a long-term insurer
is made by aperson other than the Registrar—

(~~) it shall not be heard unless copies of the notice of motion and of till
accompanying affidavits and other documents tiled in support of the
application are lodged with the Registrar at least 15 days, or such shorter
period as the Court may allow on good cause shown, before (he application is
set down fur hearing;

(b) the Registrar nl:iy, ifsatisfied  that theapplic:ttit) niscor]tr:try t()theil]terests  ()l
thepolicyholders  of the I(mg-term  insurer c(mcernecf, join theapplicali(m  ii~ii

party and file affidavits and other d(xxtnlents in oppositi(m [() the applicati(m.
(5) As t’rwm the date on which a provisional or tinal judicial management order is

granted in respect of a long-term insurer—
({/) any reference in this Act (o a I[mg-term  insurer shall, unless clearly

inappropriate, be construed as a reference to the provisional or tinal judicial
manager, as the case may be;

(b) tt]e[~r()visi()  ntllf}r titl:il judici:ll lll:ltl;tger ()(:il(Jng-ternl  itlsurer sh:illn()t enter
into any I(mg-term  policies  unless he or she has been granted permission to do
so by the C(wrt in the provisional or final iudicial management order or in a
variation thereof.

Winding-up by Court

42. ( I ) Notwithstanding the provisions of the C(mlpiinies  Act or any other law under
which a long-term insurer is incorporated,  Chapter XIV of the Companies Act shall.
subject to this section and with the necessary changes, apply in reli~tion to the
winding-up of a I(mg-term  insurer, and in such iipplication the Registrar shall be deemed
to be a person authorised by section 346 of the Companies Act to make an application
to the Court for the winding-up thereof.

(2) The Registrar may, with the written approval of the Minister, make an application
under section 346 of the Cornptinies Act for the winding-up of a long-term insurer if he
or she is satisfied, whether as contemplated in section 12(3) or 35(2) of this Act, or
otherwise. that it is in the interests of the policyholders of that long-term insurer to do so.

(3) In the application of Chapter XIV of the Conlpanies  Act as provided by subsection
(1)—

(u) a reference which relates to the inability :)f a long-term insurer to pay its debts
shall be construed as relating also to its inability to comply with the
requirements prescribed by section 29( 1 ) of this Act;

(b) in addition to any question whether it is just and equitable that a long-term
insurer should be wound up, there shall be considered also the question
whether it is in the interest of the policy lmlders of that long-term insurer that
it should be wound up;

(c) notwithstanding any other provision of that Chapter, there shall be considered
whether a person is acting in contravention of section 7(1 )(a)  of this Act;

(d) in the following sections of the Companies Act, namely—
(i) sections 392, 394(5 ) and 400, the reference to the Master shall be

construed as a reference also to the Registrar;
(ii) sections 375(5 )(a) and 4 19( I). the reference to the Registrar of

Ctm]panies  shall be construed as a reference also to the Registrar: and
(iii ) section 400,” the reference to a contravention of any provision of that Act

shall be construed as a reference als,.~ to ti contravention of any pr(~visit)n
of this Act; and

(c) section 346(3) of the Companies Act shall not apply where the Registrar
makes the application to Court.

(4) It’ an upplicatioo  to the C(wrt  for or in respect of the winding-up of a I(]ng-term
insurer is made by any perwm other than the Registrar-
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(u) it shall not be heard unless copies of the notice of motion and of all
accompanying affidavits and other documents filed in support of the
application are lodged with the Registrar at least 15 days, or such shorter
period as the Court may allow on good cause shown, before the application is
set down for hearing; and

(h) the Registrar may, if satisfied that the application is contrary to the interests of
the policyholders of the long-term insurer concerned, join the application as a
party and file affidavits and other documents in opposition to the application.

Voluntary winding-up

43. No special resolution relating to the winding-up of a long-term insurer as
contemplated in section 349 of the Companies Act shall be registered in terms of section
zoo of [bat Act, and no special  resolution to that effect in terms of the constitution of a
lung-term insurer which is not a company shall have legal force—

(a)

(/1)

unless a copy thereof has been lodged with the-Registrar and he or she has. by
notice to the long-term insurer, declared that arrangements satisfactory to the
Registrar have been mtide to meet all liabilities of the long-term insurer under
long-term policies entered into by it prior to the winding-up; or
if the Registrar, by notice to the long-term insurer, declares that the resolution
is contrary to this Act.

Part VII

Business practice, policies and policyholder protection

Btf.ritle.ss pra[liw

Free choice in certain circumstances

44. ( 1 ) 11” a party to ii contract in terms of which money is loaned, goods are leased or
credit is granted. requires. whether as a condition thereof or otherwise. that a long-term
p{~licy  or its policy benefits be made available and used for the purpose of protecting the
interests (II’ a creditor. the person who is so required to make [hat policy (Jr those policy
benefits available shall bc entitled. and shall be given prior written notiticati(m t~f’ that
entitlement. to a free ch{)ice—

((l)

(/J)

(c)

:is I() whether he or she wishes t~~ enter int~j a new policy and make it avail:lhle
t{w that purixw.  or wishm to make  :ivailahle an existing  policy of t he
apprx)priate  value for that purp(w.  (w wishes to utilise a cxmlbinati(m  (i th[>w
opti(ms: and
if a new rrolicv is to be entered int(~—
(i)

(ii)

(iii)

,.
us to the I(mg-term  insurer wilh which the policy is entered in(t) and ;i~ It)
the intermediary (if any) wht~ is to render services cxm[empla!ed  In
secti(m  49 in c(mnec[it]n  with [he transacti(m:
as to whether or not the policy benefits concerned are to be prov idccl in
an event other than the death or disability  of the life insured; and
as to whether or not the value of the policy benefits to be provided
thereunder. when t:iken in the aggregate with the value of the policy
benefits provided under any other policy which is also to be made
available and used for that purpose. shall exceed the value of that debt or
other obligation; and

if an existing policy is to be made availilble—
(i) as to the intermediary (if any) who is to render services contemplated in

section 49 in connection with the transaction: and
(ii ) as to whether or not a variation of the policy required for that purpose
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(CM) policy benefits to be prm ided in an event other than the death
or dis:ibility of the life insured; or

(M)) the value of the policy benefits to be provided thereunder,
when taken in the aggregate  with the value of the policy
benefits provided under my other policy which is also to be 5
made available and used for[hat purpose, toexceed  [he value
of that debt or other-obligation.

(2) The provisions of subsection ( I ) shall be detmed  nor to have been complied with
unless the policyholder whose policy is to be made  available has c(mfirmed  in writing.
before  the policy is used for the purpose of securing the debt  c(mcemed  t)r other  I ()
(hligati(m. that he or she—

(~i) was given prior written notiticti[ion of hi ~ (w her entitlement to the freedom (Jf
choice referred to in that subsection:

(h) exercised that freedom of choice; and
(() was not subject to any coercion or inducement as to the manner in which he or 15

she exercised that freedom of choice.
(3) If the provisions of subsection ( 1 ) are not complied with, the security provided by

the policy made available and used for the purpose shall be void and the policy benefits
shall be provided to the person who made it available,

Prohibition on inducements 20

45. No person shall provide, or offer to provide, directly or indirectly, any valuable
consideration as an inducement to a person to er,ter into, continue, vary or cancel a
long-term policy, other than a reinsurance policy.

Policy to be actuarially sound

46. A long-term insurer shall not— 25
([J) enter into any ptirticuiar kind of Iong-terrn  policy unless the statutory actuary

is satisfied that the premiums, benefits and other values thereof are actuarially
sound;

(b) make a distinction between the premiums, benefits or other values of different
long-term policies unless the statutory actuary is satisfied that the distinction 30
is actuarially justified; or

(c) award a bonus or similar benefit to a policyholder unless the statutory actuary
is satisfied that it is actuarially sound and that a surplus is available for that
purpose.

Receipt for premium paid in cash, and validity of policy 35

47. ( 1 ) When a premium is paid in bank notes or coins, the recipient thereof shall give
to the payer a written receipt for it.

(2) The receipt shall state the name, address and telephone number of the recipient,
the policy number and the name of the long-term insurer on whose behalf the premium
is received. 40

(3) For the purposes of the validity of a long-term policy the payment of a premium
under the long-term policy to a person on behalf of the long-term insurer shall be
deemed to be payment to the long-term insurer under that long-term policy.

Summary, inspection and copy of policy

48. ( I ) A person who enters into or varies a long-term policy, other than a fund policy 45
and a reinsurance policy, shall be provided in writing or in another form prescribed by
the Registrar, by the long-term insurer concerned, with information, in the form of a
summary, relating to at least the following matters, namely—



((l)

(b)

((”)

58

those of the representations made by or on behalf of that person to the insurer
which were regarded by that insurer as material to its assessment of the risks
under the policy;
the premiums payable and the policy benefits to be provided under the policy;
and
the events in respect of which the policy benetits are to be provided and the
circumstances (if any) in which those benefits are not to be provided.

and shall be provided with that information as soon as possible, but not later than 60
days after the parties enter into or agree to vary the policy.

(2) The summary referred to in subsection ( i ) shall be prima ,jiucie proof of the
agreement. but shall-

([1) not be deemed to be pm-t of the policy;
(b) in the absence of evidence to the contrary, be deemed to be exhaustive of the

matters which are material to the assessment of the risks under the policy.
(3) The policyholder shall be entitled to be pro~ ided, upon request, with a copy of the

policy.

Limitation of remuneration to intermediaries

49. No consideration shall be otl’ered or provided by a long-term insurer or a person
(m hchalf t)f the Itmg-term insurer (w accepted by any independent’ intermediary for
rendering services as intermediary as referrecl to in the regulations, other than
cx)mmissitm  contemplated in the regulati(ms wv-1  otherwise  [ban in accordance with the
rcgulati(ms,

LIndesirable  business practice

50. ( I ) N()[witbs[anding  anything to the c(mtrary in any law contained. the Registrar
may. after c(msultari(m  with the Advis(wy C&lmittee  and in c(mcurrmce with the
Minister. by notice in the G~i:c[Ic declare a particular business practice to be undesirable
tf)r—

(~i) all (x a p:lrticular categ(wy of” hmg-term  insurers; or
(/~) all or a particular category of persons who render services in respect of

ltmg-term  policies.
(2) The Minister sh:lll not c(mcur  with a declaration referred to in subsecti(m ( 1 )

unless the Registrar has, at least 30 days before that concurrence is requested, by notice
in the G~Jze/{tJ published his or her intention to make the declaration and invited
interested persons thereby t{) make written representations concerning the intended
declaration so as to re;ich him or her within 2 I days after the date of publication of that
notice.

(3) [f the Registrar is satistied that a I(mg-term  !nsurer  or a person rendering services
in respect of king-term p(]licies  is carrying (m a business practice which may bec(mle  the
subjcc[  of a declaration under this secti(m,  he or she may. in concumerwe  with the
Minister. by notice direct that I(mg-term  insurer or person to suspend that particular
business practice for such period, not exceedini! three months. as he or she deems
necessary to enable the matter to be dealt with in accordance with subsecti(nr  ( 1 ).

(4) A long-term insurer or other person shall not, on or after the date of a notice
referred to in subsection ( I ), or of a directive referred to in subsection (3), carry on the
business practice c(mcerned.

(5) The Registrar may, by notice. direct a long-term insurer or other person who, on
(m after the date of a notice referred m in subsection ( 1), or a directive referred to in
subsection (3), carries on the business practice concerned, to rectify, to the satisfaction
of the Registrar, anything which was caused by or arose out of that carrying on of the
business practice c(mcerneci.

(6) A ltmg-term insurer or other pers(m who is, under subsection (5), directed to
rectify anything. shall ck) so within 60 days after he. she or it is so directed.
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P(dicy suspended until payment of first premium

5

10

Failure to pny premiums

5 2 .  (  I ) If ~1 prcllliut]l  undcl- :] I[mg-tet-m policy,  other t han  :] fllll(! p o l i c y  or ii
reinsur:llwc policy.  has not been p:iid tm its duc d:ite. the I(mg-terln  insurer sIMII nt)tify
lht’ [1011 L’yho[dCl”” of the ll(ltl-ll:iylllc’111. ;Ind t h e  ix)]icy sh;lli, llotWltllsl:lIldl llg :mything
therein I{) IIIC c(mtr;lry. in [Ile C;IW of” ii l(~ng-ten]- policy under which there :u-e to be two 15
or ttli)rc prL’llllunl  pdvmcnts dt interl:lls (Jf—

((I)  (IIIL> Ill(ulth (n- less. remain in force I(w a period of 15 d;iys  after (hat due Lftile;
()!

(/J) IO II:CI [hill] one illoll[ll. rci]l:tin in force for:1 peri(d  of one month ;ifter th:it due
d:ll(’. Z()

(W for siich longc~i pel-i(xl  [is may he determined by agleement between the p;irties.  md
it the (Jvc’rduc  prctnium is not p:iid hy the CIKl )f’ ;iny such period, the policy shall be
L]e:il[ With ill ~lL’L’ol”ddllLY  With SLlbSeC[loll  (~).

(2) In the case of” a policy  contetnpl;l(txf  in subsection ( I ) the remaining value of’
which. iifter the satisfiiuti(m  of any cl:li[n 01 (he I( rig-term insurer which is secured solely 25
by the pt)licy  benefits to he provided under the policy, is greater than half of the
:Iggregate  amount of the premium p:iyments  dlle thet-e under during the peri(d  of i 2
rn(mths cx)mnwncing  (m the clue d:i[e of’ the uupaid premium, the long-term insurer
stl;ill—

((l) inf’(wm  the policy holder,” in the nledi~lnl prescribed by the Registrur. of the 30
:inlount  of’ that remaining value and notify him or her that the policy will
remain in force, in ~icc(dlnce  with the rules of the long-term insurer, until—
(i) the policy no longer has any such remaining value, whereupon it will

I:ipse:
(ii ) the p:lyment of premiums is resumed; 35

(iii ) the provisi(ms of the policy we amended, in accordance with the rules of’
the I(mg-lerm  insurer, so th:it it becomes a policy which is fully paid-up:
or

(iv) if the policyholder  so requests, the policy is surrendered, in accordance
with the rules of the long-term insurer, and so much of the remaining 40
v:due as [hen remains is, subject [o section 54, paid tu the policyholder;
iind

(b) deal with the policy accordingly.
(.? ) A I(mg-term  insorer shall have rules which tt) the sutisf:iction of its statutory

:Ictuary pl-ewxihe  :i wwnd basis on which. and the metluxfs  by which, :i l~mg-term policy 45
is to he t:ilued :ind (~therwise  de:ilt wi[h for the m]rp)ses  of” subsecti(m (2).

option for payment of policy benefits in money

i,imit;~lion  on pro~isions of certain policies

55
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(~) make :1 low} upon the security of,
ii I(mg-te[-m policy cxm(emplatcd  in the regulatit]as.  otherwise  than in accorckmce with
[he requirements :md Iimitati(]ns  set (mrt in the regulations.

Limitation on policy benefits in event of death of unborn or of certain minors

55. ( I ) A Itmg-term  insurer shall not undertake to provide, or provide, policy benefits, 5
in terms of a life policy or assist;mce policy, in the event of the death of :in unborn, or of’
ii minor before that minor attains the uge of” 14 years, the value of which, on its own or
when added to the vtilue of policy benefits which to its knowledge  are to be pr(]vided  in
tha[ event by a long-term insurer or a short-term i:~surer or a friendly society in terms of
any policy, exceeds, in the event of the de~th- 1()

(cl) t)t that unhmn,  or of th:lt minor bef(we  he (v she attains the age of” six yem-s.
R 1 () ()()(): (m

(h) of” that minor afier he or she ;lttains the ~ige of” six yews but before he or she
attains the age of’ 14 years, RN) ()()().

or such other armmnt  prescribed by the Ministel: Provided that this secti(m shall not 15
apply to t~r prohibit the allocation of’ profit in re~pect of” such policies (m the lives of
mimws, which :illocatitm does not exceed the pro its allocated to ~)ther such policies  on
(he lives of pers(ms  who we not minors.

(2) Subsectitm  ( I ) shall m~t :ipply in relati(m  to a policy in terms olwhich,  in the e~ent
(Jt’ the dC;IIh (IF the unborn.  or of” the minor  hcf’(we  he (N she att:lins the age of 14 ye:iw. Z()
the value of” the pt)licy  benefits d(ws  m)t exceed an amount eqrml to the aggreg:lte of’ :111
[he premium< p:lid in tet-ms of” th:t( pt~licy,  plus interest on et]~h premium at [i rate
pl-cscribed  by the Minister, c(mlpounded itnnuall).

f’oidness of certain provisions of agreements relating to long-term policies

S6. A provisi(~n  of :in agreement. [be purport ot which is that- ~5
((1) ii I(mg-term insut-el IS cxenlpted t’r(ml  Ii;ibility  t’~)r the actitms. ~)missi(ms  [)r

rcpresentutitms  of”  ii pers(m ;icting ~m its behalf’ in rel:iti~m to iI long-term
p{~licy:

(h) the p~’rw)r]  WINI h:ii cl~[ereci ir]to the lon~-term policy decl:ires (w whni(s that a
pcrwm who acted (m behiilt’ t)f’  the It)n:<-term insurer in cxmnccli(m with :In 30
ofi’cr (Jf th; lt per-win t(} do w). (w with the ncgotiutions  preceding [he entering
into it. WLIS in f’hct appointed  [() act (m heh:ilf’  of” the [irs[-rllerltit)rletl  perwm:

((”) the (Ihllg:ltlo[l  Of ;I k)[l&tM[ll lllSlilt?l U[ldel 21 lo[l~-ter[ll  P()]IL’Y IS dC[X’lldt?[lt
irporl  [he diwhdrging  (n’ [in oblig:tti(m  of :Inotbcr  person under ii r-einwr~incc
p(~licy: or 35

((l) ii perstm WIN)  h~is entered into ii I(mg-term  policy. or the life insured undc’r  a
Iorlg-tel-m policy.  waives ii right tt~ which he or she. by or under tbii Act, is
entill cd.

shall be void,

Life policy in relation to person rendering or liable to render military service

57. ( I ) A l(~ng-tcrnl  insurer sh;lll not refuse t{) enter into a life policy on the gr(~und~
tha[ the life insured is ii pers(m rendering t)r liable to render militury service in
:wcor-dance  with the De f’ence Act, 1957 (Act No. $-I of 1957).

(2) Notwithstwlding  :inytbing to the contr;iry  in a Iit’e policy c(mtained. the policy
hcnctits  to tw provided thereunder in the elent  ~If’ the de:lth of the Iif’e insured in the
~(~urw of” or-  ;IS :r result ot” the rendering of militw-y  service in ;iccxmkmce with the
[)cfencc  Act. 1957, sh:ill not he less th:m :in amtmnt eqLI:Il  to the viI]Lic  for w h i c h  the
policy u(wld be surrendered tm the day 01” [be de:ith of” the life insured, had the
rcgulati(ms not been nmfe.

-$()
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I.ong-krm  policies entered into by certain minors

58. A nlin{~r  WIN) h:ls att;iineci the age of 18 years may, wi[hou[  (he cxmsent of his or
h~’r gu:trdi:in ;IS it’ he (m dw has [Ittainect m:lj(wity. enter info or Iary. {)1- deal with a
l~)ng-[erm policy under which hc or she is the l.fe insured and pay the premium due
under the policy with m(mey  which he or she has e:il-next t)r which is at his or her
diip~]wl.  ;ind a policy benelit under the policy sh,llt be provided to the lllit~or w INI mav
deal with it:isl]e ~)rshetllir]ks  tit wit}l()ut  thec(Jnseilt  ~) fhis~~r l~ergutirdi:tll.  :isil'het;r
she has attained majority,

Misrepresentation

59. (1) Notwithstanding :mything to the contrary in a long-term policy cxmtaincd.
whether entered into before or after the commmcement  of this Act, but sub,lect to
subsection (2)—

(~{) ttlept)licy  sh:illnotb ei[~v:llidated;
(b) the obligation of the long-term insurer thereunder shall not be”excluded (w

limited; and
(() tl]e()blig:~ti( )nsclfthe  p()licyh{)lder shall n()t be increased,

onaccoun tot’anyrepresentation  madetoth einsure  rwhichisnuttrue.  whether ornottbe
represent;ition  bas been wiu-rantedtobe  true, unless that representation is such as tobe
likely (o have materially aflected the assessment of the risk under the policy concerned
at the time ofits issue or-at the time ofany  variation thereof,

(2) It’ the age of a life insured under a kmg-terrn  policy has been incorrectly stated to
the long-term insurer,  thep{)licy belletits shtiil. nc)twithst:inding  subsecti()n  (l), beth()se
which would have been provided under that policy in return for the premium payable
hadtheage been correctly statect: Provided that ilthenature t) fthatlong-ternl  pc)licy, ()r
kind of long-term policy, is such as to render such mr-angement inequitable, the Registrar
may direct the I(mg-term  insurer to apply such (Iitferent  method ot’ adjustment to the
pt)licy benefits t)fthat  long-term policy.  or type of I(mg-term  policy.  as the Registrar
considers equitable in relation to the misstatement of age.

Validity of contracts

60. ( 1 ) A long-term policy, whether entered into before  or after the commencement of
this Act. shall not be void merely because a provision of a law, including a prt)visi(m  of
this Act, has been contravened or not c(mlplied with in connection with it.

(2) If a person has entered into a long-term pol~cy with a long-term insurer who was,
in terms ot’ this Act, prohibited from entering or not authorised to enter into the
l(mg-term  policy. or with another person who is rot a long-term insurer but who has in
terms of a long-term policy undertaken an obligation as insurer, that person, by notice in
writing to such long-term imsurer  or other person, or the Registrar by notice to such
long-term insurer or other person and in the (krlte,  may cancel the lung-term policy.
whereupon that person shall be deemed to be in the same legal p~wition in respect of such
long-term insurer or other person :is if the policy had been cancelled by that pers(m (m
account of a breach of contract by such long-term insurer or other pers(m.

(3) Any contract entered into before the commencement uf this Act the entering into
of which is c(mtrtiry  to this Act or which contains terms prohibited by this Act. shall not
be void nor shall the perf(mnance  of its terms be unlawful merely becauw of any such
fact

Prescription of certain debt

61. Debt consisting of interest on an unp:tid premium. or on a loan granted by a
I(mg-term  insurer on sole security of a I(mg-terrn  pulicy, or on tin advance granted by a
I(mg-term  insurer in respect of an amount which is tt) be pay:lble  under d I(mg-term
policy.  shall. in the c:ise of a I(mg-terni  p(dicy entered into after 3 ! December 197.3. not
prescribe bet’ore the lit~bility of the l(mg-term  insurer under the I(mg-term  policy
prescribes.
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Poli[vklder pt ote[”tion

Protection of policyholders

62. ( I ) The Advisory  C(mlrnittce.  or the Registrar after consultoti(m  with the Advisory
C{mlnlittee,  m:iy-

([/) propose rules aiming to ensure that policies tu-e entered into, executed and 5
enforced in mxordance with sound insurance principles and practice in the
interests of” the parties and in the public interest gener:illy:

(/)) propose”  the v;mialitm or rcscissi[m of any such rule: :md
(~) propose”  the peri(xl  which must elapse before ii rule. vmi;ltiorl or rescission

tukes  ettect :it’ter it has been publishtcl  in [he G~I:c[/e in tcrm$ of suhsccti(m  10
(5).

(2) Without derogating from the gcnemlity  rt’ Subsecti(m ( I )(~~). a rule may provide
ttla--

((/) pnwisi(ms  with ii p:u-ticul;ir import may not appear in a policy [lnci that they
sIMI1 be void if they do so appear; 15

(/J) pa r t i cu l a r  int(mnation in rel:iti(m to ii policy sh:ill be mxte known  in ;i
p:irticular nmnncr to a prxmpective  policyholder” or p(dicyh(~lder.  and what the
legal c(msequences  shall be if tlxit is not done:

(~) H policyholder  may c:incel a policy under p:irticular circurnst:mces  und within
a detern] ined period. and what the Ieg:d c(msequences  shall he it’ he or she 20
does th:it:

(~/) dill’crent :Irl-:lngcments ih:lll :Ipply in rcl:ititm 10 dili’crcnt kinds (~t’ Iong-lerm
p(~licies; and

(c) in respect  t)f a c(m[r:lJcnti(m  (JI’. or a I’:iilure to comply with. :1 rule. a penalty
(w line retkrred I(J in sectitm 66( I )(c) or 67( I )(()  shall apply. 25

( 3 ) The Registr:lr shall publish in the (;~i:cf(~’ ii rule. v;lri:iti(m (w rescissi(m proposed”
under sutwectitm ( I ). Ioge[her  with---

((l) ii m~ticc 01” intenti(m t{] prolnulgate  the rule. variati(m  (w rescission: imd
(/J) :in invil:l[itm  10 ;III interested pcrwms to m;ilw w r i t t e n  represent:lti(ms i n

Irel:lti{m ti} the matter  so iis (() re;ich tte Registr;lr within 21 days. or ;t Itmger 30
1]~.ri{d ipc~itic(l in lbt’ nt)ti~c. ;il”Ic I- [hc d:]tc ot’ public: iti(m of the notice.

( 4 )  “1’hc  l<~>glsll-:ll-  ~11:111 i[llx]ll[ [l) [llt’ hlilliil~.( [Iw pl~lp{)wxl  iul~’, I:lli;lll(jn {11-
lL>\(’l\\l Oll :11)(1  :111 \\lll[Lsll lL’1lll’\L’llli  lll(lll\ lL’L’(’l\Ld ilL’C’{)lll~;lnld  b\ tht’ ~t?~l\[rilr”\
L(IIIIIIIL.Ilf\  :Ind III(M) 01 IIILS ,l(l\ IM)I~ (’III II II II I1(Y’ IIlc’r(>tm ;ind, ;Ittcl c(II)\I (lc.I:ItIOIl
[hL’I’L’ot. lh’ klllll\[L!r lllil~ R’IL’L’[.  01 ilplW(l\t’  ;l\ PI(lPOW’11.  ()[ ;lppIX)\C  Ill :1 Illo(llfll.(1  h)llll {$

ulllch Ihe kllnliler  deems  tit. the proposed” Irllle, Y:lrl;l[itm  or rt.sclsil{)ll
(~) ii lhc Minister dppro VL’S. whcttwr :11 prt)[l.lwd  or In :1 tllt)(lilicxl ttmll. :1 lmlptwe~l

r u l e .  v:iri:ltltm or rewission. the hlini~tt’r  sI1:III  \mln)ulg;llc II bi tlt)tlcc III [IRS (;~i.-~ II{
;illd thCIL!Llpoll I t  sh:]ll he bllldlllg 011 :111 p;ll[l  L’\  L’(MICc’Hlc’d  u Ilh  t’t~ec’t  t’r{)nl :] (hfc
detem]lned  bv ttw Minister and speciti~xi tn [he no[lcc.

Protection of policy benefits under certain king-term policies

63. ( I ) S u b j e c t  to subsecti(ms (2) :Ind ( 3). the policy bmwti[s  provided or it) t-w
pr{)vtdcd  to ii pcrwm under (me or m(we assislilnce. Ille. disability or Ive:ilth pf)liclrs in
which th;lt pers(m [w the sp(wse  of that pmwm i< the Iite insured tind which h:i\ or h:ivc
been in torcc t’(w :it Ienst three years (or the mset~ ;Icquired exclusively with those p(dicy  45
bcnctiis)  sIMII.  other tlum for :1 debt secured by the p[)licy—

([~) during his or her lifetime. m)t be liilhle [() he attached or subjected to execuli[m
under :i iuclgment of’ a c(mrt or t(mn part of his or her insolvent est;ite: (w

(h) upon hi; (w her Lk’:IIh.  it’ he <w she is survived by ii spouse. child. s[epchild or
P:lrenl. m~t tw ;Iv:lil:d>lc  t’(w  the purpt)~e  [If the payment [)1 his or her debt>. 50

( 2 ) “I_he protcctitm c(mtcmpl:lted in subsectio[l  ( 1 ) sh:lll apply tt~—
(fl) :Issct< wxluired  w~lcly u ith the policy hcnrtits, I(w a pcri~)ti ot tive yc:ws from

the Ate (m which the p(~licy  henetiti were provided: and
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(b) policy benetits and assets so acquired (if any) to an aggregate amount ot”
R50 ()()() (Jr another amount prescribed by the Minister.

(3) Policy btmetits are only protected as provided in—
(u) subsection ( I )(b). if they devolve upon the spouse. child, stepchild or parent ()!

the person referred to in subsection ( 1 ) in the event of that person’s dea[h;  and 5
(b) subsection ( 1 )(a) und (b), if the pers(m claiming such protection is able to

prove on a balance of probabilities that the protection is afforded to him or he[-
under this section.

Selection for realisation of protected policies

64. lf— 10
(a) two or more long-term policies referred to in section 63, held by the same

policyholder. are attached in execution of a judgment or order  of any cour[  ~t
the instance of a creditor; or

(b) the policyholder of two or more long-term policies referred to in section 63 is
found to be or otherwise declared insolvent by a Court, 15

and only a part of the aggregate realizable value of the policies is protected as
contemplated in that section, the judgment creditor or the trustee of the insolvent estate,
as the case may be, shall determine which policy or policies shall be realised, wholly or
partially, in order to make available to him or her so much of the aggregate realistible
value as is not so protected and to which he or she is entitled. 20

Partial realisation of protected policies

65. (1) A judgment creditor or the trustee of the insolvent estate of a policyholder, who
is entitled to a part of the realizable value of a long-term policy may, if he or she is in
possession of the policy, deliver it to the insurer who is liable under the policy for the
purpose of the payment to that creditor or trustee of the sum to which he or she is 25
entitled.

(2) If a judgment creditor or trustee referred to in subsection ( 1 ) is not in possessi(m
of the policy concerned, the person in possession thereof shall, at tbe request of the
judgment creditor or trustee, deliver it to the insurer which is liable under the policy for
tbe purpose of the payment to that creditor or trustee of the sum to which he or she is 30
entitled.

(3) On receipt of a long-term policy delivered to it in terms of subsection ( 1 ) or (2),
the long-term insurer shall—

(a) at the request of the judgment creditor or trustee concerned, pay to him or her
a sum equal to that part of the realizable value of the policy to which he or she 35
is entitled; and

(b) deal with the remaining part of the realizable value of the policy in accordance
with section 52(2).

Part VIII

Offences and penalties

Offences by persons other than long-term insurers

66. ( 1 ) A person, other than a long-term insurer, wh(>—

40

(n)

(h)

(c)

(d)

.

contravenes or fails to comply with a provision of a notice, directive or request
referred to in section 4(3), (4) or (5)(~J)(i), 22(2) or’ 27(2):
contravenes or fails to comply with a provision of section 8( 1 )(u) or (b). 16(2),  45
23( l), 28( 1), 44( I), 45, 47 or 49;
where a rule contemplated in section 62(2)(e) so provides, contravenes or fails
to comply with a provision of any rule promulgated under section 62(5), to the
extent so provided; or
furnishes false information in relation to an application referred to in secti(m 50
9(1 ) or an application for the approval of the Minister under a provision of [his
Act,

shall be guilty of an offence and liable on conviction to a fine not exceeding R 100000”
or to imprisonment for a period not exceeding one year or to both such tine and such
imprisonment. 55
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(2) A person, other than a long-term insurer. who contravenes or fails to comply with
u provision of section 7(1 )(u), 8(3), 26( 1 ) or (2) or 50(4) or (6), shall be guilty of’ an
of fence and Iitible on c(mviction to a fine not exceeding R 1 000”000” or to imprisonment
for a period not exceeding 10 years or to both such fine and such impriwmment.

Offences by long-term insurers 5

67. ( 1 ) A long-term insurer which—
(~~) c(m[ravenes or fails to comply with a provision of a notice, directive or

requirement referred to in section 4(2), (3) or (4), 22( 1 ) or (2), 27(1), 3 I (2),
35( 1 ) or (2)((J) or 36(2);

(b) contravenes or fails to comply with a provision of section 7( I )(b),  8(2), 16(1), 10
17, 18, 23( 1 ) or (2), 25(I), 29(3), 36( l), 44(I), 45, 48(1), 49, 54 or 55(I): or

(c) where a rule contemplated in section 62(2)(e) so provides, contravenes or fails
to comply with a provision of any rule promulgated under section 62(5), to the
extent so provided,

shall be guilty of an otfence and liable on conviction [o a fine not exceeding R 10() ()()().  15
(2) A long-term insurer who contravenes or fails to comply with a ctmdltitm

contemplated in section 9(2)(u) or a provision of iI notice under secti(m 12(2)(I)  tlr
13(2), or of section 7(1 )(f~),  15(1  ) or (2), 19(1) or (3), 20(1), (3) or (4). 24. 26( I ) or (2).
29( I ), 30, 31(I), 34, 46 or 50(4) or (6), shall be guilty of an otience and Iiiiblc (m
conviction to a fine not exceeding R 1 000000.” 20

Penalty for failure to furnish Registrm with returns etc

68. ( 1 ) A person who fails (o furnish the Registrar with a re[urn,  int’(mn;t[itm  t]r
document, as provided by this Act, within the prescribed [x specitied period {]r any
extension thereof, shall, irrespective of’ tiny criminal proceedings instituted against Ihe
person under this Act, be liable to a penalty not exceeding R I ()()() for every CLIy during 25
which the failure continues, unless the Registrur, on good ciIuse shown, waives [he
penalty or any part thereof.

(2) A penalty contemplated in subsection (1) shall be imposed by notice by the
Registrar on the person concerned, and such imposition shall be preceded by the
procedures prescribed by the Minister to afford such persona reasonable opportunity to 30
be heard, and shall take etiect on a date specified in such notice of the Registrar which
may be a date prior to the date of the notice.

(3) A penalty so imposed shall constitute a debt due to the Board and shall be
recoverable by action by the Board in any court having jurisdiction.

Part IX 35

Transitional and general provisions

Transitional ,uro]’i.sioll.s

Continued registration of existing insurers

69. ( I ) A person who immediately prior to the commencement of this Act was
registered in terms of the repetiled Act, and was, by virtue of that registration, authorised 40
to carry on long-term insurance business as defined in that Act, shall be deemed to be
registered as a long-term insurer in terms of this Act and shall, subject to this Act, be
authorised, in the case of a person who was so authorised to carry on the long-term
insurance business of providing or undertaking to provide policy benefits in terms of-

(u) assistance policies; 45
(b) disability policies;
(() fund policies;
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,,

I

((1) health pf)licies:
(e) life policies; (w
(f) sinking fund policies,

to curry  {m that business subject, as it they were conditions contemplated in secti(m
9(2)(  (,) of thi\ ACI,  to the conditions”  which had been determined in respect of sllch
pe[-s(m in rela(i(m  to such pers(m’s  registration  to carry (m tha[ business in term\ (~t’ [he
repealed Act.

(2) A person referred to in subsection ( I ) shall, within a period ot” six rmmths after [he
commencement of this Act, make application to the Registrar in acc(mhrnce  with secti(m
3(2) for the issuing to such person, as contemplated in section 9(2)(/~), of a new
certificate of’ registration in exchange for the certificate Of registration issued to such
pers(m  under the repealed Act.

(3) Upon receipt of an application in terms of subsection (2), the Registrar shall issue
the new certificate Of registration specifying the conditions referred to in subsection ( I )
as if they had been determined by him or her with [he necessary changes in terms of
section 9, and shall not thereupon vary any of those conditions, or determine a new
condition, otherwise than in terms of section 11.

Certain existing insurers to cease short-term insurance business or to separate it
from long-term insurance business

70. A person referred to in section 69(I), who was, by virtue of such person’s
registration under the repealer-l Act, authorised to carry on both long-term insurance
business and short-term insurance business, other than reinsurance business only, as
defined in that Act, shun, within a period of six months after the commencement of this
Act, make arrangements satisfactory  to the Registrar and in accordance  with the
appropriate provisions of the Short-term Insurance Act, 1998, as the case may be. which
have the result—

(a) that the long-term insurer cetises to carry on that short-term insurance
business; and

(b) that the long-term insurance business concerned IS cw-ried  on by a long-term
insurer and the short-term insurance business concerned is carried on by a
short-term insurer.

General provisions

Special provisions concerning long-term insurers that are not public companies

71. ( I ) Notwithstanding anything to the contrary in any law contained, a long-term
insurer which is not a public company shall be subject to section 36 of the Companies
Act with the necessary changes as if it were a publrc company having a shiire capital.

(2) The provisions of this Act shall prevail over any provision ot’ a law under which
a long-term insurer contemplated in section 9(.3 )(a)( ii ) is incorporated it’ that provisi~m
is inconsistent with this Act.

(3) The financial statements of a long-term insurer. other than the tinancial st:irernen[s
drawn up by the statutory actuary, shall be drawn up and presented in acc{ml:incc uith
Generally Accepted Accounting Practice.

Regulations

72. ( 1 ) The Minister nwy make regul:iti{ms not inc(msistent with thri Act
(a) prescribing all mat[ers which are required (w perrni[[ed  by this Act to bc

prescribed by regulation;
(h) limiting the am(mnt  which and the extent to wbicb J I(mg-tcrln  in~urer rn:ly

invest in particular kinds and categories of” assets, prescribing the basi\ (m
which the limit shall be determined tind detining the kinds  or categ(mes of
assets to which the limit applies;

(() authorizing the Registrar to grant unconditional or conditi(mid exempti(m.
whether unlimited or limited in duration. from provisi(ms of the regulati~ms
c(mtemplated  in paragraph (b):
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(~/) prohibiting  any considertitifm  fr(~nl  being offered or provided. (w Iimi[ing  [he
c[~nsicleriiti(m which may be ot~ered  [Jr provided, from.  by or on behalt’  t)l’ :1
l{mg-tel-m insurer 10 wry pers(m for rendering services as intermediary, (w 10
any other’  person associated in business  with or related within the sectmd
degree 01 consanguinity or athi[y to any person who h;is l-endered or is I() 5
render such services;

(e) prohibiting ttny c(msider~ti(m  t’rx)m  being offered  (jr prolidcd.  or prcwribing
the manner  in and conditions on which c(msicleratiun  may be ofi’ered (w
provided, from.  by or on behalf  of any person other than :1 long-term insrrrcr
to any person t’or rendering services  as intermediary, or to tiny oth~’r  person  I ()
associated in business with or related within [he sectmd degree ol’c(mwnguin  -
ity or atinity  to wry pers(m whu has rendered or is tu render  such services;

(./) prescribing ditferent  claws Of pers~ms  m whom considertiti(m conlempkrtcd
in pirrtrgraphs  (d) :UNJ  (e) rmry be otiered or provided, t’or such services
rendered or to be rendered; 15

(g) prescribing  periods w i th in  wh ich  pollcics ml wnended policies  Me (t) be
isslled;

(h) prescribing th;it etery  long-term insurer hall wi[hln ii spe~iticd pet-itd :1. 1“1(1111

the C1OW ol’ each tinirnciul ye~ir of its Iung-[erm  insur;ince business t urnlsh  [be
Rcgis[mr with :1 wi(enmr  of irll changes which occurred during [he wid > caI 20
In specitied n]atteri  in t-eiati(m  [(J [he insu[-cr ct)nccmed

( 2 )  Regultitiom  mwk undel-  this secli~ln Imry prewrihc N t i n e  iw a pcI-I~Nt {It
inq]risonment  not exceeding one ye:ir t’O1- a c(mtr:lvention (]t’ t)!-:1 l;illure IL) c(JIIIply w I[h
a provision 01 the regulati(lns.

(3) The Minister shall publish :my regulations m:ide under thi~ wc(itm in the (i{~.-clfc.  2.5

Repeal and amendment of laws

73. Subject (o secti(m 74, [he I;LWS specified in Schedule  4 tire hereby rcpe;ilcd  (II
amended to the exten[  set (ml in [he (bird column ot” lh:ll Schedule.

Savings

74. ( I ) Notwitllst;lrlclir]g  Ihe purtiul  repe;il (~t’ (be trepealcd A~t by wc[it)ll  73. (Iw 30
provisions  ol-

(~() section 25, read with sec[i(m 19A t)t’ th;it Act, >hail c,~n[inue  I() iIppi) ill
relation to ii long-term insurer that has betore  [he ct)[l][l]crlcellle!lt of” [his Act
notified the Registrw, m defined in the repe~ilcd Ac(. tht tt Intendi  [() ;ipply to
the Court for’ the c(miirn~ii[i(m ot’a ctmversi(m contclnpl;ited in the wld scc’tioll  35
25, and it’ such application is made to [he Chrrt bet’twe 3 I December 1999. tb:~[
application nury, it’ the long-term insurer so elec(s, be n]wic. c~m[inutxl with
and dealt with in accordance  with the suid pt-ovisi(ms  as it’ [bcy hid not been
repeidcd by secti~)n 73:

(h) section 38, read with wcti(ms 38B, 52, 58 und 59 of tlurt Ac(. sh:dl c(m[inuc  to -lo
apply in relation to a policy contemplated in those wxlitms and entered inlo
during the period I April 1944 to 20 June 1978:

(c) secti(m  38A, red with sections 38B, 52, 58.59 d 59A of (Iut  Act. sIMII
continue (U apply in relation to my policy cxmtemplated in (hose sections and
entered into during the period 2 I June 1978 (o the date immedi:itely before the 45
c(m]nwncetnent  of” this Act;

(d) section 62 of that Act shall c(mtinue  to appiy in rel:iti~m [t) any imlus[rial  MILJ
funeral p{)licy contempl:lted in [bat wcti(m;

(e) (he Second Schedule to th~lt Act shall continue 10 apply to industri:il  :lnd
funeral policies. 50

(2) Anything done belore [he c(m~nwncenwnt  ot’ this Act under. in terms tit’ ()]- by
virtue of a provision ot” the repealed Act by t]r in r-elation (() pers(ms  registered in ternls
of’ that Act to curry on long-term insurance business as defined in that Act shall. in so t’:ir
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as it was done lawfully and unless it is clearly inappropriate, be deemed  to have been
done under, in terms ot’ or by virtue of the corresponding provision of this Ac[.

Interpretation of certain references in existing laws

75. [Jnless it w(NIld in a particular case  be clearly inappropriate.  a reference in a I:IW
in force i mmedia[el y before the commencement of this Act— 5

to a domestic insurer or a registered insurer, shall be construed M a referel~ce
to a long-term insurer or a short-term insurer, as the case may be;
to a home service policy, a funeral policy or an industrial policy. shall be
construed as a reference to an assistance policy;
to home service business, funeral business or industrial business, shall be 10
construed as a reference to the business of providing policy benetits  under
assistance policies;
to insurance business as detined in the repealed Act. shall, in relation to d
long-term insurer, be construed as a reference to long-term insurance
business; 15
to a life policy, shall be construed as a reference to a life policy, a disability
policy, a fund policy or a health policy, as the case may be;
to life business, shall be construed as a reference to the business of providing
policy benefits under long-term policies other than assistance policies or
sinking fund policies; Z()
to a personal qccident policy, shall, in relation to a long-term insurer, be
construed as a reference to a disability or health policy;
to personal accident business, shall, in relation to a long-term insurer, be
construed as a reference to the business of providing policy benefits under
disability or health policies; 25
to a valuator, as defined in the repealed Act, shall be construed as a reference
to a statutory actuary,

Short title and commencement

76. This Act shall be called the Long-term Insurance Act, 1998, and shall come into
operation on a date tixed by the President by proclamation in the G~Izef(e. 30
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Schedule 1

(Section 31)

Kinds of assets

Requirement for claim to be asset, and definitions

1. For the purposes of this Schedule and section 31 a claim qualifies as an asset in the
Republic only it’ it is enforceable in accordance with the law of the Republic and is
realizable in the Republic, and—
“contract for differences” means a contract the purpose of which is to secure a profit or
avoid a loss by reference to fluctuations in the value or price of—

(u) an asset;
(b) income from such asset;
(c) an index of such assets or the income therefrom;

“derivatives” means—
(a) an option contract as contemplated in the definition of”securities” In wc[ltm

1 of the Stock Exchanges Control Act, 1985 (Act No. 1 ot’ 198S ):
(b) a futures contract and an option contract as detined in seclion I 01 [he

Financial Markets Control Act, 1989 (Act No. 55 ot’ 1989): und
(c) a contract for differences;

“listed”, in reiatitm t{] an asset referred to in item 16(5) ot’ the Ttible [o this S~hcdulc.
means that—

(u) there has been granted and not withdrawn, a listing in respect ot [hti[ aw[ tm
a stock exchange outside the Republic, and that transactions In the asset arc
etfected regularly on that stock exchange; or

(b) transactions in that asset are etiected regularly on a regulated nmrkct:
“margin”, in relation to a stock exchange referred to in item 16(5) (a)(fw)  ot’ the Table
to this Schedule, means the margin as defined in regulations issued or approved by the
appropriate authority of the state in which the stock exchange is situated or which is
required by that stock exchange;
“margin deposit” means a margin with SAFEX and a stock exchange referred to in item
lo of the Table to this Schedule;
“margin with SAFEX” means the margin as defined in the rules of the South African
Futures Exchange, referred to in section 17 of the Financial Markets Control Act, 1989;
“n.e.s.”  means not elsewhere specified in this Schedule;
“regulated market” means a market situated outside the Republic which is characterised
by—

(a) regular operation; and
(b) the fact that regulations are issued or approved by the appropriate authority of

the state where the market is situated to determine c[mditi(m-
(i) for the operation of and access to the market: and

(ii) to be satisfied by a financial instrument in order for it [u be effectively
traded in the market;

“securities” includes bills, bonds, debentures and debenture stock, loan stock,
promissory notes, annuities, negotiable certificates of deposit and other financial
instruments of whatever nature;
“shares” includes share stock.

Derivatives

2. An instrument shall be deemed not to be a derivative for the purposes of this
Schedule unless—

(t~) it is based on an underlying asset of the kind set out in the Table to this
Schedule or has the equivalent effect to such an instrument; and
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(b) in the case fJf—
(i) an over-the-counter instrument, it is capable of being readily closed out

and is entered into with a counterpart approved by the Registrar subject
to such conditions as he or she may determine;

(ii) an instrument referred to in item 16(5)(d)  of that Table. it is listed; or
(iii) any other instrument, it is regularly traded on a licensed stock exchange

in the Republic, or on any other financial market in the Republic
approved by the Registrar subject to such conditions as he or she may
determine.

Kinds of assets

3, The kinds of assets contemplated in section 31 ( 1 )(b),  are those set out in the
following Table:

Table

Item Description of assets
no.

1. Bank notes and coins, including Krugerrand coins of all denominations, issued or
caused to be issued in terms of the South African Reserve Bank Act, 1989 (Act No
90 of 1989).

2. A credit balance in an account with, or a deposit, including a negotiable deposit m
a bill, accepted by, an institution finally registered under the Banks Act, 1990 (Act
No. 94 of 1990), or the Mutual Banks Act, 1993 (Act No. 124 of 1993).

3. Public deposits with the Corporation for Public Deposits established by section 2 of
the Corporation for Public Deposits Act, 1984 (Act No. 46 of 1984).

4. Securities issued by, and loans made to, the Government of the Republic in terms
of section 19 of the Exchequer Act, 1975 (Act No, 66 of 1975).

5. Securities and loans guaranteed by a Minister of the Republic under section 35 of
the Exchequer Act, 1975.

6. Securities issued or guaranteed by, and loans made to or guaranteed by, a body,
council or institution under the repealed Provincial Government Act, 1961 (Act No.
320f 1961).

7. Securities issued by, and loans made to, the Local Authorities Loans Fund Board
under the Local Authorities Loans Fund Act, 1984 (Act No. 67 of 1984).

8. Securities issued or guaranteed by, and loans made to or guaranteed by. the Rand
Water Board under the Rand Water Board Statutes (Private) Act, 1950 (Act No. 17
of 1950).

9. Securities issued or guaranteed by, and loans made to or guaranteed by, Eskom
under the Eskom Act, 1987 (Act No. 40 of 1987).

10. Securities issued or guaranteed by, loans made to or guaranteed by, and deposits
with, the Land and Agricultural Bank of South Africa under the Land Bank Act,
1944 (Act No. 13 of 1944).

11. Securities issued or guaranteed, and loans raised or guaranteed, under [he Legtil
Succession to the South African Transport Services Act, 1989 (Act No. 9 of 1989).

12. Securities and loans, n.e.s., which are—
(u) issued by or made to a body corporate established by a Itiw t)t’ the Republic:

and
(b) tipprt)vetl by the Registrar for the purp)ses  of this Schedule  gcmwilly hy

notice in the Ca:t’ttt’  subject to the c~mditi{ms determined by [he Rcpistr~r and
specitied  in the m)[ice.

13. Securities issued by—
((I)  the government of;
(b) a local authori[y in; or
(c) ~ body corporate established by a law of,
a territory forming part of the Republic but which territory at any time before
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27 APrll ] go~ dld not fornl ptir[ of’ [he Republic, which securities have been
approved by the Registrar for the purposes of this Schedule generally by notice in
the Guzet[e and subject to the conditions determined by the Registrar and specified
in the notice.

14. [removable property in the Republic.
15. Motor vehicles, furniture and office equipment, including computer equipment,

used by the long-term insurer concerned in the course of its business in the
Republic.

16. ( 1 ) Shares and debentures issued by a company incorporated in the Republic,
(2) Shares, debentures und depository receipts which are—

(a) issued by an institution incorporated outside the Republic; and
(b) listed on a licensed stock exchange in the Republic.

(3) Linked units—
(a) in respect of institutions one or more of which is or are incorporated

{mtside the Republic; and
(b) which are listed on a licensed stock exchange in the Republic.

(4) Loan stock listed on a licensed stock exchange in the Republic issued by a
company incorportited in the Republic.

( 5 )  ((i) Listed—
(i) securities issued by a government of a country other thtin the

Republic; or
(ii) securities and shares issued by an institution incorporated outside

the Republic,
in respect of which the Registrar has recognised the—
(au)  stock exchange outside the Republic; or
(bb)  country, other than the Republic. in which the regulated market

concerned is situated,
subject to the conditions determined by the Registrar.

(b) A credit balance in an account with, or a deposit, including a negotiable
certificate of deposit or a bill, accepted by, an institution incorportitecl
outside the Republic, in a country approved by the Registrar, which
would have been a bunk in terms of the Banks Act, 1990, if it were
incorpmited  in the Republic.

(r-) Units which are derived from or linked to one or more assets referred to
in paragmphs  (a) and (b).

(d) Derivatives and margin deposits on the assets referred to in paragraphs
(u) and (b).

17. Units in a unit trust scheme registered in terms of the Unit Trusts Control Act, 1981
(Act No. 54 of 198 l).

18. Derivatives and the margin deposit in the Republic.
19. Claims secured—

(a) by mortgages over immovable property in the Republic; and
(b) solely by the policy benefits which are to be provided in the Republic by [be

long-term insurer in terms of a long-term policy,
20. Other claims, n.e.s., agtiinst—

(d) a long-term insurer in terms of a long-term policy;
(b) a person in the Republic; and
(c) any stock or shares in a body corporate which is not incorporated and

registered in the Republic but which, in the opinion of the Registrar, carries on
business in the Republic and which has been approved by tbe Registrar
generally by notice in the Gazet[e  and subject to the conditions determined by
the Registrar and specitied  in the notice.
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Schedule 2

(Sections 30 and 31)

Method of calculation of value of assets and liabilities

Part I

Valuation of assets

Definitions

1. For the purposes of this Schedule—
“linked policy” means a long-term policy of which the amount of the policy benefits is
not guaranteed by the long-term insurer and is to be determined solely by reference to
the value of particular assets or categories of assets which are specified in the policy and
are actually held by or on behalf of the insurer specifically for the purpose of the policy;
“market-related policy” means a long-term policy, other than a linked policy, of which
the amount of the policy benefits is not guaranteed by the long-term insurer and is to be
determined in whole or in part by reference to the value of particular assets or categories
of assets;
“market value”, in relation to an asset, means—

(a) in the case of ,an asset which is listed on a licensed stock exchange and for
which a price was quoted on that stock exchange on the date as at which the
value is calculated, the price last so quoted;

(b) in the case of an asset which is a long-term policy, the amount which on any
day would be payable to the policyholder upon the surrender of the policy on
that day;

(c) in any other case, the price which could have been obtained upon a sale of the
asset between a willing buyer and a willing seller dealing at arm’s length, as
estimated by the long-term insurer, or by the Registrar if the Registrar is not
satisfied with that estimate.

Amounts to be disregarded

2. For the purposes of the calculation of the value of assets contemplated in sections
30 and 31—

(a) there shall be disregarded—
(i) any amount of premium which is due and payable but unpaid, including

a premium debited to an intermediary or a defer-red installment of a
premium;

(ii) an amount, other than a premium, which remains unpaid after the expiry
of a period of 12 months from the date on which it became due and
payable;

(iii) an amount representing administrative, organisational or business
extension expenses incurred directly or indirectly in the carrying (m (JI
long-term insurance business;

(iv) an amount representing goodwill or an item of a similar nature;
(v) an amount representing a long-teml policy in terms of which [he

long-term insurer concerned provides or undertakes to provide a policy
benefit;

(vi) an amount representing a prepaid expense or a deferred expense; and
(vii) an amount representing a reinsumnce  contrac( in terms of which (he

long-term insurer concerned is the policyholder. except to the extent that
it represents a claim against a reinsurer in terms of’ [he reinsurance
contract; and

(b) the value of the assets mentioned in paragraph 3, in which a reference to tin
item by number means a reference to the item of the Table to Schedule 1. shall
be as specitied  in that paragraph.



Calculation of values

3, The value for the purposes of-
(CJ) section 3 I(l)(b) of-

(i) a Krugerrand coin referred to in item 1, shall be the price which the South
African Reserve Bank is prepared to pay for’ it on the ckite as at which its
value is calculated;

(ii) a credit bakmce, deposit or margin deposit referred to in items 2, 3, 10,
16(5)(b)  and (d) and 18, shall be an amount not exceeding the amount
thereofi

(iii) an asset referred to in items 4,5,6,7, 8,9,  10, 11, 12, 13 and lo,
shall be an amount equal to—

(CM) the cost of acquiring the asset less the amount of interest which
was due or had accrued at the date of acquisition and which
was paid to the long-term insurer concerned after that date and
the amount of commission or stamD dutv which is included inm.

that cost paid in respect of the acquisition; m
(bb) the capital amount repayable upon the redempti(m (Jt the usse(.

whichever amount is the lesser or, if the Registrar so auth{}riws. ;i[l
amount arrived at in accordance with a method of annutil ;idjustment
approved by the Registrar;

(iv) an asset refenred t{) in item 16( 1 ). (3). (4). (5)(~~)(ii)  and (() which is li~tcd
(m ti stock exchimge  and for which a closing price was quo(ed  (m [hill
stock exchange on the date as at which the value is determined. sh:dl be
the closing price, or the closing price last st) quoted.

(v) an asset referred to in items 16(5)(() and 17, shall be the price ~it which
the unit would have been repurchased by the unit (rust nuinagenmnt
company on the date as at which the value is calculated, and in the L’:IW
of a property unit trust, if it is listed on a stock exchange and ft~r which
a price was quoted on that stock exchange on the date as at which the
value is determined, shall be the closing price, or the closing price Iwt so
quoted;

(vi) a futures contract referred to in items 16(5)(d)  and 18, sh~ill be
determined by tbe mark-to-market as defined in the rules of the South
African Futures Exchange referred to in section 17 of the Fintincial
Markets Control Act, 1989 (Act No. 55 of 1989);

(vii) an option contract referred to in items 16(5)(d)  and 18 for which a price
was quoted on a stock exchange on the date on which the value is
calculated, shall be that quoted price;

(viii) an asset referred to in item 19(b),  shall be an amount not exceeding the
lesser of—

(cm) the amount which, had the regulations not been applicable,
would have been paid by the long-term insurer had the policy
been fully surrendered on the date on which the value is
calculated: or

(bb)  the amount of the loan or advance, including any accumulated
interest, less the amount of any unpaid commission for which
the long-term insurer is or will be liable in respect of the
policy;

(ix) an asset referred to in item 14, 15, 16(1), (2). (5)@)(ii), (b) or (c). 19(a)
or 20, or an asset not otherwise specified in this paragraph, shall be—

(au) in the case of an asset which is interest-bearing and which is
redeemable on a specified date or dates, an amount equal to the
lesser of-

(A) the cost of acquiring the asset less the amount of
interest accrued, or stamp duty or commission paid on
its acquisition, which is included in that cost; or

(B) tbe capital amount repayable upon the redemption of
the asset;

(bb)  in any other case, an amount not exceeding that which could
have been obtained on the sale of the asset in the country where
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(be asset  is situated between a willing seller and a willing
buyer, acting at arm’s  length and in go<d faith,  as estimated by
the insurer:

(x) an asset referred to in item 20((1), shall be the wmmnt which would be
payable to the policyholder on the full surrender of the p(~licy  on the ckry
on which the value is calculated;

(xi) 2 derivative not mentioned in subsubparagmph  (vi) (w ( viii) shall be
calculated as determined by the Registrar from  time to time; :ind

(b) section 30( 1 )(a) and (b) of-
(i) assets of the kinds mentioned in the Table to Schedule I; and

(ii) assets similar in nature to the kinds mentioned in the Table to Schedule
1, unless inappropriate,

shall be calculated on the same basis as prescribed in subparagraph ((/).

Savings

4. ( I ) Notwithstanding paragraphs 2 and 3—
(a) assets held by or on behalf of a long-term insurer for the purposes of linked

policies and market-related policies shall be valued at market value:
(b) if the Registrar is satisfied that the value of an asset, when calculated in

accordance with paragraph 3, does not reflect a proper value, the Registrar
may direct the insurer to appoint another person, at the cost of the insurer. to
place a proper value on that asset or the Registrar may direct the I(mg-term
insurer to calculate the value in another manner which the Registrtir
determines and which will produce a proper value for that asset.

(2) In the case of an asset—
(a) in respect of which no basis of valuation is prescribed in paragraph 3(c( ); or
(b) referred to in paragraph 3(b)(ii) where the basis prescribed is inappropriate,

the valuation shall be in accordance with Generally Accepted Accounting Practice.

Part II

Valuation of liabilities

Definitions

5. In this Part, unless the context otherwise indicates—
“approved reinsurance  policy” means—

(a) for the purposes of calculating the contingent liabilities of a long-term insurer
under unmatured  long-term policies in terms of which the policy benetits  are
to be provided—
(i) in the Republic, any proportional reinsurance  policy in terms ot” which

the reinsurer is liable for the liabilities under unmatureci  policies which
remain in force until the contingent liability under unmaturecl  policies
has expired, entered into by the long-term insurer with—
(au) another long-term insurer registered to do l(mg-ternl  businrs~ 01” the

same class, only if that reinsurance  policy is also to bc dlwhiwgccl il~
the Republic;

(bb)  another insurer approved by the Regis[riir;  or
(cc) any reinsurance  effected prior [o 1 January 1952. :md i-cl;itlng [()

long-term policies issued before that date; or
(ii) outside the Republic, a reinsurance  policy rela[ing [t) [he C(IIIIII)gCI)I

liabilities c(mcerned;  or
(b) for the purp~ses  ot’calcLllating  [he Iiabili[ies  t)! a Itm.g-tcrln Iosurcr  ()[hcr th,in

comingent  liabilities under  unrna[ured  Iollg-tern)  policies. :IIIy IcIll\u  ILIncc.
“capitalised value” means  the value  capitalised tm the relevant da[c and ciIIL’ul:iIed
having regard to the—
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(u) mortality table specified in paragraph 7;
(b) morbidity [able specified in pamgmph  8; and
(c) assumed rtites of interest specified in paragraph 9,

applicable to the policy concerned;
“date of calculation”, in relation to a policy, means the date as at which the cxlntingent
liability under the policy is determined;
“rnoditied  net premiums” means the net premiums which have been modified, in the
case of a long-term policy other than a fund policy or a sinking fuml policy, under which
the long-term insurer undertakes to provide policy benetits upon the occurrence  and
solely for the reason of-

(u) a health event, a disability event or the event of the life of the Iite insured
having ended, and under which the premium is payable in specified armmnts
throughout the period until that event occurs, by—
(i) calculating those net premiums as if that undertaking becomes (~pcrative

a year later than it actually does; or
(ii) increasing [hose net premiums by an amount which, on the date that

undertaking becomes operative, equals  1,5 per cent of tbe value ()( (bow
policy benetits  commuted over the whole O! th:it period,

whichever modification produces the higher contingent liability under the
policy; or

(b) a health event, a disability event or the event of the Iite of the Iit’c inwred
having ended or having continued for a period, where the premium is payable
in specified amounts throughout a particular period, by—
(i) calculating those net premiums as if that undertaking becomes  operative

a year later than it actually does and as if that particular period were
reduced by one year; or

(ii) increasing those net premiums by an amount which, on the date th:lt
undertaking becomes operative, equals 1,5 per cent of the value ot [how
policy benefits commuted over the whole of that particular peri~xl,

whichever modification produces the higher contingent liability under the
policy;

“net premiums” means premiums each of such an amount that, if all premiums payable
under the life policy concerned had been net premiums, their value, cupitalised  (m the
date on which the liability of the long-term insurer under such life policy c~mmwnced.
would have equalled the capitalised value of the policy benefits, excluding any bonus.
on the said date according to the contingencies up(m which such policy benefits arc
payable, calculated as prescribed in this Schedule.

General requirements

6. ( 1 ) For the purposes of this Part a calculation of the liabilities ()( a long-term insut-ct
shall be deemed to be a calculation on the minimum busis it’ the applicable requirements
of this Schedule hove been complied with in making the calculations.

(2) In calculating the contingent liabilities under unmaturecl  long-term policies
refereed to in sections 30( 1 ) and 31, a long-term insurer may udop[ any rew+onable  basis
which it thinks tit, provided it places a proper value upon the contingent Ii:ibili[ies
having regard to—

(a) the rate of mortality among persons whose lives it has insured which has been
experienced in the past and which it estimates will be experienced in the
future;

(b) the rate of morbidity experienced in the past and which is expected to be
experienced in the future:



({:) the average rate of investment return which it has earned in the past and which
it estimates it will earn in the future in respect of such of’ its assets M rela[e to
the long-term insurance business concerned; and

(d) the expenses of the carrying on of the long-term insurance policy concerned,
including commissions and other expenses incurred in connection with the
receipt of applications for policies or the collection of premiums:

Provided that the contingent liabilities as determined by means of such calculations me
not lower than they would have been had they been calculated on the minimum basis.

(3) Any estimate made by the long-term insurer in terms of subparagraph (2)(u), (b)
or (c) shall be subject to revision by the Registrar.

(4) In the calculation on any basis of contingent liabilities under this Part—
(a) no policy shall have a negative liability; and
(b) the capitalised value of any vested bonuses standing to the credit of the

policyholder on the date of calculation, and the capitalised value of any
reduction of premiums which has been granted as a bonus or which has been
obtained by the surrender of a bonus or by the giving of wry valuable
consideration or in any other way, shall be included in the contingent liability
of the long-term insurer under the policy concerned.

(5) Where a portion of a future premium is not contractually payable but can become
payable at the option of a policyholder, such portion of a future premium and the benefits
purchased thereby shall be disregarded, unless it will increase the liability of the
long-term insurer under that policy.

Mortality tables

7. A contingent liability under an unmatured  long-term policy shall—
(a) in the case of a life policy under which—

(i) the policy benefit to be provided is an annuity, be calculated—
(au) in respect of the period before the annuity commences, in

accordance with the ultimate mortality tables published by the
Actuarial Society of South Africa in the publication titled “S.A.
1956-62 Tables for Assured Lives”; and

(bb)  in respect of the period from the date on which the annuity
commences, in accordance with the mortality tables published by
the Institute of Actuaries of England and the Faculty of Actuaries of
Scotland and titled “The a (55) Tables for Annuitants”; or

(ii) the policy benefit to be provided is another one than an annuity, be
calculated in accordance with the ultimate mortality tables published by
the Actuarial Society of South Africa in the publication titled “S. A.
1956-62 Tables for Assured Lives”;

(b) in the case of an assistance policy, be calculated by using the mortality tables
titled “English Life Table No. 8 (Males)”;

(c) in the case of disability and health policies, be calculated by using the
mortality tables [itled “S. A. 1956-62 Tables for Assured Lives” with an age
reduction of 3 years;

(d) in the case of any other long-term policies, where applicable, be calculated by
using the mortality tables titled “S. A. 1956-62 Tables for Assured Lives”; (x

(e) in any other case, be calculated by using such other mortality tables as
approved by the Registrar.

Morbidity tables

8. A contingent liability under an unmatured  long-term policy shall—
(u) in the case of a disability policy providing long-term disability income

benefits, be calculated in accordance with the morbidity tables titled the
6’1964 Commissioner’s Disability Tables”;
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(b) in the ctise of health policies or disability policies other than the policies
referred to in paragraph (a), be calculated in accordance with past experience
in [he Republic modified by expected future trends; or

((:) in any other curse, be calculated in accordance with such other rmwbiciity  table
as tipproved by the Registrar.

Rates of interest

9, The calculation of a contingent liability under this Schedule shall be based on a rate
of interest per annum of—

((l)
(b)

([’)

((1)

14 per cent in the case of a life policy under which an annuity is being paid;
10,5 per cent in the case of a disability or health policy under which policy
benefits have become payable in more than one payment;
5 per cent in respect ofany business, other than annuities being paid at the date
of calculation, where any interest, dividends and rents attributable to such
business do not attract tax; and
4,5 per cent in any other case.

Method of calculating contingent liabilities

lo. ( I ) For the purposes of [he calculation of the c(mtingent Iiabiii[y  under :m
unma[ured hmg-term  policy-

(a) such liability shall. in the case where the premium (w any p(w[l(]ll  (JI Ihe
premium paid by an individual or a grxmp ot” perwms  insured [hereunder IS
paid by the long-term insurer concerned into tin investmen[  accxmn( or is used
by it to purchase units  in an investment p(m[ti)li(l Aminis[e[cd  by i[ iInd

another  p(mion of such premium (it’ any) is utilised tor insurance cover up(m
[he death of such individutil  or u member of the group c(mucmccl, such
liability shall be the gross value of the portion in such investment acc(mnt or
the units in such investment portfolio allocated to such long-term policy. plus
an amount calculated in respect of such insurance cover (if any) with due
regard to the difference between the amount payable upon the detith of such
individual or member and the projected value of’ such p(mti(m or unit (m the
date of such death: Provided that—
(i)

(ii)

(iii)

the value of such portion shall be determined with due regw-d to, in the
case of an investment account, any vested bonuses accrued from such
portion to such individual or member or, in the case of an investment
portfolio, the price at which such units may be sold:
no amount shall be deducted from the gross value ot’ such portion or units
in respect of future payments to be made from such investment p(]rtt’olio,
as the case may be;
allowance shall be made in such calculations for initial expenses incurrecl
by the long-term insurer concerned, which shall not exceed  120 per cent
of the maximum commission which may be paid to any intermediary in
terms of section 49 in respect of any recurring premium policy. spreud
over the full premium-paying term, separately for the initial premium
and each premium increase after inception, according to the following
formula:

Initial expense allowance at duration t =

1,2 X total commission X
‘x+t:n - 1 -t I

1
x(l+j)’

‘x:n - 1
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calculated at an interest rate of 4,5% with j = 8% for taxed business and
at an interest rate of 5% with j = 9% for untaxed business where

x = valuation age at entry,
n = min {max (10,75 – x), ppp} and

ppp = prenliunl  paying  period.

(iv) such liability shall—
(cm) if any insurance cover is, in terms of the long-term policy

concerned, an amount guaranteed by the long-term insurer con-
cerned for the full period of the long-term policy concerned, in
return for an undertaking by the life insured under such contract to
pay a particular premium for such full period or until the occurrence
of the death of such individual or member of the group concerned,
be not less than the contingent liability which such long-term
insurer would have incurred under a long-term policy in terms of
which such long-term insurer undertook to pay such guaranteed
amount in tbe event of the occurrence of the death of such person or
member occurring during such full period of such long-term policy;
and

(bb)  if any insurance cover is, in terms of tbe long-term policy
concerned, an amount guaranteed by the long-term insurer con-
cerned for a period shorter than the full period of tbe long-term
policy concerned, or if the long-term insurer concerned may, in
terms of such long-term policy increase the premium during the
period of such long-term policy, be not less than the contingent
liability which such long-term insurer would have incurred it’ such
long-term insurer undertook to pay such guaranteed amount in the
event of the occurrence of the death of such person or member
occurring during such shorter period or before tbe date on which the
long-term insurer may increase tbe premium, as the case may be;

(v) save for the allowance referred to in paragraph (iii) of this proviso, the
value of the said investment account or tbe said investment portfolio in
respect of a linked policy and a market-related policy defined in
paragraph 1 of Part I of this Schedule shall be equal to the value of the
corresponding assets as determined in paragraph 4(1) of Part 1 of this
Schedule;

(b) in the case of long-term policies, other than long-term policies referred to in
paragraph (a) in terms of wbicb, in return for an undertaking to pay a
determined premium throughout the period of such policy, a long-term insurer
undertakes to pay a sum of money on the occurrence of the death of any
person or in the event of a person continuing to live throughout any period,
excluding any such policy in terms of which such long-term insurer
undertakes, in addition to any other amounts it undertakes to pay, to pay
amounts as bonuses which are guaranteed by such long-term insurer—
(i) the liability under such policy, in addition to tbe capitalised value of tiny

vested bonuses or reduction of premiums allowed by such Itmg-term
insurer, shall be deemed to be the difference between the capital id
value of the sum insured on the date as at which such Iiubilitics are
calculated, according to [he contingencies upon which th~[ sum is
payable, and the capitalised value on the said date of till future  premium~
payable under such policy, as if each such premium was a [mdilicd net
premium as detined in paragraph 5; and



( i i )  the stiid calculation shall be based (m t h e  exact age, (m [he date t)l
con]nlencernent  (It’  the insurance period in terms of the policy, of” each
pers(m whose life is insured in terms {Jt’ the policy and on the exact age
{It’ such pmxm (m the date :IS at which such liabilities are calculated, and
(m an exact determination ot all relevimt periods; or

(iii ) the calculation shall be htised with rd’eremx  to all the per-s(ms  whose
lives are insured under such policies, on such ages and peri(ds
n~enti(med in strhsuhparagraph  (ii) as will produce a result w h i c h
approximates in theaggregate  the result which wouldhave been ohttiined
b y  meiins of a c a l c u l a t i o n  m;ide i n  acc(mkince w i t h  tb:it
subsubpamgraph;

(c) the contingent liability in the case of any other long-term policy shall be
calculated by reference to the contingencies on which the p(dicy  benefits tire
to be provided and as nearly as is practicable in accord:irwe  with this
paragmph  and pmrgruph  4, 5.6, 7 or & as the case may be.

(2) (a) The calcula(i(m of the initial expense allowance may m)t he bawd on the
current annual premium in respect of policies which have had premium increases  since
inception as this will cause an understatement of the actuarial liabilities.

(b) [n respect of policies which h:ive had premium increases  after inccpti(m.  :in
approxirmrte method may be used.

(c) The approximate method may be based on the assumption  that the tt)t:il incl-caw
in annual premium since inception occurred half-way during (he past dul-atitm t)f’ the
policy as at the valu:iti(m dute.

(d) In respect of future new business the wtluator shall use an accurti(c  me[h(d.

Minimum value of contingent liability under long-term insurance policies

11. Any contingent liability of a long-term insurer under tiny one unmaturcx-1
long-term insurance policy shall not be less than the gu:iraoteed policy beneti[ to be
provided by the long-term insurer in terms of the policy it’ the policyholder (m the d~te
as at which such contingent liability is calculated, exercised ;iny right which he or she
may have in terms of such policy to cancel the policy tmd t{) receive piryrncnt of any
policy benetit which becomes payable or is to be provided in the event of such a
cancellation,

Calculation of security reserve for disability and health policies

12. ( 1 ) The aggregate contingent liabilities calculated in accordance with this Part in
respect of disability policies and health policies shall be increased by a reserve the
amount of which shall be—

(u) in the case of a policy in terms of which the long-term insurer may adjust the
premiums at intervals of three years or less, 30 per cent; or

(b) in any other case, 50 per cent,
of the aggregate of the premiums payable in the period of 12 months ending (m the dtite
of the v~luation, under all those policies.

(2) The aggregate security reserve in respect of disability ;ind health policies shtill not
be less than the amount of RI,5 million, irrespective of the value determined in
accordance with subparagraph ( 1).

Additional reserves

13. ( I ) An AIDS reserve, which is appropriate in the opinion of the statutory actuary,
shall be created,

(2).4 mismatching reserve shall be created, which is appropriate in the opinion of the
statutory actuary, in relation to all policy benefits the amount of which is ptiyable in o
particular currency and in respect of which the assets are held in a different currency.
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Reduction of contingent liabilities

14. The contingent liabilities under unmatured  policies of’ a long-term insurer
calculated in accordance with this Part shall be reduce&—

(u)  by the contingent liabilities covered by approved reinsurance  contr:icts; tind
(b) in respect of each policy, by the amount  of a premium which has not been

received by the insurer after deducting therefrom any commission and any
reinsurance  premium payable in respect thereof.

Valuation of other liabilities

15. ( 1 ) For the purposes of the methods of valuation referred to in sections 30 and31,
the value of the liabilities of a long-term insurer, other than its contingent Iitibilities
under unmatured  policies, shall be determined in accordance with Generally Accepted
Accounting Practice.

(2) Notwithstanding subparagraph (1), any liability of a [ong-ternl insurer in respect
of which its creditor has waived any right to have the obligation discharged until all
obligations to other creditors have been discharged in full, shall be valued in a manner
and for an amount determined by the long-term insurer and approved by the Registrar.

Schedule 3

(Section 30)

Financial soundness method of calculation of value of assets and liabilities

Financial soundness method

1. The value of assets and liabilities referred to in section 30(1 )(a) and (b) shall be
deemed to have been calculated by the financial soundness method if the applicable
requirements of this Schedule and the guidelines issued by the Actuarial Society of
South Africa in concurrence with the Registrar, have been complied with in making the
calculations.

Amounts to be disregarded

2. For the purposes of the calculation of the value of assets by the financial soundness
method, there shall be disregarded—

(u) an amount of premium which is due and payable but unpaid, including a
premium debited to an intermediary or a deferred installment of a premium;

(b) an amount, other than a premium, which remains unpaid after the expiry of a
period of 12 months from the date on which it became due and payable;

(c) an amount representing administrative, organisational or business extension
expenses incurred directly or indirectly in the carrying on of long-term
insurance business;

(d) an amount representing goodwill or an item of a similar nature;
(e) an amount representing a long-term policy in terms of which the long-term

insurer concerned provides or undertakes to provide a policy benefit;
(f) an amount representing a prepaid expense or a deferred expense; and
(g) an amount representing a reinsurance contract in terms of which the long-term

insurer is the policyholder, except to the extent that it represents a claim
against a reinsurer in terms of the reinsurance contract.
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Calculation subject to certain provisions

3. For the purposes of the calculation of the value of contingent liabilities by means
of the tinancial soundness method—

((l)

(h)

((”)

((1)

(e)

after taking into account the termination capital adequacy requirements
ticcorcling  to the guidelines referred to in paragraph 1, no policy shall huve a
negative liability;
where the valuation of’ net liabilities under unmatured  policies is done on the
assumption that premiums are payable annually in advance, an appropriate
deduction in respect of deferred installments of premiums must be made, and
the same assumption must apply as regards expenses;
where a portion of a future premium is not contractually payable but can
become  payable at the option of the policyholder, such portion of a future
premium and the benefits purchased thereby shall be disregarded, unless it
causes an increase in tbe net liability, in which case it shall be valued;
no allowance shall be [made for potential profits to be earned from long-term
insurance policies which the long-term insurer may enter into in t’uturc; tind
such value shall include the amount of capital adequacy requlrclnen(s  a~
determined by the guidelines referred to in paragraph 1.

Only certain assets to be valued

4. For the purpt)ws  of the calculati(m  ot” the value ot assets  rctcrrcd to III \ccIIIm  NM I }

only such assets actually held by the long-term insurer  ~w tl]t)w  iipl)ro\c(l h} [Iw
Registrar in terms ot’ scc[ion  34( I )(u) and (b), may be taken into acc{wn[

AIDS reserve

5. An AIDS reserve, which in the opinion of the statut(wy actuary is apprty}riatc.  mus[
be created, to provide for a possible deterioration ot’ current mortality and morbidity
experience as a result of AIDS.

Effect of reinsurance

6. The contingent Iiubilities under unmatured  policies shall be net ot’ ctmtingent
liabilities covered by approved reinsurance  contracts as detined in P:irt 11 of Schedule 2.

Valuation of other liabilities

7. The liabilities of a long-term insurer, other than its contingent liabilities under
long-term policies, shall be determined in accordance with Generally Accepted
Accounting Practice.
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Schedule 4

(Section 73)

Repeal and amendment of laws

Act no. and year Short title Extent of
repeal

27 of 1943 Insurance Act, 1943 The whole, excluding
section 60( I )(J)

19 of I 945 Insurance (Amendment) Act, 1945 The whole
73 of’ 1951 insurance (Amendment ) Act, 195 I The whole
24 of 1956 Pension Funds Act, 1956 Section 39
25 of 1956 Friendly Societies Act, 1956 Section 50
79 of 1959 Insurance Amendment Act, 1959 The whole
10 of 1965 Insurance Amendment Act, 1965 The whole
$1 of 1966 Insurance Amendment Act, 1966 The whole
65 of 1968 Financial institutions Amendment Act, 1968 Sections 1 to 3, inclusive
39 of 1969 Insurance Amendment Act, 1969 The whole
23 of 1970 Financial Institutions Amendment Act, 1970 Section 1
75 of 1970 Second Financial Institutions Amendment Section 1

Act, 1970
91 of 1972 Financial Institutions Amendment Act, 1972 Sections 1 to 4, inclusive
101 of 1976 Financial Institutions Amendment Act, 1976 Sections 1 to 15, inclusive
94 of 1977 Financial Institutions Amendment Act, 1977 Sections 1 to 8, inclusive
80 of 1978 Financial Institutions Amendment Act, 1978 Sections 1 to 6, inclusive
103 of 1979 Financial Institutions Amendment Act, 1979 Sections 1 to I 2, inclusive
99 of 1980 Financial Institutions Amendment Act, 1980 Sections I to 22, inclusive
36 of 1981 Financial institutions Amendment Act, 1981 Sections 1 to 4, inclusive
82 of 1982 Financial Institutions Amendment Act, 1982 Sections 1 to 2, inclusive
46 of 1984 Corporation for Public Deposits Act, 1984 Section 20
86 of 1984 Financial Institutions Amendment Act, 1984 Sections 1 to 11, inclusive
106 of 1985 Financial lnstitutiorrs Amendment Act, 1985 Sections 1 to 9, inclusive
50 of 1986 Financial Institutions Amendment Act, 1986 Sections 1 to 8, inclusive
51 of 1988 Financial Institutions Amendment Act, 1988 Sections 1 to 2, inclusive
54 of 1989 Financial Institutions Second Amendment Sections 1 to 19, inclusive

Act, 1989
64 of 1990 Financial Institutions Amendment Act, 1990 Sections 1 to 8, inclusive
540f 1991 Financial Institutions Amendment Act, 199 I Section 1
119 of 1991 Financial Institutions Second Amendment Section 1

Act, 1991
41 of 1992 Financial Services Board Amendment Act, The reference to the Insur-

1992 ancc A c t ,  1943,  in  the
Schedule

83 of 1992 Financial Institutions Amendment Act, 1992 Sections I to 13, inclusive
7 of 1993 Financial Institutions Amendment Act, 1993 Section 1
104 of 1993 Financial Institutions Second Amendment Seclions 1 to 20, incluslve

Act, 1993
l130f 1993 income Tax Act, 1993 Sections 63 to 66, lnclu-

sivc
140 of 1993 Revenue Laws Amendment Act, 1993 Sccti(m I
54 of I 996 insurance Amendment  Act, 1996 “1’hc w IMA!

.3 I of 1 9 9 7 Insurance Amemhncnt  Act, 1997 ‘i-hc w hole
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MEMORANDUM ON THE OBJECTS OF THE LONG-TERM
INSURANCE BILL

1. INTRODIJCTlON
The Bill prt)p{ms [he repeal of the Insurance Act. 1943 (Aci N().  27 of 1943). (the
“currcn[  Ac(”  ) in (erms of which the ir]surance  industry is regula[ed  and supervised in
[he Republic and the simultane(ms  promulgatitm  of a Long-term Insurance Act, to
partially replace it. The rest IJI [he current Act is being replaced by the Sh(ml-term
Insurance Bill introduced together with this Bill.

2. BACKGROUND
The following is a short backgr(xrnd  of the Bill’s introduction.

2.1 The need for a new insurance enactment
The reasons for rewritin~ [he current Act are set out below:
2.1.1
2.1.1.1

2.1.2

2.1,3

2.1,4

2.1.5

2.1.5.1
2,1,5,2
2.1.5.3

2.1,6

2.1.7

The current Ac;[ dates back to 1943. This brings forth the following” problems:
The long-term insurance industry has continually undergone major and
significant changes since the current Act bec:irne etfective.  This necessitated
c(mtinual amendments to the current Act to remain abre~ist ot the changes.
over time these amendments resulted in:

an unsystematic enactment with similar topics dealt with in tii(lcrcn[
areas of the current Act;
[he current Act becoming progressively more dillicult to interpret;

— the current Act very often being outdated in re.lati(m to the prxticiil
realities appiying in [he industry, imticularly  in relati(m  to products;

— the current Act failing to clearly regulate expanded and ancillary
activities of long-term insurers, leaving those activities unsupervised and
unregulated: and

— outmoded nomenclature and terminology being used in the current Act.
Poiiticoeconomic changes in the relationship pattern between large businesses
and individual consumers require that cxmsumer  protection measures imd to
be altered and, in most cases, expanded.
The current Act c(mtains a number of provisions which are ohsoicte  wd no
longer tind tipplication, having been overtaken by legal and social develoi~-
ments. Examples thereof are the changes relating to military sel-vice and the
abolition of marital power over married women. 10 fact. section 44 of the
current Act was recently declared unconstitutional by the C(mstitu[ional C(mrt
as it violtited  the rights of married women.
The developments surrounding bank and long-term insurance business
demarcation, foliowing the repeal of the 6th Scheduic  to the Income Tax Act.
1 9 6 2  ( A c t  No. 58 of’ 1962),  and the resuittint  transfer  ot” demar-cati(m
supervision from the Cornrnissitmer  for Inland Revenue [[) the Fin:incial
Services Board, requires that J more ilexiblc apprxuich  be adopted whicil is not
feasible under the current Act.
Chunges in regulatory policy and its underlying approaciws  require an
expanded and different legislative base which cannot be sustained by the
current Act, Examples thereof are:
Disclosure of salient information on products and their costs.
“Fit and proper” testing of the executive management of long-term insurers.
A more functicrnai approach to supervision as opposed to the current
institutional approach.
Expected future trends in the industry, following on a post sanctions and more
internationalised environment, require that legislative provision be made for
meaningful supervision thereof and the disciplines subject to which it is to
take place.
Recent practical experience in the event of insurmce faiiures have highlighted
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2. 1.7.1

2. 1.7.2

2. 1.7.3

2.1.8

2.1,9

:1 number of sbortc(mlings  in [he current Act, most m)tably  in the t’t)llt)wing
:Ireas:
The limited ~bility  of the Regislrar  to intervene signilicanlly  :mil aclit’ely
when failure is appwcnt  but n~l[ yet im[nint!n[.
The limited number of options ~t the dispm:ll of’ the Rcgis[r;ir it’ he {m she Wet-e
to intervene.
The rigidity of the framework within which the Registr:ir has t{) functi~m :incl
[he kick of cup:icity  which he (w she tuis [o aclopt a flexible uppro:ich  tw iipply
his (w her judgment when action is necess:iry.
13ec:iuse of definitiomrl  uncertainty in the current Act cxmcerning  the business
~ireas ot’ I(mg-(errn  insurers and sh{w-term insurers. respectively, they b:ive
progressively  encnmcheil  (m e:icb {)ther’s truditi(miil  rmrrkets. T h i s  under-
scores  the need for better clemarciiti(m  bclween  [he industries and :ilso the
need to have  two separate Acts.
It h:is been necessary to ;imend the current Act fr(ml time to time to c:i[er for
industry specific needs. If those amendments reluted to the gener:il  prx)visi{ms
in the current Act, it has always been problematiciil tn amend the gener~il
provision in relation tu one industry whilst retaining the .slaf~(.r q~io in rel:ition
tu the other, That also required the splitting of the current Act into two iniliistt-y
specitic  Bills, i.e. one for life insurance and one for non-life insurance.

2.2 Guiding principles in drafting the Bill
The following principles were considered impurtiint in drafting  the B i II and were
adhered to as far as tmssible:
2.2.1

2.2.2

2.2.3

2.2.4

2.2.5

2.2.6

2.2.7

2.2.8

‘)79----

77  10----

The Bill w’as designed tu be free-standing and complete as far as possible. so
as to reduce the need tu refer tu extraneous sources for infurnuiti(m.
There was a consistent endeavoiir  tu produce a more “user friendly” Bill. The
Iangu:ige and c(mtent  have been simplified to ease interpretirtion and to
promote clarity.
The provisions ut’ the current Act were reconsidered as to their purpose iincl
significance and, unless necessary, they were deleted m refurmul~iteil.
A deliberate attempt was rmide to creute regukttory flexibility by providing the
Registrar with circumscribed discreti(mary  power, without cre:iting uncer-
tainty :is tu the legal position where the discretion is not exercised.
Whenever the powers of the Registrar are extended to incre:ise  his or her
ability to act swiftly and decisively, sufficient new checks and balances were
introduced to prirtect  fundamental rights.
Due to the costs dissociated with complying with regiil:ition, there was ~in
endeavoirr  not tu impose tiny new or more custly regukitory requirements th:m
the ones currently in force, unless absolutely necessary. Wherever unneces-
sary costs resulted from regulation under the current Act, those :ire being
removed.
It was accepted tb:it the regukttury dispens~iti(m. if too” strict, could implicitly
preserve vested interests by raising the threshold of entry iilto the industl-ics
significailtly. Conseqilently  prx)visiun  is being m:ide to :ill{)w I\)WCI-  thl-csht)lds
for new entfiints without sacrificing regulatory  st:indmis.
Competi t ive neutr:tlity is being preserved betweei~ the l(~ng-tel-nl  :ttlcl
short-term insurance industries ;is well ;is between  individii;il  ii]sill-crs :IIILI

c:ire is being ttilcen not to cre[ite systemic benetits  ii~ ;iny p;irticiiliir  dircc,[i{)l].
Industry involvement  ai~d input w:is obtained  {)n :in extensive b;isi~ in iIII

iilclusive pr-ocess so Lls to e n s u r e  widespre:id industry :icccptancc ,illd
subsequent c(m]pli;ince.
The role uftbe  professitms  in the industries :ind the rcliiince  pl;iccd (It) [l)ct]l  by
the s(ipcrvist)r  :ire significimtly reilctiimd. with the prflfcssi(ms  :Issulning
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increased responsibility to promote corporate governance and internal
discipline.

2.2.11 The common law principles of insurance are disturbed as little as possible, so
as to preserve the basis on which the industry and its clients have obtained
their present interest in the financial sector.

2.3 Summary of major changes in the Bill
The following is a short overview of fundamental changes that are proposed by the Bill.
The instances where new approaches are proposed in relation to existing issues are dealt
with separately later in the memorandum.

2.3.1 Definitions
The Bill provides for major changes to the definitions applying in the current Act. The
definitions are being significantly rewritten. In particular, 6 classes of long-term
business are being defined as opposed to the 3 classes of the current Act. That is
necessary to follow product development in the industry and to delineate more clearly
between long-term and short-term insurance. It also allows for more delailcd :ind
specific reporting and supervision.

2.3.2 Part I
Part I deals with the administration of the Act and creates the office (It Rcgi\(rar and !(s
general powers. This section hus been changed by granting more specific ptjwur~ (t) the
Registrar and the provision of statutory access I() Court by the Rcgi>[rar. w hlch w III
enable him or her to act, particularly to enforce the legisltiti(m by way of civil cimr[
action. An Advisory Committee is established and its generul  functi(mlng  is pr(lvidcd
for. Certain procedural changes in the wiry which the Rcgistrur in[cruc[s w Ith [he
industries, are also proposed.

2.3.3 Part II
This Part deals with the registration of long-term insurers. A number of new provisions
are found here, such as deeming provisions to facilitate action against unregistered
concerns and to create a presumption which domiciles insurance obligations for
regulatory purposes. It also contains a range of new provisions in relation to [he
conditions subject to which registration may take place, allowing greater flexibility and
adding remedies at the disposal of the Registrar where conditions are not adhered to.

2.3.4 Part III
Part 111 is a significant departure from the current Act in that it proposes to empower the
Registrar to regulate ancillary business activities of long-term insurers where such
activities may pose a risk to insurance assets. Those provisions also confer the power on
the Registrw to continuously delineate between the business ureas of the two insurunce
industries to prevent further encroachment on each other’s markets. It regulates. in tin
extended manner, the auditing and actuarial professions’ involvement in long-term
insurers and formally imposes audit committee discipline on insurers. Take-overs  of and
share acquisition in long-term insurers are regulated here and a number of new
provisions whereby long-term insurers are precluded from introducing certain kinds of
capital into their capital structures are proposed here. The Registrar is allowed to apply
“fit and proper” testing to the executive management of long-term insurers and to
remove persons not suitable.

2.3.5 Part IV
[n this Part the financial arrangements of long-term insurers are set out. Although the
fundamental principles of the current Act are retained, the ways in which long-term
insurers are to be tested for financial soundness are to be different, as solvency should be
demonstrated nationally as well as internationally, and the latter is becoming more
important. The new tests are more comprehensive and focused. A significant new feature



2.3.7 Part VII
This is a significant new Pal-t in th;it it cre:ites  varioLls ct~nsLlnwr  protecti(m  nwsures.
‘rhe tnaj~wity of” sLlch nwasLlres in the cul”I”enl Act :ire reldind. sonldimcs ret’imllul~lk’d
and improved.  The first n]alor  change  is an ohlig:iti(m  to provide  a summury  of’ policy
pl-uvisiuns  at an e:irly stage.  The  second  is the cstiiblishmen[  of” a nwhimism whereby
business practice  rules wi[h [be turce uf subordinate legislation may be f’urmulated by
the Minister with the assistance of’ the Registrar and Advisury Cummittee, to dtml
q u i c k l y  und focused  with mtilpractices  that occur in purticultir  areas,  following a
trimsp:utn[ procedure.

2.3.8 Part VIII
In this Part the criminal oft’enccs to be entictecl by [he Bill we set (w( as well :IS the
pentiltics  ~t[aching  thereto.

2.3.9 Part IX
T h i s  Part sets uut the trtinsitiunal  p r e v i s i o n s  n e c e s s a r y  to effect  the practictil
implementati(m  of the Bill.

2.3.10 Schedule 1
This Schedule proposm  the kinds of’ :Issets that may be held by a long-term insurer. N{)
major  changes we proposed” to the current Act’s pruvisi(ms  thereon.

2.3.11 Schedule 2
Schedule 2 cunt;lins the prescribed btisis of :)ctuarial  valuati(m of the wets and
liabilities of long-term insurers. It follows the current Act d hus been changed to swine
degree, so as tu make it more appropriate.

2.3.12 Schedule 3
This Schedule prx~poses  the financial soundness basis  of actuarially valuating the assets
and liabilities of I(mg-term  insurers. This is not c(mt:iined  in the current Act but is
imposed  (m the industry presently by w:ty of LI RV CircLll:tr. Its inclusi(m  in [he Bill is
therefore new but its c(mtent  is funckmwntally  the same  us i~t present.

2.3.13 Schedule 4
This Schedule lists the laws that h:ive to be repealed in part or in full up(m en:lctment of
the Bill and is of a technical nature.

3. DIFFERENCES IN APPROACH TO ISSUES BETWEEN THE CLIRRENT
ACT AND THE BILL

Hereinafter it is attempted to shortly  indicate  where different print’ip]c~ we’re iIL]ol)lL’d  in

the approach  to existing  issues in the Bill. It ft)ll(~ws  u sys(em  whereby the principle (If
the prt)visiotl  of the current Act is st~lted (p:wagrapb  (ti)), f~~llt~wul b) [hc p]inciplt
pr~)posed  in [be Bill  (p:lrilgraph  (h)) :ind ;I short  explan;ition  i)f’ the  rc;i\on  [hcr~.ftw
(pma:r:tph (()),

.3.1 {;eneral principles
The following” we gener:ll principles tt)llowcd in dr:lfting [Iw B[ll

3.1.1 Industry definitional anomalies
(it ) Clitw\/t  jx~,viticlt]
The prewn[  definiti{)ns  enabled progressive encrx):ichment  by the Itm.g-term and
short-term insunmce  industries (m each  other’s traditional nmrkets.  And resulted in
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the incorrect application of statutory mechanisms to place products on the market.
(b) New approuch
Definitions have been reformulated so as to enable both industries to do what they
are presently doing in practice, even if it means direct competition in the same
markets.
(c’) Reason

It is not possible to extract the industries from markets where they have developed
vested interests, thereby removing any possible reversion to historically prevailing
demarcation. Instead they will have access to common markets but further
encroachment will be stopped,

3.1.2 Conditional registration
(u) Current position
The Registrar’s power to determine conditions subject to which registration of
long-term insurers is granted is questionable and uncertain.
(b) New approach
Explicit provision is made to determine conditions subject to which new long-term
insurers may be registered and which shall function as a specific regu]titory
mechanism on an individual and focused basis.
(c) Rea.sotj
Regulatory difficulties are experienced when specialist long-term insurers are
registered and in relation to the determining of limiting conditions so as to enable
lower capitalisation levels and the control of specific risk ureas.

3.1.3 Variation of conditions of registration
(a) Current position
Conditional registration is questionable in law and where it does happen, changes
to the conditions are problematical.
(b) New approuch
Circumstances under which the conditions may be changed subsequent to
registration are set out and the Registrar is enabled to act swiftly and lawfully if
required.
(c) Reason
The proposal follows from the need to be able to restrict or amend the contractual
capacity of a long-term insurer given proper cause, with a clear legal basis and a
clear procedure.

3.1.4 Insuring the human foetus
(a) Current position
No mention is made of insuring a foetus and as a result of the current legal status
of a foetus, it is uncertain if insurance may be effected in relation to it.
(b) New approach
Explicit provision is proposed for insuring a foetus and a deeming provision is
introduced whereby u foetus “lives” for the purposes of insurance contracts.
(c) Reason
This will settle the legal issue surrounding the insurance of a foetus, particularly
significant in relation to medical advances in the treatment in utero of a foetus. The
legal status of a foetus is not otherwise affected thereby.

3,1.5 Power to enforce the Act by court order
(u) Current position
The Registrar is only clearly given access to court as litigant, for the purposes of
judicial management and liquidation. The Registrar’s power to litigate is dubious in
relation to other matters.
(b) New approach
The Registrar will be able to litigate in a number of instances, particularly in
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relation to the enforcement of the Act, by obtaining orders ugainst recalcitrant
persfms.  Ft)r example, it’ the Registrar prohibits a misleudirrg  advert and the pers(m
concerned carries on with it. the remedy is a Court order. An unregistered perstm
may be sequestrated to the benetit of its policyholders.
( c )  Re(i.soil

It is a speedy remedy, the cost of enforcement is prim: irily  transferred [o the
transgressor and the need for intippropriate criminal s:tncti{m as coercive
methodology is removed in part.

3.1.6 Deeming provision of carrying on insurance business
(u) Current position
Whether or not a person is carrying on insurance business in the Republic is a
factual question. That places a heavy burden of proof on the Registrirr particularly
when fragmentation of activities takes place.
(b) New approach
The performance of any one of a number of acts may create prima fcicie proof that
insurance business is being conducted.
(c) Reason
The prima facie proof facilitates the domiciliation of an entity for the purposes of
registration and also legal action against unregistered persons.

3.1.7 “Fit and proper” testing
(u) Current poxition
The identity, skills and integrity of the executive management are solely at the
discretion of the shareholders.
(b) New approach
The executive management, including directors, have to demonstrate whether they
are fit and proper at the time of application for registration and may be removed by
the Registrar if no longer tit and proper, subject to appeal.
(c) Reason
The need to be able to insist on appropriate skills and integrity in management is
internationally recognised and the right to remove improper management at any
time after registration is required to prevent subsequent problems,

3.1.8 Limitation on business
(a) Current position
There is no provision in terms of which long-term insurers are to restrict their
business to insurance business only.
(b) New approach
Long-term insurers retain their current contractual capacity but the Registrar is
enabled to identify activities and prescribe that certain types of activities, which are
not desirable to be conducted by insurers, may not be conducted and that they
should be conducted elsewhere, for instance by a subsidiary. It will UISO  enable the
Registrar to prevent encroachment by the long-term and short-term insurance
industries on each other’s mtirkets.
(c) Reason
The rationale stems from the carrying on of non-insurance related risks into an
insurer, accounting for such risks, formulating returns for those iictivities ilnd

problems relating to supervising the risk management associated therewith.
Demarcation between the industries will also remain an ongoing issue.

3.1.9 Auditor
((/) Current position
The auditor is only required to report in relation to limi[ecl irregularities tha[ ml
audit may produce.
(b) NevtI ~q~promh
The auditor’s responsibilities are extended to report more widely in r~littio[l to
irregularities, and tbe auditor is indemnified if and when that is done, on a basis
similar to the one in the Banks Act, 1990 (Act No, 94 of 1990).
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( c )  Rwson
The need to enable the auditor to report on irregularities is underscored by recent
experience. The extension of that responsibility must be introduced by law and
requires an indemnity if compliance is to be expected.

3.1.10 Audit committee
(u) Current position
No audit committee is required for a long-term insurer by law, the matter being
regulated by RV Circular.
(b) New approach
The audit committee is legally defined and imposed on long-term insurers, with a
discretion to the Registrar to exempt smaller insurers.
(c) Reason
The need to formalise and enforce audit committee discipline legally on Iong-terlm
insurers is generally accepted.

3.1.11 Financial soundness
(u) Current position
Financial soundness is equated with solvency and upon insolvency s[rict and wvcrc
consequences follow.
(b) NetiI upi~ro~uh
Financial unsoundness is extended to include, for  instance. p~jtwly \prcad a\wIs
Remedies at [he dispostii  of the Registrar bcc(mw  n~{)re varied and tlcxlblc. rm~gtng
from the prohibiti(m to issue  new policies. changes to ctmdi[i(ms  of regi>[riition ai
well as a business plan  of fiction to remedy a prx~blematical situatitm.
(c) Reason
The need to extend the concept of what is tinanciully unsound, stems from prac[iuai
experience, as does the need to have varied and more appmpritite  remedies  at the
disposal of the Registrar.

3.1.12 Undesirable business practice
(u) Current position
Presently included but subject to a long and cumbersome procedure before a
practice is declared undesirable.
(b) New approach
A practice will be undesirable upon so being declared by the Registrar after
consultation with the Advisory Committee and with the consent of the Minister,
whereafter the procedure to confirm the declaration then follows on essentially the
same tem~s as before.
(c) Reason
That will enable the Registrar to immediately put a stop to the practice concerned
without undue delay, and still guarantee sufficient procedural safeguards to the
affected parties.

3.1.13 Consumer protection (in relation to business practice)
(a) Current position
Currently there is very little to overtly protect consumers against predatory
business practices which plague the industry from time to time.
(b) New approach
The Advisory Committee will be actively engaged in the formulation of business
practice  rules with the force of subordinate legislation, aimed at consumer
protection.
(c) Reason
Tbe need for focused, flexible and speedy corrective measures in the event of
unacceptable practices has been demonstrated on numerous occasions. This
mechanism is proposed to fulfil that need and will involve a more balanced solution
to the issues than when only the Registrar and industry are involved.
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3.1.14 Derivative instruments
(a) Current position
Derivative instruments did not exist when the current Act was passed and were
never intended as investment assets, and uncertainty prevails as to their status.
(h) Nebt  approuch
Derivative ins[rurnen[s  are to be allowed as insurance assets under defined
conditi(ms relating to their nature and purpose and the markets where they are
trxied.
(c) Reason
Due to the high risk associated with speculative transactions and their ability to
expose insurers to undue risk, they have to be regulated with care. This position is
in keeping with international practice on derivatives.

3.1.15 Formality in communication
(a) Carrent position
No formal requirements are determined for communication between the Registrar
and the industry.
(b) New approach
It is proposed that requests or applications to the Registrar to make a decision must
be in writing and decisions made by the Registrar have to be in writing for either to
be valid.
(c) Reason
This requirement facilitates free and open oral communication, but compels
writing for binding decisions and establishes a proper record of matters in relation
to appeals to the Appeal Board.

3.1.16 Prohibition to carry on business
(a) Current position
The Registrar may prohibit a long-term insurer from doing business under
circumstances associated with its solvency and where it carries on business in
conflict with the current Act.
(b) Neti  approach
The Registrar is enabled to do so under extended circumstances associated with
other reasons, such as dishonesty, failure to comply with a lawful instruction or
failure to comply with the provisions of the Bill. A formal procedure is prescribed.
(c) Reason
The proposal follows from the need to be able to prohibit the insurer from
continuing to assume liabilities under policies where it may not be able to meet
same, with a clear legal basis and a clear procedure.

3.1.17 Types of shares
(a) Curretrt position
The current Act is vague as to preference shares, debentures, and their vtiriations.
as well as the ability of long-term insurers to use same as capital instruments.
(b) New approach
The issuing or conversion of those instruments is to be prohibited withtwt the
Registrar’s consent, which may be conditional.
(c) Reason
The nature of those instruments are very close, if not identical. [O dcht. [he taking
up of which is generally prohibited by long-term insurers. The Bill prop(vws to
clarify the position without ruling the instruments totally inapplicdde.

3.1.18 Nominee shareholders
((l ) Clirrel]t posiliott”
No restrictitm tm mmlinee shareholders



122

(b) Nw’  apprcxwb
Long-term insurers are to be prohibited from registering shares in the name of
nominees, subject to certain exceptions and the approval of the Registrar.
( c )  Rf?a.son
Nominee share holding makes enforcement of restriction on shareholding  very
difficult.

3.1.19 Control and shareholding
(a) Current position
Change in control requires the Registrar’s consent. Acquisition of more than 25%
shares requires similar consent.
(b) New upproacb
The same position will essentially apply although conditionality and graded
acquisition may be required. Control is defined anew and an obligation (o furnish
information concerning shareholders is imposed whilst the registration of shares
contrary to the Bill is to be penalised.
( c )  Reuson
The proposed regime follows from needs identified in practical experience.

3.1.20 Invalidity of certain provisions

3.1

(u) Curre;lt  position
No explicit provisions as to invalidity of contractual terms.
(b) New ai~proacb
A number of terms biased against policyholders, and  which may have unfair
consequences in relation to the conclusion of the contract, are to be invalidated.
(c) Reason
The proposals will restore a balance between the parties to the extent that the issues
are to be determined on the basis of the actual facts of the transaction.

.21 Prohibition on intermediaries to place business with unregistered insurer
(u) Current position
The current Act prohibits any person from inducing a proposed policyholder to
enter into an insurance contract with an unregistered insurer.
(b) New upproucb
A person rendering services as an independent intermediary in relation to a
reinsurance  policy, is now to be excluded from the above prohibition unless the
Minister decides otherwise. Foreign reinsurers conducting business in South Af’rica
will, however, have to register in terms of the Bill.
(c) Reason
Due to the limited reinsurance  capacity currently available in the Republic and the
distinction being drawn by supervisors internationally between reinsur:ince and
direct business, it is considered appropriate to enable foreign reinsurers a more
transparent way of accepting risks emanating from the Republic, but only through
an independent intermediary.

3.2 Specific principles
The following are specific principles followed in drafting the Bill.

3.2,1 Classes of business
(a) Current position
Only three classes of business exist, resulting in convoluted interpretation and
simulation to conduct certain types of business.
(b) Neti approach
Six classes of business are proposed by which recognition is given to what is
happening in reality and which will enable proper reporting and regulation.
(c) Reason
By clearly defining the new classes, the industry is able to conduct certain
components of its business openly, specialist insurers can be established, further
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encroachment on other markets is prevented and focused regulation is made
possible.

3.2.2 Dividends
(u) Current position
A long-term insurer may not pay dividends if insolvent or if payment will cause it
to become insolvent.
(b) New approach
The above is retained but the actuary will be required to certify that it is financially
sound to pay the dividend concerned.
(c) Reason
Enforcing actuarial involvement of the dividend declaration limits the powers of
the directors and limits the possibility that shareholders may be advantaged at the
expense of policyholders.

3.2.3 Financial soundness
(a) Current position
There is only a statutory prescribed basis for valuating an insurer’s solvency, with
the financial soundness method being imposed by way of RV Circular.
(b) New approach
The statutory basis is retained but the financial soundness basis is to be imposed on
insurers by law.
(c) R e a s o n
The financial soundness basis is presumed to be the basis that will be relied on more
in future and its legal status therefore requires confirmation.

3.2.4 Policy to be actuarially sound
(a) Current position
Only a positive obligation is imposed to ensure that products and premiums are
financially sound, and not that bonus declarations are sound.
(b) New approach
The actuary is to be required to certify that a policy, including the premium, is
actuarially sound, and that the bonus declaration is sound.
(c) Reason
The positive duty ensures that the actuary applies his or her mind regularly to the
pricing of products and their profitability, and that the directors’ ability to declare
bonuses is subject to actuarial veto.

3.2.5 Summary of policy
(a) Current position
No obligation exists to give details of policy contract before actual delivery to
policyholder.
(b) New approach
Insurer is to be obliged to state underwriting criteria, benefits and premium in a
written summary within set time period.
(c) Reason
Here is a problem area in that policyholders do not always understand the nature of
the transaction. This is aimed at providing essential information and to rectify
incorrect information that may void a claim.

3.2.6 Military service
(a) Current position
Extensive protection of benefits when military service is performed by a
policyholder.
(b) New approach
Protection is scaled down to a more equitable arrangement.
(c) Reason
The principle of extending such protection is not considered valid and it could
confer competitive advantages on the industry.



126

3.2.7 Protection of policies on insolvency
(u) Current po.siti<m
Protection is granted subject to a maximum amount and with special benefits in
relation to married women.
(b) New approach
Policy protection will be scaled down and gender differentiation will be eliminated.
( c )  Rea.s[m
Undue protection gives the industry a competitive advantage in relation to other
industries and women are legally emancipated removing the need for special
provisions. (Section 44 of current Act already declared unconstitutional. )

4. CONSULTATION ON THE BILL
The process followed in drafting the Bill was an inclusive one, and the draft was
circulated as widely as possible. A list of interested parties to whom the draft Bill was
circulated the first time is attached as Annexure A. A press release wm issued
simultaneously. A circulation list for the second circulation is attached as Annexur-e  B.
A press release was issued, notifying all interested parties of the draft Bill and invi[lng
their comments. The process leading up to the drafting of the Bil I commenced uh{m[  1 I
years ago when [he first draft of the Bill was produced and circulated in 1986
Subsequently discussions and a round of negotiations were entered into wi[h the
industry. That resulted in a set of principles being agreed on with the industry in 19°0”
Those principles were embodied in a drafr  Bill in 1992. That draft drew wvere induitry
criticism, resulting in a joint FSB and industry committee being f’tmnecl to dratt a ncu
draft Bill. Thtit draft Bill was circulated in 1993. The stirne c{muntttee  [hereat’tcr
processed the comments received and produced the presenl  draft. That draft  W:LS
circulated for final crtmrnent  in 1995.

5. COMMENTS RECEIVED
In all cases where the draft Bill was circulated, comments were received from interested
parties and, where possible, incorporated in the Bill. Due to the voluminous nature of the
Bill, it is not possible to provide details thereon. Although a number of matters may not
be to the full satisfaction of some parties involved, broad consensus was achieved on the
substance and principles of the Bill, and it is not possible or desirable to appease
everybody concerned.

6. POLICY BOARD FOR FINANCIAL SERVICES AND REGULATION
The draft Bill was circulated to the Policy Board for Financial Services and Regulation,
and approved.

7. CONSTITUTION
The Financial Services Board and the State Law Adviser are of the view that the
procedure set out in Section 75 of the Constitution, 1996, should be followed with
regard to this Bill.
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