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GENERAL EXPLANATORY NOTE:

[ 1 Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line iodicatc insertions in
existing enactments.

—. —..—.—.— ———. .-

BILL
To amend the Marketing of Agricultural Products Act, 1996, so as to amend, delete
and insert certain definitions; to emphasise the legal personality of the Council; to
provide anew for the staff  matters of the (hmcil; to provide anew for the financing
of the Council; to provide for regulatory measures other than statutory measures;
to provide anew for the determination of the maximum value of Ievics on a
particular agricultural product; to redefine the Minister’s powers with regard to
pools; to make certain textual alterations; to make fresh provision with regard to
the property of control boards or similar hodies; and to provide for the furnishing
of information to the Council; and to provide for matters connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as
follows:—

Amendment of section 1 of Act 47 of 1996

1. Section I of (Iw Marfw{ing olAgricultural  Products Act, 1996 (hcrcinaftcr rcfcrrcd
to as [he principal Act), is hereby anmldcd- 5

(a) by the substitu[ioo for (Iw dclinition of “agricultural product” of the following
delinilion:

b ’ ‘+yicul[urul product’ means a [primary] product dcclarecl as an
agricultural product in term of subsection (2);”;

(/)) hy (he suhstitu[ion for the definition of “ parliamentary commit[ccs” of the 10
Iollowillg dclinili(lll:

“ ‘l):lll lillllL’ll\;lly  ‘L’(llllllllticcs  Il)c’; ills llw St’luL[ [orl ;III(I I’t}[lli)lif)
[’t~ll]ltliltccs  LIl” I’arlialtk’tlt r~’s[x)ilsildc I’tw  a.gricollural  al~~ir~;’”;

(<) by Illc inscr[ion  alkr lhc dclini[ion  of “produucr” ot’ the Iollowiilg  dclinition:
“ crcgulatory  measure’ means an y measure relating 10 the rcgolation  of I 5
[he markc[ing 0[ agricultural products;”;

~d) by (hc deletion of the dclinition 01 “scII” ;
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(e) by tbc substitution for the definition of “statutory measure” of the following
dclinition:

“ ‘statutory measure’ means a levy contemplated in section 15, and a
direction contemplated in sections 16, [17] 18 and 19;”; and

(j7 by the deletion of the definition of “trust”. 5

Substitution of section 3 of Act 47 of 1996

2. ‘I”lw  Ii)llowil]g scc{i(lll is I)clcby suhs(i([llcd (iw wc{it,ll 3 of” tlw prillcil~:il Act:

“l~st:ll)lislll:lctlt  of National Agricultural Mar-kding  (_huncil

3. ‘I%CIC is hereby cstablisbcd a lwuncilJ  juristic person to bc k]wwn as
Lhc National Agricultural Marketing Council.”. 10

Substitution of section 8 of Act 47 of 1996

3. The following section is hereby substituted Ior section 8 of (he principal Act:

“Personnel of Council and conditions of service

8. ( 1 ) [(a)] Such otliccrs  or employees appointed in terms of the Public
Service Act, 1994, as may be ncccssary  for the proper performance by the 15
Council of its functions, shall be designated for that purpose on a full-time
basis by the Director-General after consultation with the Council.

[(b) The personnel referred to in subsection (a) shall be under the
control of the chairperson of the Council.

(2) The Council may with the approval of the Director-General enter 20
into agreements with persons for the performance of specific duties or
the provision of specific services.

(3) The Minist& shafl be responsible for approving the budget for
the Council after- consultation with the Minister of [~iliiill~~, and the

cxpemscs  of the Council and coillmittces of the C[mncil  shall Iw funded
by the Department from money appropritited for that purpose by
Parliament or reccivcd from other sources approved by the Minister.

(4) The chairperson of the Council shall ensure that proper books
and financial records are kept by the Council, which books and records
shall be audited by the Auditor-General.]

(~) Any oficer  or employee of the Department may be selected by the
Council, in consultation with the Director-General, for transfer to the
Council, and if the selection is accepted by such officer or employee, he or
she shall, no[wiihstanding  any provision to the contrary in the Public
Service Act, 1994 (Proclamation No. 103 of 1994), as frotn  the fixed date or
such later date as may be agreed upon between the Director-General and the
Council, cease to be such an officer or employee and, without interruption
of his or her service, become an employee of the Council.

(3) Any person so transferred shall, with effect from the date of his or her
transfer, be appointed by the Council on the conditions of service
determined by it to a post in the Council which is similar to that which such
person occupied in the Department immediately prior to such transfer:
Provided that-
(a) such person’s salary or salary scale shall not be reduced by such

appointment;
(b) such person shall retain all vacation and sick leave standing to his or

her credit with the Department immediately preceding his or her
transfer, including all monetary hcnctits  attached thcrc{o;

(f) SULI) pcrs(JII shalt  [w c(JIIIpcIls:Il~L(l  l)y [IIC C’t~(il]~’il  Iiwai]y  loss wllic”ll  Iw
(w SIW nuiy incur  M a  rcsull  {JI’  such  lranslcr i n  rcspccl o f ’
uncmploylncnt  bciwlit contributions, medical aid contributions or
other cxpendi(ure  on health care that is ncces.mry  so as not to place
him or hcr in a ICSS favourablc  position with regard to such
expenditure than that which applier] to him or her immediately prior to

25

30

35

40

45

50



6

his or her transfer, as well as for any other loss arising from any
transfer from his or her present headquarters to new headquarters in
accordance with the procedure applicable to ollicers and employees of
the Department; and

(J) such person’s conditions of employment in respect of matters not 5
specified in paragraphs (a) to (c) shall not bc less favorable to him or
hcr [ban those which appliccl to him or hcr immediately prior to the
Iransl”cr.

(4) Any  pws(m  tI:IIIs1211cd  I’I(MII Iltc  1 JCIMrIIJt  CIII i It ICI-111.S  IJ’  sulwcc[it)ll
(2) w h o  inmlcdialcly  p r i o r  10 such transl’cr w a s  a  lnclllhcr 01” lhc 10
GovcrnmcnL  En)ployccs  [’cnsion  f: LInd,  shall nolwithslallding  aIly pl”ovision
to the contrary in any law or in the rules 01 dull pension luml, upon such
[ronslcr  remain a member of that pension lurid for all purposes atd [hc
Council shall contribu[c  [o the stiid pension fund in respect of dxs(  person to
the same extent as an employer is required in terms of the laws on and the 15
rules of that pension fund  to contribute to that pension fund in respect of an
cmp]oyec  who is a member of that fund.

(5) For the purposes of [hc Income Tax Act, 1962 (Act No. 58 of 1962),
no change of employer shall be deemed to have taken place when an olliccr
or employee of the Department is transferrcct  to the Council in terms of 20
subsection (2), and the position of such ollicer or employee in respect of the
phasing in of tax Icvied  on a benefit or advantage derived by reason of
employment or the holding of any ollice as contemplated in Schedule 7 to
the Income Tax Act, 1962, shall be clecmed to remain unchanged.

(6) Any disciplinary steps instituted or contemplated against any person 25
transferred from the Department in terms of subsection (2) in respect of
alleged misconduct conmlitted prior to his or her transfer to the Council,
shall be disposed of or instituted, as the case may be, in terms of the laws
applicable to him or hcr immcdia[ely  before such transfer.

(7) At least one month before the fixed date, the Director-General shall in 30
wriliilg  inform every ofliccr and cInploycc conccrncd  cithcr-
((1) [hat  bC (N” ShC hWi bCCll  SL?lWICd  (Or (lilllSfCI’ [0 [h! coUllCi] ill [L’H)N  of

subsection (2), and 01 the post lhat will IX occupiul  by hilll or hcr aid
the date on which the tmnsfkr  is to take c[lcct; or

(b) that he or she is to remain with the Department and of the post which 35
he or she will occupy.

(8) Notwithstanding any provision to the contrary in the Public Service
Act, 1994, any proposed action of which an officer or employee is notified
in terms of subsection (7), shall be deemed to be an act which may form the
subject of an appeal to the Minister in terms of the said Act. 40

(9) Any such appeal shall be lodged within 14 days of receipt of such
notification by the officer or employee.

(10)  AIIy employee of the Council shall be entitled to the ordinary
severance conditions and benefits, excluding special voluntary severance
conditions, not less favorable to him or her than those prescribed under the 45
Public Service Act, 1994, in respect of a person to whom that Act applies
and whose services are terminated.

( i I ) The Council may enter into agreements with persons for the
performance of specific duties or the provision of specific services, and may
employ persons to assist it in the performance of its functions. 50

( 12) The Council shall pay to its employees such remuneration,
allowances, subsidies and other benelits  as the Council may determine, in
accordance with a system approved from  time to time by the Minister, with
the concurrence of the Minister of Finance.

( I .3) For the purposes of this section, the tcr[ll “lixcd date” shall mean [bc 5 5
dal(’ d~’lc’rlllinc’d  t)y lil~’ i?iitiisl L’f” t)y IIoli~.c  ill IIw {;f/c{  ’//”’.”.—
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Insertion of section 8A in Act 47 of 1996

4. T}w following scc[ion is }wwby insrx[cd  after section 8 of the principal Act:

“Financing of Council

8A. ( 1 ) The funLls 01 the council  shail consist of m(mics appl-opr’ialcd  bj.—
I’illli:llllClll  :Illd ill[crcsl  C:ll”llctl  t)ll  iilvcsl[]lcil[~  Ily IIlc [;t)tRil.

(-21 ‘1’lw [’~lullcil  sI1:III  ullliw ils  lllld~ I(II LIclr:lyiltg  cx[)uiIws  ii
c’()[lncLli(m  wi(h the pcII’orll IaIIcc of” ils  I’uncliolw,

(
((/)

(/))

((’)

((/)

\ ) “1’lw Couiwil -
Aa]l in cacb finalwial  year . tit (Iw ~ilnc Lfc(crmincd by the Minister
submit a budget 01 i[s cstilmmxl  income and cxpcnditurc during the
follmving  financial year for approval by tbe Minister obtained wi[h [hc
concurrence of the Minister 01 Finance;
may in any finaoci:il year. at any time submit supplcnwntary  budgetary
inputs of its cstimalcd cxpemfitul-e for that financial yew, to the
Minister for his or her approval in consultation with [hc Minister ol
Finallcc:
shall not incur my cxpcnditurc  which cxcccds  the total alnount
approved under paragropbs  (a) anLI (b):
In:t\ w ith (he approval of the Minister i]lvc.st any surplus funds of tbc
Council: f’r’ovi~~d  [hat My surplus at tbc cnd o~ a fit;anciai  yc:w shall
be carried over to lhc next linancial year and form part of the hudgct 01
the C(mncil  10 I that financial year.

(4) ((l) Tbe chairperson of Lbe Council shall bc the accorn~[ing  ofliccr
charged with the responsibility of accounting for all money received and
tbc utilisation tklcrcof.

(b) The accounting ofliccr shall cause such I-ccords of account to be kept
as arc ncccssary  to rcprcscnt  fairly the sIa  Ic ()[’  allairs of [hc Council and to
cxpl:lin  Llw tl;illsactiotls  aId Iilm[widl  Imsitioll  [)1’ tlw C(m[)cil.

((’) ‘Ilk’ xxx)ull(illg olliccr  shall  sul)i]lit  ycdwt]d  Iil)allci:ll  st:l(cll]cl)(s  to
ll)c Liil)istcr  within four montl]s  after the ctld 0[ each linancial yc:lr.

(5) ‘h Auditor-Cicneral  shall audit the fwvks  01 accounts, accounting
statements and annuaf financial statements of (I]c Council and shall submit
a copy of [he report on the audit of the said s~atcrncnts to the Council.

(6) The tinancial year uf the Council shall be the period from 1 April in
any year to 31 March in the succeeding year.”,

Amendment of section 9 of Act 47 of 1996

5. Sec[ion 9 of [be principal Act is heleby amended-
(c]) by the substitution in subsection (1) for paragraphs (a) and (e) of the following

paragraphs. rcspecti vel y:
“(a) shall, when requested by the Minister, or of’ its own accord,

investigate, in terms of section 11 (2), the establishment, continua-
tion, amendment or revocation of statutory measures and other
re~ulatol-y measures atlccting the marketing of agricultural prod-
ucts, evaluating the desirability, necessity or eficiency  and if
necessary, proposing alternatives to the cstablishrnent,  continua-
tion, amcochncnt  or repeal of a statutory measure or other regulatory
measure and report to and advise the Minister accordingly;”;

c<(c) may rrndcrtake  investigations and advise the Minister rc.garding—
( i ) agricullura]  ittarkclin~ policy and the application thcrct)f;

(ii) tll~’et) <)l{litl; l[iotlt )l’:lyli  c{ll(tll; ll Ill;lrhclil)g  l~{)liLy ill lc.ldtl~ul I(I
Il:lllolldl  LI’OIIOIII IL’.” ,s{)c’iill :]lld dcvcl(~plllcllt ])f~li~i~’s  a n d
intcrnatiolla[ trends and Lfcvclopl]wnts; [and]

( iii) tbc possibi]itics  fc)r pronloting  tbe objectives mentioned in
section 2(2.); and

~ the ell”cct tha[~c tluukctin,q of products has on the objectives
mentioned in section 2(2). ” ; and

(b)  by (he rklctioo c)[ pmrgr-apb  ((q).

40
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Amendment of section 15 of Act 47 of 1996

6. ,%c(ion 15 of the principal Act is hereby amended by the substitution in subsection
(4) for paragraph (a) of the following paragraph:

“(a) the amount of such Icvy, or the fortmula  by which such a levy shall be
calculated: Providd  that the value of the levies cm a particular agricultural 5
product SIMII not CXCCCLI,  in total,  five pcrccnt of the guidc]ine  price for such
~licultllr;l~>r{)(lltcl,  which goidclincpicc shall-———————. _ —  - _

( i ) he bawd (m ;II] :lvcrag~_lwicc I rdisd miuus tllc cost incurrd up 10]_- —————— —--- ..——— — . .
al ils  lirst point of sa[c during  a prcccding per iod no[ cxcwdillg  [hrcc
years; ancl 10

(ii) hc dc[crmincd  by the Minister in consultation with (I1c Coulwil by notice
in the G[12ct/e; ”.

Amendment of section 17 of Act 47 of 1996

7. Section 17 of the principal Act is hc~cby amended by the substihrtion  for
subsections ( 1 ) and (2) of [hc following subsections, rcspectivcly: 15

“(1 ) The Minister may, apart from any pooling arrangements that may be
instituted in terms of section 16, [by notice in the Gazette direct] arrange that a
pool [shall] be conducted by a particular body, at a particular location for the
purchase and sale of a particular agricultural product or a class thereof and
poblicisc such arrangement by notice in the (%z’[tc. 20

(2) A ~ool conducted in terms of subsection (1) shall be conducted on the basis
that &y ’person who sells to, buys from or participates in any way in such a pool,
shall not be compelled to sell [exclusively] to or buy [exclusively] from such a
pool.’r

Amendment of section 19 of Act 47 of 1996 25

8. The following section is hereby substitotcd  for section 19 of the principal Act:

“llcgistrution

19. The Minister may by notice in the Gaze[~e,  direct that any [producer
of a particular] person mentioned with regard to an agricultural product or
class thereof [or any person who disposes of such an agricultural 30
product or class thereof for a profit, or any person involved in the
purchase, sale, processing or production of such agricultural products
or a class thereof] to which the notice pertains and which such person has
in his or her possession or under his or her control, shall be registered as
specified in the notice.”. 35

Amendment of section 20 of Act 47 of 1996

9. Section 20 of the principal Act is hereby amended by the substitution for subsection
(1) of the following subsection:

“(1 ) The Minister shall [annually] by notice in the Gazette  and through the news
media invite any group of persons which regards itself as a group that is directly 40
affected by this Actor any market intervention in terms thereof and which complies
with the criteria determined by the Council and set out in the said notice, to furnish
the Council with full particulars regarding the reasons why it regards itself so to be
affected or potentially affected, its composition, its address and any other
information that may be required.”. 45

AmcndnlcIIt  01’ scdion 21 of Act 47 of 1996

10. Scctim] 2 I of the principal ACL is hereby atncndccl by the substitution for
subsection ( 1 ) of the following subscdion:

“(1 ) The. Minis(cr  may [appointJ  designate and authorise a persoo as an
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inspector to [exercise the powers and] pelform the [duties] functions referred to
in subsection (3).”.

Amendment of section 26 of Act 47 of 1996

11. Section 26 of the principal Act is hereby amended—
(a) by the substitution for subsections (2) and (3) of the foIlowing stibsections,  5

respect ively:
“(2) From the date of commcnccmcnt of this ACI any propcr(y,

whether movable or immovable, and whether corporeal or incorporeal,
owned, hired or in which any such control board or similar body
established by or under a law mentioned in the Schedule has an interest, 10
shaIl ordy be disposed of, alienated, let, hypothecated or otherwise dealt
with [in order to discharge the scheme’s or body’s liabilities or] , with
the approval of the Minister [be transferred to a trust, the purpose of
which is not inconsistent with this Act].

(3) on dissolution of any scheme in terms of the Marketing Act, 1968 15
(Act No. 59 of 1968), any surplus or shortfall of assets over liabilities of
that scheme shall be dealt with in terms of the applicable scheme [and,
failing any provision which prescribes how such surplus or shortfall
is to be dealt with, the Minister shall determine how such surplus or
shortfall is to be dealt with].”; and 20

(b) by the addition of the following subsection:
~4) Any remaining assets or liabilities, rights and obligations acquired

or accrued in terms of such a scheme, which have not been dealt with in
terms of subsection (3) shall be dealt with in terms of a liquidation
process determined by the Minister by notice in the Gazefte.  ”. 25

Amendment of section 27 of Act 47 of 1996

12. Section 27 of the principal Act is hereby amended—
(a) by the substitution in subsection (2) for paragraph (c) of the following

paragraph:
“(c) the Minister may, [at the request of] after consultation with a 30

control board and [after consultation with] the parliamentary
committees, subject to paragraph (a) and subsection (3), by notice
in the Gazeffe  amend or repeal any scheme, levy, prohibition,
requirement, direction, determination, regulation or notice referred
to in paragraph (a); “; and 35

(b) by the addition to subsection (2) of the following paragraphs:
“fd) the Minister may direct any control board to furnish the Council

with such information pertaining to a scheme and its functions as

(e)

the Council, the Mini~ter or tie parliamentary committees may
require;
any person who is dissatisfied with a decision of a control board
which affects his or her rights, may appeal against such decision to
the Minister who may, after consultation with the Council, confirm,
set aside or vary such decision or make such order in connection
therewith as he or she may deem fit.”.

40

45

Short title

13. This Act shall be called the Marketing of Agricultural Products Amendment Act,
1997.
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MEMORANDUM ON THE OBJECTS OF THE MARKETING OF
AGRICULTURAL PRODUCTS AMENDMENT BILL, 1997

The Marketing of Agricultural Products Act, 1996 (Act No. 47 of 1996), (hereinafter
referred to as the ‘Act’) was approved by Parliament during October 1996 and came into
operation on I January 1997. The National Agricultural Marketing Council (NAMC),
which was established in terms of the Act, met for the first time on 6 January 1997.
During the implementation of the Act and especially (hc establishment of a support
structure for the NAMC certain prrsblcms were cxpcricnccd tl)il(  could only Iw  iiddr~ssd

through amendments to the Act. Tbe proposed amendments to the Act consist of
technical amendments that have become necessary as a result of shortcomings that came
to light during the implementation of the Act:

1. The amendments proposed to the definitions are included either to remove
uncertainty (in the case of tbe definitions of “agricultural product”,
“consumer”, “sell” and “parliamentary committees”) or to effect conse-
quential amendments (in the case of “regulatory measure”, “statutory
measure” and “trust”).

2. The legal personality of the NAMC remained obscured in the Act. It is
deemed to be expedient that the fact is stated unequivocally in the Act.

3. The NAMC and the Department experienced practical problems regarding
control over personnel and the finances of tbe NAMC. The personnel only
consists of seconded public servants wh’o fall under the Public Service Act,
1994,  and it is deemed necessary to state this clearly so as to leave no doubt
as to who is responsible for their day to day management and to remove any
uncertainty in the minds of the staff in question as to their rights. The legal
position of seconded public servants has been clearly set out in numerous
court decisions and requires no further elucidation.

4. The Bill seeks to enlarge on the financial provisions for the NAMC so as to
regulate tbe finances in the same way as those of other similar councils. The
new proposals include provision for the financial autonomy of the NAMC, a
statutory advisory council to the Minister of Agriculture. The expenses of the
NAMC have thus far been included in the budget of the Department find do
not rcprcscnt  additional expenditure.

5. The functions of the NAMC in the Act are not specific enough as to their
authority to investigate, report on and advise on any measure relating to the
regulation of the marketing of agricultural products. The Bill proposes to
specify this function of the NAMC.

6. Tbe so-called statutory “ceiling” which the Act places on any levy that could
be introduced in terms thereof, was found to be impractical. The Bill proposes
to amend the process through which this “ceiling” is determined, and thereby
create a practical yet effective precondition for any levy.

7. Tbe Act provides that the Minister may direct any person to conduct a pool on
the basis of voluntary participation. However, the intention never was to
authorise the Minister to compel any person or body to conduct a pool but
rather that such person or body should agree to take on such responsibility.
The Bill proposes to amend the Act to reflect this intention.

8. The Act provides that the Minister may invite directly affected groups to
register in respect of certain agricultural products on an annual basis. This is
proving to be insufficient and the Bill proposes to make multiple invitations
for registration possible in any given year.

9. The provision regarding the authority to appoint inspectors under the Act left
doubts as to whether it would enable the Minister to designate and authorise
inspectors employed by NGOS. The Bill proposes to clarify this matter by
authorizing such designations.

10. The provisions regarding the assets, liabilities and crmtmctual  rights and
obligiltions ot’ existing agricultural con[rot  Ixmrds  iirc dccmcd  t{) be t(x)
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restrictive with regard to the manner of disposal of the property of control
boards. The Bill proposes that the Minister be given the discretion to approve
the manner of disposal thereof during the course of the business of the control
board. The Bill furthermore proposes the addition of a liquidation process for
control boards, to be determined by the Minister, in cases where inadequate
provision was made therefor in the schemes under which control boards
operate.

1 I. The provision that the scbemc under which a control board operates may only
he repcaicd (w amended ;Il IIw rcqucs(  01’ lhc ctmlr[)l board colwcrlwd i s
L/ndcsirablc  bccausc it could lead to a deadlock il (be Minister and the control
board are unable to agree on the matter. In the light of the fact that all the
control boards are in the process of dissolution, it is deemed to be essential to
authorise the amendment or repeal of these schemes by the Minister after
consul [a[ion with the control boards. The Bill proposes to give the Minister
such authority. It also proposes to authorise the Minister to obtain such
information from any control board as the Minister, the NAMC or the
parliamentary committees may require. A right of appeal to the Minister
against any decision of a control board is also proposed.

The following Departments and bodies were consulted:
National Agricultural Marketing Council
Department of Finance
Co-ordinating  Committee for Agricultural Control Boards
Land & Agriculture Policy Centre
South African Agricultural Union
Chairperson of the Portfolio Committee on Agriculture, Water Affairs and Forestry.

Parliamentary Process
The Department of Agriculture and the State Law Advisers are of the opinion that the

procedure established by section 76 of the Constitution should be followed in respect of
this Bill.


