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(; J; NERA1, 1; XJ’1.ANAT0R% NOTE:

1“Wtmls  underlined with a sol I line Indlcale insertions in
existing enactments.

BILL ~
To provide for the issuing of protection orders with regard to domestic violence;
and for matters connected therewith.

PRJ3AMBJ.E

RJMWGNISING  that domestic violence is a serious mid evil; (hat there is a high
incidence of domestic violence within South African S( ciety; that victims of domestic
violence are among the most vulnerable members of : ociety; that domestic violence
takes on many forms; that acts of domestic violence ma J be committed in a wide range
of domestic relationships; and that the retnmiies curre~itly avuilab]e to the victims of
ckmlestic  violence have proved (o be ineffective; “ J4

AND HAVING REGARD  to the Constitution of Sou. h Africa, and in particular, the
right to equality and to freedom and security of the person; and the international
commitments and obligations of the State towards endiig  violence against women and
children. including obligations under the United Natiot:s Conventions on the Elimina-
tion of all Forms of Discrimination Against Women an I the Rights of the Child;

IT IS THE  PURPOSE O( this Act to atlord the vic ims of domestic violence the
maximum protection from domestic abuse that the law can provide; and to introduce
measures which seek to ensure that the relevant organ of state give full ettect to the
provisions of this Act, and thereby to convey that I

,’~
State is committed to the

elimination of domestic violence,

B E IT THEREFORE ENACTED by the Parliament ( f the Republic of South Africa,
as fo[lows:-

Detinitions

1. [n this Act, unless the context indicates otherwise- –
(i)

(ii)

(iii)

“arm” means any arm as detined in section 1 1 ) or any armament as detined 5
in secti(m 32( I ) of the Arms and Ammuniti(m \ct, 1969 (Act No. 75 of 1969);
(xxiii)
‘“clerk of the court” means a clerk of the COL1 t appointe(i in terms of scctitm
i 3 of the Magistrates’ Ctwrts  Act, i 944 (Act F (~. 32 of i 9-M), and inciucies an
assistant cierk [~f the court so appoin[e(i:  (xvi 10
“c(llllpi;iirl:lnt” means any person wiw is (w h a s  been in  fi ci(~mestic
reiationsilip  with a respondent anti wilo is t)r K(S been sui~jcctcd or aiicgcdiy
subjected  to an act ot’ citmwstic vioicnce. inciu .iing any ciliici in tile care ot’ tiw
c{m]piainan[; (xv )
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(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

“cx~ul-t’” mcan~ any court ctmtc?rnplated in the Magistrates’ Courts Act, [944
(Act N(l. 32 ot’ 1944) or any family court est Lblished in terms ot’ an Act of
P:wli:lment: (xiii)
“damage 10 property”’ means the wilful  dama[ing or destruction of’ property
bcionging  to a u)mplainant (w in which the cot lplainant has a vested interest: 5
(iii)
“dangerous weapon” means any weapon a de~ined  in section 1 of the
[>ilnger~)lls  Weapons  Act, 1968 (Act No 71 oi I %8); (xi)
“d(mwstic  relationship”’ means a relationship between a complainant and a
resp(mdent in any OF the I’ollowing  ways: 10
((1)

(1))

((’)

((/)
(,’)

(/)

they are or were married to euch other, ir:cluding marriage according to
any law. custom or religi(m;
they (whether they arc 01 the same or (Ji’ the opposite sex) live or lived
together  in J relati(mship in the nature OF r uwriage, although they are not,
or were not. married to each other. or are not able to be married to each 15
other:
they are the parents of a child or are per ,ons who have or had parental
resp<msihility  for that child (whether or lot at the wmc time);
they are family tmcmhers related by cons, mguinity, af7inity or adoption:
they are or were in an engagement. dat~ng or cust(~mary relationship. 20
including an actual or pcrwived romantic, intimate or sexual relationship
of any duration; or
they share or recently shared the same residence: (x)

“dornesiic violcuce’” me:tns-
(~[) physical abLIse:

(/1)  sexual ilhuse:
(() emotional. verbal and psychological  abu e;
(d) economic abuse:
(c) intimidation:
(/] haraswmerrt;
(,q) stalking;
(// ) damage to property;
(i) entry int~] the ct~llll~l;lill:lilt’s residence  wit bout consent. where the parties

do not hare the same residence; or
(./) any other controlling or abusive behavio:lr  towards a complainant. 35
where such c(mduct harms, or may cause imrnnent  harm to, the safety, health
or wellbeing of the complainant: (ix)
“economic abuse”” includes-
({I)  the unreasonable Lteprivati(m ~~t’ec(momic  or tinancial resources to which

o Ct)mp lainant is entitled under law or whi :h the complainant requires out 40
of’ necessity, including household nec!es!ities  for the complainant. and
mortgage bond repayments or payment (t’ rent in respect of the shared
residence: or

(b) the unreasonable disposal of household elects or other property in which
the complainant hxs an interest: (v) 45

“emergency monetary relief” means cornp  msation  for monetary losses
sutiered by a complainant tit the time of” the i ;sue of’ a protection order ;IS a
result ot’ the domestic violence. including-
(a) loss ot’ earnings;
(h) medical and dental expenses:
(() relt)cati(m  and tlcccllllilloci:ltic)rl expenses g
((/) household  necessities; (viii)
“emoti(mal.  verbal and psych[~logical abuse’” I leims it pilttern of’ degriding or
hutniliilting conduct to~ids a complainant, illcluding-
(c~) repeated insults, ridicule or name calling”
(b) rcpe~][d threats to CiILIW emotional  pain: or
([) the repe~lted  exhibition of’ obsessive possL  ssiveness  or jealousy, which is

such as to constitute a serious invasion of the cornpltiinant’s privacy,
liberty, integrity tw security: (vi)

“harassment” metins engaging in a pattern of~oncluct that induces the fear of 60
hiirm to a cmnplfiinant incluLling-
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((J)  repeatedly watching, or loitering outside of or near the building or place
where the complainant resides, works, c:lrries on business, studies or
happens to be;

(b) repeatedly making telephone calls or ind~ cing another person to make
telephone calls to the complainant, wheth.x or not conversation ensues;

(c) repeatedly sending, delivering or caus ng the delivery of letters,
telegmms, packages, facsimiles, electroni:  mail or other objects to the
complainant; (xx)

(xiii) “intimidation” means uttering or conveying a ‘hreat,  or causing a complain-
ant to receive a threat, which induces fear; (xi’ )

(xiv) “member of’ the South African Police Service” means any member as defined
in section I of the South African Police Service Act, 1995 (Act No. 68 of
!995); (xvii)

(xv) “peace officer” means a peace officer as defintd in section I of the Criminal
Procedure Act, 1977 (Act No. 5 I of 1977); (x~. ii)

(xvi) “physical abuse” means any act or threatel ed act of physical violence
towards a complainant: (vii)

(xvii) “prescribed” means prescribed in terms of a ]egulation  made under section
19; (xxi)

(xviii) “protection order” means an order issued in t :rms of section 5 or 6 but, in
section 6, excludes an interim protection order; (iv)

(xix) “residence” includes institutions for children the elderly and the disabled;
(xxiv)

(xx) “respondent” means any person who is or has been in a domestic relationship
with a complainant and who has committed or allegedly committed an act of
domestic violence against the complainant; (xviii)

(xxi) “sexual abuse” means any conduct that ab!.lses, humiliates, degrades or
otherwise violates the sexual integrity of the c!)mplainant; (xix)

(xxii) “sheritf”  means a sheriff appointed in terms of .ection 2(I) of the Sheriffs Act,
1986 (Act No. 90 of 1986),  or an acting sherifi’ appointed in terms of section
5(I) of the said Act; (ii)

(xxiii) “stalking” means repeatedly following, pursui  lg. or accosting the complain-
ant; (i)

(xxiv) “this Act” includes the regulations. (xii)

Duty to assist and inform complainant of rights

2. Any member of the South African Police Service must, at the scene of an incident
of domestic violence or as soon thereafter as is reasonabl:  possible, or when the incident
of domestic violence is reported—

(a) render such assistance to the complainant as may be required in the
circumstances, including assisting or making arrangements for the complain-
ant to find a suitable shelter and to obtain medical treatment;

(b) if it is reasonably possible to do so, hand a rwtice containing information as
prescribed to the complainant in the official ianguage of the complainant’s
choice; and

(c) if it is reasonably possible to do so, explain to the complainant the content of
such notice in the prescribed manner, including the remedies at his or her
disposal in terms of this Act and the right to lodge a criminal complaint, if
applicable.

Arrest by peace officer without warrant

3. A peace otlicer may without warrant w-rest any F espondent at the scene of an
incident of domestic violence whom he or she reasonabl!  suspects of having committed

1

an offence containing an element of violence against a romplai ant.
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Application for protection order

4. ( I ) Any complaintint  may in the prescribed ma:lner  apply to the court for a
protection order.

(2) Ifthecomplainan[  isrmt  represented by a legal epresentative,th eclerkof  the
court must inform the complainant, in the prescribed m,mner-

((/) ofthereiiefa  vailable interms  ofthis Act; an(i
(b) of the right to also lodge a criminal complaint against the respondent, if a

criminal otfence has been committed by the r.:spondent.
(3) Notwithstanding the provisions of any other law, !he application may be brought

(m behalf of the complainant by any other person, including acounsellor-, health service
provider, member ot” the South African Police Service, social worker or teacher, who has
a ma(erial interest in the wellbeing of the complainant Provided that the application
must be brought with the written consent of the Compli inant, except in circumstances
where the complainant is—

({/) a minor;
(b) mentally retarded;
(c) unconscious; or
({/) a person whom the court is satisfied is unable to provide the required consent.

(4) Notwithstanding the provisions of any other lau, any minor, or any person on
behalf of a minor. may apply to the court for a protectio~ order without the assistance of
a parent. guardian (M any other person.

(5) The application referred to in subsection ( I ) may be brought outside ordinary
court hours or on a day which is not an ordinary court \ ay, if the court is satisfied [hat
the complainant may suifcr undue hardship if’ the implication is not dealt with
immediately.

(6) Supporting atlidavi[s  by persons who have know ledge of the matter concerned
muy accompony  tbc application,

(7) The application and atlidavits must be lodgeci with the clerk of the court who shall
forthwith submit the application and affidavits to the co.rr[.

Consideration of application and issuing of interim Tmotection order

5. ( 1 ) The court must as soon as is reasonably possible consider an application
submitted to it in [elms ot’ section 4(7) tind may. for (hat purpose, consider such
adcliti(mal evidence as it deems tit, including oral evicence or evidence by afidavit,
which shall form  part of the record of the proceedings.

(2) It’ the court is satisfied that there is prim(r, ficie el. idence that—
((J) the respondent is committil~g,  or has committ :d an act of domestic violence;

and
(/2) undue hardship may be suffered by the co.nplainant as a result of such

domestic violence if a protection order is not issued immediately,
the court must. notwithstanding the fact that the respond{:nt has not been given notice of
the proceedings contemplated in subsection ( 1), issue an ,nterim protection order against
the respondent, in the prescribed manner.

(3) (a) An interim protection order must be served on the respondent in the prescribed
manner and must call upon the respondent to show cause on the return date specified in
the order why J protection order should not be issued.

(h) A copy of the application referred to in section 4( 1‘ and the record of any evidence
noted in terms of subsection ( I ) must be served on th: respondent together with the
interim protection order.

(4) If the court does not issue an interim protection oder in terms of subsection (2),
the court must direct the clerk of the court to cause cer[ified copies of the application
concerned and any supporting af%davits  to be served on the respondent in the prescribed
manner, together with a prescribed notice calling on the r:sprmdent  to show cause on the
return date specified in the notice why a protection ord(r should not be issued.
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(5) The return dales referred to in subsections (3)(a, and (4) may not be less than 10
days alter \er\ ice has been efl’ected upon the respondc nt: Provided that the return date
rel’krrwi to in subsection (3)( L/) may be anticipated by tle respondent upon not less than
24 hours’ written notice to the complainant and the ccurt,

(6) An interim protection order shall have no force and effect until it has been served
on the respondent.

(7) Upon service or upon receipt of a return of servi,e  of an interim protection order,
the clerk of the court must forthwith cause—

(,[) a certified copy of the interim protection order; and
(b) the original warrant of arrest contemplated il section 8(1 )(u),

to be served on the cornpl~inant.

Issuing of protection order

5

6. ( I ) If’ the respondent does not appear on a return ciate contemplated in section 5(3)
or (4). and if’ the court is stitisfitxl thu(—

((i ) proper service has been effected on the resp. rodent; and
(b) the application contirins  primal ji[(ie evitlence that the respondent has

committed or is committing an act of domestic violence,
the court must issue u protection order in the prescribed form.

(2) If the respondent appears on the return date in xder to oppose the issuing of a
protection order, the court must proceed to hear the mltter  and—

([/) consider any evidence previously received i!] terms of section 5(1); and
(1~) consider such further affidavits or oral evide~ce  as it may direct, which shall

form part of the record of the proceedings.
(3) The court may, on its own accord or cm the requ!:st  of the complainant, if it is of

the opinion that it is just or desirable to cio so, order thal in the examination of witnesses,
including the complainant, a respondent who is not represented by a legal representa-
tive—

(a) is not entitled to cross-examine directly a person who is in a domestic
relationship with the respondent; and ,

(h) shall put any question to such a witness by stating the question to the court,
and the court is to repeat the question accurately to th, respondent.

(4) The court must, after a hearing as contemplilted  in subsection (2). issue a
protection order in the prescribed form if it iinds, on a ]alance  of probabilities, that the
respondent has committed or is committing an act of (!omestic  violence.

(5) Upon the issuing of a protection order the clerk cf the court must forthwith in the
prescribed manner cause—

((/) the original of such order to be served on th( respondent; and
(b) a certified copy of such order, and the original warrant of arrest contemplated

in section 8( 1 )(a), to be served on the cornpiainant.
(6) The clerk of’ the court must forthwith in the prescribed manner forward certified

copies of any protection order and of the warrant of’ arrest contemplated in section
8( 1 )((/)  to the police station of the complainant’s choice.

(7) Subject to the provisions of section 7(7), a protection order issued in terms of this
section remains in force until it is set aside, and the exe:ution  of such order shall not be
automatically suspended upon the noting of an appeal

1 ()

Court’s powers in respect of protection order

7. ( I ) The court may, by means of a protection ore% referred to in section 5 or 6,
prohibit the respondent fro[n-

(a) committing any act of domestic violence;
(/~) enlisting the help of another person to comniit  any such act:
(() entering a residence shared by the complairwnt  and the respondent: Provided

that the court may impose this prohibition 01 Iy if it appears to be in the best
interests of the complainant;

(d) entering a specified part of such a shared res dence;
(e) entering the complainant’s residence;
(,/) entering the complainant’s place of employn  ent;
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(g)

(/1)

preventing the complainant who ordinarily Ii! es or lived in a shared residence
as contemplated in subparagrtiph (c) from ent:ring  or remaining in the shared
residence or a specified part of the shared re: idence; or
committing any other act us specified in the protection order.

(2) l’he court may impose tiny additional conditions which it deems reasonably
necessary to protect and provide for the safety, health m wellbeing of the complainant,
including an order-

(a) to seize any arm or dangerous weapon in the possession or under the control
of the respondent, as contemplated in sectior,  9; and

(h) that a peace oflicer must accompany the con Iplainant  to a specified place to
assist with arrangements regarding the collection of personal property.

(3) In ordering a prohibition contemplated in subsection l(c), the court may impose
on the respomlcnt  obligations as to the discharge of re~t or mortgage payments having
regard to the financial needs and resources of the complainant and the respondent.

(4) The court may order the respondent to pay emergency monetary relief having
regard to the financial needs and resources of the corn] Iainant and the respondent, and
such order has the effect of a civil judgment of a rnagi,trate’s  court.

(5) (a} The physical address of the complainant mus~ be omitted from the protection
orcier, unless the nature of the terms of the order necessitates the inclusion of such
address.

(b) The court may issue any directions to ensure that the complainant’s physical
address is not disclosed in any manner which may endanger the safety. health or
wellbeing of’ the complainant.

(6) It’ the court is satisfied that it is in the best interests of any child it may—
(a) refuse the respondent contact with such chih ; or
(/?) order contact with such child on such conditions as it may consider

. appropriate.
(7) (a) The court may not refuse—

(i) to issue a protection order; or
(ii) to impose my condition or make any order w~lich it is competent to impose or

make under this section,
merely on the grounds that other legal remedies are a~ ailable to the complainant.

(b) If the court is of the opinion that any provision of a protection order deals with a
matter thut should, in the interests of justice, be dealt v, ith further in terms of any other
relevant law, including the Maintenance Act, 1998, tile court must order that such a
provision shall be in force for such limited period as the court determines, in order to
afford  the party concerned the opportunity to seek ap; lropriate relief in terms of such
law.

Warrant of arrest upon issuing of protection order

8. ( I ) Whenever a court issues a protection order, the court must make an order—
(a) authorizing the issue of u warrant for the i;rrest of the respondent, in the

prescribed form; and
(b) suspending the execution of such warrant : ubject to compliance with any

prohibition, condition, obligation or order in-posed in terms of section 7.
(2) The warrant referred to in subsection ( 1 )((7) remains in force unless the protection

order is set aside, or it is cancel led after execution.
(3) The clerk of the court must issue the complainant with a second or further warrant

of arrest, if the complainant tiles an afildavit in the prescribed form in which it is stated
that such warrant is required for her or his protection and that the existing warrant of
arrest has been—

(cl) executed and cancelled: or
(h) lost or destroyed.

(4) (~~ ) A complainant may hand the warrant of arres:  together with an afficiavit in the
prescribed form, wherein it is stated that the respondent has contravened any
prohibition, condition, obligation or order containeo  in a protection order, to any
member  of the South African Police Service.
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(h) If’ it appears to the member concerned that, subje:t  to subsection (5), there are
rcasonirble  grounds to suspect that the complainant may s:lffer  imminent harm as a result
ot’ the alleged breach of the protection order by the r :spondent,  the member must
forthwith arrest the respondent for allegedly committing the ofience  referred to in
secti(m  1 7([1). 5

(() If the member concerned is of the opinion that there are insufficient grounds for
arresting the respondent in terms of paragraph (b),  he or she must forthwith hand a
written notice to the respondent which—

(i) specifies the name, the residential address and .he occupation or status of the
respondent; 10

(it) calls upon the respondent to appear before a C( urt, and on the date and at the
time, specitied in the notice, on ~ charge of con mitting the offence referred to
in section I 7(a); and

(iii) contains a certificate signed by the member concerned to the etfect that he or
she handed the original notice to the resprmde,lt and that he or she explained 15
the i]mpor[  thcreot’ to the respondent.

(d) The member must forthwith forward a duplicate original of a notice referred to in
paragraph (c) to the clerk of the court concerned, and tht mere production in the court
of such a duplicate original shall be prim[r  ,fiwie prooi  that the original thereof was
hancled to the respondent specilied therein. 20

(5) [n considering whether or not the complainant rlay sutfer  imminent harm, as
contemplated in subsection (4)(/)),  the member of the .%lth  African Police Service must
take into ticcount—

(a) the risk to the safety, health or wellbeing of the complainant;
(b) the seriousness of the conduct comprising tin alleged breach of the protection 25

order; and
(f) the length of time since the alleged breach occurred.

(6) Whenever ii warrant of arrest is handed to a memler  of the South African Police
Service in terms of subsection (4)((/),  the member must i] form the complainant of his or
her right to simultaneously lay a criminal charge agains  the respondent, if applicable, 30
and explain to the complainant how to lay such a charge.

Seizure of arms and dangerous weapons

45

9.( I ) The court must order a member of the South African Police Service to seize any
arm or dangerous weapon in the possession or under the control of a respondent, if the
court is satisfied on the evidence placed before it, including any affidavits supporting an 35
application referred to in section 4(1), that—

(a) the respondent has threatened or expressed the intention to kill or injure
himself or herself, or any person in a domestic relationship, whether or not by
means of such arm or dangerous weapon; or

(h) possession of such armor dangerous weapon ii not in the best interests of the 40
respondent or any other person in a domestic relationship, as a result of the
respondent’s-
(i) state of mind or mental condition;

(!!) inclination to violence; or
(Iii)  use of or dependence on intoxicating liquor or drugs.

(2) Any arm seized in terms of subsection ( I ) must be ‘landed over to the holder of an
otlice in the South African Police Service as contempl;ited  in section 11(2)(b) of the
Arms and Ammunition Act. 1969 (Act No. 75 of 1969’!, and the court must direct the
clerk of the court to refer a copy of the record of the evidmce  concerned to the National
Commissioner of the South At’rican  Police Service for c(msideration  in terms of section 50
I I of the Arms and Ammunition Act, 1969.

(3) Any dangerous weapon seized in terms of subsection ( 1 )—
(a) must be given a distinctive identification mark and retained in police custody

for such period ot’ time :is the court may determine; and
(b) shall only be returned to the respondent or, if !he respondent is not the owner 55

of the dangerous weapon, to the owner thereef, by order of the court and on
such conditions as the court may determine:

Pr(~vided that-
(i) it’, in the opinion of the court. the value of the dangerous weapon so seized is

below R200; or 60
(ii ) if the return of the dangerous weapon has not ,>een ordered within 12 months

after it had been so seized: or
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(iii) if the court is satisfied that it is in the intel :st of the safety of any person
concerned.

the court may order that the dangerous weapon be fort :ited to the State.

Variation or setting aside of protection order

10. ( I ) A complainant or u respondent may, upon wri ten notice to the other party and 5
the court concerned, apply for the variation or setting as de of a protection order referred
to in section 6 in the prescribed manner.

(2) If the court is satisfied that good cause has been s lown for the vwiation  or setting
aside of the protection order, it may issue an order to th IS effect: Provided that the court
shall not grant such an application to the complain~:rl  unless it is satisfied that the 10
application is made freely and voluntarily,

!

(3) The clerk of the court must forward a notice as PI escribed  to the complainant and
the respondent if the protection order is varied or set asi,.le as contemplated in subsection
(l).

Attendance of proceedings and prohibition of publi :ation of certain information 15

11. ( I ) (a) No person may be present during any proceedings in terms of this Act
except—

((1)
(/?)
(c)

((1)
(e)
(f)

(,?)

( h )

otlicers  of the court;
the parties to the proceedings:
any person bringing an application on behal’ of the complainant in terms of 20
section 4(3):
any legal representative representing any pa] ty to the proceedings;
witnesses:
not more th:in three persons for the purpo je of providing support to the
complainant: 25
not more than three persons for the purpo  ;e of providing support to the
respondent; and
any other person whom the court permits to ]e present:

Provided th~t the court may, if it is satisfied that it is ir the interests oljustice,  exclude
any person from attending any part of the proceedings 30

(b) Nothing in this subsection limits any other power of the court to hear proceedings
in camera or to exclude any person from attending SU( h proceedings.

(2) (a) No person shall publish in any manner any in formation which might, directly
or indirectly, reveal the identity of any party to the prx:eedings.

(b) The court, if it is satisfied that it is in the interess  of justice, may direct that any 35
further information relating to proceedings held in erms of this Act shall not be
published: Provided that no direction in terms of this su )section applies in respect of the
publication of a bona ,fide law report which does not I lention the names or reveal the
identities of the parties to the proceedings or of any w tness at such proceedings.

Jurisdiction

12. ( 1 ) Any coLIrt  within the area in which—
(a) tbe complainant permanently or temporarily esides,  carries on business or is

employed;
(b) the respondent resides, carries on business o: is employed; or
(c) the cause of action arose,

has jurisdiction to grant a protection order as contemplated in this Act.
(2) No specific minimum period is required in relati m to subsection ( I )([/).
(3) A protection order is enforceable throughout the Republic.

Service of documents

13. ( I ) Service of any document in terms of this Act nust forthwith be effected in the 50
prescribed manner by the clerk of the court. the sheriff Jr a peace officer, or as the court
may direct.
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(2) The regulations contemplated in section 19 mus make provision for financial
assistance by the Sttite to a complainant or a respondent I./ho does not have the means to
pay the fees of any service in terms of this Aci.

I.egal representation

14. Any party to proceedings in terms of this Act ]nay be represented by a legal 5
representative.

costs

15. The court may only make an order as to costs against any party if it is satisfied that
such party has acted frivolously, vexatiously or unreasonably.

Appeal and review 1 ()

16. The provisions in respect of appeal and review contemplated in the Magistrate’s
Courts Act. 1944 (Act No. 32 of 1944), and the Supreme Court Act, 1959 (Act No. 59
of 1959), apply to any proceedings in terms of this Act.

Offences

17. Not withstanding the provisions of any other law, .my person who- 15
(a) contravenes any prohibition, condition, obliga ion or order imposed in terms

of section 7;
(b) contravenes the provisions of section 11 (2)(a)
(c) fails to comply with any direction in terms of the provisions of section

1 l(2)(b); or 20
(d) in an aflidavit referred to section 8(4)(a), wilf~lly makes a false statement in

a material respect,
is guilty of an offence and liable on conviction in the c:se  of an offence referred to in
paragraph (a) to a fine or imprisonment for a period not :xceeding five years or to both
such tine and such imprisonment, and in the case o’ an otience contemplated in 25
paragraph (b),  (c), or (d), to a tine or imprisonment for a I )eriod not exceeding two years
or to both such fine and such imprisonment.

Application of Act by prosecuting authority and men! hers of South African Police
Service

18. ( I ) No prosecutor shall— 30
(a) refuse to institute a prosecution; or
(b) withdraw a charge,

in respect of a contravention of section 17({~),  unless 1 e or she has been authorised
thereto, whether in general or in any specific case, by a Director of Public Prosecutions
as contemplated in section 13( I )(a) of the National Pr( secuting Authority Act, 1998 35
(Act No. 32 of 1998), or a senior member of the prosecuting authority designated thereto
in writing by such a Director.

(2) The National Director of Public Prosecutions referred to in section 10 of the
National Prosecuting Authority Act. 1998, in consultation with the Minister of Justice
and after consultation with the Directors of Public 1‘prosecutions, must determine 40
prosecution policy and issue policy directives regardin~, any offence arising from an
incident of domestic violence.

(3) The National Commissioner of the South Afric.m  Police Service must issue
national instructions as contemplated in section 25 of the South African Police Service
Act, 1995 (Act No. 68 of 1995), with which its members must comply in the execution 45
of their functions in terms of this Act, and any instructions so issued must be published
in the Ga:efie.

(4) ((/) Failure by a member of the South African Pol,ce Service to comply with an
obligation imposed in terms of this Act or the natioral  instructions referred to in
subsection (3), constitutes misconduct as contemplated in the South African Police 50
Service Act. 1995, and the Independent Complaints Dire{ torate, established in terms of
that Act, must forthwith be informed of any such failure reported to the South African
Police Service.
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(b) Unless the Independent Complaints Directorate d:rects  otherwise in any specific
case, the South At’rican Police Service must institute d! sciplinary proceedings against
any member who allegedly failed to comply with an oh] gation referred to in paragraph
(a).

(5) (CI)  The Nationtd  Director of Public Prosecution: must submit any prosecution
policy and policy directives detertnined  or issued iil terms of subsection (2) to
Parliament, and the first policy and directives so determined or issued, must be
submitted to Parliament within six months of the comn-mcement  of this Act.

(/~) The Natiorml  Commissioner of the South African l’olice  Service must submit any
national instructions issued in terms of subsection (3) to Parliament, and the first
instructions so issued, must be submitted to Parliam,mt within six months of the
commencement of this Act.

(c) The Independent Complaints Directorate must, every six months, submit a report
to Parliament regarding the number and particulars of matters reported to it in terrm of
subsection (4)(a),  and setting out the recommendations rlade in respect of such matters.

(d) The Natiorml  Commissioner of tbe South African Police Service must, every six
rnontbs, submit a report to Parliament regarding-

(i) the number and particulars of complaints re.:eived against its members in
respect of any failure contemplated in subsection (4)(a);

(ii) the disciplinary proceedings instituted as a n. suit thereof and the decisions
which emanated from such proceedings: and

(iii) steps taken as a result of recommendation s made by the lndepencient
Complaints Directorate.

Regulations

19. ( I ) The Minister of Justice may make regulations regarding—
([{) any form required to be prescribed in terms of this Act;
(b) any matter required to he prescribed in terms )f this Act; and
(() any other matter which the Minister deems necessary or expedient to be

prescribed in order to achieve the objects of this Act.
(2) Any regulation made under subsection ( I )—

(a) must be submitted to Parliament prior to publ cation thereof in the Ga:etfe;
(b) which may result in expenditure for the State must be made in consultation

with the Minister of Finance: and
(c) may provide that any person who contravene: a provision thereof or fails to

comply therewith shall be guilty of an offence  and on conviction be liable to
a fine or to imprisonment for a period not exc :eding one year.

Amendment of section40ofAct51 of 1977, as amend ed by section 4 I of Act 129 of
1993 and section 4 of Act 18 of 1996

20. Section 40 of tbe Criminal Procedure Act, 1977, is hereby amended by the
addition in subsection ( 1 ) of the following paragraph:

,<
4) who is reasonably suspected of having C( lmmitted an act of domestic

violence as contemplated in section ( 1 ) of the Domestic Violence Act, 1998,
which constitutes an offence in respect of which violence is an element.”.

Repeal of laws and savings

21. (1) Sections 1, 2, 3,6 and 7 of the Prevention of F ~mily Violence Act, 1993 (Act
No. 133 of 1993), are hereby repealed.

(2) Any application made, proceedings instituted or ir!terdict  granted in terms of the
Act referred to in subsection ( 1 ) shall be deemed to have been made, instituted or
granted in terms of this Act.

Short title and commencement
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22. This Act shall be called the Domestic Violent; Act, 1998, and comes into
operution on a date fixed by the President by proclamation in the Ga:etre.
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MEMORANDUM ON THE OBJECTS OF THE DOMESTIC
VIOLENCE BILL, 1998

1. The South African Government has committed itst If to the eradication of violence
against women and has stated that it intends to comply v ith the provisions of the Beijing
Platform and has ratified the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) during 1995 It has, in the final Constitution,
entrenched the rights to gender equality and freedom from violence. The Department of
Justice stated in Justice Vision 2(X)(), a strategy d,nrment  for transforming the
administration of justice, that it aims to achieve a criminal justice policy that addresses
the special needs of vulnerable groups such as women and children. On 25 November
1996, International Day of No Violence Against Women, the Minister and the Deputy
Minister of Justice launched an ongoing public campaig  Ion preventing violence against
women. The campaign was developed as a result of deep concern for the endemic
problem of violence against women in South Africa.

2. The limited scope of the existing Prevention of Fan ily Violence Act, 1993 (Act No.
133 of 1993) (hereafter referred to as “the Act”), diminishes its effectiveness as a legal
remedy for victims of domestic violence. The Bill is progressive and constitutes a
substantial broadening of the limited scope of the Act. T le Bill recognises that domestic
violence is a serious crime against society and is an obstacle to achieving gender
equality. The most important provisions in the Bill which will alleviate the plight of
victims of domestic violence are the following:

2.1 The present Act which applies to “parties to a rrarriage”  is too narrow in scope
and many relations in which abuse often occurs do not ‘all within the ambit of the Act.
The new Bill offers protection to any victim who is in a < domestic relationship” with the
abuser. (Clause 1, sv “domestic relationship ”.)

2.2 The Act does not define “family violence”, and appears to be limited to physical
violence. In the Bill “domestic violence” is broadly d, fined. (Clause 1, sv “domestic
violence ”.)

2.3 In practice, the role of the South African Police Service in implementing the Act
has been problematic. The Bill places a duty on a member of the South African Police
Service to inform a victim of his or her rights at the S( ene of an incident of domestic
violence. Provision is also made that the National Commissioner of the South Afric:in
Police Service must issue national guidelines which r lust be observed when dealing
with domestic violence, and Failure to comply therewith shall result in disciplinary
proceedings being instituted against such a member. (( Iause 2.)

2.4 The offence of common assault is not a Schedule I offence (Criminal Procedure
Act, 1977 (Act No. 51 of 1997)). Most domestic violence assaults are common assaults.
This creates a situation that when the Police attend to a common assault resulting from
domestic violence, the victim is still left to the mercy of the perpetrator of violence. The
Bill remedies this situation by providing that a peace oficer  may without warrant arrest
any person at the scene of an incident of domestic viole Ice whom he or she reasonably
suspects of having committed an offence containing an Aernent of violence. (Clause 3.)

2.5 Victims of domestic violence are disempowere(  persons. An application for a
protection order may therefore be brought on behalf of the applicant by any other person
(including a member of the South African Police Service) who has a material interest in
the wellbeing of the applicant. (Clause 4.)

2.6 There has been strong criticism that the Act is al. unjustified departure from the
audi alferarn partem principle — the court is required to grant a final interdict, with
potentitil]y serious repercussions itgainst a respondent without having heard him or her.
Provision is made in the Bill for the gmnting of an interim protection order upon
application. Since the most dangerous time for any domestic violence victim js
separation from the abuser, the Bill provides that the it terim protection order must be
issued ex parre. The respondent has the opportunity to i ppear  on a return date. (Clause
5.) If the respondent does not appear on the return date, a final protection order may be
issued. (Clause 6.)



2,7 The relief’ provided for’ in the Act is limited. The Bill clearly spells out the terms
which may be contained in a protection order.  In time: of’ crisis, financial matters are
often a cause of” great concern to viclims otdonlestic  vio ence. The Bill provides that the
court may impose on the respondent certain obligation\ as to the discharge of rent or
mortgage payments. or order the respondent I() pay etmer !ency monetary relief. Children
should not become the contact point through which thl respondent can regain control
over [he applicant. Contact with any child by the respom  ent may therefore be refused or
structured contact with such child miiy be ordered. (Cl:uw  7.)

~,8 The Bill contains pr-ovisions  regarding seizure of’ .mns and dilngerolls  weapons ill
domestic violence situations. (ClilUSe 9.)

2.9 Under the present Act, in granting an interdict, th:  court shall iluthorise the issue
of’ ii suspended warrant for the arrest of the respond~mt, The Bill provides that, in
granting a protection order, the court shall issue a suspefided  warriult  for the arrest of’ the
respondent which remains in force unless the interim p~otection  order is set iv+ide. The
ilppliciltlt  is furnished with the original wiirrant  of arrest and provision is tni]de for ii
second or further warrant of arrest. When the respomft.  nt hils breucbcd the protecti(m
order the Police must execute the warrant of arrest. The Kill provides that the respondent
be crinlinidly  charged for breaching the protection order and also with any other offence
resulting from il complaint lodged by the applicant U~dillSt the respondent. (ClilLIS~\ 8
and i 7.)

2.1 () The Act does not allow for the applicant to apply for the iltn~ndtnent or setling
iiside of the interdict. Recognizing that allowing applica lts to apply for the amendment
or setting aside of’ protection orders might open t’le door for manipuliltion by
respondents, the Bill provides that the coLlrt shtill not gri nt such an applicittion unless it
is siltisfi~d that [he appliciition is Inilde freely and volut tarily.  (ClaLtse 10.)

2.1 I There appears to be some corlfLision M [o precise y hOWJ jul-ixfiction is conlerred
on iilly particLllar court in terms of’ the Act. The Bill i]t’”[)d~ the applicant ii choice of”
jLlrisdictionill  fact(ws  a s regilrds  the Lxmfernwnt  of” urisdiction  in respect of’ the
ilpplication for a protection  order. (ClilLIS~ I 2.)

~ I ~ Wl[h ~ vl~w to prote~tlrlg  the interests of victim , of’ domestic violence, the Bill
pr(]vides  that only certain persons will be allowd to att ncl proceedings in terms of’ the
Act. (CluLlse  11. )

2. I 3 It appears that the coLlrts  have different attitudes to legal representtrtion at the
viiriolls stirges of’ the interdict in tcrtns of’ the Act. The Bill nukes  it clew thiit iitly pilrty
to proceedings  lllily be represented by il legal represent ,tive. (clilLISC I 4.)

2.14 [n temls of’ the Act a pet-son who breaches the ntercfict is guilty of tin of fence
and liable (m conviction to a fine or imprisonment for a [ eriod not exceeding 12 months
(w to both such fine and imprisonment. By increilsing t:!e period of imprisonment 10 a
period not exceeding five Yeiirs. the Bill recognises  the ‘iict that domestic  violence is a
serious crime irgaimst society. (ClilUSt3 I 7.)

INTERESTED PARTIES CONSU1.TED

3. Written submissions were received from all r~leviitlt role-pluyers,  including
magistriltes,  the South Af’r-ican  Police Service, the legal profession. and norl-
governmental orgtinisations  actively involved in the ii,ea of domestic violence. The
oflicial involved with the preparation of the Bill iils( I participated in a number of
workshops and briefing sessions during which pLlblic  opini(m  was gleaned on and
preliminary proposals for draft domestic violence Iegislltion were prepared.

4. The Bill shoLlld, in the opinion of the State Law Advisers and the Department of
JLlstice, be dealt with in accordance with section 75 of tle Constitution of the Republic
of’ South Africa, 1996 (Act No. 108 of 1996).


