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(; ENERAL  EXPLANATORY NOTE:

Words underlined with a solid line indicate insertions in
existing enactments.

BILL
To provide for the issuing of protection orders with regard to domestic violence;
and for matters connected therewith.

PREAMBLE

IUWOGNISING  that domes!ic violence is a serious social evil; thut there is a high
incidence of domestic violence within South African society; [hat victims of domestic
violence are among (he most vulnerable members of society; that domestic violence
takes on many forms; that acts of domestic violence may be committed in a wide range
of domestic relationships; and thut the remedies currently available to the victims of
domestic violence have proved [o be ineti’ective;

AND HAVING REGARD  to the Constitution of South Africa, LLnd in particular, [k
right to equality and to freedom and security of the person; and the itltern;l~iol, d
coinmitments and obligations of [he State [owarxls  ending violence agtiinst  wonlcil and
children, including obligations under the United Nutions Conventions on the Elinlini]-
tion of all Forms ot’ Discrimination Against Women md the Rights 01’ the Child;

IT IS THE PURPOSE of this Act to atford the victims of domestic violence the
nuiximum protection from  domestic abuse that the law can provide; imd to introduce
meusures  which seek to ensure that the relevant organs ot’ state give I’u II elfcct to the
provisions of this Act, and [hereby to convey that the State is committed to the
etilnination of domestic violence.

B E II THEREFORE ENACTED by the Parliament of the kepuh]ic ot’ South Afric:L,
as tollow$3-

Definitions

1. In this Act, unless the context indicates otherwise-
(i)

(ii)

(iii)

“arm” tneun~tilly arm:isdetined  iu section l(l) oruny  wmament as defined
in section 32( 1 ) of the Arms and Ammunition Act, 1969 (Act No. 75 of 1969);
(xxiii)
“clerk of the court” means a clerk of the court appointed in terms of section
13 of the Magistrates’ Courts Act, 1944 (Act No, 32 of 1944), and includes an
~ssistant clerk of the court so appointed; (xvi)
“cc)Illpliiillatlt” means any person who is or has been in a domestic
reliiti(msllip  with a respondent and who is or has been subjected or allegedly
subjected to m act of domestic violence, including tiny child in the care of the
c{mlpl;linmlt”,  (xv)
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(iv)

(i)

(vi)

(\ ii)

(viii)

(ix)

(x)

(xi)

“’COUI  1’” mctIns  :Iny c(mr[ contemplated in the Mtigistrates’ Courts Act, 1944
(Act N{). 3201” 1944) or my lamily court established in mrms ot’ an Act ot
Parliatllcnl: (xiii)
“LIaIIIagc  to prty]crty” means [be wilful  damaging or destruction of property
bcl(mging  [() :1 compl:lin:lnt or in which the complainant has a veited interest: 5
( I l l )

“dangerous weapon’” means any weapon as detined in section 1 of the
Dangerous Weapons Act. 1968 (Act No 71 of 1968);  (xi)
“domeslic relali(mship” means a relati(mship between u complainant  and a
respondent  in any (Jt the following” ways: 10
(~~) [hey arc or were married to each other, including marriage according to

any law, custom or religion;
(h) [hey (whether  they are ot” (he same or ot” the (q~posite sex) live or lived

together  in a relationship  in the nalurc of marritige,  tilthough  they :irc ntN,
or were not. married to each other,  or are not able to be married to each 15
other:

(() they are the parents of a child or are persoms  who have or had parental
resp(msibility  for that child (whether or not at the same time);

(</) [hey are family members related by constinguinity, affinity or tidoption:
(e) they arc or were in an engagement, dating or customary relationship, 20

including an actual or perceived romantic, intimate or scxuai relationship
of any duration; or

(/) they share or recently shared the stime residence; (x)
“(lomestic  violence” meuns-
((1) physical abuse:
(b) sexual tibusc;
(c) emotional, verbal and psychological abuse;
(d) economic abuse;
(e) intimidation:
(~) harassment;
(,S) stalking;
(h) damage to property;
(i) entry llltO the c~)lll}>lililltltlt’s residence without consent, where the parties

do not share the same residence; or
(j) any other controlling or abusive behaviour  towards a cornpltiinant, 35
that harms, or may cause imminent harm to, the safety, health or wellbeing of
the complainant, (ix)
“economic abuse” includes—
(a) the unre:iwmablc  deprivation ot’ecxmomic or financial resources to which

a complainant is enti[ led under law t)r which the complainant requires (mt 40
of necessity, including household necessities for the compltiinant.  and
nmrtgage  bond repayments or payment of rent in respect of the shared
residence. where  such deprivatitln  may cause imminent balm to the
complainant: or

(b) the unreasonable disposal ofhouseh{)ld etiect~ oI” other pr~)pel”ty  in which 4S
the complainant ha~ a n interest, where such disposal may caLIsc
imminent harm [() the c{mlplainant:  (!)

“emergency monetary relief” m e a n s  cx)mpensati(m tor tm)netary lossc~
suffered  by a complainant at the time of the issue of a protecti(m order as a
result t)l the d~)nwstic  violence, incIuding- 50
((i) loss ot” earnings:
(/}) medical and dent:ll expenws:
([) rcl~)catl(ln and ~iccotll]llo~l~ltl(~[l”  expensc~;  t)r
([/) ht)uwxhLIld  necessities: (viii)
“’cmt)[ional, verbal  and psycholt~gical  abuse” means a pat[ern  of degr~ding tlr 55
humiliating Conduct  to~vards a complainant.  includin-
g rcpcatcd insults. ridicule or nume calling:

’35
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(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

(xviii)

(xix)

(xx)

(xxi)

(xxii)

(xxiii)

(xxiv)

f)

(b) repeated threats to cause emotional pain; or
(c) the repeated exhibition of obsessive possessiveness or jealousy, which is

such as 10 constitute a serious invasion of the complainant’s privacy,
liberty, integrity or security; (vi)

``h~rassnlent''  means engaging  inaputterIl  () fc(Jnduct  that induces the fearc)f 5
hurm to u complainant including—
((1)

(b)

((’)

repeatedly watching, or loitering outside ofor nearthe  building or place
where the complainant resides, works, carries on business, studies or
happens to be;
repeatedly making telephone calls or inducing another person to make 10
telephc)ne calls tothecotnplaina Ilt,” whether ornot  conversation ensues;
repe~tedly sendinx, delivering or causin~ the delivery of’ letters,
teiegram~, packag~s, lacsimile~, electronic ~lail orother  objects to the
complainant; (xx)

“intimidation” means uttering or conveying a threat, orcausing  acompluin - 15
ant to receive a threat, which induces fear; (xiv)
“membero  ftheSouthAt’rican Police Service’’  means tiny nlemberasdefined
in section 1 of the South African Police Service Act, 1995 (Act No. 68 of
1995); (xvii)
`Lpeace  officer''  nle~ins  apeace()fficer  asdetined  insecti(~n I of’the  Crinlinal 2 0
Procedure Act, 1977 (Act No. 5 I of 1977); (xxii)
“physical abuse” means any act or threatened act of physical violence
towards a complainant; (vii)
“prescribed” means prescribed in terms of a regulation made under section
19; (xxi) ’75
“protection order” means an order issued in terms of section 5 or 6 but. in
section 6, excludes an interim protection order; (iv)
“residence” includes institutions for children, the elderly and the dis~bled;
(xxiv)
“respondent” means any person who is or has been in a domestic relationship 30
with a complainant und who has committed or allegedly committed an act of
domestic violence against the complainant; (xviii)
“sexual abuse” means any conduct that abuses, humiliates, degrades  or
otherwise vio]ates the sexual integrity of the complaimmt;  (xix)
“sheritf’”  metins a sheritfappointed  in terms ofsection  2( 1 ) of the Sheriffs Act, 35
1986 (Act No. 90 of 1986), or an acting shcriti’ tippointecl in terms of section
5(1 ) of’ the said Act: (ii)
“stalking” means repeatedly following, pursuing, or accosting the con]pluin-
ant; (i)
“this Act” includes the regulations. (xii) 40

Duty to assist and inform complainant of rights

2. Any member of the South African Police Service must, at the scene of an incident
of domestic violcncc or as soon thereafter as is reasonably possible, or when the incident
of domestic violence is reported—

((l)

(b)

(c)

render such assistance to the complainant as may be required in the 45
circumstances, including assisting or making arrangements for the conlplain-
ant to find a suitable shelter and to obtain medicirl treatment;
if it is reasonably possible to do so, hand a notice containing information as
prescribed to the complainant in the official language of the complainant’s
choice; and 50
if it is reasonably possible to do so, explain to the compltiinant the content 01’
such notice in the prescribed manner, including the remedies at his or her
disposal in terms ot’ this Act and the right to lodge a criminal complaint, if
applicable.

Arrest by peace officer without warrant 55

3. A peace otilcer may without warrant arrest any respondent at the scene of aII
incident oldomestic  violence whom he or she reasonably suspects of having committed
an otience C(mtaining an element of violence against a complainant.
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Application for protection order

4. (1) AIIy ctlmpltrinant Intiy in [he prescribed mtinner  apply to the court for a
prt)lectit)n  order,

(2) 11’tllec(jllll>lilil]~lllt is not represented by a legal representirtive, the clerk of’ the
cOLII-I  mo\I inl”tmn  the compluiruml,  in the prescribed marmer- 5

(CI) ~JI’[l]c  relicfav:iilablc  illterrlls  ~) ftbis Act; and
(/~) t)t’ttw  right (t) NIs() Itxlge J criminal complaint against the respondent, it’ti

crilnin~il offence  has been committed by the respondent.
(3) Notwithsttmding  the provisions 01 any other krw, the itpplication may be brought

or) hell:llt’ ol’ttlcc o[llpluil]tlt]t” by ;my other-person, irlcluclingac{)llnsellor,  heirlth service 10
prolider, member 01’ the South Africwl  Police Service, social worker or teacher, who has
a m:iter ial interest in the wellbeing ot’ the complainant: Provided that the applicati(m
t]]ust bc brought with the wri[tcn  ctmsent of the cornplainanl,  except in circurnstirnces
where the complainant is—

((/) arninor; 15
(b) ]]letltally ret~lrcled;
([) unconscious;or
(~/) a~]erst)n wh(~r~l thecc)Llrt issatis[ied  isunable  tt)provide therequired  c()Ilserlt.

(4) Notwithstanding the provisionsof any other law, any minor, orirny  person on
hetltllt [)tur~lirl()r,  lllayapply t~)tIle c[)urtfor aprotectio]l order without theassistance()f  20
a parent, guardian or any other person.

(5) The application referred to in subsection (1) may be brought outside ordinary
court hours or on a day which is not irn ordinary court LIay, if the court is satisfied thirt
the compl~iinirnt may suffer  imminent harm.

(6) Supporting affidavits by persons who have knowledge of the matter concerned 25
may accompany the application.

(7) The application and affidavits must be lodged with the clerk of the court who Sbiiil
forthwith submit the application and atlickrvits to the court.

Consideration of application and issuing of interim protection order

5. ( I ) The c(mrt  must ii~ soon its is retisomrbly  possible consider an application 30
submitted to it in ternls of section 4(7) irnd may, Ior that purpose, consider such
additional evidence as it deems tit, including (ml evidence (w evidence by affidavi[,
which shall form part of the record of the proceedings.

(2) II the court is s:ltisfied  IhM there is ~~ri)mi /iIcie evidence that—
(CI)  [he respondent is committing. or has ~ornmitted an x( of domestic violence; 35

:md
(/]) imminent hwm m:ly be sutrered by the complainant as a result ot’ such

domestic vi{)lencc,
the court must, rlotwitbst~mding  the t’act that the respondent IMS not been given notice of
IIIC prxucdings  contemplated  in subsection ( I), issue an interim protection order against 40
the respondent, in the prescribed manner.

(3) (c[) An interim pro[cction (mlcr must be served on the rcspondcnr in the prescribed
manner  and must c: III upon the respondent to show ~iitrs~ on the return date specitied  in
[he order why a prxk?cti(m  order should not be issued.

(h) A copy of the application  referred t{) in section 4( I ) and the record of any evidence  45
n~~ted in terms of subsection ( I ) must be served on the respondent together with the
interi]l] prt)tcction (wdcr.

(~) II the courl does not issue WI interim protection order’ in terms of’ subsection (~),
the cxmrl  must direct the clerk 01 the court to cause certihed copies of the applic:tlioo
ctmcerncd  and i!rl~ supporting at’tickrvi[s to be served on [he respondent in the prescribed 50
rnanncr.  together  with il prescribed  tlotice calling on the respondent to show cmrse oo the
rtturn d~ite spccilicd  in (he notice why d protection (waler shouid  not be issued.

(5) ‘lbe return d:itt!s rcl’erred to in subsections (3)(a)  and (4) may not be less thirn 10
LliIys tlfter serl’ic’e  hm h’n effected upon the respondent: provided thiit the relurn dale
rclerrcd  to in suhsecti{m  (.? )([/)  miry be anticipated by the respondent upon not less than 55
24 hours” written o~)ticc (() the complaintmt  irnd the court.
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(6) An i]]terim pr{mx[ifm {refer shall have no f’orce  and effect until it has been served
(m the respondent.

(7) lJpon service or upon receipt of u return of service of’ an interim protection order.
the ultrk of” the coul-t  Iuust Ii)rthwith  cause—

(a) a cer[ilied copy of” the interim protection order; and
(/J) the origin~l  warrant of’ arrest contemplated in section 8(1 )((/),

to be served (m the complainant.

5

Issuing of protection order

6. ( I ) If’ the respondent does not appear  on a return date con[empltited in section 5(3)
or (4), and if’ the court is satisfied that— I ()

({~)  proper service has been effected on the respondent; and
(b) the application contains pri~}w ,fitcic evidence thiit the respondent has

committed or is committing  an act of domestic violence,
the ctmrt must issue J protection order in the prescribed form.

(2) IF the respondent appears on the return date in order to oppose the issuing of’ a 15
protection order, the court must proceed to hear the matter  and—

((~) consider any evidence previously received in terms of section 5(I); and
(b) consider such further affidavits or oral evidence as it may direct, which shall

form part of the record of’ the proceedings.
(3) The court may, on its own accord or on the request of’ the complainant, if it is of’ 20

the opinion that it is just or desimhle to do so, order that in the examination of’ witnesses,
including the complainant, a respondent who is not represented by a legal representa-
tive—

(a) is not en[itled to cross-exumirw  directly a person who is in a domestic
relationship with the respondent; and 25

(b) shall put any question to such a witness by stating the question to the court,
and the court is to repeat the question accurately to the respondent.

(4) The court must, after a hearing as contemplated in subsection (2), issue a
protection order in the prescribed form if’ it finds, on a balance of probabilities, that th~
respondent has committed or is committing an ac[ ot domestic violence. 30

(5) Upon the issuing of a protection order the clerk of the court must forthwith in the
prescribed manner cause—

(a) the original of’ such order to be served on the respondent: and
(b) a certified copy of’ such order,  and the original warrtint  of arrest contemplatecf

in section 8( 1 )((/), to be served on the complainant. 35
(6) Tbe clerk of the court must forthwith in the prescribed manner  forwtird  certified

copies of any protection order and of the warrant of arrest conternplateci in section
8( i )(cI) to the police station of the complainant’s choice

(7) Subject to the provisions of section 7(7), a protection order issued in terms of this
section remains in force until it is set aside, and the execution of such order shall not be 40
automatically suspended upon the noting of an appeal.

Court’s powers in respect of protection order

7. ( I ) The court may, by means of a protection order referred to in section 5 or 6,
prohibit the respondent fron-

(c~) committing any act of domestic violence;
(h) enlisting the help of another person to commit any such act;
([) entering a residence shilred  by the complainant and the respondent: Provided

that the court may impose this prohibition only if it appears to be in the best
interests of the complainant;

(d) entering a specified part of such a shared residence;
(() entering the cornplfiinant’s  residence;
(/) entering the complainant’s place of employment;
(s) preventing the complainant who ordinarily lives or lived in a shared residence

as contemplated in subparagraph (c) from entering or remaining in the shared
residence or a specitied  part of the shared residence; or

(h) committing any other act as specified in the protection order.

45

50

55
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(2) The court may impose any additional conditi{ms  which it deems rezrsonably
necessary to protect and provide f’or the safety, health (r-wellbeing of the complainant,
including an order-

(~i) l(Jsei~e:i]ly :irlll(~r dangerous  weapc>n inthepossession  orunderthecc>ntrol
of’therespomlent,  as contemplated in sectiol ,9; and 5

(b) that apeaceofficer lnustaccompany  thecor~plainantt  oaspecitiedp  laceto
assist with arrangements regarding the colle( tion of personal property.

(3) lrl()rderirlg:l  prohibiti(Jn  cc)lltemplttted  illsubsettion  I(c), thecorrrt mayirnpose
on the respondent obligations as to the discharge of re} (t or mortgage payments having
regard to the financial needs and resources of the corn~lainant  and the respondent. 10

(4) The court may order the respondent to pay em :rgency monetary relief having
regard to the financial needs and resources of’ the corn] IIainant and the respondent, and
such order has the effect of a civil judgment of u magi ;trate’s court.

(5) (a) The physical address of the complainant mus[ be omitted from the protection
order, unless the nature of the terms of the order ne.:essitates  the inclusion of such 15
address.

(b) The court may make any directions to ensure hat the complainant’s physical
address is not disclosed in any manner which may endanger the safety, health or
wellbeing of the complainant.

(6) If the court is satisfied that it is in the best interests of any child it may—
(a) refuse the respondent contact with such chil{l: or
(b) order contact with such child on such (conditions as it may consider

appropriate.
(7) (a) The court may not refuse—

(i) to issue a protection order; or 25
(ii) to impose any condition or make any order wh,ich it is competent to impose or

make under this section,
merely on the grounds that other legal remedies are al ailable to the complainant.

(h) [f the court is of the opinion that any provision cf a protection order deals with a
matter that should, in the interests ofjustice,  be dealt w ith further in terms of any other 30
relevant law, including the Maintenance Act, 1998, tile court tnust order that such a
provision shall be in torte for such limited period as t .le court determines, in order to
afford  the party concerned the opportunity to seek aplnwpriate relief in terms of such
law.

20

Warrant of arrest upon issuing of protection order 35

8. ( 1 ) Whenever a court issues a protection order, the court must make an order-
(~i) authorizing the issue of a warrzrnt for the :irrest  of the respondent, in the

prescribed form; anLI
(b) suspending the execution of such warrant : ubject to compliance with any

prohibition.  condition, obligation or order in posed in terms of section 7. 40
(2) The warrant refer-led  to in subsection ( I )(a)  renm ns in force unless the protection

(mler is set aside, or it is cancel led after execution.
(3) The clerk of the court must issue the complainant with a second or further warrant

of arrest. if the complainant files an afidavit  in the pre: cribed form in which it is stated
that such warrant is required for her or his protection Ind that the existing warrant of 45
arrest has twell—

(~[) executed and cancellcd; or
(b) I(wt or destroyed.

(4) (~~) A complaio:ult  mily hand the warrant of urresl  together with an atlidavit in the
prescribed l(wrn. wherein it is stated that the respondent has contravened any 50
pl-t)hit}iti~)n, condition.  obligation or order contained in a protection order. to any
Inetnbcr of Ibe %mtb African police Service.

(/J) If it appears to the member concerneci  that, sub ect to subsection (5). there are
rc:ls(mahlc  gr~)unds to suspect that the complainant may suffer imminent harm as a result
(~f [be alleged breach of the pr(~tection  order by the respondent, the member must 55
Iiwthtiith ;Irrest the respondent for allegedly comtnil ting the oti’ence referred to in
wxvitm 17(~/),

(~) If the member  ctmcerned  is of the opinion that t Iere are insutlicient  grounds for
at-t-c~ting the respondent in terms of paragl”aph  (b). hl’ or she must  forthwith Il:md :1
written m~tice IO the respondent which- 60
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(i) specifies the name, the residential address ar d the occupation or status of’ the
respondent;

( ii) calls upon the respondent to appear before a court, and on the date and at the
time, specified in the notice, on i charge ofci ~mmittirrg the olfence referred to
in section I 7((I); and 5

(iii) contains a certificate signed by the member ,oncerned  to the effect that he or
she htinded  the origimrl  notice to the respom ent and that he or she explained
the import thereof to the respondent,

(d) The member must forthwith for-ward a duplicate xigirral of a notice referred to in
paragraph (c) to the clerk of the court concerned, and he n]ere production in the court 10
of such a duplicate original shall be prinrt~ ,f~~cie  pro )f that the original thereof was
handed to the respondent specified therein.

(5) In considering whether or not the complainant may suffer imminent harm, as
contemplated in subsection (4)(h), the member of the SImth African Police Service must
take into account- 15

([t) the risk to the safety, health or wellbeing of ,he complainant;
(b) the seriousness of the conduct comprising an alleged breach of the protection

order; and
({) the length of time since the alleged breach cxurred.

(6) Whenever a warrant of arrest is handed to a met ]ber of the South African Police 20
Service in terms of subsection (4)(c{), the member must inform the complainant of his or
her right to simultaneously lay a criminal chtirge agailist the respondent, if applicable,
and explain to the complainant how to lay such a chw ge.

Seizure of arms and dangerous weapons

9. ( 1 ) The court must order a member of the South At rican Police Service to seize any 25
arm or dangerous weapon in the possession  or under tile control of a respondent. if the
court is satistied on the evidence placed before it. inclu.ling any at%davits supporting an
application referred to in section 4(1 ), tha-

(a) the respondent has threatened or expressec the intention to kill or injure
himself or herself, or any person in a dornesti: relationship, whether or not by 30
means of such arm or dangerous weap(m;  or

(b) possession of such arm or dangerous weapon is not in the best interests of the
respondent or any other person in a d(m]esti: relationship, as a result of the
respondent ‘s—
(i) state of mind or mental condition; 35

(ii) inclination to violence: or
(iii) use of or dependence on intoxicating Ii( luor or drugs.

(2) Any arm seized in terms of subsection ( 1 ) must b, handed over to the holder of an
otlice in the South African Police Service as contern[ Iated in section 1 l(2)(b) of the
Arms and Ammunition Act, 1969 (Act No. 75 of 196(’),  and the court must direct the 40
clerk of the court to refer a copy of the record of the evi .ience concerned to the National
Commissioner of the South Afric:in  Police Service t’or (:onsidemtion in terms of section
I I of the Arms and Ammunition Act, 1969.

(3 Any dangerous  weauon seized in terms of subse :tion ( 1 )—
“(a) “mus~be given a distinctive identification mal k and retained in police custody 45

for such time as the court may determine; ard
(b) shall only be returned to the respondent or, it the respondent is not the owner

of the dangerous weapon, to the owner there ~f, by order of the court and on
such conditions as the court may determine:

Provided tha- S()
(i) if, in the opinion of the court, the value of thl dangerous weapon so seized is

below R200;” or
(ii) it’ the return of the dangerous weapon has nol been ordered within 12 months

after it had been so seized: or
(iii) if the court is satistied that it is in the interest of the safety of any person 55

c(mcerned,
[he court may order that the dangerous weapon be fort :ited to the State.

Variation or setting aside of protection order

10. ( I ) A complainant or a respondent may, upon wri ten notice to the other party and
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[he court concerned, apply for the variation or setting aside of a protection order referred
(o in section 6 in [he prescribed manner.

(2) II the court is satisfied that good cause has been shown for [he variation or setting
tisidc of the protection order,  it may issue an order to this etiect: Provided that the court
shall not grant such an application to the complainant unless it is satisfied that the 5
application is made freely und voluntarily.

(3) The clerk of the court must forward a notice as prescribed to the complainant and
the respondent if the protection order is varied or set aside as contemplated in subsection
(1).

Attendance of proceedings and prohibition of publication of certain information 10

11. ( 1 ) (a) No person may be present during any proceedings in terms of this Act
except—

(a) ofticers of the court;
(b) the parties to the proceedings;
(c) any person bringing an application on behalf of the complainant in terms of 15

section 4(3);
(d) any legal representative representing any party to the proceedings;
(e) witnesses;
(f) not more than three persons for the purpose of providing support to the

complainant; 20
(g) not more than three persons for the purpose of providing support to the

respondent; and
(h) any other person whom the court permits to be present:

Provided that the court may, if it is satisfied that it is in the interests of justice, exclude
any person from attending any part of the proceedings. 25

(b) Nothing in this subsection limits any other power of the court to hear proceedings
in camera  or to exclude any person from attending such proceedings.

(2) (a) No person shall publish in any manner any information which might, directly
or indirectly, reveal the identity of any party to the proceedings.

(b) The court, if it is satisfied that it is in the interests of justice, may direct that any 30
further information relating to proceedings held in terms of this Act shall not be
published: Provided that no direction in terms of this subsection applies in respect of the
publication of a bona fide law report which does not mention the names or reveal the
identities of the parties to the proceedings or of any witness at such proceedings.

Jurisdiction

12. ( I ) Any court within the area in which—
(a) the complainant permanently or temporarily resides, carries on business or is

employed;
(b) the respondent resides, carries on business or is employed; or
(c) the cause of action tirose,

IMS jurisdiction to grant :L protection order m contempluled  in this Act.
(~) NO sp~cifi~  minimum  period is required  in relation to subsection ( I )(~i).
(3) A protection order is enforceable throughout the Republic.

Service of documents

35

40

13. ( 1 ) Service of any document in terms of this Act must forthwith be effected in the 45
prescribed manner by the clerk of the court, the sheriff or a peace officer, or as the court
may direct.

(2) The regulations contemplated in section 19 must make provision for financial
assistance by the Stute to ~ complainant or a respondent who does not have the metins to
pay the fees o!’ any service in terms of this Act. 50
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i .egal representation

14. Any par(y to proceedings in lerms of this Act may be represented by a Iegul
rcpresentalive,

costs

15. The court nmy only make an order as to costs against any purty it’ it is satisfied th~t
such par[y htis acted frivolously, vexatiously or unreasonably,

Appeal and review

16. The provisions in respect of’ appeal and review contemplated in the Magistrate’s
C{wrts Act, 1944 (Act N().  32 {)t’ 1944), and the Supreme Court Act, 1959 (Act No. 59
(JI 1959), apply to tiny proceedings in terms of [his Act,

otfences

17. Notwithstanding  the provisions of’ any  other law, any person who—. .
contravenes any prohibition, condition, obligation or order imposed in terms
of section 7;
contravenes the provisions  of section 11 (2)((1);
fails to comply with any direction in terms of the provisions of section
1 l(2)(b); or
in an aflickwit referred to section 8(4)({/),  wilfully makes a false statement in
a material respect,

is guilty of an otiencc and liable on conviction in the case of an ofrence  referred to in
paragraph (u) to a fine or imprisonment for a period not exceeding five years or to both
such fine and such imprisonment, and in the case of an offence contemplated in
paragraph (b), (c), or (d). to a fine or imprisonment for a period not exceeding two years
or to both such fine and such imprisonment,

Application of Act by prosecuting authority and members of South African Police
Service

18. ( I ) No prosecutor shall—
((/) refuse to institute u prosecution; or
(b) withdraw a charge,

in respect of’ a contravention of section 17(a), unless he or she has been authorised
thereto, whether in general or in any specific case, by a Director of Public Prosecutions
as contemplated in section 13( I )((/) of’ the Natiomd  Prosecuting Authority Act, 1998
(Act No. 32 of 1998), or a senior member of’the prosecuting authority designated thereto
in writing by such a Director.

(2) The National Director of Public Prosecutions referred to in section 10 of the
National Prosecuting Authority Act, 1998, in consulttition with the .Minister  of Justice
tind ufter  consultation with the Directors of Public Prosecutions, must determine
prosecution policy and issue policy directives regarding any ofl’ence wising from tin
incident of domestic violence.

(3) The Nati(mal  Commissioner of the South African Police Service must issue
nutionai  instructions as contemplated in section 25 of the South Africtin  Police Service
Act, 1995 (Ac( No. 68 of’ 199S), with which its members must  comply in the execution
t)f their !uncti(ms  in terms of’ this Act, und any instructions so issued must be published
in [he Gtl:erre,

(4) (a) Failure by a member  of the South African Police Service to comply with an
{)bligtrtion  imposed in terms of this Act or the national instructions referred to in
subsecti(m (3), constitutes misconduct as contemplated in the South African Police
Service Act, 1995, and the Independent Complaints Directorate, est~blished in terms of
tlmt Act, must forthwith be informed of’ any such fi~ilure  reported to the South African
P(Jlice Service.

(b) lJnlcss  the [dependent Complaints Directorate directs otherwise in any specitic
case, the South African Police Service must institute disciplinary proceedings against
any member  who allegedly failed to comply with ~m obligation referred to in paragmph
((l).
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(5) ((~) The National Director of Public Prosecutions must submit any prosecution
policy Jnd policy directives determined or issued in terms of’ subsection (2) to
Parliament. and the tirst policy uncl directives so determined or issued, must be
submi~ted to Parliament within six months of the commencement of this Act.

(b) The National Commissioner of’ the South African Police Service must submit any 5
oa[iontil instructions issued in terms of’ subsection (3) to Parliament, ml the first
instructions so issued, must be submitted to Parliament within six months of the
commencement of’ this Act.

(1) The Independent Complaints Directorate must, every six months, submit a report
to Ptirlianwnt regarding the number and particulars of matters reported to it in terms of 10
subsection (4)(c1), and setting out the recommendations made in respect of such matters.

(d) The National Commissioner of the South African Police Service must, every six
months, submit a report to Parliament regarding-

(i) the number and particulars of complaints received against  its members in
respect of any failure contemplated in subsection (4)(a); 15

(ii) the disciplinary proceedings instituted as a result thereof’ and the decisions
which emanated from such proceedings; and

(iii) steps taken as a result of recommendations made by the independent
Complaints Directorate.

Regulations 20

19. ( 1 ) The Minister of Justice may make regulations regarding—
(cl) any form required to be prescribed in terms of this Act;
(h) any matter required to be prescribed in terms of this Act; and
(c) any other matter which the Minister deems necessary or expedient to be

prescribed in order to achieve the objects of this Act. 25
(2) Any regulation made under subsection (I )—

(a) must be submitted to Parliament prior to publication thereof in the Gazef(e;
(b) which may result in expenditure for the State, must be made in consultation

with the Minister of Finance; and
(c) may provide that any person who contravenes a provision thereof or fails to 30

comply therewith shall be guilty of an ofience and on conviction be liable to
a fine or to imprisonment for a period not exceeding one year.

Amendment of section 40 of Act 51 of 1977, as amended by section41 of Act 129 of
J 993 and section 4 of Act 18 of 1996

20. Section 40 of the Criminal Procedure Act, 1977, is hereby amended by the 35
addition in subsection ( I ) of the following paragraph:

“(q) who is reasonably suspected of having committed an act of domestic
violence as contemplated in section ( I ) of the Domestic Violence Act, 1998,
which constitutes an offence in respect of which violence is an element.”.

Repeal of laws and savings 40

21. ( I ) Sections 1, 2.3, 6 and 7 of the Prevention of Family Violence Act, 1993 (Act
No. 133 of 1993), are hereby repealed.

(2) Any application made, proceedings instituted or interdict granted in terrms of the
Act referred to in subsection ( I ) shall be deemed to htive been made, instituted or
granted in terms of this Act. 45

Short title and commencement

22. This Act shall be called the Domestic Violence Act, 1998, and comes into
operation on J dtite fixed by the President by proclamation in the Gcl:etie.



MMVIORANDIJM  ON IHE OBJECTS OF THE DOMESTIC
VIOLENCE BILL, 19!)8

1. The !Xw(h  Alrican  (;{wernmen[ has committed itself to the crirdiu:ttion  of’ violence
ag:iins{ w ~mwn imd ha~ st~ited tha[ it intends [() comply with [he proliiions  of the Bei,jing
Pl:itt’tmn :md h:Ls rat i f ied the C(mven[ion on the Elirninirtion  ot’ A l l  Fo rms  of
Discrimination  Agiiinst  Women (CEDAW) during 1995. It has. in the tinal Constitution,
entrenched the rights to gender  equuli[y tind freedom from violence, The Depw-trnenl of
JLLslice st~tcd in Justice  Vision 2000, a strutegy document for transforming the
:l(llllitlis(riition  of justice, that it aims to achieve a criminal ,just ice policy thut addresses
the special needs of vulnerable groups such as women and children. On 25 November
1996, International Day ot’ No Violence Against Women, the Minister and the Deputy
Minister of Justice  launched  iltl ongoing public campaign on preventing violence tigainst
women. The campaign wirs developed JS a result ot’ deep concern for the endemic
problem of violence against women in South AfriciL.

2. I’he limited scope of the existing Prevention of Firmily Violence Act, 1993 (Act No.
133 of 1993) (hereafter referred to as “the Act”), diminishes its effectiveness as ii Iegtil
remedy  for victims of domestic violence. The Bill is progressive and constitutes ii
sLlbst~ntiiil broadening ot’ the limited scope of the Act. The Bill recognises that domestic
violence  is a serious crime against society and is an obstacle to fichieving  gender
equality. The most importimt provisions in the Bill which will itlleviate the plight ot’
victims of domestic violence ure the following:

2.1 The present Ac( which tipplies to “parties to ii rnurriage” is too nilrrow  in scope
und many relations in which abuse often occurs do not t’iill within the iunbit  of the Act.
The new Bill offers protection to any victim who is in i “domestic relationship” with the
abuser. (Clause 1, sv “domestic relationship ”.)

~~ The Act does not Ltetine “family viOlenCe”, and appears to be Iirni[ed to physiciil
violence. in the Bill “domestic violence” is broadly detined. (Clause 1, sv “domestic
violence ”,)

2.3 In prii~tice, the role of the South African Police Service in implementing the Act
has been problematic. The Bill plilces a duty on a member of the South African Police
Service  to inform a viclim ot his (w her rights at [he scene of an incident of domestic
violence. Provision is also made that the Nirtiorlid  Commissioner of the South Atric:m
Police Service mLIst issLle na[ional  guidelines which must be observed when dealing
with domestic violence, tind f~il L/re to comply therewith shall result in disciplinary
proceedings being instituted against such ii member. ([ ’lilLISe ~.)

~,~ The off~nce of’ common assiiult k not a Schedule I {~fierwe (Critnind  prOcYdllr~
Act, 1977 (Act N().  5 I of 1997)). Most domestic violence iLssirLllts  are common  a~~;l~lll~.
This creates a situation thilt when the }>olice attend to a common iL\SilLllt resulting  trom
ckmestic  violence, the victim is still let’t to (he mercy of the perpetriitor  of violence. The
Bill remedies  this situation by providing [hut it peiLce ofticer rniry withoLlt Warriint arrest
any person at the scene of irn incidco[  of domestic  violence whom he or she it:tsot]iibiy
sLrspects of having committed iin otknce  containing iin element of violence. (Clause 3.)

2.5 Victims of domestic violence are disempowered persons. An application for il
protection order may therefore be brought on behtil f of the applican[ by any other person
(including a member of the South African Police Service) who has u rnateriid  interest  in
the wellbeing of the applicant. (Clause 4.)

2,6 There has been strong critici$rn  that the Act is im unjustified departure from the
~~ldi ~1/fewm p{ Irfem principle — the court is required to grant a final interdict, with
potentiidly serious repercussions against a respondent without having heal-d  him or her.
Provision is made in [he Bill for the granting of an interim protection order Llpon
applicti (ion. Since the mmst ditngeroLls time for imy domestic violence victim is
sepamtion  from the abuser. the Bill provides that the interim protection order mL!st be
issued e.i IMr[e. The respondent has the opportunity to appear  on a return  diite. ( ClaL]se
S.) It the respondent does not :Ippear on the return  dirte, a final protection order may be
isslled.  (( ’lallw 6.)



2.7 ‘The relief’ provided for in (he Act is limited. The Bill cle:uly spells out the terms
which lll;iy bc cf)n[:iined in a protection  order.  In times of’ crisis, financial matters tire
(It”ten  ii cuusc of,gre;I[  u(]ncertl  I() tic[ims (Jfdomestic  }iolencc. The Bill provides thti[ the
coLlr[ may imp{)w  t)n the respondtnl certain obligations us to (he discharge of rent (M
nl(m[g:ige paymcn[s, or order  the respondent to pay emergency monetary relief. Children
+(mld  not kwcomc  [he contact  point through which the resp(mdent can reguin  control
owr [he tipplicw][, Contuc[  with any child by the respondent may therefore be refused or
structured  contact with such child may be ordered. (Clause 7.)

2.8 The Bill contains provisions regarding seizure of’ arms and dangerous weapons in
domestic  violence situ~ltions.  (clause 9.)

~,~  ~Jn~er  the present Act. in granting an interdict, the court  shtill wthorise the issue
(~f” :~ sLispen&d  warrunt  for the arrest of’ the respondent. The Bill provicies that, in
gran[ing d protection order, [he coLlrt shall issue a sL]spended warrant for the arrest of the
respondent which remains in force unless the interim protection order is set aside. The
tlppl icant is furnished with the original warrant of iLrrest  wd provision is made for a
second or further wurrant  of’ arrest, When the respondent htis breached the protection
order the Police must execute  the wtirrant ofarrest.  The Bill provides that the respondent
be crimirmlly charged for breaching the protection order and also with any other otl’cnce
resulting from u complaint lodged by the applicant ugainst the respondent. (C’laLlses 8
and 1 7.)

2. I () The Act does no[ allow for the applicant to apply for the amendment or setting
aside of the interdict. Recognizing that allowing applicants to apply for the amendment
or setting ~tside t~f pr(~tecti(m orders might open the door f’or manipulation by
rcsp(mdents,  the Bill pr(~vides that the coLlrt shall not grimt sLIch tin appiic:ttion untes~ it
i> satislied thut the ~Lpplicatitm  is made freely and vol Llnturily.  (ClaLlse lo.)

~, I I There  ~PPeLlr\  to be sonle confLlsion  as to precisely how jLlrisdiction  is c’otlfklrd
{m tmy particLl!ar  coL]rt  in terms of’ the Act. The Bill :Iffords  the applictmt a choice t~f’
jLlrisdicti(mtiI factors w regards the conferment of’ jurisdiction in respect of the
:lpplicuti(~n  Ior d pr(~tcct ion order. (Clause I 2.)

~. I z With ~ view to pro[ectillg the interests Of victims of’ domestic violence, the Bill

provides tlmt only certuin persons will be tillowed to titIend proceedings in terms of the
Act. (CklUse t i.)

2.13 It appears thllt the coLlrts  have different a(titLdcs  to legal represen[:itii)n  ut the
wrrious  stages of’ the interdict in terms of the Act. The Bill makes it clear thi]t any ptLrty
(i) proceedings ITMy tw represented by a legal rcpresent:ltive.  (ClaLlse 14, )

~, ]~ 111 terrlls of the AcI LI person who bre:]ches  [he interdict is guilty of an Otiellce
und Iiuble on convicti(m to a tine or imprisonment for d peri(xf  not exceeding  12 months
(n’ to both sLJch  fine and imprisonment. By increasing the period of’ imprisonment to il
period nt)[ exceeding ti~c years, the Bill recognises [he f’LLct that domestic violence is a
serioLls crime tigaimst society. (ClaLlsc 1 7.)

lNTI?RESIED  PARTIES (X) NS[lI,TED

~. Written  s u b m i s s i o n s  w e r e  recei\’txf f’rom u!I rt3]e\’;Ult rt)le-pl~lyers,  itl~lllditlg
nmgistr~ltcs, the South  Af’ric:in  Police S e r v i c e , [he legal p r o f e s s i o n .  :md nt}tl-
g(l\erl)lllelltlll ~)rg~lni~iltio[]~  ~lctive]y involved in the tlrea c~t’ domestic  vi(~lence. The
oflici;il involved with (he prepwati(m  of the Bill tlls(~ particip:ttcct  in :i number  ot”
worhshops  and briefing sessions dLlring  which public opinit~n was gleaned on and
preliminary proposals Itlr dr~lfi  domestic violence legislation were prepared.

4. The Bill shoLIld,  in the opini(m  ot’ [he State 1.LIW AdY isers LII]CI  the Deptwtment  of”
.lusticc, be cfeult with in :Lcctmkince with secti[m 75 of’ the Cons[ituti(m of (be Republic
01 SLmth At’ric~.  1996 (Act No. 108 of’ 1996).


