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GENERAL  EXPLANATORY  NOTE: 

r 1 Words in bold type in square brackets indicate  omissions from 
existing enactments. 

Words underlined with a solid line  indicate  insertions in 
existing enactments. 

BILL 
To amend  the  Marketable  Securities Tax Act, 1948, so as  to  take  into  account  the 
consequential  amendments  as  a  result of the  amendment to  the  corporate 
.restructuring  rules;  to  amend  the  Transfer  Duty  Act, 1949, so as to amend  certain 
definitions  to  ensure  that  the  acquisition of a  contingent  right  in  a  trust  and  the 
acquisition of shares  in  certain  companies  are  subject  to  transfer  duty;  to  provide 
that  the  person  disposing of the  contingent  right  or  shares  in  the  company  and  the 
trustee  and  public  o5cer of the  company  shall  be  jointly  and  severably  liable  for 
the  duty;  and to provide  for  consequential  amendments  as  a  result of the 
amendments  to  the  corporate  restructuring  rules  in  the  Income Tax Act, 1962; to 
amend  the  Estate  Duty  Act, 1955, so as  to  delete  certain  words  in  section 4 that  have 
unintended  consequences;  to  amend  the  Income Tax Act, 1962, so as  to  insert 
certain  definitions;  to  amend  certain  definitions;  to  effect  certain  amendments  in 
consequence of the  introduction of the  Collective  Investment  Schemes  Control  Act, 
2002; to  ensure  that  certain  discretionary  powers of the  Commissioner  are  subject 
to  objection  and  appeal;  to  further  regulate  the  provisions  relating  to  secrecy;  to 
further  regulate  the  provisions  relating  to  a  credit  against  normal  tax of taxes  paid 
to  the  government of a  foreign  country;  to  further  regulate  the  provisions  relating 
to  allowances and  advances  paid  to  an  employee by his  or  her  employer  and  to 
provide  specific  guidance  on  the  deemed  daily  expenses  in  respect of meals  and 
incidental  costs;  to  further  regulate  the  provisions  that  deem  certain  income  to  be 
from  a  source  in  the  Republic;  to  move  the  provisions  relating  to  funds  that  may  as 
a  result of the  currency  or  other  restrictions of a  foreign  country  not be remitted  to 
the  Republic  into  a  separate  sectionl  to  further  regulate  the  provisions  relating  to 
controlled  foreign  companies;  to  further  regulate  the  taxation of foreign  dividends; 
to further  regulate  the  taxation  for  foreign  equity  instruments;  to  delete  an 
exemption  which is already  provided  for  elsewhere;  to  further  regulate  the 
exemption of remuneration  earned  offshore  where  a  person  is  outside  the  Republic 
for  a  specific  period;  to  withdraw  an  exemption  granted in respect of a n  entity 
which has  ceased  its  operations;  to  repeal  provisions  relating  to  marketing 
expenditure  for  exporters  which is no  ionger  in  use;  to  further  regulate  the 
strategic  investment  incentive  provisions;  to  address  an  anomaly  in  section 22(8) 
which  resulted  in  capital  assets now becoming  trading  stock  and  to  avoid  potential 
double  taxation;  to  insert  certain  definitions  in  the  provisions  relating  to  the 
taxation of film owners;  to  further  regulate  the  taxation of gains  and  losses  on 
foreign  exchange  transactions;  to  further  regulate  the  determination of taxable 
income  in  foreign  currency;  to  provide  that  the  final  withholding  tax  shall  not  apply 
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in  respect  of  royalties  paid  to  any  controlled  foreign  company;  to  effect  certain 
consequential  amendments  resulting  from  the  changes  to  the  residence  basis of 
taxation;  to  further  regulate  the  provisions  relating  to  company  formations, 
share-for-share  transactions,  amalgamation  transactions,  intra-group  transac- 
tions,  unbundling  transactions  and  liquidation  distributions;  to  further  regulate 
the  Provisions  relating  to  secondary-  tax  on  companies and  the  provisions  deeming 
certain  distributions  to be dividends;  to  provide  for  certain  consequential 
amendments  that  arose  after  the  amendment  to  the  tax  period  for  farmers,  fishers 
and  diamond  diggers; to effect  certain  changes  to  the  provisions  relating  to  the 

relating  to  record  keeping  to  ensure  that  the  Commissioner  may  prescribe  the 
electronic  form in which  such  records  may  be retained;  to  extend  the  record 
keeping  provisions  to  apply  to  all  persons  who  are  required  to  render  a  return and 
to  extend  the  period  to five years  to  align  the  record  keeping  provisions;  to  extend 
the  period of imprisonment  for  certain  offences  committed  in  terms of the  Income 
Tax  Act, 1962; to  clarify  the  provisions  relating  to  estimated  assessments  where 
foreign  funds  are  held or assets  are  held  offshore  which  have  not  been  declared or  
accounted  for;  to  insert  a new section  to  make  provision  for  the  withdrawal of 
assessments;  to  clarify  the  provisions  relating  to  the  jurisdiction of the  courts;  to 
amend  a  definition  to  ensure  that  certain  allowances will not  form  part of Standard 
Income Tax on  Employees;  to  exclude  from  tax  allowances,  benefits  and  privileges 
of  a  person  stationed  outside  the  Republic  and  employed by the  national  or 
provincial  public  entity  substantially  funded by Parliament  where  the  benefits  and 
privileges are  attributable  to  the official’s services  rendered  outside  the  Republic; 
to  provide  for  certain  amendments  to  the  capital  gains  tax  provisions  contained  in 
the  Eighth  Schedule  and  certain  consequential  amendments  as  a  result of these 
amendments;  to  amend  the  Customs  and  Excise  Act, 1964, so as to  amend 
provisions  relating  to  the  entry  and  removal of goods in  bond;  to  insert  provisions 
relating  to  the  manufacture,  storage,  disposal  and use of biofuel;  to  include  the 
convention  on  the  Harmonised  Commodity  Description  and  Coding  System  as  one 
of the  instruments  to  which  the  interpretation of Part  1 of Schedule 1 shall  be 
subject,  to  extend  the  scope of section 50 by including  other  non-customs  and  excise 
related  conventions and  agreements  in  respect of which  the  Commissioner  may 
disclose  information  which  may  be  in  international,  regional  or  national  public 
interest,  to  provide  for  the  establishment of joint  land  border  posts  and  the  mutual 
administration  thereof by the  Commissioner  and  the  customs  authority of the 
adjoining  state,  to  provide  for  the  circumstances  where  various  licensees  obtain 
goods from  manufacturing  warehouses  in  addition  to  the  existing  procedure  for 
such  a  procedure in respect of storage  warehouses,  to  provide  for  the  licensing of 
certain  distributors of fuel  who are not  also  licensed  manufacturers,  to  provide  for 
the  circumstance  where  an  applicant  for  a  refund of duty is  unable  to  prove 
payment of duty;  to  restate  and  amend  in  respect of agents  provisions  relating  to 
the  liability  and  termination of liability;  to  link  the  fixing of the  rate  at which 
interest  may  be  charged  to  the  determination of the  rate by the  Minister of 
Finance;  to  amend  the  provisions  relating  to a lien  in  respect of a  debt  due  to  the 
State;  provide  for  a  lien on the  right,  title  and  interest of a  customs  debtor  in 
anything  subject  to  a  lien  which  is  the  subject of a  Credit  Agreement  and  matters 
with  regard  to  the filing of any  statement  with  the  clerk or registrar of a  competent 
court  for  the  recovery of such  debt;  to  amend  the  Stamp  Duties  Act, 1968, so as  to 
provide  for  certain  consequential  amendments  as  a  result of the  amendments to the 
corporate  restructuring  rules  in  the  Income Tax Act, 1962; to  amend  the 
Value-Added Tax  Act, 1991, so as  to  introduce  provisions  relating  to  the  electronic 
signature  on  documents,  to  provide  that  section 105 applies  in  addition  to  the 
jurisdiction  provisions  contained  in  other  legislation,  to  re-introduce  an  exemption 
from VAT in  respect of goods at  which  a  flat  rate of customs  duty  is  levied  in  lieu of 
VAT and specific  customs  duties;  to  amend  the  Uncertificated  Securities Tax Act, 
1998, so as  to  provide  for  certain  consequential  amendments  as  a  result of the 
amendment  to  the  corporate  reorganisation  rules  in  the  Income Tax Act, 1962; to 
amend  the  Skills  Development  Levies  Act, 1999, so as  to  provide  that  interest  must 

Sllbmkhn of annua! income tax returns; to further  regulate  the  provisions 
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only  be  calculated  from  the  day  following  the  last  day for payment;  and  to  clarify 
the  provisions  relating  to  jurisdictio-n of the  courts;  to  amend  the  Revenue  Laws 
Amendment  Act, 2000, so as  to  clarify  the  date of commencement of section 4 of 
that  Act;  to  amend  the  Taxation  Laws  Amendment  Act, 2001, so as to  provide  for 
the  date of commencement of section 3 to  be  retroactive;  to  amend  the  Revenue 
Laws  Amendment  Act, 2001, so as  to  provide  correct  an  error  in  the  Afrikaans  text; 
to  amend  the  Second  Revenue  Laws  Amendment  Act, 2001, so as to  provide  for  the 
alignment of section 134 with  section 71(1) of the  Taxation  Laws  Amendment  Act, 
2001; to  provide for the short title  and  commencement of the  Act;  to  effect  certain 
textual  and  consequential  changes;  and  to  provide  for  matters  connected 
therewith. 

B E IT ENACTED by the  Parliament of the Republic of South  Africa,  as 
follows:- 

Amendment of section 3 of Act 32 of 1948, as  amended by section 12 of Act 64 of 
1960, section 36 of’ Act 77 of 1968, section 2 of Act 88 of 1974, section 2 of Act 114 
of 1977, section 1 of Act 95 of 1978, section 2 of Act 106 of 1980, section 1 of Act 87 
of 1982, section 1 of Act 92 of 1983, section 1 of Act 118 of 1984, section 1 of Act 81 
of 1985, section 1 of Act 87 of 1988, section 1 of Act 136 of 1992, section 1 of Act 97 5 
of 1993, section 3 of Act 37 of 1996, section 2 of Act 27 of 1997, section 1 of Act 30 
of 1998, section 1 of Act 32 of 1999, section 2 of Act 53 of 1999, section 1 of Act 30 
of 2000 and section 1 of Act 60 of 2001 

1. (1) Section 3 of the  Marketable  Securities Tax Act, 1948, is  hereby  amended by the 
substitution for pamgraph @ of the  following paragraph: 10 

‘‘V) in respect of the  purchase of marketable  securities  by  a [company] person that. 
are  acquicd- 
(i) in terms of a  company  formation transaction contemplated in section 42 

(ii) in  terms of a  share-for-share  transaction  contemplated  in  section 43 of 15 

QIIJ *ms of  an amalgamation  transaction  contemplated in section 44 of 

of the  Income  Tax  Act, 1962 (Act No. 58 of 1962); 

that Act; 

that Act; 
[(iii)]  (iv) in terms of  an intra-group  transaction  contemplated in section [44] 

I_- 

- .  - 
45 of that Act; 20 

[(iv)] (v> in pursuance of a  distribution in  specie in the  course of an 
unbundling  transaction  contemplated in section [45] 5 of that Act; 

[(v)] (v1) i n  terms of any  liquidation  distribution  contemplated  in  section [46] 

(vii) in ter<ns  of  any transaction  contemplated in subparagraph  (v) or which 
would have constituted  a  transaction  or  distribution contemplated- 1 
(aa) in subparagraph (i), (iv) or (vi) had an  election been  made  for the 

provisions of that  section to apply; and 
(bb) in subparagraph  (i),  (ii)  or (iii) had the  market  value of the  asset 

transferred in  exchange  for those market  securities  exceeded  the 
base  cost  or  the  amount taken into  account in respect  thereof, as 
c’ontemplated  in  section 42(1)(a), 43(l)(a) or 44(6) of that Act, 

[or1 

47 of that  Act;  25 

where  the  public  officer of [that  company]- 
(aa) the  company  which  acquired  those  marketable  securities  otherwise  than 

in t e n s  sf an u~busdling tramaction; o: 
(hb) in  the case where  the  shares  were  acquired  in  terms of an unbundling 

transaction, the unbundling  company  contemplated in section 46 of that 
Act, 

has made ,I sworn affidavit or solemn  declaration  that  such [company 
formation  transaction,  share-for-share  transaction,  intra-group  transac- 
tion,  unbundling  transaction or liquidation  distribution  complies  with  the 
provisions  contained  in  section 42,43,44,45, or  46, as  the  case  may  be, of 
that  Act]  p~rchase of marketable  securities  complies  with  the  provisions of 
this paragraph;”. 

(2;) Subsection (1)  >hall- 

40 

45 
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(u )  to the  extent that it substitutes the word “company”  with  the  word  “person” 
be deemed to ha\  e  come into operation  on 1 October 2001, and applies in 
respect of any purchase of a  marketable  security on or after that date; and 

io) to the  extent that it amends  the rest of section 3, come into operation on 6 
November 2002 and shall apply in respect of  any purchase of marketable 5 
securities on or after that date. 

Amendment of section 1 of Act 40 of 1949, as amended by section 1 of Act 5 of 2001 

2. (1) Section 1 of the Transfer D ~ t y  Act, 1939, is hereby axcnded- 
(a )  by the subsLitution for the definition of “fair  value” of the  following 

definition: 10 
fair value’-- 

(u) in relation to property as defined  in  paragraphs (a), (b) and (c) of the 
definition of ‘property’, means  the fair market  value of that property  as at 
the  date of acquisition thereof; 

“ ‘ 

(bj in relation to a  share or member’s interest in a  company as contemplated  15 
in paragraph (d) or (e) of the definition of ‘property’, means so much of I 
the fair market  value as at the  date of acquisition of that share or 
member’s  interest, of any  property  held by that company  which 
constitutes- 
(i) residential property; 20 

(ii) a  share  or  member’s interest in any  company as contemplated  in 

(iii) a  contingent right in property of a trust as contemplated in 
paragraph (d) or (e) of the definition of ‘property’; or 

paragraph (fl of the definition of ’property’, 
(without  taking  into  account any lease agreement or any liability in 

residential property of any  company or trust contemplated in subpara- 
respect (of any  loan in relation to that residential property  or  any 

25 

graph (ii) or  (iii)),  as  is attributable to that share or member’s interest; or 
(c) in  relation to any  contingent right to any  property,  which  constitutes- 

(i) residential property; 30 
(ii) a  share or member’s  interest  contemplated in paragraph (d) or (e) of 

(iii) a  contingent right in property of a trust as contemplated in 
the definition of ‘property’;  or 

paragraph (f) of the  definition of ‘property’, 
held by a discretionary trust, means  the fair market  value of that property 

respect of any  loan in relation to that residential property  or  any 
(without  taking  into  account  any  lease  agreement or any liability in 

35 

residentiid property of any  company or trust contemplated in subpara- 
graph (iij  or (iii)), as at the  date of acquisition of that contingent right: 

Provided that-- 40 
(a) the fair market  value of any  property of a  company  or  a trust which 

constitutes  a  contingent right in property of a trust, as contemplated in 
paragraphs (b)(iii) and (c)(iii), shall be equal to  the fair value of that 
contingen)h (c) of this 
definition; and  45 

(b) where  property,  has been acquired  by  the  exercise of  an option to 
_____ 

- 
purchase or  a  right of pre-emption, the fair value in relation to that 
property shall be  the fair market  value  thereof as at the  date  upon  which 
the  option  or  right of pre-emption  was  acquired by the  person  who 
exercised the  option  or right of pre-emption;”; 

(b) by the  addition to  the definition of “property” of the  following  paragraphs: 
“(d) a  share or member’s interest in  a residential property  company;  or 
( e )  a  share or member’s interest in  a  company  which  is  a  holding  company 

(as definzd  in the  Companies  Act,  1973  (Act No. 61 of 1973)  or as 
defined in the Close Corporations  Act,  1984  (Act No. 69 of 1984), as the 
case may be), if that company and all of its  subsidiary  companies (as 
defined in the  Companies  Act,  1973, or Close  Corporations  Act,  1984), 
would  be  a residential property  company if all such  companies  were 
regarded as a  single entity; 

(f, a  contingent  right to any residential property or share  or  member’s 
interest,  (contemplated in paragraph (d) or (e), held  by  a  discretionary 

50 

55 

60 
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trust (other than a special trust  as defined in section  1 of the  Income Tax 
Act,  1962  (Act NO. 58  of 1962)),  the  acquisition of which is- 
(i) a  consequence of or  attendant  upon  the  conclusion of any  agreement 

for  consideration with regard  to  property  held by that  trust; 
(ii) accompanied by  the substitution  or  variation of that trust’s loan 

creditors, or  by the  substitution or addition of any  mortgage bond  or 
mortgage  bond  creditor;  or 
accompanied by the  change of any trustee  of that trust;”; 

(c) by  the injestion  after the definition of “Republic” of the  following  definition: 
“ ‘residential  property’  means  any  dwelling-house,  holiday  home,  apartment 
or  similar  abode,  improved  or  unimproved  land  zoned for residential  use in the 
Republic  (including any real  right  thereto),  other than- 
(a) an apartment  complex,  hotel,  guesthouse or similar  structure  consisting 

of five or  more units held by a person  which has been  used for renting to 
five or  more persons, who are not connected  persons,  as  defined  in  the 
Income  Tax Act,  1962  (Act No. 58 of 1962), in relation  to  that  person;  or 

(h) any  ‘fixed  property’  of a  ‘vendor’  forming  part of an :enterprise’ all as 
defined in section 1 of the Value-Added  Tax Act, 1991  (Act No. 89 of 
1991); 

‘residential property  company’  means  any  company  that  holds  property that 
constitutes- 
(a )  residential  property; or 
(6) a  contingent right contemplated  in  paragraph cf) of the  definition of 

and where the  fair  value of that property or  contingent right  comprises  more 
than 50 per cent of the  aggregate  fair  market  value of all  the  assets,  as defined 
in  paragraph 1 of the  Eighth  Schedule to the  Income Tax Act,  1962,  (other than 
financial  instruments  as defined in section  1 of that  Act  or  any  coin  made 
mainly from  gold or platinum), held  by that  company  on  the  date of 
acquisition  of an  interest in that company;”; 

(d) by  the substitution  in  subsection  (1)  for  the definition of “transaction” of  the 
following defini;ion: 

‘property’, 

I 

.‘ ‘transaction’ means- 
(a) in relation to paragraphs (a), (6) and (c)  of the  definition of ‘property’, an 

agreement  whereby one party therem  agrees to  sell, grant,  waive,  donate, 

5 

10 

15 

20 

25 

30 

35 
cede,  exchange,  lease  or  otherwise  dispose of property  to  another person 
or any act  whereby any person  renounces  any [interest] &&t in or 
restriction  in  his & favour  upon the  use  or  disposal of property;  or 

(d) or (e)  of the definition  of ‘property’,  an  agreement  whereby one party 40 
thereto agrees to sell,  grant,  waive,  donate,  cede,  exchange,  issue, 
buy-back, convert, vary, cancel  or  otherwise  dispose of any  such  shares 
or  member’s  interest  to  another  person or any  act  whereby  any person 
renounces  any  right  in or restriction  in his or  her  favour  upon  the use or 
disposal of any such shares or member’s  interest;  or 45 

( c )  in relation to a  discretionary  trust,  the  substitution or addition of one or 
more b e n e f i c i ~ e s  with  a  contingent  right to any  property of that  trust, 
which constitutes  residential  property or shares  or  member’s  interest 
contemplated in paragraph (d) or ( e )  of the  definition of ‘property’ or a 
contingent  right conternplated in  paragraph (fl of that  definition;”. 50 

(2) Subsection (1) shall  come  into  operation on the date of promulgation of this Act 

(h)  in relation to any shares or member’s  interest  contemplated in paragraph - 

and  shall apply in respect nf the  acquisition of any property on or  after  that  date. 

Amendment  of  section 3 of Act 40 of 1949, as substituted by section 4 of Act 88 of 
1974 and  amended by section 1 ofAct 99 of 1981  and  substituted by section 4 ofAct 
97 of  1993  and  section 10 of Act  37 of 1996 and  amended by section 6 of Act 60 of 55 
2001 

3. ( I )  Section 3 of the Tr-nndcr Duty Act?  1949, is hereby  amended  by  the  addition of 

“( 1 A) Where a person  who  acquires  any property contemplated in paragraph (d) 
or (e) of the  definition of ‘property’ fails to pay the  duty  within the period 60 
contemplated in subsection (l) ,  the public officer as defined in  section  101 of the 

the  following  subsections: 
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Income Tax 196’2 (Act No. 58 of 1962), of that company  and  the  person from whom 
the shares or member’s  interest  are  acquired  shall be jointly  and  severally  liable for 
such duty:  Provided  that  the public officer or person from  whom  the shares or 
member’s  interest was acquired, may recover  any  amount of duty  paid by him  or 
her in terms of this subsection from- 
(a )  the  person who so acquired that property;  or 
(6j in the  case of a public offlcer, from that company. 

(1 B) Where  a ;?erson  who acquires any property  contemplated in paragraph (fi of 
the definition of ‘property’  fails to pay the  duty  within the pcriod  contemplated in 
subsection (!), t!x trust rr?d the tmsters of that trust shall be  jointly a.nd severally 10 
liable for such duty:  Provided that the trust or  trustee may recover any amount of 
duty paid in t e r m  of this subsection by  the  trust or trustee,  as  the case may be, 
fronl- 
(a) the person who so acquired that property; or 
(6) in the  case of the trustee,  from that trust.”. 15 

(2) Subsection (1) shall come into  operation on the  date of promulgation of this Act 
and  shall apply in  respect of any  duty which  becomes  payable in respect of the 
acquisition of any property on or after that date. 

Amendment of section 9 of Act 40 of 1949, as  amended by section  3 of Act  31 of 
1953, section 12 of Act 80 of 1959, section  3 of Act 70 of 1963, section  3 of Act  77 of 20 
1964, section 1 of Act 81 of 1965,  section  7 of Act 103 of 1969,  section  2 of Act 89 of 
1972, section 3 of Act 66 of 1973, section  5 of Act 88 of 1974, section  77 of Act 54 of 
1976,  section 2 of Acl  95 of 1978, section 6 of Act 106 of 1980,  section  2 of Act 99 of 
1981, section 2 of Acl  118 of 1984, section 3 of Act 81 of 1985,  section  3 of Act 86 of 
1987,  section 4 of Act  87 of 1988, section 36 of Act 9 of 1989, section 1 of Act 69 of 25 
1989, section 79 of Act  89 of 1991,  section  6 of Act 120 of 1992,  section  4 of Act 136 
of 1992, section 5 of Act 97 of 1993, section 2 of Act 37 of 1995,  section  3 of Act 32 
of 1999, section 3 of Act 30 of 2000, section 2 of Act 5 of 2001, section  8 of Act 60 of 
2001  and section 3 of‘ Act  30 of 2002 

4. (1) Section  9 of the  Transfer  Duty  Act, 1949,  is hereby  amended by the substitution 30 

“(1) any company  in  terms of  any [intra-group] amalgamation  transaction 
contemplated in section 44 of the  Income Tax Act,  1962  (Act No. 58 of 1962), 
[or] any in&a-group transaction  contemplated  in  section 45 or any  liquidation 
distribution  contemplated in section [46] 47 of that  Act, where  the  public 35 
ofticer of that  company  has  made  a  sworn aEdavit or solemn  declaration  that 
such amalgamation  transaction,  intra-group  transaction  or  liquidation  distri- 
bution complies with the  relevant  provisions  contained in section  44, 9 or 
[46] 47,  as  the  case may be, of that Act.”. 

in  subsection (1) for  paragraph (1) of the  following  paragraph: 

(2) Subsection(1)  shall  be  deemed to have  come  into  operation on 6 November 2002 40 
and shall apply in  respect of any property  acquired on  or after that  date. 

Amendment of section 4 of Act 45 of 1955,  as  amended by section  2 of Act 59 of 
1957,  section 3 of Act 65 of 1960, section 9 of Act 71 of 1961, section  9 of Act  77 of 
1964,  section 3 of Act 81 of 1965, section  2 of Act 94 of 1967, section 5 of Act 92 of 
1971,  section 2 of Act 70 of 1975, section 1 of Act 104 of 1976,  section  4 of Act 102 45 
of 1979,  section 11 of Act  106 of 1980, section  3 of Act 99 of 1981,  section  5 of Act 81 
of 1985, section 6 of Act 86 of 1987,  section 10 of Act 87 of 1988,  section  8 of Act  97 
of 1993, section 3 of Act 20 of 1994, section 7 of Act  27 of 1997,  section  14 of Act 30 
of 1998, section 8 of Act  30 of 2000  and section  4 of Act  30 of 2002 

5. (1) Section  4 of the  Estate  Duty  Act, 1955, is  hereby  amended  by the substitution 50 

“the  value of any property included  in  the  estate  which  has  not  been  allowed as a 
deduction  under  any  other provision of this  section which accrues or accrued [by 
way of bequest] to-”. 

in paragraph (h) for the words  preceding  subparagraph (i) of the  following  words: 

(2)  Subsection (1) shall  be  deemed to have  come  into  operation  on 5 August  2002.  55 
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Amendment of section 1 of Act 58 of 1962, as  amended  by  section 3 of Act 90 of 
1962, section 1 of Act 6 of 1963, section 4 of Act 72 of 1963, section 4 of Act 90 of 
1964, section 5 of Act 88 of 1965, section 5 of Act 55 of 1966, section 5 of  Act 95 of 
1967, section 5 of Act 76 of 1968, section 6 of Act 89 of 1969, section 6 of Act 52 of 
1970, section 4 of Act 88 of 1971, section 4 of Act 90 of 1972, section 4 of Act 65 of 5 
1973, section 4 of Act 85 of 1974, section 4 of Act 69 of 1975, section 4 of Act 103 of 
1976, section 4 of Act 113 of 1977, section 3 of Act 101 of 1978, section 3 of Act 104 
of 1979, section 2 of Act 104 of 1980, section 2 of Act 96 of 1981, section 3 of Act 91 
of 1982, section 2 of Act 94 of 1983, section 1 of Act 30 of 1984, section 2 of Act 121 
of 1984, section 2 of Act 96 of 1985, section 2 of Act 65 of 1986, section 1 of Act 108 10 
of 1986, section 2 of Act 85 of 1987, section 2 of Act 90 of 1988, section 1 of Act 99 
of 1988, Government  Notice No. R.780 of 14 April 1989, section 2 of Act 70 of 1989, 
section 2 ofAct 101 of 1990, section 2 of Act 129 of 1991, section 2 of Act 141 of 1992, 
section 2 of Act 113 of 1993, section 2 of Act 21 of 1994, section 2 of Act 21 of 1995, 
section 2 of Act 36 of 1996, section 2 of Act 28 of 1997, section 19 of Act 30 of 1998, 15 
section 10 of Act 53 of 1999, section 13 of Act 30 of 2000, section 2 of Act 59 of 2000, 
section 5 of Act 5 of 2001, section 3 of Act 19 of 2001, section 17 of Act 60 of 2001 
and  section 9 of Act 30 of 2002 

6. (1) Section 1 of the  Income Tax Act, 1962, is hereby amended- 
(a)  by the  insertion  after  the  definition of “assessment” of the following 20 

definition: 
“ ‘average  exchange  rate’  in  relation  to  a  year of assessment means- 
(a) the  average  determined by using  the  closing  spot  rates at the  end of daily, 

weekly or monthly  intervals  during  that year of assessment;  or 
(b) the  weighted  average  determined by using  the  closing  spot  rates  at  the 25 

end of daily,  weekly or monthly  intervals  during  that  year of assessment 
during  which  income  is  received  or  accrued  or  expenditure is incurred, 
which  average  must  be  based on- 
(i) the  net  amount of receipts  and  accruals  (excluding  those of a  capital 

(ii) the net  amount of capital  gains or capital  losses  determined in 
nature)  and  deductible  expenditure  during each  such  period;  and 

(b)  by  the  substitution in the  definition of “company”  for  paragraph (e )  of the 

respect of any  disposal of assets  during that period, 

30 

which  must be  consistently  applied within that  year of assessment;”; 

following  paragraph: 35 
“(e) any- 

(i) [unit] portfolio  comprised  in any [unit  trust] collective  investment 
scheme  in  securities [other  than  property  shares] contemplated in 
Part - IV of the  Collective  Investment  Schemes  Control  Act, 2002, 
managed  or  carried on by  any  company  registered  as  a [manage-  40 
ment  company] manager under [section 4 of the  Unit  Trusts 
Control  Act, 1981 (Act No. 54 of 1981)] section 42 of that Act for 
purposes of that  Part [, if- 
(an) such  portfolio was created  on or after  the  date of com- 

mencement of the  Unit Trusts Control  Amendment Act,  45 
1962 (Act No. 11 of 1962); 

(bh) such  portfolio  was  created  before  that  date  and  the 
relevant  trust  deed  has  after  that  date  been  amended  in 
order  to  create  further  units  in  that  portfolio];  or 

(ii)  arrangement or  scheme carried  on  outside  the  Republic in 50 
pursuance of which  members of the public are  [or will be] invited 
or pemitted to invest is a p i t f d i o  of ;1 coilective  irvesirnent 
scheme,  where  two or more  investors  contribute to and  hold a 
participatory  interest in a  portfolio of the  scheme  through  shares, 
units or any other  form of participatory  interest; or”; 55 

(c)  by the substitution in  the  definition of “connected  person” for paragraph (bA) 
of the  following  paragraph: 
“(bA) in  relation to a connected  person in relation to a  trust  (other than a 

[unit  trust] collective  investment  scheme in property  shares [as 
authorised  under  the  Unit  Trust  Control Act, 1981 (Act No. 54 of 60 
19Sl:1] managed  or  carried on by any company  registered  as  a  manager 
under  section 42 of the  Collective  Investment Schemes Control Act, 
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2002, for purposes of Part V of that Act),  includes any other person 
who is a connected person in relation to  such  trust;”; 

by the insertion after the  definition of “connected  person” of the following 
definitions: 
’‘ ‘controlled  group company]y contem- 5 
plated  in the definition  of ‘group of companies’; 
’controlling  group  company’  means  a  controlling  group  company  contem- 
plated in the definition of ‘group of companies’; 
‘controlled foreign  company’  means a controlled  foreign company as defined 
i:? sectirJn 913,and  izc!Edes .cy reference in this .Act, prior to the mtendrnect 1 
thereof by  the Revenue  Laws  Amendment  Act,  2002,  to  a  controlled  foreign 1 - ‘  

____ 

entity:”; 
by the inserl ion after  the definition of “date of assessment” of  the following 
definition: 
‘. ‘designated  country’  means  a  designated  country  contemplated in section 
9E(8);”; 
by  the substitution  in  the definition  of “dividend”  for  the  words  preceding 
paragraph ( a j  of the  following words: 
‘‘ ‘dividend’  means any amount  distributed by a  company (not being  an 
institution to  which section lO(l)(d) applies) to its  shareholders or any  amount 
distributed out of the  assets  pertaining  to any [unit] portfolio  referred to in 
paragraph (e) of the definition  of ‘company’  in  this  section  to  shareholders  in 
relation  to  such [unit] portfolio  (including, in the case of any co-operative 
society or company  referred  to  in  section  27,  any  amount  distributed  on  or 
after 1 April 1977 to  its  members,  whether  divided  among  the  members  in 
accordance ,with their  rights  as  shareholders  or  according to  the value of 
business  transactions  between  individual  members and such  society or 
company or on some  other  basis),  and  in  this definition the  expression 
‘amount  distributed’ includes-”; 
by  the substitution for paragraph (a )  of  the definition of “dividend” of the 
following  paragraph: 
“(a) in relation  to a company that is being  wound up  or  liquidated,  or  the 

corporate  existence of which is finally terminated, any profits distributed, 
whether in cash or otherwise,  other  than  those of a  capital  nature  earned 
before or during  the  winding-up  or  liquidation  from  the  disposal of any 
asset M o r e  1 October  2001 (any such profits distributed by the 
liquidator of the  company  being  deemed  for  the  purposes of this 
definition to  have  been  distributed by the  company):  Provided  that  the 
amount of any capital profits so distributed  which  are  attributable  to  the 
disposali  of any asset on or after  1  October 2001, but  which  was  acquired 
by that company  before  that  date  shall,  for  the  purposes of this  definition 
be  limited to the  amount of profit determined as if that  asset  had been 
acquired  on 1 October  2001  for  a cost equal to the  market  value of that 
asset as  contemplated in paragraph 29  of the  Eighth Schedule;”; 

by the  insertion  after  the definition of “executor” of the  following  definition: 
“ ‘financial  instrument’ includes- 
(a) a  loan,  advance,  debt,  stock,  bond,  debenture,  bill,  share,  promissory 

note,  banker’s  acceptance,  negotiable certificate of deposit,  deposit with 
a  financial  institution,  a  participatory  interest in a  portfolio of a  collective 
investment  scheme, or a  similar  instrument; 

(6) any repurchase  or  resale  agreement,  forward  purchase  arrangement, 
forward  sale  arrangement,  futures  contract,  option  contract or swap 
contract; 

(c) any other  contractual  right  or  obligation  which  derives  its  value from the 
value or’ a  debt  security, equity, commodity,  rate  index or a specified 
index; 

(d) any  interest-bearing  arrangement; and 
(e )  any financial  arrangement  based on or  determined with reference to the 

time  value of money or cash flow or the  exchange  or  transfer of an 

15 

20 

25 

30 

35 

40 

45 

asset;”; 60 
by the  substitution for paragraphs (a) and (b) of the definition  of “foreign 
equity  instrument” of the  following  paragraph: 

~ - -  
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“ (u )  a share or depository  receipt in respect of a share listed on any- 
- (i) [recognised] stock exchange [outside  the  Republic] contem k e d  

in paragraph (b) of the definition of ‘listed  company’; 

is  comparable to a  stock exchange contemplated in subparagraph 5 
(i); or 

publishes or releases firm buy  or  sell  quotations 7 by identified 
brokers  or  dealers by electronic means or otherwise;”; 

in paragraph (e)(ii) of the definition of ‘company’ in section I;”;  

(ii) any national,  regional  or  local  exchange  outside  the  Republic  which 

(iii) any interdealer  quotation system outside the Republic that regularly 

(b) a [unit] participatory  interest in an  arrangement or scheme  contemplated 10 

( j )  by the substitution in the definition of “foreign  equity  instrument” for the 
words  following  paragraph (d) of the  following  words: 
“and any option, future or contract  relating  to  such  share, [unit] participatory 
interest,  investment  or  contractual  right or obligation  or coin;”; 15 

( k )  by the insertion  after  the definition of “gross income” of the following 
definition: 
“ ‘group of companies’ means two or more companies in which one company 
(hereinafter referred to as  the  ’controlling group company’)  directly  or 
indirectly holds shares in at  least one  other company  (hereinafter  referred to as 20 
the ‘controlled group company’), to  the  extent that- 
(a) at least 75 per cent of the equity  shares of each  controlled group company 

are directly held by the controlling  group  company, one or more  other 
controlled  group  companies  or  any  combination  thereof; and 

(b) the controlling  group  company  directly  holds 75 per cent or more of the 25 
shares in at  least one controlled  group company;”; 

(1) by the insertion  after  the  definition of “international  headquarter  company” of 
the following definition: 
“ ‘listed company’  means  a  company where its shares or depository receipts 
in respect of its shares are listed on- 
(a) a  stock exchange as  defined in section 1 of the  Stock Exchange2 Control 

Act, 1985 (Act No. 1 of 1985); or 
(6) a  stock  exchange in a  country other than the Republic which has been 

recognised by the  Minister  as  contemplated in paragraph (c) of the 
definition of ‘recognised  exchange’ in paragraph 1 of the Eighth 
Schedule; 

( m )  by the substitution for  subparagraph (iii) of paragraph (a) of the definition of 
“pension fund” of the following  subparagraph: 
“(iii) any fund contemplated in subparagraph (ii) [established on or before 

14 November 20001, which  includes as members  employees of-any 
municipal entity created in accordance with the provisions of  the 
Municipal  Systems  Act, 2000 (Act No. 32 of 2000),  over which one or 
more local authorities exercise  ownership control as contemplated by 
that Act, [if] where  such fund was established- 

(aa)  on or before 14 November 2000, and  such  employees  were 
employees of a  local  authority  immediately prior to becoming 
employees of such  municipal entity; g 

(bb) after 14 November 2000, and such fund has been approved by the 
- Commissioner  subject to such  limitations,  conditions and require- 

___ 

m a t s  as  contemplated in paragraph (c);”; 
(n)  by the  substitution  for the definition of “prescribed  rate” of the following 

definition: 
“ ‘prescribed rate’ in relation to any interest  payable in terms of this Act, 
means [such rate as the  Minister may from time  to  time fix by notice in the 
Gaze&] for the purposes of- 
(a)  interest payable to any  taxpayer  under  the  provisions of section 

89yuar(4), a rate determined at four  percentage points below the  rate 

30 

35 

40 

45 

50 

55 

contemplated in paragraph jb); or 

to time  fix  by notice in the Guzette in terms of section 80(l)(h) of the 60 
Public Finance  Manazement  Act, 1999 (Act No. 1 of 1999);”; 

(b) any other provision of this Act, such  rate as the Minister may from time 
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(0) by  the  insertion after the  definition  of “provident  fund”  of  the  following 
definition: 

‘qualifying Statutory rate’  means  a  qualifying  statutory  rate as defined  in 
section 9E;”; 

( p )  by the substitution  in  the definition  of “resident”  for  item (A) of the  proviso 
to subpara,o.:aph (ii) of  paragraph (a) of the  following  paragraph: 
“(A) [for the purposes of items (a) and (bb)] a  day  shall  include  a part of 

a day,  but shall not include any day that a  person  is  in  transit through  the 
Republic  between  two places outside  the  Republic  and that person  does 
not formally  enter  the  Republic  through  a ‘port of entry’ as defined in 
the  Immigration  Act,  2002  (Act No. 13 of 2002); and”; 

( 4 )  by  the substitution in the definition  of “retirement-funding  employment”  for 
subparagraph  (i) of paragraph (a) of the following  subparagraph: 

“6) in the  case of such  employee,  derives in respect of his employment any 
income  constituting  remuneration as defined in  paragraph  1 of the Fourth 
Schedule  (but  leaving  out of account  the  provisions of paragraph (c) [and 
paragraph (vii)] of that  definition and including  the  amount  of  any 
allowance  or  advance  in  respect of transport  expenses  contemplated in 
section 8(l)(b), but  not an  allowance  or  advance  contemplated  in section 
8(l)(b)(iii)  which  is  based  on  the  actual  distance  travelled by the 
recipient,  and which is  calculated at a  rate  per  kilometre  which  does not 
exceed  the  appropriate  rate  per  kilometre fixed  by the Minister of 
Finance  under  the  said  section 8( l)(b)(iii))  and  is  a  member of or, as an 
employee,  contributes  to  a  pension  fund  or  provident  fund  established  for 
the  benefit of employees of the  employer  from  whom  such  income  is 
derived; or”; 

( r )  by the  substitution for paragraph (b) of the definition of “shareholder” of the 
following  paragraph: 
“(b) in  relation to any company  referred to in paragraph (e) of the  said 

definition, the  registered  holder of any [unit certificate issued in respect 
of a unit] participatory  interest  included  in  the  relevant [unit] portfolio, 
except  that  where  some person other than the [registered] holder of  any 
[unit] participatory  interest  is  entitled,  whether  by  virtue of  any 
provisicln in  the [trust] deed  entered  into  for  the  purposes  of the relevant 
[unit trust] collective  investment  scheme or  under the  terms of  any 
agreement  or  contract, or otherwise,  to all or part of the  benefit of the 
rights of participation  in  the profits or  income  attaching  to  the [unit 
certificate] participatory  interest,  such  other  person  shall, to the extent 
that he is entitled to such benefit, also  be  deemed  to  be  a  shareholder; 
or”; 

(s) by the  substitution  for  the definition  of “taxpayer” of the  following definition: 
‘taxpayer’ means  any person  chargeable  with  any tax leviable  under this Act 

and[, for the purposes of any provision relating to any return,] includes 
every person required by this  Act  to  furnish [such] q return; [and for the 
purposes of Part IV of Chapter Ill includes any person chargeable with 
any tax leviable under any previous Income Tax Act;]”; 

( t )  by the  substitution  in  the definition  of “trading  stock”  for  subparagraph (ii) of 
paragraph (a )  of  the following  subparagraph: 

“(ii)  the  proceeds  from  the  disposal of which  forms  or  will  form part of his 
gross  income,  otherwise  than  in  terms of paragraph (j) or ( m )  of the 
definition  of ‘gross  income’,  or as a  recovery  or  recoupment  contem- 
plated in section  8(4)  which is included  in gross income  in terms  of 
paragraph (n) of that definition; or”. 

(2) (a) Subsection (l)(a) shall  come  into  operation  on  the  date of promulgation of this 
Act and shall apply  in  respect of  years  of assessment  commencing  on  or  after that date. 

(b )  Subsection (l)(b), (c), cf), ( j )  and ( r )  shall come  into operation  on the  date that the 
Collective  Investment :Schemes Control  Act,  2002,  comes  into  operation. 

(c) Subsection ( l ) ( d )  shall  in so far  as it inserts- 
(i)  the definitions  of “controlled  group  company”  and  “controlling  group 

company”,  be  deemed  to  have  come  into  operation on 6 November 2002; 
(ii) the definition  of “controlled  foreign  company”  come  into  operation on the 

date of pronlulgation of this  Act and shall  apply  in  respect of  years  of 
assessment  ending  on  or  after that date. 
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(d) Subsection ( ] ) ( e ) ,  (h) ,  ( I )  (0) and (s) shall come into operation on the date of 
promulgation of thi:j Act. 

(e).Subsection (1)fg) shall come into  operation  on  1  January  2003 and shall apply  in 
respect of any  dividend declared on or  after  that  date. 
f) Subsection (l)(i) shall in so far as it amends- 5 

(i) paragraph (a)  of the definition of “foreign  equity  instrument”, be  deemed to 
have come into operation on 1  October  2001; and 

(ii) paragraph (0)  of the definition of “foreign equity instrument”, come  into 
operation on the  date that the Collective  Investment  Schemes  Control Act, 
2002,  comes into operation. 10 

(8) Subsection (l:l(k) shall come into  operation  on 6 November  2002. 
(h) Subsection  (l)(nz) shall be deemed to have  come into  operation on  14  November 

(i) Subsection (l)(‘n) shall come into  operation on a date to be fixed by the President 

( j )  Subsection (l)(p) shall be deemed to  have  come  into operation on 1  March 2001. 
( k )  Subsection ( l ) ( t )  shall be deemed to have  come into operation on  19  July 2000. 

Amendment of section  3 of Act 58 of 1962,  as  amended by section 3 of Act 141 of 
1992,  section  3 of Act 21 of 1994, section 3 of Act 21 of 1995, section  20 of Act 30 of 
1998,  section  3 of Act 59 of 2000, section 6 of Act 5 of 2001, section  4 of Act 19 of 20 
2001 and  section 18 of Act  60 of 2001 

2000. 

by proclamation in the Gazette. 15 

7. Section  3 of the Income Tax Act, 1962, is hereby amended by the substitution for 

“(4) Any decision of the Commissioner  under the definitions of ‘benefit fund’, 
‘pension  fund’,  ‘provident  fund’, ’retirement annuity fund’ and ‘spouse’ in section 25 
1, section 6 ,  section 8(4)(b), (c), (d) and (e ) ,  section  9D,  section  9E,  section 9F, 
section  1O(l)(cH), ( W ,  (e), f W  0 and (nB), section Il(e1, (f), (g), (gA), 01, (I), 
(t) ,  (u) and (w), section 12C, section 12E, section  12G, section 13, section  14, 
section 15, section 22(1), ( 3 )  and ( 9 ,  section  24(2), section 24A(6), section 24C, 
section 24D, section 241, section 25D,  section  27, section 30,  section 31, section  30 
35(2), section 38(4), section 41(4),  section 57, paragraphs 6 ,7 ,9 ,  13, 13A, 14, 19 
and 20 of the First  Schedule, paragraph (b) of the definition of ‘formula A’ in 
paragraph 1 and paragraph 4 of the Second  Schedule,  paragraphs 18, 19( l),   20,2 1, 
22, 24 and  27 of the Fourth Schedule,  paragraphs 2 , 3 , 6 , 9  and 11 of the Seventh 
Schedule and paragraphs 29(2A), 29(7), 3 1(2), 65( l)(d) and 66( l)(c) of the Eighth 35 
Schedule,  shall be subject to objection and appeal.”. 

subsection (4) of the following subsection: 

Amendment of section  4 of Act 58 of 1962,  as amended by section  6 of Act 55 of 
1966,  section  4 of Act  104 of 1979, section 32 of Act 104 of 1980, section 3 of Act  96 
of 1981,  section  3 of Act  85 of 1987,  section  3 of Act 70 of 1989, section 4 of Act 21 
of 1994,  section 3 of Act  36 of 1996, section 34 of Act  34 of 1997, section 21 of Act  30 40 
of 1998,  section 11 of Act  53 of 1999, section 14 of Act 30 of 2000 and  section 19 of 
Act  60 of 2001 

8. Section 4 of the Income Tax Act, 1962, is hereby amended- 
(a)  by the subs1.itution for subsection (IE) of the following subsection: 

“( 1 E) The National Police Commissioner  or the National  Director of 45 
Public  Prosecutions  or any person  acting under the direction and control 
of such National Police  Commissioner  or  National Director of Public 
Prosecutions, shall not disclose any information supplied under subsec- 
tion (1 6 )  to any other person or  permit any other person to  have access 
thereto, except iz the exercise of his or her powers or the czwin- G U ~  sf 50 
his [of\ %her duties- 
- (a )  for purposes of any investigation of, or prosecution for, an offence 

(6) to combat any public safety or environmental risk contemplated in 

J “6 

contemplated in subsection (IB); or - 

subsection (1 B).”; 55 
(h) by the substitution for subsection (3) of the  following  subsection: 

“(3) Any person who contravenes the provisions of subsection (l), 
(lA), (lD), (1E) or (2A), shall be guilty of an offence and liable on 
conviction  to  a fine or  to  imprisonment  for  a period not exceeding two 
years.”. 60 
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Amendment of section 6quat of Act 58 of 1962, as inserted by section 5 of Act 85 of 
1987 and amended by section 5 of Act 28 of 1997, section 12 of Act 53 of 1999, 
section 16 of Act 30 of 2000  and substituted by section 4 of Act 59 of 2000, and 
amended by section 8 of Act 5 of 2001 and section 20 of Act 60 of 2001 

9. ( 1 )  Section 6quczt of  the Income Tax  Act, 1962, is  hereby  amended- 
by the  deletion  in  subsection (1)  of subparagraph (Li) of paragraph (a) ;  
by the  substitution in subsection (1) for  paragraphs {e) and (s) of the  following 
paragraphs. 
“ { e )  m y  ta.saS!e  czpit?!  gain contemplated ir. sec!ion 26A, [to the  extent  that 

it is attributable to any capital gain in respect of an asset situated] 
from a source  outside  the  Republic  which  is not deemed  to  be  from  a 
source in the Republic;  or 
-____ 

(s) any anount- 
(i> 

(ii) 

(iii) 

- contemplated in paragraphs (a), (b) or (d) which  is  received by or 
accrued to any other  person  which  is  deemed  to  have  been 
received by or  accrued  to  such  resident in terms of section 7; 
of capital  gain of any  other person from a source  outside  the 
Republic which is not deemed  to  be from a  source  in  the  Republic 
__ and which is  attributed to that resident  in  terms of paragraph 68,69, 
- 

70, 71, 72 or 80 of the  Eighth  Schedule;  or 
- contemplated in paragraphs (a), (b), (d) or (e) which  represents 
capital of a  trust, [as contemplated in] and which  is  included in the 

account  in  determining the aggreg- 
- &ita1 loss of that resident  in  terms of paragraph 80(3) of the  Eighth 
Schedule, [in respect of which that resident acquires a vested 
right].”; 

- income of that resident  in  terms of section  25B(2A)  or taken into 

by  the  subslitution in subsection (IA) for  the  words  preceding  paragraph (a)  
of the  following words: 

“(lA) For  the  purposes of subsection (1), the rebate  shall be an 
anlount  equal to the  sum of any  taxes  on  income  proved  to be payable  to 
[the] any  sphere of government of  any country  other  than  the  Republic, 
without any right of recovery by  any person  (other  than  a right of 
recovery  in terms  of  any entitlement  to  carry  back  losses  arising  during 
any year of assessment  to any year of assessment  prior  to  such year  of 
assessment), by-”; 

by the  substitution  in  subsection  (1A)  for  paragraph  (6) of the  following 
paragraph: 
“(b) any controlled  foreign [entity, as contemplated in section 9D] 

company,  in  respect of such  proportional  amount  contemplated  in 
subsection (l)(b);  or”; 

by the substitution  in  subsection (IA) for  paragraph (d) of the  following 
paragraph: 
“ (d)  any company in respect of the  proportional  amount of  any profits from 

which  any dividend  is  declared or deemed  to  have  been  declared  to  a 
controlled  foreign [entity as defined  in section 9D] company,  and  which 
dividend  relates to any proportional  amount  equal to the  amount  which 
~ was included  in  the  income of [such] @ resident  as  contemplated in 
subsection (l)(b);  or”; 

by the  substitution in subsection  (1A)  for  paragraph (e) of the  following 
paragraph: 
“(e) any [unit] portfolio of a  collective  investment  scheme in respect of the 

amount of  any foreign  dividend  which is deemed to  have been  declared 
to such  resident in terms of section 9E(5) and included  in  the  taxable 
income of that resident; or”; 

by  the  substitution  in  subsection (1B) for  paragraph (a) of the  following 
paragraph: 

“the  rebate or rebates of  any  tax  proved to  be  payable to the  government 
of any other  country  or  countries  as  contemplated  in  subsection  (1  A), 
shall not in  aggregate  exceed an amount  which  bears  to  the  total  normal 
tax payable the same  ratio  as  the  total  taxable  income  attributable to the 
income,  proportional  amount [contemplated in subsection (l)(b)], 
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foreign dividend, [or] taxable  capital gain or  amount, as the  case may be, 
[derived from such country or countries] which is included  as 
contemplated in subsection (I), bears to the total  taxable  income: 
Provided that- 
(1)in determining the amount  of the taxable income  that is attributable 5 

to  that  income,  proportional  amount,  foreign  dividend, taxable 
capital gain or amount,  any  allowable  deductions  contemplated in 
sections 1 l(n), 18 and 18A must be deemed to have been incurred 
,proportionately in respect of income  derived from sources  within 
$and outside  the  Republic; 10 

[(ill -0 where  the sum of any such taxes payable to the government of 
any  such  other  country or countries exceeds the rebate as so 
determined  (hereinafter referred to  as the excess  amount), 
[such] that excess amount may- 
(aa) be carried forward to the immediately  succeeding  year of 15 

assessment and shall be deemed to be a tax on  income 
paid to the government of any other country in [such] 
year; and 

(bb) be set off against  the  amount of any normal tax payable by 
[such] resident  during [such] that year of assessment 20 
in respect of any amount derived from any  other  country 
which  is  included in the  taxable  income of [such] @ 
resident  during [such] that year, as  contemplated in 
[paragraph (a), (b), (d), or (e) of] subsection (l), after 
any tax payable  to  the  government of any  other  country in 25 
respect of any  amount so included  during  such  year of 
assessment which may  be deducted in terms of subsection 
( I )  and (lA), has  been deducted from the amount  of  such 
normal tax  payable in respect of such  amount so included; 
and 30 

[(ii)] the  excess  amount  shall not  be allowed  to be carried  forward 
for  more than seven years reckoned from the year of 
assessment when such  excess amount was for the first time 
carried forward;”; 

(h) by the  substitution in subsection (1B) for  the words in paragraph (c)  following 35 
subparagraph (ii) of the following words: 

“may be deducted  from  any normal tax which becomes  payable by 
[such] @ resident during any year of assessment  that any income  is 
derived by way of dividends declared  to [such] that resident by any 
controlled foreign [entity] company from profits r e z n g  to any amount 40 
so previously included;”; 

(i) by the  substitution in subsection (1B) of subparagraph (i) of paragraph (d) of 
the following  subparagraph: 
y(i) any company distributing any  dividend  to such resident, if such  resident 

([in the case of a company,] together with any [other company in a 45 
group of companies of  which such company forms part] connected 
person in relation to  that resident) holds  for [his  or  its] their own  benefit 
less than 10 per cent of the equity share capital in such company; or”; 

( j )  by the deletion in subsection (3) of the definitions of “controlled company”, 
“controlling company” and “group of companies”; 50 

( k )  by the addition in subsection (3) after  the definition of “qualifying  interest” of 
the  following definition: 

“ ‘ taxels on income’  does not inc!nde m y  conpu!scry payment tc the 

government of any other country which constjtutes  a  consideration  for 
the right to extract any mineral  or  natural oil;”; 55 

(1) by the substitution for subsection (4) of the following  subsection: 
“(4) For the purposes of this section the amount of any  foreign tax 

proved to be payable  as  contemplated in subsection (1A) in respect of 
any amount which is included in  the taxable  income of  any resident 
during any year of assessment, shall  be converted to the currency of the 60 
Republic on the last day of that year of assessment by applying[- 
(a) the ruling exchange rate on  the day on which such foreign tax is 

aciually paid; or 



(h) if  such  foreign  tax  has  not  been  paid  by  the  last  day of such  year 
of assessment  the  ruling  exchange  rate  on  the  last  day of such 
year of assessment: 

Provided  that  where  such  foreign  tax  is  payable  in  respect of the 
amount of any  foreign  dividend  which  is  included  in  the  taxable 
income of such  resident  as  contemplated  in  subsection (l)(d), such 
foreign  tax  shall be converted  to  the  currency of the  Republic  by 
applying  the  exchange  rate  at  which  the  amount of such  foreign 
dividend is converted  as  contemplated  in  section 9E] the  average 
a n g e  rate  for  that  year of assessment.”; 

(tn) by  the substitution in subsection ( 5 )  for the words preceding  the  proviso of the 

‘’(5) Where [any  amount of tax,  which  was  proved  to be payable  to 
the  government of any  other  country,  was  allowed  as] a  rebate was 
___ allowed in terms of this section against  the  normal  tax  payable  by any 
resident in  any previous year  of assessment  in  respect of  any amount of 
tax which was proved to be  payable  to the government of any other 
country, and- 
(a) it is proved by [such] that resident  that  the  amount of [such] & tax 

actually payable to suchgovemment exceeds  the  amount of tax  in 
respect of which  the  rebate  was so allowed [as a rebate]; or 

(b) the  Commissioner  is satisfied that the  amount of [such]  the  tax 
actually  payable to such  government  is  less  than  the amountoftax 
in respect of which  the  rebate was so allowed [as a rebate], 

the  Commissioner may, notwithstanding  the  provisions of section 79 or 
section 81(5), but  subject  to  subsection (lB)(a) issue  a  reduced  or 
additional  assessment,  as  the  case may be, reflecting the amount of the 
rebate  in  respect of that  amount of  tax actually  payable  in that other 
currency  translated  to  the  currency of the  Republic at the  average 
exchange  rate  applicable  for that previous year of assessment,  which 
shall  be  allowed  against  normal  tax:”. 

(2) (a) Subsection (l)(a), (b), (c), (d), (e ) ,  (g), (h), (i), (j), (k) and (n)  shall come  into 
operation  on the date of promulgation of this  Act and shall apply in respect of years of 

(b)  Subsection (1)lf) shall  come  into  operation on the  date  that  the  Collective 
Investment  Schemes  Control  Act,  2002,  comes  into  operation. 

(c)  Subsection (1)(2j and ( m )  comes  into  operation on the  date of promulgation of this 
Act  and shall apply in  respect of years of assessment  commencing  on  or  after  that  date. 

Amendment of section 7 of Act 58 of 1962, as  amended by  section 5 of Act 90 of 
1962, section 8 of Act 88 of 1965, section 9 of Act 55 of 1966, section 7 of Act 94 of 
1983, section 2 of Act 30 of 1984, section 5 of Act 90 of 1988, section 5 of Act 70 of 
1989, section 4 of Act 101 of 1990, section 7 of Act 129 of 1991, section 5 of Act 141 
of 1992, section 6 of Act 21 of 1995, section 23 of Act 30 of 1998, section 13 of Act 53 
of 1999 and section 5 of  Act 59 of 2000 

following  words: 

- assessment ending  on or  after that date. 

10. (1) Section 7 of the  Income Tax Act,  1962, is hereby  amended by the  substitution 

“(8) Where by reason of or  in  consequence of any donation,  settlement  or  other 
disposition  (other than a  donation,  settlement or other  disposition  to [a  foreign] 
entity [as  defined in section 9D, of a  public  character] which is not  a  resident  and 
which is  similar to a  public  benefit  organisation  contemplated in section 30) made 
by  any resident,  income  is  received by or accrued to any person  who is  not a 
resident  (other than a  controlled  foreign [entity  as  defined in section 9D] company 
in relation to such  resident),  there shall be  included in the  income of [such] @t 
resident so much of the  amount of  any income  as  is attributable to  [such] 
donation,  settlement or other  disposition: Provided that any amount of income 
received by or accrued to  [such] that person by way  of foreign  dividends,  shall for 
the  purposes of this  section be determined  in  accordance with the provisions of 
section 9E, as if I[such] that person had been  a  shareholder who is a  resident.”. 

(2) Subsection (1) shall  come  into  operation on the date of promulgation of this  Act 

for subsection (8) of the  following  subsection: 

and  shall apply in  respect of years of assessment  ending  on or after  that  date. 
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Amendment of section 8 of  Act 58 of  1962, as amended by section  6  of Act 90 of 
1962, section  6 of Act 90 of  1964,  section 9 of Act 88 of  1965, section  10 of  Act 55 of 
1966, section  10 of Act 89 of 1969, section 6 of  Act 90 of 1972, section  8 of  Act 85 of 
1974, section  7 of Act 69 of 1975, section 7 of  Act  113  of 1977, section 8 of  Act 94 of 
1983, section 5 of Act 121 of 1984, section 4 of Act  96 of 1985, section 5 of  Act 65 of 5 
1986, section  6 of Act 85 of 1987, section  6 of Act 90 of 1988, section 5 of Act  101 of 
1990, section  9 of  Act 129 of 1991,  section  6 of Act  141 of 1992,  section  4 of Act  113 
of 1993, section  6 of Act 21 of 1994, section  8 of Act 21 of 1995, section 6 of Act  36 
of  1996, section  6 of Act 28 of 1997,  section  24 of  Act  30 of 1998,  section 14 of Act 53 
of 1999, section 17 of Act 30 of 2000, section  6 of Act  59 of 2000,  section 7 of Act  19 10 
of 2001, section 21  of  Act 60 of 2001 and  section .12 of Act 30 of 2002 

11. (1) Section 8 of the  Income Tax Act, 1962, is hereby.  amended- 
(a)  by  the  addition in subsection (1) to paragraph (a )  of the following 

subparagraph: 
“(iv} The provisions of this paragraph  shall  not  apply  in  respect of  any 15 

alloLance  or advance  received  by  or  accrued  to  a  person  contemplated  in 
section 9( l)(e) stationed  outside the Republic  which is attributable  to  that 
person’s services  rendered  outside  the  Republic.”; 

(b) by the  substitution  in  subsection (1) for  subparagraph  (ii) of paragraph (c) of 
the  following  subparagraph: 20 

“(ii)  for  each day or part  of a day in the  period  during  which  that 
recipient  is  absent  from his or  her usual place of residence, an 
amount  in  respect of meals and other  incidental  costs,  or  incidental 
costs  only,  determined by  the  Minister for the  relevant  year of 
assessment  by way  of notice  in  the Gazette, but  limited  to  the 25 
2,mount  of the  allowance  paid or granted to meet  those  expenses: 
Provided that this  subparagraph does not apply  to the  extent that- 
(aa)  the  employer  has  borne the expenses  (otherwise  than by way of 

granting  the  allowance  or  advance) in respect of which  the 
allowance  was  paid or granted  for that day  or part  of that day; 30 
or 

(bb) the  recipient  has  proved  to  the  Commissioner  any  amount of 
actual  expenditure  in  respect of meals or incidental  costs  for 
that day or part of that day, as  contemplated in subparagraph 
(i).”; 

(c)  by the  substitution  for  subparagraph (ii) of paragraph ( k )  of subsection (4) of 

“(ii) [distributed any asset by way of a  dividend] transferred  in 
whatever  manner  or form any asset to any shareholder of that 
company; or”;  and 

(d) by  the  sub%tution  in  subsection (4) for  the  words  following  subparagraph  (iii) 
of paragraph (k)  of the  following  words: 

“in re,spect of which  a  deduction  or  an  allowance  has  been  granted to 
such  person in terms of any of the  provisions  referred to in that 
paragraph,  such person shall be deemed to have  recovered or recouped 
an amount  equal to the  market  value of such  asset as at the date of such 
donation, [distribution] transfer  or  disposal.”. 

(2) (a )  Subsection (l)(a) shall be deemed to have come-into operation on 1 March 

(b)  Subsection (I)((?) shall  be  deemed  to have  come  into  operation on 1  March 7,002. 
(c) Subsection (l)(c) and (d) shall be deemed to have  come  into  operation on 12 

December 3001, and shall  apply in respect  of any  asset  disposed of on or after  that  date. 

Amendment of section 9 of Act 58 of 1962,  as amended by section  7 of  Act  90  of 
1962, section  6 of Act 72 of  1963, section 7 of Act 90 of 1964, section  9 of  Act 95 of 
1967, section  12 of Act 89 of 1969, section 6 of Act  65 of 1973,  section  9 of  Act  85 of 
1974, section  8 of Act 103 of 1976, section 9 of Act 121 of 1984, section 5 of Act  96 
of 1985, section  6 of  Act  65 of 1986, section 2 of Act 108 of 1986,  section  7 of Act 85 
of  1987, section 36 of Act 9 of 1989, section 10 ofAct 129 of 1991, section 7 of Act  141 
of 1992, section 5 of Act  113 of 1993, section  3 of Act  140 of 1993, section 7 of Act 21 
of  1994, section  9 of Act 21 of 1995, section 7 of Act 28 of 1997,  section 25 of Act  30 
of  1998, section 15 of Act 53 of 1999  and section 7 of Act  59 of-2000 

12. (1) Section 9 of the  Income Tax Act, 1962, is hereby amended- 

the  following  subparagraph: 
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(a)  by the  insertion  in  subsection (1) before paragriiph (cA) of the  following 
paragraphs: 
“lb) the  use or right of use in the  Republic of, or the  grant of permission to use 

in the  Rcpublic- 
(i) m y  patent,  design,  trade  mark,  copyright,  model,  pattern,  plan, 5 

formula or process or any  other property or right of a  similar  nature; 

(ii) motion  picture film, or any film or  video tape or  disc, any sound 

contemplated in section 35; 
(bA) the  imparting of or  undertaking  to  impart any scientific,  technical, 

industrial or commercial  knowledge  or  information for use in the 
Republic or rendering  or  undertaking  to  render any assistance or service 
in connection  with the application  or  utilization of such  knowledge  or I i o  
information, as contemplated  in  section 35; 1s 

or 

recording  or  advertising  matter, 

(h) by the  deletion in subsection (1) of the  proviso  to  paragraph (e ) ;  and 
(c) by the  insertion  after  subsection (1A) of the  following  subsection: 

“(2) The capital  gain or capital loss from  the  disposal of  an asset of a 
persGl shall be deemed to  be  from a source  in  the  Republic, where- 
(a )  in  the  case of immovable  property  held by that person  or  any 20 

interest or right of whatever  nature of that person to or in 
immovable property, that  property  is  situated in the  Republic; 

(b) in  the case of  any asset  other than immovable  property  or  any 
interest  or  right  to  or  in  immovable property- 

(i) that person is a resident  and that asset is not attributable  to  a 
permanent  establishment of that person  which  is  situated 

25 

outside  the  Republic;  or 
(ii) that person  is  not  a  resident, but that asset is  attributable  to  a 

permanent  establishment of that person which is situated in  the 
Republic: 30 

Provided that for  the  purpose of this  subsection,  an  interest in  immovable 
property held  by a  person  includes  any  equity  shares  in  a  company  or 
other  entity, where- 
(aa)  80 per  cent or  more of the  value of the  net asset  of that  company  or 

other entity, determined on the market  value  basis, is attributable 35 
directly  or  indirectly  to  immovable  property,  (other  than  immovable 
property held  by that company  or entity as trading stock); and 

(bb) that person (whether  alone  or  together  with any connected  person  in 
relation  to  that  person)  holds at least 20  per  cent  in  the  equity  share 
capital of that  company or  other entity.”, 40 

(2) Subsection (1) shall  come  into  operation  on  the  date of promulgation of this  Act. 

Insertion  of section 9A of  Act 58 of 1962 

13. The  following  section is hereby  inserted  in the  Income Tax Act, 1962,  after  section 
9: 

“Blocked  foreign  funds 45 

9A. Where any amount,  or  any  portion of any amount- 
(a )  received  by  or  accrued to any  person  which is required to  be included I 

in the  gross  income or taxable  income of that  person; or 
(b) of the net income of a controlled  foreign  company  which is taken  into 

account  in  determining  an  amount which is  required  to be included in 
the  income of any  resident in  terms of the provisions of section 9D, 

during  any year  of assessment,  may  not  be  remitted to the  Republic  during 
that  year of assessment  as  a  result of currency  or  other  restrictions  or 
limitations  imposed in terms of the  laws of the  country  where  the  amount 
arose,  that  amount or any  portion  thereof  shall be deemed  not to  have been 
received  or  accrued  to that person,  or shall not be included in the  income of 
that  resident, as the case may be,  during that year  and that amount  or  portion 
thereof  shall be included  in the  gross income or taxable  income of that 
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person or the income of that resident  during  the year of  assessment  during I 
which that  amount  or portion  thereof may be so remitted to the  Republic.”. 

Substitution of section 9D of Act 58 of 1962 

14. (1) Section 9D of the  Income Tax Act, 1962, is  hereby  substituted by the  following 
section: 

“[Investment] &t income of controlled foreign [entities and invest- 
ment income arising from donations, settlements or other dispositions] 
companies 

9D. (1) For the purposes.  of this section- 
‘business  establishment’,  in  relation  to  a  controlled  foreign [entity] 
company.,  means [a place of business with]- 
(a) G t c e  of business with  an office, shop, factory, warehouse [farm] or 

other  structure  which is used or .will continue  to  be  used by the 
controlled  foreign [entity] company  for  a  period of  not less  than one 
year. whereby  the business of  such  company is carried  on,  and 
where- - 
(i) that  place of business  is  suitably  equipped  with  on-site  opera- 

tional  management,  employees,  equipment  and  other  facilities 
for  the purposes of conducting  the  primary  operations of that 
business; and 

(ii) that  place of business is utilised  outside  the  Republic  for  a bona 
@e business  purpose  (other  than the avoidance,  postponement or 
reduction of any liability for  payment of any tax,  duty or levy 
imposed by this  Act or by  any  other  Act  administered by the 
Commissioner); 

(b)  a mine,  oil or gas  well,  a  quarry  or any other  place of extraction of 
natur.11 resources,  where that controlled  foreign  company  has  a  right to 
e l y  explore or extract  those  natural  resources,  or any area  where 
w o n t r o l l e d  foreign  company has  the right  to  carry  on  prospecting 
E t i o n s  preliminary  to  the  establishment of a  mine, oil or  gas well, 
quarry  or  other  place of extraction,  and  where  that  controlled  foreign 
company  carries on those  exploration,  extraction or prospecting 
operations; [or] 

(c) a site..for the  construction or installation of buildings,  bridges,  roads, 
pipelines, heavy  machinery or  other  projects of comparable  magnitude 
which lasts  for  a  period of not  less  than  six  months,  where  that 
controlled  foreign  company  carries on  those construction or installa- 
tion activities; ---l 

(d) agricultural land used  for bonafide farming  activities  directly  carried 1 
on by that  controlled  foreign  company; or 

( e )  a vessel or an aircraft solely engaged in transportation within a single 
country, or a fishing vessel or a  vessel used for prospecting, 
exploration or extraction,  where that vessels or aircraft is operated 
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directly by that controlled  foreign  company, 
[whereby the business of such entity is carried on, and where- 45 
(i) such place of business is suitably equipped with on-site opera- 

tional management, employees, equipment and other facilities for 
the purposes of conducting the primary operations of such 
business; and 

(ii) such place of business is utilised outside the Republic for a bonu 50 
fide business purpose  (other than the avoidance, postponement or 
reduction of  any liability for payment of any tax, duty or levy 
imposed by  this  Act or by any other law administered by the 
Commissioner)]; 

___ 

person who holds less than five per cent of the  participation  rights of a 
foreign  conlpany which is either  a  listed  company  or a scheme or 
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arrangement  contemplated in paragraph  (e)(ii) of the definition  of 
‘company’ i n  section 1, shall be deemed  not to be  a  resident  in  determining 
whether  residents directly or indirectly hold more  than 50 per  cent of the 
participation  rights in- 
( a )  thal foreign  company;  or 
(h) any other  foreign  company in which that person indirectly  holds any 

5 

panicipation rights as  a  result of the  interest in that  listed  company  or 
scheme or arrangement, 

unless more  than 50 per cent of the  participation  rights of that  foreign 
company  or  other  foreign  company  are held by  persons  who  are  connected I 10 
persons i n  relation to  each  other; 
[‘controlled  foreign  entity’  means  any  foreign  entity  in  which  any 
resident  or  residents of the  Republic,  whether  individually,  or  jointly, 
and  whether  directly  or  indirectly,  hold  more  than 50 per  cent of the 
participation  rights,  or  are  entitled  to  exercise  more  than 50 per  cent of 15 
the votes or  control of such  entity:  Provided  that  in  determining 
whether  residents  jointly  hold  more  than 50 per  cent of the  participa- 
tion  rights of any  foreign  entity  which is listed  on  a  recognised 
exchange  or  which  is  a  scheme  or  arrangement  contemplated  in 
paragraph (e)(ii> of the  definition of ‘company’  in  section 1, except 20 
where  connected  persons  hold  more  than 50 per  cent of the  participa- 
tion  rights of that  foreign  entity,  scheme  or  arrangement,  any  person 
who  holds less than five per  cent of the  participation  rights of that 
foreign  entity  shall  be  deemed  not  to  be a resident; 
‘designated  eountry’  means  any  designated  country  as  defined  in 25 
section  9E;] 
‘foreign [entity] company’  means any [person  (other  than  a  natural 
person  or  a  trust)] association,  corporation,  company,  arrangement or 
scheme  contemplated  in  paragraph (a), (b) or ( e )  of the  definition of 
‘company’  in  section (I), which is not a  resident,  or  which  is  a  resident  but 30 
where [such  entity] that association,  corporation,  company,  arrangement or 
scheme  is  as a  result of the  application of the  provisions of any  agreement 
entered  into  by  the  Republic  for  the  avoidance of double  taxation [is] 
treated as not being  a  resident; 
‘foreign  financial  instrument  holding  company’  means any foreign com- 
pany  where  more than 50 per  cent of the  market  value or actual  cost of all 
the  assets of that company, together  with any controlled  group  company  in 
relation  to that foreign  company,  consists of financial  instruments,  other 
than- 
(a) any financial  instrument  that  constitutes  a  debt due to that  foreign 

company,  or  a  controlled  group  company  in  relation  to  that  foreign 
company,  in  respect of goods sold or  services  rendered  by  that  foreign 
company  or  controlled  group  company,  as  the  case may be, where- 
(i)  the  amount of that debt  is or was  included in  the  income of that 

foreign  company or controlled  group  company, as the  case may 
be;  and 

(ii) that  debt  is an integral  part of a  business  conducted  by that 
foreign  company or controlled  group  company, as  the  case  may 
be,  as  a  continuing  independent  operation; 

(b) any  financial  instrument  arising  from the principal  trading  activities of 
any  company  that  is  a  bank, insurer, dealer  or broker with a  licence or 
registration  that  allows  that  foreign  company  to  operate  in  the  same 
manner as a  company  that mainly conducts  business  with  clients who 
are  residents in the  same  country of residence  as  the  foreign  company 
and  that  foreign  company either- 
(i)  regularly  accepts  deposits,  premiums  or  effects  transactions for 

the  account of clients  from  the  general  public;  or 
(ii)  derives  more  than 50 per  cent of its  income  or  gains  arising  from 

principal  trading  activities  with  respect  to  persons who  are no1 
connected  persons  in  relation  to  that  foreign  company: 

Provided that in determining  whether 50 per  cent of the  market  value OI 

actual cost of the  assets of the  company and controlled  group company 
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consist of financial instruments, the following  assets  must be wholly 
disregarded- 
(i) any share in any other  company in the same group of companies; and 

(ii)  any  financial  instrument which constitutes  a  loan, advance or debt if 
both the debtor and creditor  companies form part of the  same group of 
companies; 

5 

‘foreign tax year’ in relation to a  controlled  foreign  company  means the 
year or period of reporting for foreign  income  tax  purposes or, if that 
company is not subject to foreign  income  tax, the annual  period of financial 
reportirg by that company; 
‘participation rights’ in relation to a  foreign  company means the right  to 
pdrticipate  directly or indirectly in the share capital [or  profits of, 
dividends declared by, or any  other  distribution or allocation made by 
any entity], share  premium,  current or accumulated  profits-or  reserves of 
that foreign company, whether or  not of a  capital nature. 

(2) There shall be included in  the  income  for the year of assessment of 
any  resident [contemplated in  the .definition of ‘controlled foreign 
entity’  in subsection (l)] who  holds  any participation rights in a  controlled 
foreign company- 
(a)  on the last day of the  foreign tax year of that  controlled  foreign 20 

company  which  ends  during  that year of assessment,  an amount equal 
to-- 
(i)  where  that  foreign  company  was  a  controlled  foreign  company 

for the entire foreign tax year, the  proportional  amount of the net 

10 

15 

- 

income of [such entity] that  controlled  foreign company 
determined for that foreign  tax year [of such entity which ends 
during such year of assessment of such residentl, which bears 
to the-total net income of [such entity] that company during 
[such] that foreign tax year, the same ratio as the percentage of 
the participation rights of [such] that resident in relation  to [such 
entity] that  company  bears to  the total  participation  rights in 
relation to [such entity] that  company  on  that last day; or 

(ii) where  that  foreign  company  became  a  controlled  foreign 
company  at  any  stage during that  foreign  tax year, an  amount 
which shall be equal  to, at the  option  of the resident, either- 
(aa) an amount  which  bears to  the proportional  amount  deter- 

mined in accordance  with  subparagraph  (i), the same ratio as 
the number of days  during that foreign tax year that the 
foreign  company was a controlled  foreign  company  bears to 
the total number of days in that  foreign tax year; or 

(bbj the  proportional  amount  determined in the  manner  contem- 
plated in subparagraph  (i)  (as if the  day  that foreign entity 
commenced  to be a  controlled  foreign entity .was the first 
day of its foreign tax year), of the net income of that 
company for the period  commencing  on the day that the 
foreign  company  commenced to  be a controlled  foreign 
company and ending on the last day of that foreign tax year; 
or 

(b) imm’ediately before that  foreign  company  ceased to be a  controlled 
foreign  company at any  stage during that year of assessment  before the 
last clay  of the  foreign tax year of that  controlled  foreign company, an 
amount which shall be equal  to, at the option of the resident, either- 
(i) an amount  determined in accordance with paragraph (u)(ii)(uu,l; 

or 
(ii) the proportional amount  determined in the manner contemplated 

in paragraph (a)(i) (as if the day  that  foreign  entity ceased to be a 
:ontrolled foreign  entity  was  the last day of its foreign tax year), 
!sf the  net  income of that  company determined for the period 
commencing on the first day of that  foreign tax year and ending 
on the date that the company so ceased to be a controlled foreign 
company: 
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Provided that [the  provisions ofJ this  subsection shall not apply- 
(A) where [such] that resident  (together  with any connected  person in 

relation to [such] that resident) [in  aggregate at  all  times  during  the 
foreign  tax  year]- 
(i) at the  end of the  last day of the  foreign tax  year of the controlled S 

foreign  company; or 
(11) in  the  case  where  that  foreign  company  ceased  to  be  a  controlled 

foreign  company  during  the  relevant  foreign tax year, immedi- 
ately before that foreign  company so ceased  to be a  controlled 
foreign  company, i 0  

i n r e g a t e  holds  less than 10 per cent of  the participation  rights [and 
is entitled  to  exercise less than 10 per  cent of the  voting  rights] in 
[such] controlled  foreign [entity] company; or 

(B) to the extent.  that  the  participation  rights are held by that resident 
indirectly through  any  company  which is a  resident. 1s 

(2A)ior the  purposes of this  section,  the  ‘net  income’ of a  controlled 
foreign [entity  shall  be] company in respect of a  foreign tax year  is an 
amount (equal to the  taxable  income of [such  entity] %at company 
determined in accordance  with the provisions of this  Act  as if [such]  that 
controlled  foreign [entity] company  had  been [a  resident] a  taxpayer,  and 20 
as if that company  had  been  a  resident for purposes of the  definition of 
‘gross income’,  sections  7(8), 9E,  10(l)(h),  lO(l)(hA), 25B  and  paragraphs 
2(l)(u) ,  12, 24, 70, 71, 72 and 80 of the  Eighth  Schedule:  Provided that- 

any deductions or allowances  which  may  be  allowed, or any amounts 
which  may  be set off against,  the  income of [such  entity] that foreign 25 
company in terms of this  Act shall be limited  to  the amount  of [such] 
that income; 
any amount  whereby  such  deductions or allowances or amounts 
exceed the  amount of such  income,  shall  be camed forward to  the 
immediately  succeeding  foreign tax year [of assessment]  and  be 30 
deemed  to be a  balance of assessed  loss which may  be  set off against 
the  income of such  [entity]  company  in such  succeeding  year for  the 
purposes of section 20; 
no deduction  shall be allowed in respect of  any interest,  royalties, [or] 
rental or income of a  similar  nature  paid or dayable  or  deemed  to  be 35 
@or payable by [such  entity] that  company  to any  other  controlled 
foreign [entity]  company in  relation to the  resident  (including  any 
simillar amount  adjusted  in  terms of section 31) or any exchange 
difference determined in terms of section 241 in  respect of  any 
exchange  item  to  which  that  controlled forekn company  and  other 40 
foreign  company are parties,  as  contemplated  in  subsection  (9)VA);”; 
any  capital  gain  or  capital loss of such  entity  shall,  when  applying 
paragraph 43(4) of the  Eighth  Schedule,  be  determined  in  the 
currency of the  Republic  and  such  capital  gain  or  capital loss shall 
be  translated  on  the  last  day of the  foreign  tax  year of the 45 
controlled  foreign  entity  to  the  local  currency as defined  in  section 
241, of that  controlled  foreign  entity;  and] 
where a foreign [entity]  company becomes  a  controlled  foreign 
[entity] company  after 1 October  2001,  the  valuation  date for 
purplxes of the  determination of any  taxable  capital  gain or assessed 50 
capital  loss in  terms of the  Eighth  Schedule,  shall  be  the  date  that  such 
[entity]  company  becomes a  controlled  foreign [entity]  company; 
where  the  resident  contemplated in subsection  (2)  is  a  natural  person, 
special trust or an insurer  in  respect of its  individual  policyholder fund, 
the  taxable  capital  gain of the  controlled  foreign [entity]  company 55 
shall, for the  purposes of paragraph 10 of the  Eighth  Schedule, be 25 
per  cent of that [entity’s] company’s  net  capital  gain  for  the  relevant 
foreign  tax year  [of assessment;  and] 
any  amount  to  be  taken  into  account  in  the  determination of such 
net  income of that  entity  in  respect of the  disposal of any  foreign 60 
equity  instrument,  shall  be  determined  in  the  currency of the 
Republic  and  such  amount  shall  then  be  translated on the  last  day 
of the  foreign  tax  year of the  controlled  foreign  entity  to  the  local 



22 

currency, as defined  in section 241, of  that  controlled foreign 
entity;] 

(h)  for the purposes of section 241, ‘local  currency’ in relation to an 
exchange  item of a controlled  foreign  company  which  is  not 
attributable to a permanent  establishment of that company, means any 
cul~ency used by that  company  for  purposes of financial reporting; 

(act) any transaction, operation or  scheme between that  controlled 
foreign  company and any connected person in relation to that 
controlled foreign company  shall be deemed  to be an interna- 
tional  agreement  as defined in that  section; and 

(bb) that controlled foreign company must for purposes of section 
31(3)(a)(i)  and (ii) be deemed to be a resident; 

( j )  for  the purposes of determining  any  capital  gain or capital  loss of that 
- controlled  foreign  company  from the disposal of any interest in any 

other  foreign  company (which is a controlled  foreign  company in 
relation to the  resident  contemplated in subsection (2)), the base  cost 
of that interest  shall be increased in terms of paragraph  20(l)(h)(iii) of 
the Eighth  Schedule, by any amount derived by that other foreign 
company  (or any other company in which  that €oreign company  holds 
a direct or indirect interest which is also a controlled  foreign  company 
in relation to  that resident), which was taken into account in 
determining the amount to be included in the income of that resident in 
ternns of this section by virtue of that resident’s shareholding in the 
controlled  forejgn company, reduced by the amount of any  dividend 
distributed  to  that  controlled  foreign  company by any  such  other 
foreign  company from such income so taken  into  account;  and 

(k )  for the purposes of paragraph 43 of the Eighth  Schedule, ‘local 
currency’ of a  controlled  foreign company otherwise than in relation to 
a pe.rmanent establishment of that controlled  foreign  company, means 
the  currency used by that company  for  purposes of financial reporting. 

(6) Tht- net income of a  controlled foreign company, shall be determined 
in the currency used by that controlled foreign company for purposes of 
financial  reporting and shall, for purposes of determining the amount a 
included in the  income of  any resident during  any year of assessment  under 
the provisions of this  section, [shall] be [converted] translated to the 
currency of the Republic [on  the  last  day  of  the foreign  tax year  of  the 
controlled foreign entity and  the ruling] by applying  the  average 
exchange: rate [at that  date or any other exchange rate or rates  as  the 
Commissioner may  approve, determined with  reference to the ruling 
exchange rates during  such year  shall be  applied to determine  the  value 

( i )  for  the  purposes of section 31- 
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of  the amount to be included in  the  income of such 
of assessment, as contemplated in section 25D: Provided that- 
(a)  any  capital  gain or capital loss of that  controlled  foreign  company 

determined in the currency of the Republic  and  that  capital  gain or 
capital  loss shall be translated to the currency used by that  controlled 
forcign company, for purposes of financial reporting by applying  that 
aver.age exchange rate; and 

that  controlled  foreign company in respect of the  disposal of any 
foreign  equity instrument shall, when applying  section 9G, be 
determined in the  curiency of the Repdbiic and that amount stlaii be 
translated  to the currency so used by that controlled foreign company 

shall’, when  applying paragraph 43(4) of the Eighth 

(6) any amount to be taken into account in determining the 

byapplying that  average  exchange rate.”.  55 
(9) The provisions of this  section shall not apply to the  extent  that  the net 

income of the controlled foreign company- 
(u) [in  respect of receipts and  accruals] is  attributable to amounts 

[(other  than receipts and  accruals  of  a capital nature)  or  capital 
gains of any  controlled foreign entity  which  is  a  company,  where- 60 
(i) such receipts and accruals] &t have  been or will be subject  to 

tax on income in a designated country  at  a  qualifying statutory 
rate [of at least 27 per  cent;  or 
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those  capital  gains of that  company,  have  been or will be 
subject to tax  in  a  designated  country  at a statutory  rate of at  
least 13,s per  cent, 

(after  taking  into  account  the  application of the  relevant  agree- 
mmt  for  the  avoidance of double  taxation, if any)  without  any 5 
right of recovery  by  any  person  (other  than a right of recovery in  
terms o f  an  entitlement  to  carry  back  losses  arising  during  any 
year of assessment  to  any  gear of assessment  prior  to  such  year of 
assessment),  notwithstanding  the  fact  that  such  entity  may, as a 
restilt of any fareign assessed tax loss incurred by snch entity 13 
during  such  year  or  any  previous  year of assessment,  not  be  liable 
for  the  payment  of  any  tax:  Provided  that  where  such  designated 
country  imposes  tax  on  that  company  on a progressive  scale of 
statutory  rates of tax,  the  statutory  rate  shall  for  the  purposes of 
this  paragraph  be  deemed  to  be  the  highest  rate  on  such  scale]; 15 

(6) [where  the  net  income of any  controlled  foreign  entity  which  is  a 
company] is attributable to any business establishment of [such] that 
controlled foreign [entity]  company  in  any  country  other than the 
Republic: Provided that the  provisions of this paragraph shall not 
apply to any  [receipts  and  accruals] net  income  that  is  attributable  to 20 
any amounts- 
(i) derived from any transaction relating  to the supply of goods  or 

services by or to  [such] that controlled  foreign [entity] company 
with any connected person (in relation  to [such] @ controlled 
foreign  [entity]  company),  who  is a resident,  unless the 25 
consideration in respect of [such] transaction reflects an 
arm’s length price that is  consistent with the provisions of section . 
31; or 

(au) any sale of goods by [such] @ controlled foreign [entity] 30 
company to any connected person (in relation to  [such] k t  
controlled  foreign  [entity]  company) who  is a  resident, 
unless- 
(A) [such] that controlled  foreign [entity] company pur- 

chased [such] * goods within the  country of 35 
residence of [such]  that controlled foreign  [entity] 
company from any person who is not a connected 
person in relation  to  [such] @ controlled foreign 
[entity]  company; 

(B) the creation,  extraction,  production, assembly, repair or 40 
improvement of goods  undertaken by [such] @ 
controlled foreign [entity]  company  amount  to  more 
than minor assembly or  adjustment,  packaging, repack- 
aging and labeling;  or 

(C) [such] that controlled foreign [entity] company sells a 45 
significant quantity of goods of the  same or a  similar 
nature to persons who are not connected  persons in 
relation to  [such]  controlled foreign [entity] 
company, at  comparable prices (after  accounting  for 
the level of the  market,  volume  discounts  and  costs of 50 
delivery); or 

(ii) derived from- 

(bb) any sale of goods by [such] @t controlled  foreign  [entity] 
company to a person, other than a connected person (in 
relation to  [such] controlled foreign [entity] company) 
who  is a resident, where  [such] @t controlled  foreign 55 
[entity]  company initially purchased [such] goods or 
any tangible intermediary inputs thereof from one  or  more 
connected persons (in relation to  [such] @ controlled 
foreign [entity] company) who are  residents, unless- 
(A) [such] * goods  or  tangible  intermediary inputs 60 

thereof purchased from connected persons (in relation 
to such  controlled foreign [entity]  company)  who are 
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residents  amount to an  insignificant  portion  of the total 
tangible  intermediary  inputs of [such] those goods; 

(€3) the creation,  extraction,  production, assembly, repair or 
improvement of goods  undertaken by [such] 9 
controlled  foreign [entity] company  amount to more 
than minor  assembly or adjustment,  packaging,  repack- 
aging  and  labeling; or 

(C) the  products  are  sold  by [such] controlled  foreign 
[entity] company  to persons  who  are  not  connected 
persons  in  relation to [such] that  controlled  foreign 
[entity] company,  for deliverywithin  the country of 
residence of [such] that controlled  foreign [entity] 
company; or 

(cc) any  service  performed  by [such] that  controlled  foreign 
[entity] company to a  connected per= (in relation  to  such 
controlled  foreign [entity] company)  who is a  resident, 
unless [such] the service  is  performed  outside  the  Republic 
and- '- 

(A)  such  service  relates  directly to the creation,  extraction, 
production,  assembly,  repair  or  improvement of goods 
utilised within one  or more  countries  outside  the 
Republic; or 

(B) such  services  relate  directly  to  the  sale  or  marketing of 
goods of a  connected  person  (in  relation  to [such] that 
controlled  foreign [entity] company)  who is a resident 
and [such] those goods  are sold to persons  who  are not 
connected  persons in relation to [such] that controlled 
foreign [entity] company  for de l iverwi th in  the 
country of residence of [such] @t controlled  foreign 
[entity] company; 

(iii) in the  form of dividends,  interest,  royalties,  rental,  annuities, 
insurance  premiums  or  income of a  similar  nature,  or any capital 
gain  determined  in  respect of the  disposal of any  asset  from 
which  any  such  income  is or could  be  earned,  or  any  foreign 
currency gain determined  in  respect of  any foreign  equity 
instrument  or any foreign  currency  gain  determined  in  terms of 
section 241, except  where [such receipts and accruals, capital 
gains and foreign currency gains] those amounts- 
(aa) do not in  total  exceed  five  per  cent of the  sum of the 

[receipts-and accruals] amounts  (other than [receipts and 
accruals] those of a capital  nature)  and  the  amount of all 
capital  gains  and  foreign  currency  gains of [such] 9 
controlled  foreign [entity] company;  or 

(bb) arise  from  the  principal  trading  activities of any banking  or 
financial  services,  insurance or rental  business,  excluding 
any such [receipts and accruals from any] amounts 
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derived- 
(A)  by a  company  which is a  foreign  financial  instrument 

holding company  at  the  time  that  the  amounts  are so 
derived; 50 

coctrolled f~ re ign  [entity! cc.rr?pmy) who is a  resident 
or any resident  who  holds at least five per  cent of the 
participation  rights in  that  controlled  foreign [entity] 
company;  or 55 

[(B)](C) from  any resident to the  extent  that [such receipts and 
accruals] those  amounts  are  produced  as  part of a 
scheme for the  purpose of avoiding  the  liability for any 
tax,  duty  or  levy  imposed in terms of this  Act  or any 
other law administered  by  the  Commissioner; 60 

[Provided that  the receipts and accruals of such banking or 
financial services, insurance or rental business are derived 

l.(A)](B) from any connected  person  (in  relation  to [such] 



25 

mainly  from  persons  who  are  not connected  persons  in 
relation  to  that  controlled  foreign  entity;] 

( e )  [to  the  net  income of any  controlled  foreign  entity  to  the  extent 
that  such  net  income] is included in the  taxable  income of the [entity] 
corgpny and  has not been or will not be exempt or taxed at a reduce$ 5 

the  avoidance of double  taxation; 
I f )  [in relation  to  the  proportional  amount of an  amount  equal  to  the 

net income  attributable  to  any  resident,  to  the  extent  that  it 
reiatesj is attributable io any foreign  dividend contt-nlpiaied  in section 18 
9E declared to or deemed to hawbeen declared to  [a] that controlled 
foreign [entity  which  is a] company, by any other  company  [which  is 
a  controlled  foreign  entity  in  relation  to  such  resident]  from an 
amount which relates  to an amount of income  which  has been or will 
be  included  in  the  income of  the resident in terms of this section; [or] 15 

(fA) [in  relation  to  the  net  income of a controlled  foreign  entity,  to  the 
extent  that  it relates] is attributable to any  interest,  royalties, rental or 
income  of a similar  nature, which is  paid  or payable or deemed to be 
&(I or  payable to [such  entity]  that company by any  other  foreign 
[entity] company  (including any similar  amount  adjusted  in  terms of 20 

241 in  respect of  any exchange  item  to which that controlled  foreign 
[entity] company and that  other  foreign [entity] company are parties, 
where that controlled  foreign [entity] company and that  other  foreign 
[entity]  company  form part  of the  same  group of companies[, as 25 
defined  in  section 411; 

(fl) [in  relation  to  the  net  income of a controlled  foreign  entity  to  the 
extent  that  it  relates]  is attributable to any  capital  gain of [such 
entity] that company,  which  is  determined  in respect  of the disposal of 
any asset, as defined in the Eighth Schedule,  ([excluding]  other  than 30 
any financial instrument  or  intangible  asset as  defined in  paragraph 16 
of the  Eighth  Schedule),  where  that asset was  attributable to any 
business  establishment of that controlled  foreign [entity] company  or 
any other  foreign [entity]  company  [which  forms], where  that 
controlled  foreign  company and that other  foreign  company  form part 35 
of the  same  group of companies [, as defined  in  section 41, as that  
controlled  foreign  entity]; or 

(h)  [in  respect ofl is  attributable70  any  amount  received by or  accrued to 
[such] controlled  foreign [entity] company- 
(i) from  the  disposal of  any interest  in  the  equity  share  capital of any 40 

other  foreign [entity  which is a] company; or 
(ii) by  way of a dividend  declared  to that controlled  foreign [entity] 

company  by any other  foreign [entity  which is a] company, 
if that  controlled  foreign  [entity on  the  date ofl company  immediately 
before that disposal  or at the  time of the  declaration of dividend- 45 
(aa) [holds] held more than 25 per  cent of the equity share  capital  in 

that otheroreign [entity]  company;  and 
(bb] in  the  case of any  disposal  contemplated in subparagraph  (i), 

held such  interest  contemplated  in  item (aa) for a period of at 
least 18 months  prior to that  disposal,  unless  that  interest  was 50 
acquired by the  controlled  foreign [entity] company  from  any 
other  foreign [entity] company,  where that controlled  foreign 
[entity] company  and that other  foreign  [entity]  company  form 
part of the  same  group of companies[, as defined in section 411 
and that  controlled  foreign [entity] company  and that other 55 
foreign  [entity]  company  in  aggregate held that interest for 
more  than 18 months: 

Provided that the  provisions of [this  paragraph] subparagraph  (i) 
shall not apply  where [more  than 50 per  cent of either  the  market 
value  or  the  actual costs of all the  assets of that  other  foreign  entity 60 
and  any  foreign  entity,  which  is a controlled  company,  as  defined 
in section 41, in  relation  to  that  other  foreign  entity  on  the  date of 
that  disposal or distribution,  consists of financial  instruments,  as 

- z: i n  the  Republic, as a result of the  application of any agreement for 

-___ 

-__ section  31),  or any exchange  difference  determined in terms of section 
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defined  in  paragraph 1 of the  Eighth  Schedule,  other  than  any 
shares  held  in  any  foreign  entity  which is a  controlled  company  in 
relation  to  that  other  foreign  entity] that other  foreign  company  is  a 
foreign financial instrument  holding  company  immediately  before  that 
disposal. .- 5 

(10) For the  purposes of subsection  (9)(6)(ii) the Minister may- 
by notice in the Gazette determine that one or more foreign  countries 
be treated as  one if such  foreign  countries  comprise  a  single  economic 
market  and  such  treatment  will  not  lead  to an unacceptable  erosion of 
the tax base;  or 10 
in  consultation  with  the  Commissioner  grant  exemption to any  person 
from the application of subsection (9)(b)(ii), to  the  extent that its 
application will unreasonably  prejudice  national  economic  policies or 
South African international  trade  and  such  exemption  will not lead to 
an unacceptable  erosion of the  tax base. 15 

(11) The provisions of subsection (9)(6) [cf> and CfA)] to (h), inclusive 
shall not  .apply in respect  of  any resident,  where [such]  @resident  fails to 
comply with the  provisions of section 72A.”. 

(2) Subsection (1) :;hall come  into  operation  on  the  date of promulgation of this Act 
and shall, to the  extent it- 20 

(a) amends  subsection (6), apply in respect of years of assessment  commencing 

(b) amends  the rest of section  9D,  apply  in  respect of years of assessment  ending 
on or after that date;  and 

on or after that date. 

Substitution of section 9E of Act 58 of 1962 25 

15. (1)  The  following  section is hereby  substituted  for  section 9E of the  Income Tax 
Act,  1962: 

“Taxation of foreign  dividends 

9E. (I)  For the purposes of this section- 
[‘controlled  company’  means  a  company  in  relation  to  which  another  30 
company is the  controlling  company; 
‘controlling  company’,  in  relation  to  any  other  company,  means  a 
company  which is a resident  and  which  holds  for  its  own  benefit, 
whether  directly  or  indirectly,  through  one  or  more  companies  in  a 
group of companies of which  all the  companies  in  question  form  part, 35 
shares  in  such  other  company  which  constitute  not  less  than 75 per  cent 
of the  equity  share  capital of the  said  other  company; 
‘designated  country’  means a country  designated by the  Minister 
under  subsection (S);] 
‘effective ,date’ means 23 February 2000; 40 
[‘fixed capital’  includes  share  capital,  share  premium  and  accumulated 
profits,  whether of a  capital  nature  or  not;] 
‘foreign  dividend’ means- 
- (a) any  dividend  received by or which  accrued to any person from  any 

company  which is. either  a  foreign [entity]  company  as defined in 45 
secticln 9D, or a resident to the  extent that the dividend is declared 
from profits derived by  such company  before  such  company  became  a 
resident [and  includes  the  following  amounts  which  shall  be 
deemed io be . a  dividend  deciared by such  company  to  such 
person-]; & 50 

[(a)]@ any  amount  deemed to have  been  distributed  to  that  person or any 
resident  who is a  connected  person  in  relation  to that person, by any 
foreign  company  which is a  controlled  foreign  company in relation  to 
-person, __ as contemplated in section 64C(3)(a), (b), (c) or (d j  [by 
any  company  which is a  controlled  foreign  entity  to  such  person  or 55 
any  resident.who  is a connected  person  in  relation  to  such  person], 
and  where the provisions  contained  in  section  64C(4)(a), (b), (c), (d), m), (i) or ( j )  .do not  apply, to the  extent  that  [such] the foreign 
company could have  distributed  a  dividend to [such] that - person  from 
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prafits which have not been subject  to tax in  the  Republic, [and  none 
of the provisions  contained  in  section 64C(4) (other  than section 
h4C(4)(,41 and (12)) apply] which  amount  must  be  deemed to be a 
chvidend dcclared by that company to that person:  [Provided  that  the 
provisions  of  this paragraph  shall  not  apply  in  respect of any 5 
amount  distributed by any  company,  which  is  being  wound  up or 
liquidated or whose  corporate  existence  is  finally  terminated,  out 
of profits of a capital  nature  (other  than  profits of a  capital  nature 
derived  from the disposal  hy  such  company,  on or after  the 
effective  date, of any interest  in  any  other  company  with  retained 10 
profits which  were available  for  distribution by such  other 
company  to  such  company  which  would  not  have  been  excluded 
from  the  provisions of paragraph (b) had  that  paragraph  applied); 
or]; 

‘foreign tax year’  means a foreign  tax  year  as defined in section 9D; 1s 
[‘group of companies’  means a controlling  company  and  one or  more 
other  companies  which  are  controlled  companies  in  relation  to  the 
controlling  company;] 
‘proportionate  amount of  the profit’, in relation  to  a  shareholder,  means an 
amount which bears to the total profit, the  same  ratio  as  such  shareholder’s 20 
shareholding bears to  the total shareholding, and for  that  purpose, if there 
are different classes of  shares- 
(a )  the  expression ‘total shareholding’  refers  only  to  the total of the  class 

( h )  the  expression ‘total profits’ means  the total profits attributable to such 25 

‘qualifying interest’ of any person means- 

of shares of which  such shareholding is part;  and 

class of shares; 

any direct  interest of at least 10 per  cent held by  such  person in  the 
equity  share  capital of any  company;  and 
any direct  interest of at least 10 per  cent  held  by any company 30 
contemplated in  paragraph ( a )  in the  equity  share  capital of any  other 
company, which other  company  shall  for  the  purposes of this 
definition  be deemed to be  a  company  contemplated  in  paragraph (a )  
in which  such  person holds  a  direct  interest of at  least 10 per  cent; 

‘qualifying statutory rate’ means a statutory  rate of tax on  companies  in  the 
relevant  country of at least- 
( a )  27 per  cent in the  case of amounts  other than capital  gains;  and 
(b) 13,5 per cent  in  the  case of capital  gains, 
after  taking  into  account  the  application of any  agreement  for  the  avoidance 
of double  taxation, if applicable,  and in respect of which  there is no right of 
recovery by any  person (other  than a right of recovery  in  terms of an 
entitlemtnt to carry back  losses  arising  during any-year of assessment  to 
any  year of assessment prior to  such  year of assessment):  Provided  that 
where that country imposes  a  tax  on  companies  at  a  progressive  scale of 
statutory  rates,  the  statutory  rate shall for  the  purposes of this  definition be 
deernedto be  the highest  rate  on  that  scale. 

- -  

(3) Subject to subsection (7), where  during any year of assessment  any 
foreign  diiidend is received by or accrues to any resident,  the  amount to be 
included in the gross income of [such] @ resident for  [such] &t year of 
assessment  in  terms of paragraph (k)  of the definition of ‘gross income’  in 50 
section 1, shall- 
(a )  [if such] where that resident  (together with any  connected  person in 

@.ion to that  resident)  holds for its  own benefit- 
[(i) holds for his  own  benefit; or 
(ii) in  the  case of a  company,  together  with  any  other  company  in 55 

a  group of companies of which  such  company  forms  part, 
hold  for  their  own  benefit,] 

at  least 10 per  cent of the  equity  share  capital  in  the  company  declaring 
the c!ividend, be  the  proportionate  amount of the  profit  from  which  the 
dividend  is  distributed,  before  taking  into  account any foreign tax on 60 
income  imposed in respect of [such] that profit and any withholding 
tax  paid in respect  of [such] that dividend:  Provided that- 
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[(utz)](i) [unless  such  resident  proves  otherwise  in  such  manner 
and  such  form as the  Commissioner  may  prescribe] the 
foreign  dividend  shall be deemed to have  been  distributed 
by  the foreign  company  from  the profits of that foreign 
company  determined  in respect  of the  most [recently 5 
derived  and] recent  foreign tax year on a  last in first out 
basis  to  the  extent they are available  for  distribution,  unless 
the directors  or  shareholders by resolution  decided to 
distribute  the  dividend  from profits derived  in a different 
foreign  tax  year;  and 10 

[(bb)]lll) where  [such] that  foreign  company  during  the  relevant 

- 

foreign  tax  year  contemplated in subparagraph  (i),  derived 
its profits [by way of dividends  received  or  accrued  and 
by  way of other  sources of profits]  from  different  forms of 
income,  the  dividend  shall  be  deemed  to  have been declared 15 
0n.a proportionate  basis  from [such  dividends  and  other 
sources of profits]  the profits derived  from  such different 
forms of income;  or 

(b) inany other  case [if such  resident- 
(i) does  not  hold  for  his  own  benefit;  or 20 
(ii) in  the  case of a  company,  together  with  any  other  company  in 

a  group of companies of which  such  company  forms  part,  do 
not  hold  for  their  own  benefit, 

at  least 10 per  cent of the  equity  share  capital  in  the  company 
declaring  the  dividend], be  the  amount of [such] that dividend 25 
declared before taking  into  account  the  amount of any withholding tax 
paid in respect of [such] dividend. 

(4) In determining  the  proportionate  amount of the profit to  be  included 
in  the gross income of  any resident  in  terms of subsection (3)(a), there  shall 
be taken .into account any profits derived  by any other  company  in  which 30 
the  company  distributing  the  dividend  has an interest  and  which  have  been 
distributed  to [such] company  in  the  form of dividends, if the  resident 
has  a  qualifying  interest  in [such] that other  company:  Provided that- 
( a )  [unless  such  resident  proves  otherwise  in  such  manner  and  such 

form  as  the  Commissioner  may  prescribe] the  dividend  shall  be 35 
deemed to have been  distributed by [such] that other  company  to that 
company from  the profits [most  recently  derived  and] determined  in 
respect of the  most  recent  foreign tax  year  on a  last in first out  basis to 
the extent  they are available  for  distribution.  unless  the  directors or 
shareholders  by  resolution  decided to distribute  the  dividend  from 40 
profits derived  in  a different foreign tax year;  and 

(b)  where [such]  that other  company  during  the  relevant  foreign tax year 
contemplated Garagraph  (u) derived  its profits [by way of dividends 
received or  accrued  to  such  company  and  by way of other  sources 
of profits,]  from different forms of income, the dividend  shall be 45 
deemed  to have been  declared [by  such  other  company]  on a 
proportionate  basis  from [such  dividends  and  other  sources of 
profits]  the profits derived  from  such different forms of income. 

( 5 )  For  the  purposes of subsection (3)(b), where- 
( ( I )  any dividend  is  declared by a company to any [unit] portfolio - 50 

collective  investment  scheme  referred to in;paragraph (e)(i) of the 
definition  of ‘company’  in  section 1; and 

(6) such dividend is distributed by such [unit] portfolio by  way of a 
dividend, or a portion of a dividend,  to  persons  who  have  become 
entitled  to such dividend by virtue of their  being [registered  as] 55 
holders of [units] participatory  interests in such  [unit] portfolio, 

such  dividend  contemplated in paragraph (a) shall,  to  the  extent  that  such 
dividend is declared to such  holders of [units] participatory  interests as 
contemplzted  in  paragraph (b),  be  deemed  to  have been declared by such 
company ,directly to  such  holders of [units] participatory  interests. 60 

(a )  there  shall  be  allowed  to be deducted  from  any  income of a  resident 
which is derived  during any year of assessment  from  taxable  foreign 

(5A) Notwithstanding  the  provisions of sections I l ( a )  and 23(g)- 
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di,;idends, an amount of any interest  actually  incurred by such resident 
in the  production of income  in  the  form of foreign  dividends: Provided 
that such deduction  shall be limited to the  amount of foreign  dividends 
included in the  income of such  resident  during  such  year; and 

(hi at1y amount  whereby [such] interest  contemplated in paragraph 5 

by the  amount of any foreign  dividends  received  by  or  accrued to such 
resident  during  such year of assessment  which  are  not  included in the 
taxable  income of  such 1-esident, and the  balance shall- 

-. (01 exceeds  the  amount of any  such foreign  dividends,  shall be reduced 

(i) be  carried c,\,..x, to the immediately  succeeding year of 
assessment; and 

(ii) be  deemed  to  be an amount of interest actually incurred by  such 
resident  during  such  succeeding  year of assessment  in  the 
production of income  in  the  form of foreign  dividends. 

dividend accrues may, notwithstanding  the  provisions of subsection (3), in 
respect  of  any year of assessment  elect  that the  amount of [such] that 
foreign ‘dividend to  be  included in  the gross income of [such] @ resident 
shall- 
(a)  &l:he case of a  resident  contemplated in subsection (3)(a) ,  [if such 20 

( 6 )  Any resident  who  receives  a  foreign  dividend or to  whom  a  foreign 15 

resident- 
(i) holds for his own benefit; or 
(ii) in the case of  a company, together with any other company in 

a group of companies of which such company forms part, 
hold for their own benefit, 25 

at  least 10 per cent of the equity share capital in the company 
declaring such dividend,] be the  amount of the profits from which 
such  dividend  is  declared  after  taking  into  account  any  foreign tax  on 
income  imposed in respect of [such] those profits and  any  withholding 
tax paid  in  respect of [such] that dividend; or 30 

(h)  w h e  case of a  resident  contemplated in subsection (3)(b),[if such 
resident- 
( i )  does not hold for his own benefit; or 
(ii) in the case of  a  company, together with any other company in 

a group of companies of  which such company forms part, do 35 
not hold for their own benefit, 

at Yeast 10 per cent of the equity share capital in the company 
declaring such dividend] be  the  amount of [such] that dividend  after 
taking  into  account  any  withholding tax paid  in  respect of [such] @ 
dividend, 40 

and [such] that election  shall  apply  in  respect of all foreign  dividends 
received  by orccrued  to [such] that resident  during  the  year of assessment 
in respect  of  which the  election  was  made. 

(7) There  shall  be  exempt  from tax  any foreign  dividend  declared or 
deemed to  have  been declared by- 45 
(c) any listed company, [listed on a  stock exchange as defined in section 

1 of the Stock Exchanges Control Act, 1985 (Act No. 1 of 1985>,l 
contemplated  in  paragraph (a )  of the  definition of ‘listed  company’ in 

rehtion  to [such] @ resident, [does not hold  at least1 holds  less than 50 
10 per  cent of the  equity  share  capital of [such] company, if more 
than 10 per  cent of the  equity  share  capital in [such] that company  is 
at the  time of the  declaration of [such] that dividend  held  collectively 
by residents: Provided  that  where [such] the  shares of that  company 
[was] were not  listed on such a stock exchange  on  the  effective  date, 55 
the  exemption  shall  apply  only  upon  approval  by  the  Commissioner, 
which approval  the  Commissioner may grant  on  application by [such] 
kt company,  having  regard t o -  
(i) the  fact  whether  or  not  the  profits of [such] @ company  were 

(ii) the tax rate  at  which  the profits from which  the  dividend  was 

-~ section I ,  to  a  resident  who,  together  with  any  connected person in 

generated in a  designated  country;  and 60 

declared  was or will be taxed; 
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(d) any company, which is  distributed  directly or indirectly  to  a  resident 
who  holds  a  qualifying  interest  in  [such] @ company,  to  the  extent 
that  the profits from  which  the  dividend is declared  are  or  will be 
subject  to tax in  a  designated  country at  [a] a  qualifying  statutory  rate 
[of a t  least 27 per  cent  or,  in  the  case of any  capital  gains of that 5 
company,  at  a  statutory  rate of a t  least 13,5 per  cent,  (after  taking 
into  account  the  application of the  relevant  agreement  for  the 
avoidance of double  taxation, if any)  without  any  right of recovery 
by any  person  (other  than  a  right of recovery  in  terms of an  
entitlement to carry  back losses arising  during  any  year of 10 
assessment  to  any  year of assessment  prior  to  such  year of 
assessment):  Provided  that  where  such  designated  country  im- 
poses tax  on  that  company  at  a  progressive  scale of statutory  rates, 
the  statutory  rate  shall  for  the  purposes of this  paragraph  be 
deemed  to  be  the  highest  rate  on  such  scale]; 15 

(e)  any  company  to the extent that the profits from  which  the  dividend is 
distributed- 
(i)  relate  to any amount of income  which  has been or will be 

included in the  income of the  shareholder of such  company  in 
terms of section 9D; [or]  20 

(ii) have been or will be  subject  to tax in the  Republic in terms of this 
Act,  unless  those  profits  have  been or will be  exempt  or taxed at 
a  reduced  rate in the Republic, as a result of the  application of any 
apreement  for  the  avoidance of double  taxation; [or] 

(iii)  have  otherwise  been  included  in  the  taxable  income of the 25 
shareholder  in  terms of [paragraph (a) of] the definition of 
‘foreign  dividend’;  or 

(iv)  arose  directly  or  indirectly  from  any  dividends  declared  by  any 
company which is  a  resident; [or] 

(f) any  company  out of profits  derived  by [such] that company by  way 30 
of- 
(i) any foreign  dividend  which is exempt  from tax in terms of the 

(ii) any dividend  which would have constituted  a  foreign  dividend 
provisions of this  subsection; or 

which is exempt  from  tax,  had [such] t h g  dividend  been  declared  35 
on or  after  [23 February 20001 the effective date; or 

(s) any unbundling  company of any distributable  shares  pursuant to any 
unbundling  lransaction  contemplated in section 46. 

(8) The Minister may,  by notice in the Gazette- 
(‘uJ designate  countries which- 40 [@)]a have  a tax on income  that  is  determined  on a  basis which is 

substantially  the  same  as  that of the  Republic; 
[(c)](ii) have [a] a  qualifying  statutory  rate of tax on income of 

companies [of a t  least 27 per  cent  without  any  right of 
recovery of such  tax  by  any  person  (other  than  a  right of 45 
recovery  in  terms of an  entitlement  to  carry  back  losses 
arising  during  any  year of assessment  to  any  year of 
assessment  prior  to  such  year of assessment)]; and 

[(d)](iii) comply  with  any  other  requirement which the  Minister may 
prescribe by regulation: 50 

(b)  exclude specific forms of income  which  are  derived  from those 

(8A) The  Minister may, by notice in the Gazette  to  such  extent as he  may 
deem  necessary in the national  interest  and  subject to such  conditions as he 
may prescribe,  grant  exemption  from  the  application of this section in 55 
respect of any dividend  received by or accrued to a  resident, which is 
remitted to the Republic, to the  extent  that  such  dividend  is  declared  from 
profits derlved from any project  approved by the  Minister,  having regard 
to- 
(a)  the  economic benefits  of such  project for  the  Republic; 60 
(6) the  extent to which goods  and  services  will be provided  in respect of 

~. countries  contemplated in paragraph (a).”. 

such  project.from  the  Republic; 
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(c)  th.2 potential effect such project may have  on  the South  African tax 

(d) ot.?er assistance  granted by the State or organ of State in respect of 

(e) such  other criteria which the Minister may prescribe by notice in the 

(8B) The Minister  may withdraw any exemption  granted in terms of 
subsection @A), where he is satisfied that any condition imposed  in  terms 
of that ;ubsection  has not been complied  with. 

[(o’ ’ I  ‘The biscretisr, exercised by the C~mmIssioner ir, terms cf this 
section  shall  be  subject  to  objection  and  appeal. 

(10) ‘The amount of any  foreign  dividend  to  be  included in the gross 
.income of any  resident  in  terms of subsection (3),  shall be converted  to 
:the  currency of the  Republic  at  the  ruling  exchange  rate  applicable  on 
Ithe date  on  which  such  dividend  accrued  to  such  resident.]”. 

(2) Subsection ( I  1 shall come into  operation on the  date of promulgation of this  Act 

base; 

such project; and 

Gazette. 

and shall apply in  respect of any year of assessment  ending on or after that date. 

Amendment of section 9F of Act 58 of 1962, as  inserted  by  section 12 of Act 59 of 
2000 and  amended  by  section 24 of Act 60 of 2001 

16. (1) Section 9E; of the  Income Tax Act, 1962,  is hereby amended- 
(a) by the deletion of subsection (1); and 
(b) by the  substitution for subsection (2) of the  following subsection: 

“ ( 2 )  The amount of any income which  shall be exempt from tax in 
terms of the provisions of section lO(l)(kA), shall be so much of any 
amount  received [by]  or accrued during  the  relevant year of assessment 
b y r  to  any company which is a resident from a source  outside  the 
Republic,  which is not  deemed to  be  from a source  in the Republic, 
which has been or will be subject to tax in  any  designated  country  at [a] 
a qualifying statutory rate [of a t  least 27 per  cent  (after  taking  into 
account  the  application of the  relevant  agreement  for  the  avoidance 
of double  taxation, if any,  without  any  right of recovery by any 
person  (other  than  a  right of recovery  in  terms of an  entitlement  to 
carry  back  losses  arising  during  any  year of assessment  to  any  year 
of assessment  prior to such  year of assessment):  Provided  that  where 
such  designated  country  imposes  tax  on  a  company  at  a  progressive 
scale of statutory  rates,  the  statutory  rate  shall  for  the  purposes of 
this  subsection  be  deemed  to  be  the  highest  rate  on  such  scale] 
defined in section 9E.”; 

(c)  by the deletion of subsection (3). 
(2) Subsection (1) shall come into operation on the  date of promulgation of this Act 

and shall  apply  in  respect of any year of assessment ending on or after that date. 

Amendment of section 9G of Act 58 of 1962, as  inserted  by  section 25 of Act 60 of 
2001 

17. (1) Section 9G of the Income Tax Act, 1962,  is hereby  amended  by the substitution 

“(2) Notwithstanding  the  provisions of section 25D, the  amount to be included 
in the gross income of a person in respect of the  disposal by that person of any 
foreign equity instrument which constitutes  trading stock, shall be determined  by 
translating the  amount received or accrued  in any [foreign] currency  other  than 
currency of the  Republic in respect of that  disposal into the  currency of  the 
Republic  at  the [ruling] average  exchange  rate [on  the  date of that  disposal] for 
the year of assessment  during  which that foreign  equity  instrument is disposed of. 

(a) expenditure  incurred by a person in any [foreign] currency  other than 
- currency of the Republic  in respect of any foreign  equity  instrument which is 
allclwable as a deduction in terms of the  provisions of this Act; or 

(b) amount  in  any [foreign] currency  other  than cumency of the Republic  which 
is taken into  account in the determination of the  taxable income of any person 
in  respect of any  foreign  equity  instrument, 

for subsection (2) of the following  subsection: 

(3) Ally- 
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shall,  for purposes of determining  the taxable  income of that person for  the  year of 
assessme~g  in which that foreign equity instrument is disposed of, be translated into 
the currency of the Republic- 
(i) in the  case of a foreign equity  instrument  acquired before 1 October  2001, at 

the ruling e.xchange rate  on 1 October 2001; or 5 
(ii) inany  other case, at  the  [ruling]  average  exchange  rate [on the  later of the 

date of incurral of that  expenditure  or 1 October 20011 for  the  year of 
- _  ~~ assessment  during  which that expenditure  was actually  incurred by that 

person.”. 
- (2) Subsection (1) shall come  into operation on the  date of promulgation of this Act 10 
and  shall apply in  respect of the  disposal of any foreign equity  instrument during any 
year of assessment  commencing on  or after  that date. 

Amendment of section 10 of Act 58 of 1962, as  amended by section 8 of Act 90 of 
1962, section ’7 of Act 72 of 1963, section 8 of Act 90 of 1964, section 10 of Act 88 of 
1965, section 11 of Act 55 of 1966, section 10 of Act 95 of 1967, section 8 of Act 76 15 
of 1968, section 13 of Act 89 of 1969, section 9 of Act 52 of 1970, section 9 of Act 88 
of 1971, section 7  of Act 90 of 1972, section 7 of Act 65 of 1973, section 10 of Act 85 
of 1974, section 8 of Act 69 of 1975, section 9 of Act 103 of 1976, section 8 of Act 113 
of 1977, section 4 of Act 101 of 1978, section 7 of Act 104 of 1979, section 7 of Act 104 
of 1980, section 8 of Act 96 of 1981, section 6 of Act 91 of 1982, section 9 of Act 94 20 
of 1983, section 10 of Act 121 of 1984, section 6 of Act 96 of 1985, section 7 of Act 65 
of 1986, section 3 of Act 108 of 1986, section 9 of Act 85 of 1987, section 7 of Act 90 
of 1988, section 36 of Act 9 of 1989, section 7 of Act 70 of 1989, section 10 of Act 101 
of 1990, section 12 of Act 129  of 1991, section 10 of Act 141 of 1992, section 7 of Act 
113 of 1993, section 4 of Act 140 of 1993, section 9 of Act 21 of 1994, section 10 of Act 25 
21 of 1995, section 8 of Act 36  of 1996, section 9 of Act 46 of 1996, section 10 of Act 
28 of 1997, section 2!# of Act 30 of 1998, section 18 of Act 53 of 1999, section 21 of 
Act 30 of 2000, section 13 of Act 59 of 2000, section 9 of Act 19 of 2001, section 26 
of Act 60 of 2001 and section 13 of Act 30 of 2002 

18. (1) Section 10 of the  Income Tax Act, 1962, is hereby amended- 30 
(a)  by the substitution in subsection ( I )  for subparagraph  (iii) of paragraph (hA) 

“(iii) for the  purposes of this paragraph, so much of any  dividend  as has 
been distributed  by any [unit] portfolio of any  collective investment 

definition of ‘company’ in section 1 out of interest  derived by such 
[unit] portfolio which is exempt  from tax in  the hands of such  [unit] 
portfolio under  the provisions of paragraph (iA), shall  be deemed to 
be interest;”; 

of the  following  subparagraph: 

-__ scheme constituting  a  company in  terms of paragraph (e)(i) of the 35 

(b) by  the  substitution in subsection (1) for paragraph  (iA) of the  following 40 
parag,raph: 

“(id\) in the case of any  [unit] portfolio of a  collective  investment scheme 
referred to in paragraph  (e)(i) of the definition of ‘company’  in 
section 1, so much of the income  received by or accrued to  such 
[unit] portfolio  as  has been distributed, or as the  Commissioner  is 45 
satisfied will be distributed, by way of a  dividend or a  portion of a 
dividend, to  persons who have  become entitled to such  dividend  by 
virtue of their beingCregistered  as] holders of [units] participatory 
-~ interest in such  [unit] portfolio [on a date  falling on or  after  the 
first  day of April, 19711;”; 50 

(cj by thc substitution in subsection (1) for items (aa) ana (bbj of the proviso 10 
subparagraph (i) of paragraph ( k )  of the following items: 
“ (nu) to dividends  (other  than  those  distributed  out of profits of a capital 

nature and those  received  by or accrued to or in  favour of any person 
who is neither  a  resident,  nor  carrying on business i n  the  Republic) 55 
distributed by a  [fixed  property]  company the  shares of which are 
‘property  shares’ as defined in  [section 1 of the  Unit  Trusts  Control 
Act, 1981 (Act No. 54 of 198l)l section 47 of the Collective 
Investment  Schemes Control  Act, 2002,  on shares included in a [unit] 
portfolio  comprised  in any [unit  trust] collective  investment scheme in 60 
proper1.y [shares  authorized  under  the  said  Act] managed or carried 
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on by any  company  registered  as  a manager under  section 42 of that Act 
for  purposes of Part V of that Act;  or 

(Ph) g s o  much of any dividend  as  has been distributed by any [unit] 
portfolio of any collective  investment scheme constituting a company 
in 1:erms  of paragraph (e)(i) of the definition of ‘company’ in section 1- 5 

(A) out of income derived by such [unit] portfolio  which is exempt 
from tax in  the hands of such [unit] portfolio under the 
provision of paragraph (ZA); and 

(13) out of amounts  received by or accrued to such [unit] portfolio 
by  way of dividends refened to in  section l l ( ~ ) ;  or”; 10 

(d) by the  dcletion  in subsection (1) of subparagraph  (iA) of paragraph (k);  
(e) b;: the substitution in subsection (1) for the words in  paragraph (0) preceding 

“any remuneration  as defined in  paragraph 1 of the Fourth  Schedule 
[derived by any person]-”; 1s 

(s) by the  substitution in subsection (1) for  the words in subparagraph  (i) of 

“(i) derived by any person as  an officer or crew member of a ship 

subparagraph (i) of the following  words: 

paragraph (0) preceding  item (aa) of the  following words: 

engaged-”; 
(g) bg’ the substitution in subsection (1) for  the  words in subparagraph (ii) of 20 

paragraph (0)  preceding the proviso  and the proviso of the following  words 
and  proviso: 

“(ii) received by or accrued to any person  during any year of assessment 
in respect of services  rendered outside the  Republic by [such] that 
person  for or on behalf of any employer, if [such] person was  25 
outside the Republic- 
(an) for a  period or periods exceeding 183 full  days in aggregate 

during any 12 months period  commencing or ending during [a] 
@ year of assessment;  and 

(bb) for a  continuous period  exceeding 60 full  days  during [such] 30 
that  period of 12 months, 

and [such] those services  were  rendered  during [such] that period 
or periods:  Provided that- 
(A)  for purposes of this subparagraph, a person who  is in transit 

through the Republic  between  two  places  outside the Republic 35 
and who does not formally enter  the Republic  through  a  port of 
entry as defined in the Immigration  Act,  2002  (Act No. 13 of 
2002),  shall  be deemed  to  be  outside the  Republic; and 

(B) the  provisions of this  subparagraph  shall not apply  in  respect of 
any remuneration  derived in respect of the holding of any 40 
office or  from services  rendered for  or on behalf of any 
employer, as contemplated in section 9( 1)’”;’’; 

(h)  by the deletion of subparagraph  (xv) of paragraph ( t )  of subsection (1); 
(i) by the substitution in subsection (1) for  the words  preceding  the  proviso to 

paragraph (zA) of the following  words: 45 
“(zA) an17 amount by way of rebate  or  other assistance  received by or 

accrued to or in  favour of any [exporter (as defined  in section 
llbis(1))l person under  any scheme  for  the promotion or financing of 
exports which is  for the purposes of this  paragraph  approved by the 
Minister of Trade  and  Industry with the concurrence of the  Minister of 50 
Finance:”; 

(j) by the deletion  in  subsection (1) of paragraph (zF). 
(2) (a)  Subsection (l)(n), (b)  and (c) shall come  into operation on the date that the 

Collective  Investment  Schemes  Control Act,  2002,  comes  into operation. 
(b) Subsection(l)(d) shall come  into operation on the  date of promulgation of this Act 55 

and shall  apply in respect of any dividend  received or accrued on or after that date. 
(c)  Subsection (l)(e), (s) and (g) shall come  into operation on the  date of promulgation 

of this  Act  and  shall  apply in respect of any year of assessment  ending on or after  that 
date. 
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Amendment of section 11 of Act 58 of 1962, as amended by section 9 of Act 90 of 
1962, section 8 of Act 72 of 1963, section 9 of Act 90 of 1964, section 11 of Act 88 of 
1965, section 1.2 of Act 55 of 1966, section 11 of Act 95 of 1967; section 9 of Act 76 
of 1968, section 14 of Act 89 of 1969, section 10 of Act 52 of 1970, section 10 of Act 
88 of 1971, section 8 of Act 90 of 1972, section 9 of Act 65 of 1973, section 12 of Act 5 
85 of 1974, section 9 of Act 69 of 1975, section 9 of Act 113 of 1977, section 5 of Act 
101 of 1978, section 8 of Act 104 of 1979, section 8 of Act 104 of 1980, section 9 of 
Act 96 of 1981, section 7 of Act 91 of 1982, section 10 of Act 94 of 1983, section 11 
of Act 121 of 1984, section 46 of Act 97 of 1986, section 10 of Act 85 of 1987, section 
8 of Act 90 of 1988, section 8  of Act 70 of 1989, section 11 of Act 101 of 1990, section 10 
13 of Act 129 of 1991, section 11 of Act 141 of 1992, section 9 of Act 113 of 1993, 
section 5 of Act. 140 of 1993, section 10 ofAct 21 of 1994, section 12 of Act 21 of 1995, 
section 9 of Act 36 of 1996, section 12 of Act 28  of  1997, section 30 of Act 30 of 1998, 
section 20 of Act 53 of 1999, section 22 of Act 30 of 2000, section 15 of Act 59 of 2000, 
section 10 of At t  19 of 2001, section 27 of Act 60 of 2001 and  section 14 of Act 30 of 15 
2002 

19. (1) Section 11 of the  Income Tax Act, 1962, is hereby amended- 
(a) by the substitution for  paragraph (s) of the following  paragraph: 

“(.r) in the case of a  [fixed property] company  the shares of which are 
&)perty shares’ as defined in section [ l ]  47 of the [Unit  Trusts 20 
Control  Act, 1981 (Act No. 54 of 1981)]~ollective Investment 
Schlemes Control  Act, 2002, the dividends  (other  than  those 
distributed  out of profits of a capital nature) distributed by such 
company  during  the  year of assessment on shares included  in  a 
[unit] portfolio comprised in any [unit  trust] collective  investment 25 
scheme in  property [shares  authorized  under  the  said  Act] 
managed  or  carried  on by  any  company  registered as a manager 
under section 42 of that Act for the purposes of Part V of that Act;”. 

(b) by the substitution for  subparagraph (B) of paragraph (ee) of the  proviso to 
paragr,aph (w) of the  following subparagraph: 30 

“(B) in the  case of premiums paid  under one or more  policies  referred to 
in subparagraph (C) of the said paragraph (dd) upon the  life of a 
particular employee  or director, to an amount  equal to 10 per cent of 
the  remuneration  (as  defined in the definition of ‘remuneration’  in 
paragraph 1 of the Fourth  Schedule [but  including  any  amount 35 
referred  to  in  paragraph (iv) or (vii) of that  definition]) derived 
by such  employee or director from the taxpayer during  the  said year 
of assessment;”. 

(2)  Subsection  (l)(a;i shall come  into operation on the date that the  Collective 
Investment  Schemes  Control Act, 2002,  comes  into operation. 40 

Repeal of section llbis of Act 58 of 1962 

20. Section 1 Ibis of the Income Tax Act, 1962, is hereby repealed. 

Amendment of section 12E of Act 58 of  1962, as  inserted by section 12 of Act 19 of 
2001 and  amended by section 17  of Act 30 of 2002 

21. Section 1215 of the  Income Tax Act, 1962, is hereby  amended  by the substitution 45 
in subsection (4) for subparagraph  (ii) of paragraph (a)  of the  following  subparagraph: 

“(ii) none of the shareholders or members at any time  during  the  year of assessment 
of the company or close corporation holds any shares or has any interest in the 
equity of any other  company as  defined  in  section 1 (other  than  a company 
[listed  on  a  stock  exchange  as  defined  in  the  Stock  Exchanges  Control  Act, 50 
3985 (Act No. 1  of  1985) contemplated in  paragraph (u) of the definition of 
‘listed company’), or any [unit] portfolio  in  a  collective  investment scheme 
contemplated in paragraph (e) of the definition of ‘company’  [in 
section 11);”. 
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Amendment of section 12G of Act 58 of 1962, as inserted by section 12 of Act  19 of 
2001 and amended by section 29 of Act  60 of 2001 

22. ( I )  Section 12G of the Income Tax Act, 1962, is hereby amended- 
( a )  by the  substitution in subsection ( I )  for the words in pal-agraph (a) of the 

definition of “industrial asset” preceding  subparagraph  (i) of the following 
words: 

“any plant os machinery  acquired, [or] contracted for  or brought  into  the 
Republic by a company after  the  date of approval  in terms of subsection 

(h) by the substitution in subsection (1) for subparagraph (ii) of paragraph ( a )  of 

“(ii)  will be brought into use for the first time by that company within 
[three] four years  from  the  date of approval in  terms of subsection 

(c) by the substitution in subsection (1)  for subparagraph (ii) of paragraph (b)  of 

“(ii) will be brought into use by that company  within [three] four yeara 

(d) by the substitution in subsection (1) for paragraph (a) of the definition of 

“(a)  any manufacturing of products, goods,  articles or other things 
(excluding any tobacco and tobacco  related  products)  within  the 
Republic that- 
(1) is classified under ‘Major Division 3: Manufacturing’ in the 

most recent Standard Industrial Classification  issued by 
Statistics South Africa; os 

(11) in  the case of products, goods,  articles os things  which are not 
yet classified,  the  adjudication committee  is of the view will be 
classified as contemplated in subparagraph (i);”. 

( e )  by the substitution in subsection  (2) for the word “and” at the  end of 

If) by  the  substitution  in  subsection (4) for paragraph (a) of the following 

“ (a) the cost of all industrial  assets to be  acquired by the company,  which 
will be brought into use for that industrial  project  within [three] 

years  after the date of approval  in terms of subsection (5), will 
exceed R50  million;”; 

(8 )  by the  substitution in subsection  (16) for paragraph (a) of the  following 

“ (a)  may, after  taking into account  the recommendations of the 
adjudication  committee,  extend  the [three] four year period 
contemplated in  the definition of ’industrial asset’subsection ( I )  
by  a  period not exceeding one year, where  an industrial  project 
consists of industrial assets exceeding R1 billion;”; 

(51, v:hich--”; 

the definit.:on of “industrial  asset” of the  following  subparagraph: 

(5);”;  

the definiti.on of “industrial  asset” of the following  subparagraph: 

from  the date of approval  in  terms of subsection (5);”; 

“industrial project” of the following  paragraph: 

paragraph (a) of the  word “or”; 

paragraph: 

pamgraph: 

(2)  Subsection  (1)  shall  be  deemed to have come into  operation on  27 July 2001. 

Amendment of section 20 of Act 58 of 1962, as amended by section 13 of Act 90 of 
1964, section 18 of Act 88 of 1965, section 13 of Act  76 of 1968, section 18 of Act  89 
of 1969, section 15 of Act 65 of 1973, section 8 of  Act 101 of 1978, section 18 of Act 
94 of 1983, section 19 of Act  191 of 1990, section 16 of Act  113 of 1993, section 17 of 
Act 21 of 1995, section 15 of Act  28 of 1997, section 20 of Act 30 of 2000 and section 
27 of Act 59 of 2000 

23. Section 20 of the  Income Tax Act, 1962, is hereby  amended by the substitution  for 

“(2) For the  purposes of this section ‘assessed loss’ means any  amount  by which 
the deductions  admissible  under  sections  1 I to 19,  inclusive, exceeded  the  income 
in  respect of which they are so admissible [or, if the context so requires, means 
an assessed loss as determined under  the  provisions of section 301.”. 

subsection (2) of the following  subsection: 
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Amendment of section  22 of Act  58 of 1962, as  amended  by  section 8 of Act  6 of 
1963,  section  14 of Act  90 of 1964,  section  21 of Act  89 of 1969,  section  23 of Act  85 
of 1974,  section 20 of Act  69 of 1975,  section 15 of Act  103 of 1976,  section 20 of Act 
94 of 1983,  section  19 of Act  121 of 1984,  section  14 of Act  65 of 1986,  section 5 of 
Act  108 of  1!)86, section  21 of Act  101 of 1990  section  22 of Act  129 of 1991,  section 5 
17 of Act  113 of 1993,  section 1 of Act  168 of 1993,  section  19 of Act  21 of 1995, 
section  12  ofAct  36 of 1996,  section  25  ofAct  53 of 1999,  section  27 of Act  30 of 2000 
and  section -12  of Act  5 of 2001 

24. (1) Section 22 of the  Income  Tax  Act,  1962,  is  hereby  amended- 
(a)  by  the substitution  for  subsection (6) of the  following  subsection:  10 

“(6) Any  reference  in this section  to  the  beginning  or end of a  year of 

[(i)] @,! where  the  period  assessed  is  less  than  twelve  months,  a  reference 
to the  beginning  or  end,  as  the  case  may  be,  of  the  period 
assessed; 15 

I:(ii) where  a  return is accepted  under  the  proviso  to  subsection 
(13) of section  sixty-six  to a date  other  than  the  thirtieth  day 
of June, a reference  to  the  beginning  or  end,  as  the  case  may 
be, of the  period  covered  by  the  return;] 

said  section] section 66(  13A)  to a date  agreed to by the 
Commissioner,  a  reference to the  beginning  or  end, as the  case 
may  be,  of  the  period  covered  by the  accounts.”; 

(b) by the  delelion in  subsection (8) for  the  word “or” at  the  end of paragraph (6) 

(c) by the addition  in  subsection (8) of  the  word “or”  at  the  end of paragraph (c) 

(d) by the  addition to  the  proviso  to  subsection (8) of the  following  paragraph: 

assessment  includes- 

[(iii)] (6) where  accounts  are  accepted  under  [subsection  (13)ter of the 20 

to the proviso; 25 

of the  proviso; 

“ (d)  such  trading  stock  consists of assets  in  respect  of  which  any  amount 
- received  or  accrued from the  disposal  thereof is or  will be included 30 
- in the  gross  income of the  taxpayer in terms  of  paragraph  (jA)  of  the 
- definition of ‘gross  income’,  the  provisions of paragraph  (b)(iv) 
shall not  apply.”. 

(2) (a )  Subsection(l)(a)  shall  come  into  operation  on  the  date of promulgation of this 
Act.  35 

December  2001. 
(b) Subsection (l)(hj, (c) and (d) shall be deemed  to  have  come  into operation  on 12 

Amendment of section  24F of Act 58 of 1962, as  inserted  by  section  17 of Act  85 of 
1987  and  amended by section  19 of Act  90 of 1988,  section  24 of Act  101 of 1990, 
section 26 of Act  129 of 1991  and  section  30 of Act  59 of 2000 40 

25. Section 24F of the Income Tax  Act,  1962, is hereby  amended- 
(a) by the  inserfion in subsection (1) after  the  definition of “completion  date”  of 

“ 3 x - t ’ .  in relation to  a film, means  sell  and  consign or sell  and  deliver 
to  any  purchaser at any address in any  export  country,  or  the  exploitation 45 
of the film by  the  film  owner in an  export  country  and  any  derivative of 
‘export’  shall be construed  accordingly;”; 

(b) by the  insertion in subsection (1) after  the  definition of “exported” of the 

the fiAlowing definition: 

following definition: 
‘‘ ‘export  country’  means  any  country  other  than  the  Republic or a 50 
neighbouring  country;.”; 

(c)  by the  insertion in  subsection (1)  after the definition of “production  cost” of 
the following definition: 
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export film and  allowed to be deducted from his  income under section 1 1  
as is proved to the  satisfaction of the Co1nmissione1- to  have been 
incurred directly-- 
( ( 1 )  in research into or obtaining  information  (including  the  remunera- 

):ion Of cunsultants,  agents or representatives) in regard to the 
lnarketing of that film in any  export country; 

( b )  in advertising or otherwise  securing  publicity for that film in an 

Jmmoting any sporting or any other event  in a  country other than an 
export  country) or in  soliciting orders for that film in, or 
participating in trade fairs  in, export countries; 

(c)  in  providing  without charge samples or technical  information  in 
respect of that f i l m  to prospective customers in any export  country; 

(d) in  bringing  prospective  customers from  any export  country to the 
Republic; 

(e) in  connection with the  preparation or submission of tenders or 
quotations in respect of that film to  be exported to any  export 
country; 

u) in  respect of commission or other  remuneration  for  orders for that 
film exported to any export  country or  the clearing or forwarding of 
that film in  that  country; 

(g) by way of certification fees charged  by  the South African 
Certification  Authority  in  respect of that film which  has been 
exported; 

( 1 2 )  by  way of expenditure  (including search and application  fees) 
incurred in  obtaining in any  export country the  registration of any 
copyright or patent or the restoration of any copyright or patent or 
the  registration of any  design or trade mark  or the  extension of the 
term or registration  period of,  or  the  renewal of the  registration  of, 
any copyright, patent, design or trade mark; 

(i) in connection  with  the  design of any special label or packaging used 
for that  film, if the Commissioner is satisfied that the requirements 
a:; to the  labeling  or packaging of that film differ materially from, or 
are additional to, the  requirements of the  South African  market; and 

<:xpG‘t c~i;ntry <e~c!i;ding expenditure incu;iefi in sponsofing ai 

(j) by way of membership fees of any institution or body which- 
{i) is actively  engaged in export  promotion of films; 

(ii) does not  receive  financial  support from the  State; and @ >  is approved by the Director-General of Trade  and  Industry:”; 
(d) by the substitution for  the words  preceding paragraph (a )  of subsection (7) of 

“(7) The  amount of any  print  cost or  any marketing  expenditure 
fconternDlated in section llbisl which may  be allowed  under the 

the following  subsection: 

.’ ’marketing  expenditure’ means so much 
thefilm  owner during the year of’ 
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provisions of section 11 shall  not  in  the  aggregate  exceed  the total of-”; 45 
(e) by the s u b s h t i o n  for subsection (8) of the  following subsection: 

“(8) For  the purposes of subsections (4) and (7), a film owner shall be 
deemed to  be  at  risk to the extent that the  payment of the  production cost, 
post-production cost, print cost or marketing expenditure [(as contem- 
plated in section llbis)] incurred by him,  or  the repayment of any  loan 50 
or  credit used by him  for  the  payment  or financing of any such production 
cost, post-production  cost,  print  cost or  marketing expenditure, would 
(having  regard to  any transaction,  agreement, arrangement, understand- 
ing or  scheme  entered  into  before or after such  production  cost, 
post-production cost, print cost or marketing expenditure  is incurred) 55 
result  in an  economic loss to  him were no  income to be received by or 
accrue to  him in future years from  the exploitation by him of the film.”; 
and 

cf) by the deletion of subsections (9), (10) and (11). 
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26. Section  24H of the  Income  Tax  Act,  1962,  is  hereby  amended by the  substitution 

“(3)  Notwithstanding  anything  to  the  contrary in this  Act  contained,  the  amount 
of any  allowance  or  deduction  which  may  be  granted  to  any  taxpayer  under  any 
provision of this Act [other  than  section llbis] in respect of or in  connection  with 
any  trade or business  carried  on  by  him in a  partnership in relation  to  which  he  is 
a  limited  partner shall not in the  aggregate  exceed  the sum of-”. 

in subsection (3) for  the  words  preceding  paragraph (a) of the  following  words: 

Amendment of section 241 of Act 58 of 1962, as  inserted  by  section 21 of Act 113 of 
1993 and  amended by section-11 of Act 140 of 1993, section 18 of Act 21 of 1994, 
section 13 ofAct 36 of 1996, section 18 of Act 28 of 1997, section 35 of Act 30 of 1998, 
section 26 of ,4ct 53 of 1999, section 31 of Act 59 of 2000 and  section 36 of Act 60 of 
2001 

27. (1) Section 241  of the  Income Tax Act,  1962, is hereby amended- - 
(a) by the  substitution  in  subsection (1) for  the definition of “foreign  currency” of 

“ ‘foreign  currency’ in relation  to  any exchange  item of a  person,  means 
any currency  which  is  not  local  currency [in  relation to- 

a  any  permanent  establishment of a  person,  any  currency  which 

the  following definition: 

is n o t  legal  tender  in  the  country  in  which  that  permanent 
establishment is situated; 
any  resident  in  respect of any  exchange  item  which  is  not 
attributable  to  a  permanent  establishment  outside  the  Republic, 
any  currency  which is not  legal  tender  in  the  Republic; 
any  company  or  trust  which is not a resident  in  respect of any 
exchange  item  which  is  not  attributable  to  a  permanent 
establishment of that  company  or  trust,  any  currency  which is 
not  legal  tender  in  the  country  in  which  that  company  is 
incorporated  or  trust is formed;]”; 

(b) by the  substitution in subsection (1) for  the  definition of “local  currency” of 
the  following definition: 

‘‘ ‘local  currency’  means  in  relation to- 
(a)  c y  exchange  item  which  is  attributable  to  any  permanent  establish- 

ment of-a person  outside  the  Republic,  [any] & currency  [which is 
legal tender  in  the  country  in  which  that  permanent  establish- 
ment  is  situated] used  by that permanent  establishment  for 
e rposes  of financial  reporting;  or 

(b) any  resident in respect of an  exchange  item  which is not  attributable 
to a  permanent  establishment  outside  the  Republic,  any  currency 
which  is  legal  tender in the  Republic; 

(c) any [company  or  trust  which]  person that is  not a resident  in 
respect of any  exchange  item  which  is  [not]  attributable  to a 
permanent  establishment in  the  Republic,  any  currency  which is 
legal tender in the [country  in  which  that  company  is  incorpo- 
rated  or  trust is formed]  Republic;”; 

(c) by thlz deletion in subsection (1) of the  word “or” at  the  end of paragraph ( b )  
of  the  definition of “realised”  and  the  addition of the word “or” at  the  end o f  
pX2graph (c) of thtt definition; 

(d) by the  addition in  subsection (1) to  the definition  of “realised” of the 
following  paragraph: 

“ (d )  an amount  which  constitutes  a  unit of currency,  when  that  amount is 

( e )  by the  substitution in subsection (1) for item (bb) of subparagraph  (ii) of 
paragraph ( c )  of the definition of “ruling  exchange rate’‘ of the  following 
item: 

“(66) in relation to a  foreign  currency  option  contract  which  is an 
affected  contract,  the  rate  obtained  by  dividing  any  amount 
included or dcducted,  as  the  case  may  be, in terms of subsection 

disposed of;”; 
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[(4)(a)l o(6) by the foreign  currency  amount,  as  specified  in such 
affected contract;”; 

b the insertion in subsection ( 1 )  before  the  proviso to the  definition of ‘‘ruling 
mchange rate” of the following  paragraph: 

“ill) - an amount which constitutes a unit of currency, on- 
6)  transaction  date,  the spot  rate on that date; 

5 

03 the date it is translated, the spot  rate on that date;  or 
(iii) the datc it is realised,  the spot  rate on that date:”; 

the deletion in subsection (1) of the  word “and” at the end of paragraph (e )  
of the  definition of  “transaction date” and by the addition of the word “and” 10 
at the end of paragraph v) of that definition; 
LY the  addition in subsection  (1) to  the definition of “transaction date” of the 
following paragraph: 

‘‘k) an amount which constitutes  a unit of currency, the date on which 

by the substitution  in  subsection  (2) for  the words  preceding  paragraph (n )  of 
the  following words: 

“The provisions of this [subsection] section shall apply in respect of 

b,Y the deletion in subsection (2) of the word “and” at  the end of paragraph (b); 20 
b,y the substitution in subsection (2) for paragraph (c)  of the following 
paragraph: 

“(c)  natural  person who  holds any  amount  contemplated  in  paragraph 
(a) or (b) of the definition of ‘exchange  item’ [for purposes of 
trade] as  trading  stock; and”;  25 

- 

that amount  was acquired;”; 15 

any -” . 

b:! the addition to subsection (2) of the  following paragraph: 
“(a) - natural person or trust  in respect of any amount  contemplated  in 

paragraph (c) or (d) of the definition of “exchange  item.”; 
by the deletion of subsection (4); 
bl/  the substitution for subsections (IO), (11) and  (12) of the following 30 
subsections: 

“(10) No [deduction shall  be allowed] amount  shall  be  included in or 
deducted from the income of-- 
(a )  any [person] resident  in terms of this  section in respect of any 

exchange difference [arising from a transaction entered into by 35 
such person with any] determined  on  the translation of an 
exchange item to which  that  resident  and any company are  parties, 
where that company is a  controlled  foreign [entity] company in 
relation either to [that person or any  connected person in relation 
to  that  controlled foreign entity, to  the  extent  that  the income 40 
attributable  to  that transaction is not included in the  net income 
of  that  controlled foreign entity for purposes of section 9D] that 
resident or to any other company,  which is a  resident,  and  which 
forms part of the same  group of companies as that  resident; or 

(6)  any controlled  foreign company contemplated  in  paragraph (a): 45 
Provided  that  where  that exchange item is realised  during  any  year 
of assessment,  the exchange difference  in  respect of that exchange 
item  shall be determined by multiplying that exchange  item by  the 
difference between the  ruling  exchange  rate.on  the date on which 
that exchange item is realised  and the ruling exchange  rate on 50 
transaction date, after  taking into  account any exchange difference 
included  in or deducted from  the  income of that person in terms 1 of 
this  section  in  respect of that exchange  item. 

____ 

(1 1) No amount  shall be  included in or deducted from the income of a 
person  in  terms of this section  in  respect of any exchange  difference 55 
arising from- 
(a)  any  amount  owing by a person in  respect of a loan,  advance  or debt 

incurred by that  person in  foreign currency to acquire  any asset, 
other than an asset- 

(i) which  constitutes an exchange item; 60 
- (ii) any asset  the  currency of expenditure of which is denominated 

in the local currency of that person; or 
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__  (iii) [to] in respect of which  the  provisions of section 9G or 
paragraph [43(1) or (2)] 43(4) of the  Eighth  Schedule  applies; 
and 

(b) any forward  exchange  contract  or  foreign  currency  option  contract 

(12)  Where  a  person holds any [amount  contemplated  in  paragraph 
(u), (b), (c) or (d) of the  definition of ‘exchange  item’  otherwise  than 
as trading  stock]  exchange item  and  the  provisions of this section  at  any 
time  during  a  year of assessment- 
(a)  become  applicable to that  person,  that [amount] exchange  item  10 

shall be  deemed  to [be  an  exchange  item  which  has]  have __ been 
acquired  at  that  time  for  the  purposes of this section;  or 

(b)  cease to apply  to  that  person,  that  [amount]  exchange  item shall be 
deemed to [be  an  exchange  item  which  has] been  realised t 
that  time  for  the  purposes of this section.”. 15 

entered into  to  hedge such  loan,  advance  or  debt. 5 

(2) Subsection (1) shall- 
(a )  in so far as  it  deletes  subsection  (4)-and  amends  subsection (10) of section 241 

of the  Income  Tax  Act, 1962, be  deemed  to  have  come  into  operation  on 
1 October  2001;  and 

(b) in so f a r  as it amends the  rest  of  section 241 the date of promulgation of this 20 
Act  and shall apply in respect  of  years of assessment  commencing  on or  after 
that date. 

Substitution of section 25D of Act 58 of 1962, as  inserted by section 33 of Act 59 of 
2000 and  substituted by section 37 of Act 60 of 2001 

28. (1) Secticln 25D of the Income Tax Act, 1962, is  hereby  substituted  as  follows: 25 

‘‘D’etermination of taxable  income  in  foreign  currency 

2’5D. The  amount of any  taxable  income  derived by [any  resident  from 
a  source  outside  the  Republic  (other  than by way of any  foreign 
dividend as contemplated  in  section 9E), shall]  a person  during  any  year 

- incurred by, that  person  which  are  denominated in any currency  other  than 
- currency of the  Republic,  shall  be  determined- 
(a) in that currency; or 
[(u)]@J where  [such]  that  income  is  attributable  to  a  permanent  establish- 

ment  of  that [ r z d e n t ]  person  outside  the  Republic,  be  determined 35 
in  the [relevant] currency [of the  country  in  which  that 
permanent  establishment is situated, if the  financial  records of 
that  permanent  establishment  are  kept  in  that  currency,  and 
the  amount of the  taxable  income so determined  shall  be 
converted  on  the  last  day of the  relevant  year of assessment to 40 
the  currency of the  Republic  and  the  ruling  exchange  rate  at 
that  date, or any  other  exchange  rate  or  rates as the 
Commissioner  may  approve  taking  into  account  the  ruling 
exchange  rates  during  such  year of assessment,  shall  be 
applied  to  determine  the  value of the  amount of the  taxable  45 
income so derived] used by that permanent  establishment  for 
prposes  of financial  reporting, 

and the  amount so determined shall be  translated to the  currency of the 
Republic ty applying  the average  exchange  rate  for  that  year of 
assessment!:; or 5 0 
(b) in  any  other  case,  be  determined  in  the  currency of the  Repub- 

(2) Subsection ( 1 )  shall come  into  operation on the  date of promulgation of this Act 
and shall apply in respect of any  year  of  assessment  commencing on or after that date. 

-~ of assessment from amounts  received by or  accrued to, or expenditure  30 

____ 

~ _ _ _  

lic].”. 
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Amendment of section 27 of Act  58 of 1962,  as  amended by section 17 of Act  113  of 
1977,  section 11 of Act  101 of 1978,  section  19 of Act  104 of 1980,  section 21 of  Act 
96 of 1981, section 15 o f k t  96 of 1985, section 18 of Act 85 of 1987, section 22 of 
Act  90 of 1988,  section  28 of  Act  129 of 1991,  section 23 of Act  141 of 1992, section 
23 of -4ct 413 of 1993,  section  15 of Act  36  of  1996  and  section  34  of  Act  59 of 2000 S 

29. Section 27  of the Income Tax Act,  1962, is hereby  amended by the substitution for 

“Probided that the amounts  allowed  as  deductions  under  this  paragraph  shall not i n  
the aggregate  exceed ar! amount which bears t o  the  taxable income of s w h  
agricultural  c’a-operative  for the year of assessment  (as  calculated before allowing 10 
any dcductions under this  paragraph [and  section llbis] and before  setting off any 
ba1anc.e  of assessed loss brought  forward from a  previous  year of assessment) the 
same ,ratio as the  aggregate  value of the business  conducted by such  agricultural 
co-operative  with  its members during such year bears to the  aggregate  value of all 
businas conducted by it during such  year;”. 1s 

the proviso in paragraph (a) of subsection (2) of the  following  proviso: 

Amendment of section  29A of Act  58 of 1962, as inserted  by  section  30  of  Act  53  of 
1999  and  amended  by  section  36 of Act  59 of 2000,  section 15 of Act 5 of 2001, 
section  15 of Act l 9  of 2001  and  section  39 of Act 60 of 2001 

30. Section  29A of the Income Tax Act,  1962, is hereby  amended by the deletion  in 
subsection (11) of paragraph (6). 20 

Amendment of section 30 of Act 58 of 1962, as inserted by section  35 of Act  30 of 
2000  and  amended by section 16 of Act 19 of 2001 and section 22 of  Act 30 of 2002 

31. (1) Section 3’0 of the Income Tax Act, 1962, is  hereby amended- 
(a) by the substitution for subparagraph (f) of paragraph (3) of the following 

subparagraph: 25 
‘‘& the  Commissioner is satisfied that, in  the  case of any public benefit 

organisation  which  provides funds  to any  association of persons 
contemplated in paragraph [(b)]lO(iii) of [the definition of “public 
benefit activity] Part 1 of the  Ninth Schedule,  has taken reasonable 
steps to  ensure that the  funds are utilised for the  purpose for which 30 
it  has been  provided; and”; 

(h) by the  deletion of subsection (11). 
(2) Subsection (l)(a) shall be deemed to have come  into operation on 5 August 2002. 

Amendment of section  35 of Act  58 of 1962, as amended  by  section 20 of Act  90 of 
1962, sectio’n 20 of Act 65 of 1973,  section 27  of Act  85 of 1974, section 24 of  Act 91 35 
of 1983, section 21 of Act 21 of 1994  and section 39 of Act  59 of 2000 

32. ( 1 )  Section 35 of the Income Tax Act, 1962, is hereby amended- 
(a )  by the substitution in subsection (1) for the words  preceding  paragraph (a) of 

the  following  words: 
“(1) Any  person  (other than a  resident or a  controlled  foreign 40 

___ company)  by  whom any amount is received or to  whom any amount 
accrues  by  virtue of-”. 

(b) by the  substitution in subsection ( 2 )  for paragraph (c) of the  following 
paragraph: 

“( c) The general  provisions  contained in Parts I to VI of Chapter I11 of 45 
this Act shall mutntis mutandis apply in respect of payments made to the 
Commissioner  in terms of paragraph (a).”. 

(2) Subsection (l)(a) shall  come  into operation on the  date of promulgation of this Act 
and shall apply in rcspect of any amount  received or accrued on or after that date. 
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Amendment of section 38 of  Act 58 of 1962, as amended by section 21 of Act 90 of 
1962, section 16 of Act 90 of 1964, section 28 of Act  89 of 1969, section 31 of Act 85 
of 1974, section 27 of Act  94  of  1983,  section 24 of  Act  121  of  1984, section 32 of Act 
53 of 1999, section 36 of Act  30 of 2000 and section 43 of Act  60 of 2001 

33. Section 38 of the Income Tax Act, 1962,  is hereby  amended by the substitution in 5 
subsection  (2) for paragraph ( i )  of the following  paragraph: 

“(i) any [unit] portfolio of a  collective  investment scheme referred to in 
paragraph  (e)(i) of the definition of ‘company’ in section one.”. 

Substitution for Part 111 of Chapter 2 of Act 58 of  1962, as inserted by section 44 of 
Act  60 of 2001 10 

34. (1) The following  Part is hereby  substituted for  Part 111 of Chapter I1 of the  Income 
Tax Act. 1962: 

“PART 111 

Special rules relating to company formations, share:for-share trunsac- 
____ tions, amai‘gumation trunsactions,  intra-group transactions, unbundling 15 
transactions and liquidniion distributions. _ _ ~  

General 

42. (1) For the  purposes of this  Part, unless the  context  otherwise 
indicates, any word or expression  that  has  been  defined in section I ,  shall 
bear  the same meaning so defined, and-- 
‘allowance asset’  means  a  capital  asset  qualifying for a  deduction 01 

allowance under the provisions of the Act; 
‘asset’ means an asset as defined in paragraph I of the  Eighth  Schedule; 
‘base cost’ means the base cost as defined in paragraph 1 of the Eighth 
Schedule: Provided that where the base  cost of  an asset as at a specific date 
is  to be  determined as contemplated  in  paragraph  26 or 27 of the  Eighth 
Schedule, the  amount thereof must,  for  purposes of section 42,43 or 44, be 
determined as if that asset had been disposed of on that  date for proceeds 
equal to the market  value of that asset as at that date; 
‘capital  asset’  means an asset as defined i n  paragraph I of the Eighth 
Schedule, which  does  not  constitute  trading  stock; 
‘date of acquisition’ means  the  date of acquisition  as  determined  in 
accordance with paragraph I3  of the Eighth  Schedule or, where a  person 
acquires an asset in terms of a  transaction  subject to the  provisions of this 
Part, the  dcemed  date of acquisition of that asset by that  person as 
contemplated  in this Part; 
‘domestic financial  instrument holding company’  means  any  company 
which is a resident,  where more than SO per  cent of the market  value or 
actual cost cf all the assets of that company  together with the  assets of all 
controlled gIoup companies in relation to that company  consists of financial 
instruments, other than- 
(a )  a financial instrument that constitutes  a  debt due  to that company (or to 

,my controlled group company  in  relation to that company) in respect 
of goods  sold or services  rendered by that company  where  the amount 
of that cebt is or was included in  the  income of that company (or of any 
contro!!ed b 0-rcup cor?.p?ny in re!atio:: t~ !hat coinpany) and :ha: dzbt is 
an integral part of a business conducted by that company as a  going 
concern: or 

( i )  the Banks  Act,  1990  (Act No.94 of 1990); 
(ii) the Financial Markets Control Act, 1989 (Act No. 55 o f  1989); 
(iii) the Long Term Insurance Act, 1998 (Act No. 52 of 1998); 
(iv) the Short Term Insurance  Act, 199s (Act No. 53 of 1998); 
(v) the Stock  Exchanges  Control  Act, 1985 (Act No. 1 of 198S);or 
(v-i) the Unit Trusts Control  Act, 1981 (.4ct No. 54 of 1981). or its 

successor the Collective  Investment Schemes Control  Act, 2002: 

___ 

(b)  a financial instrument of any company regulated in terms of- 
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Provided that in determining  the 50 per cent  ratio, the following will be 
wholly disregarded- 
(i) a n y  share of a controlled group company in relation to that company: 

and 
(ii) any financial instrument which  constitutes a loan;  advance or debt ii 

both the  debtor and creditor companies are  members within the sanle 

group of companies; 

._-_ cqaiili share’ in 1-~l:;ti011 to a company, IlleanS a or part  thereof 
equity share capital of that company  or a  member‘s  interest in a colnpany 
which is a close corporation: 
‘foreign  financial  instrument  holding  company’  means a foreign  financial 
holding  company  as defined in  section 9D; 
‘hold’  in relation tu an equity share  means the  holding,  by a person, of an 
equity share in such manner that that person qualifies  as  a  ‘shareholdel-’ as 
defined in this  subsection,  and the  word ’held’  must be construed 
accordingly; 
‘listed  company’  means a company  as  contemplated in paragraph ( a )  of the 
definition of ‘listed company’  in  section 1; 
‘market  value’ in relation to an asset means  the price which could be 
obtained  upon a sale of that  asset  between  a  willing buyer and a  willing 
seller dealing at arm’s length  in an open market;  and 
‘qualif,ying  interest’ of any person means equity shares held by that person 
in  a  company, which- 
(a) is a listed company or will become  a  listed  company within 12 months 

after the transaction as a  result of which  that person holds  those shares; 
or 

(h)  in any  other  case,  constitute  morc  than 25  per cent of the equity shares 
of that company; 

‘shareholder’ in relation to an equity share, means the registered share- 
holder of that equity share,  unless  a  person  other  than that registered 
shareholder is entitled to all or part of the benefit of the rights of 
participation in the profits or income attaching to that equity  share, in which 
case that person must,  to the  extent of that  entitlement to that benefit,  be 
deemed  to be the  shareholder;  and 
‘unlisted  company’ means any company which is not a  listed company as 
defined in  this  subsection. 

(2) The provisions of this Part  must, subject to subsection (S), apply in 
respect of a  company  formation  transaction,  a  share-for-share  transaction, 
an ama.lgamation transaction, an intra-group transaction, an unbundling 
transaction and a liquidation  distribution  as  contemplated in sections 42, 
43, 44, 45, 46 and 47, respcctively,  notwithstanding any provision to the 
contrary  contained  in  the  Act,  other  than section 103. 

(3) Any person who acquires or disposes of any asset  in  terms of any 
transaclion in respect of which  the  provisions of this Part apply, must 
provide full particulars relating to that transaction to the  Commissioner, in  
such form as the Commissioner  may  prescribe, in the  return  furnished by 
that person for the year of assessment  in  which  that  transaction  takes effect 

(4) A company  must for  the purposes of this Part, be deemed to have 
taken s1.eps to liquidate, wind up  or deregister, where- 
( a )  in the case of a  liquidation or winding-up- 

(i)  that  company  has  lodged a resolution  authorising  the voluntarj 
liquidation or winding-up of that company, for  registration ir 
terms of-- 
(aa) section 200 of the Companies  Act, 1973 (Act NO. 61 oj 

1973),  in the case of a company  registered  in terms of tha1 
Act; 

(bb) section 67(2) of the  Close  Corporations  Act, 1984  (Act No 
69 of 1984), in the  case of a  close  corporation; or 

(CC) a sinlilar  provision  contained in any foreign  law  relating tc 
the  liquidation of companies, in the case  where  tha 
company is incorporated  in  a country other  than the 
Republic, if such foreign law so requires; and 
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(ii)  that company  has disposed  of  all  assets  and  has  settled  all 
liabilities  (other  than  assets  required to satisfy  any  reasonably 
anticipated  liabilities  to  the Commissioner and  costs of adminis- 
tration  relating  to  the  liquidation or  winding-up),  unless  the 
Commissioner  otherwise  allows  for  a  period  which  the  Commis- 
sioner  deems  reasonable  to  enable  that  company  to  take  adequate 
steps  to  wind down  the  business of the  company; and 

(6) in the case of a  deregistration of a company,  that company  has 
submitted  a  written  statement  signed  by  each of its  directors 
confirming  that the  company has  ceased  to  carry  on  business  and  has 
no assets  or  liabilities- 
(i) to the  Registrar of Companies in terms of section 73(5) of  the 

Companies Act, 1973, in the  case of a  company registered  in 
terms of that  Act; 

(ii)  to  the  Registrar of Close  Corporations  in  terms of section 26(2) of 
the  Close  Corporations  Act, 1984, in  the  case of a  close 
corporation;  or 

(iii)  in the  case where  that company  is  incorporated  in  a  country  other 
than  the  Republic,  to  a  person  who,  in  terms of any  similar 
provision  contained  in  any  foreign  law,  exercises  the  powers  and 

- performs  the  duties  assigned  to  a  Registrar  contemplated  in 
subparagraph (i) or (ii), if such  foreign  law so requires; 

(c) that  company  has  submitted  a  copy of the  resolution  contemplated in 
paragraph  (a)(i) or  the written  statement  contemplated  in  paragraph 
(b) t o  the  Commissioner; and 

(dj all  the  returns or information  required  to be  submitted  or  furnished  to 
the  Commissioner  in  terms of any  Act administered by  the  Commis- 
sioner  by  the end of the  relevant  period of six  months  within  which  the 
steps  contemplated  in  this  subsection  must  be  taken,  have  been 
submitted  or  furnished or  arrangements  have  been  made  with  the 
Commissioner  for  the submission of any  outstanding  returns or 

- furni:;hing of information. 
1:5) The  Minister may  prescribe  by  regulation the  circumstances  under 

which  prior  written  approval of the Commissioner must be obtained or may 
be elected to be obtained  in  respect of any  company  formation transaction, 
share-for-share  transaction,  amalgamation  transaction,  intra-group  transac- 
tion,  unbundling  transaction  or  liquidation  distribution  before  the  provi- 
sions  of  this  Part must apply  in  respect of that  transaction,  transfer 01 

distribution. 
(6) Particulars of any  election  exercised  in  terms of this  Part  must be 

submitted  to  the Commissioner  in  such  form  as  the  Commissioner may 
prescribe. 

Company Formations 
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.__ 42. (1) For the  purposes of this  section  ‘company  formation  transation’ 
means any- transaction- 45 
(a)  in  terms of which  a  person  (other  than  a  trust  which  is  not  a  special 

trust)  disposes of an  asset,  the market value of which  exceeds- 
(i) in the  case of an asset held as  a  capital  asset,  the  base  cost of that 

asset  on  the  date of that  disposal;  or 
(ii) in  the  case of an  asset  held  as  trading  stock,  the amount taken  into 50 

account  in  respect of that  asset in terms of section 1 I (a)  or 22( 1) 

to a  company  which is a  resident,  in exchange  for an  equity  share  or 
shares of that  company and  that  person,  at  the  close of the  day on 
which  that  asset is disposed  of,  holds  a  qualifying  interest  in  that 55 
company; 

(b) as a result of which  that  company  acquires  that  asset  from  that 
person- 
(i) as a  capital  asset  or  as  trading  stock,  where  that  person  holds  it as 

(ji) 2.s trading  stock,  where  that  person  holds  it  as  trading  stock; and 

or (2),  

ZL capital  asset; or 60 
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(ci  in respect of which  that person and that company have jointly eIectec 

(2)  Subject to subsections (4) and (S), where aperson disposes of an  assel 
that this section  applies. 

to a company  in  terms of a company fomlation transaction- 
(a)  that person must be deemed to have- 

(i) disposed of that  asset for an amount  equal to  the amount 
contemplated in  subparagraphs (i) or (ii) of paragraph ( (1 )  of the 
definition of 'company formation  transaction', as  the  case may 
bt.; and 

(ii>  acqcired thz equity shares in that cpm-qny on the &!e thzt such 
person acquired  that asset and for a cost  equal to any expenditure 
in respect of that asset incurred by that person  that is allowable in 
terms of paragraph 20 of the Eighth Schedule and to have 
incurred such cost at the  date of incurral by that person of such 
expenditure, which  amount  must, where those equity  shares  are 
acquired as- 

( ~ a )  capital  assets,  be  treated  as an expenditure  actually  incurred  and 
paid by that person  in  respect of those  equity shares for the 
purposes of paragraph 20 of the Eighth Schedule; and 

(F'b) trading  stock, be treated as  the amount to  be taken into account 
by that  person  in  respect of those equity shares for  the  purposes 
of section Il(a) or 22(1) or (2); and 

--&r 

(6)  that person and that company must, for purposes of determining- 
(ij any taxable  income  derived by that company from a trade  carried 

(iii) any capital gain or capital loss in  respect of a disposal of that  asset 

be deemed to be  one and the  same person with  respect to- 
(aa) where  that asset is acquired by that company as  a  capital asset 

from that person  who disposes of it as a capital asset- 
(A) the date of acquisition of that asset by that  person  and  the 

amount  and  date of incurral by that person of any 
expenditure  in  respect of that asset  allowable  in  terms of 
paragraph 20 of the  Eighth Schedule;  and 

(B) any  valuation of that asset effected by  that  person within 
the period contemplated in  paragraph  29(4) of the  Eighth 
Schedule; 

(bb) where that asset is acquired by that company as trading  stock 
from  that person who  disposes of it as trading stock,  the  date of 
acquisition of that  asset  by  that person and the amount  and  date 
of incurral by that  person of any  cost or expenditure  incurred  in 
respect of that asset as contemplated in section 1 l (a )  or  22( 1) or 
(2); or 

(co) where that asset is  acquired by that company as  trading  stock 
from  that person who  disposes of it as a  capital asset- 

(A) the  date of acquisition of that  asset by that person  and the 
amount and date of incurral by that  person of any 
expenditure allowable in terms of paragraph 20 of the 
Eighth Schedule; or 

(B) where that person has valued that asset as contemplated  in 
paragraph  29(4) of the Eighth Schedule, the amount of the 
market  value so determined, 

which  amount  must,  notwithstanding  paragraph 25 of the 
Eighth  Schedule, be treated as the amount  to  be taken into 
account by that company in  respect of that  asset for purposes of 
section ll(a) or 22(1) or (2). 

on by it;  or 

by that company, 

(3) Subject to subsection (4) or (8), where a  person  disposes of- 
(a) an asset that constitutes an allowance asset in that person's hands  to a 

company as part of a company formation  transaction  and that 
company  acquires that asset as  an allowance asset- 
(i) no allowance  allowed to that  person  in  respect of that asset  must 

be  recovered or recouped  by that person or included  in that 
person's  income for  the  year of that  transfer; and 
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(ii) that person and that company must  be deemed to be one and the 
same person for purposes of determining  the amount of any 
allowance- 
(aa) to which that company may be entitled in respect of that 

asset;  or 
(bb) that is to be  recovered or recouped  by or included  in the 

income of that company in  respect of that  asset; 
(b) an asset  that  constitutes an  allowance asset in that person’s hands to a 

company as part of a company formation  transaction and that 
company acquires  that  asset as trading stock,  no  allowance allowed to 
that .person in  respect of that asset must be  recovered or recouped by 
that person or included in that  person’s income  for the year of that 
transfer; or 

(cl a contract  to a company  as  part of a disposal of a business  as  a  going 
concern in terms of a company formation  transaction  and  that  contract 
imposes  an obligation on  that person  in  respect of which an allowance 
in terms of section 24C was  allowable to that  person for  the year 
preceding that in which that contract is transferred or would have been 
allowable to that person for  the year of that  transfer  had  that  contract 
not been so transferred- 
(i)  no allowance  allowed to that person  in  respect of that obligation 

must be included  in that person’s income  for the year of that 
transfer; and 

(ii) that person and that company  must  be  deemed -to be one and the 
same person for purposes of determining  the amount of any 
allowance- 
(aa) to which that company may be entitled  in respect of that 

(bb) that is to be included  in the  income of that company in 
obligation: or 

respect of that obligation. 
(4) Sub.ject to subsection (8), where- 

(a) a  person  disposes of an asset to a company in terms of a  company 
formation  transaction;  and 

(b) that person in  exchange for that asset, becomes  entitled to any 
consideration  in  addition to any  equity shares issued by the company 
to that  person, 

the disposal of that asset to that company contemplated in  paragraph (a) 
must, to the extent that any equity  shares are issued by  the company to that 
person, bt: deemed to be  a  disposal  in terms of a company  formation 
transaction  for  purposes of this  section, and to the extent that such person 
becomes entitled to any other  consideration, as contemplated  in  paragraph 
(b) ,  be deemed to be  a  disposal of part of that  asset other than in terms of a 
company formation  transaction,  in  which case  the  amount to be  determined 
in respect of- 
(i)  in the: case of a  disposal of a capital asset,  the base  cost of that asset at 

the time of that disposal; or 
(ii) in  the case of a  disposal of an  allowance asset, the amount of the 

allowances  allowed to that person  in  respect of that  asset; or 
(iii) in the case of the  disposal of an asset that constitutes  trading stock, the 

amount taken into account in respect of that  asset in terms of section 
1 l(a) or 22(1) or (2) ,  

that must be attributed to the  part of the  asset deemed  to  have been disposed 
of &er &an in terms of a  company  formation  transaction,  must  bear the 
same ratio to the total amount  referred to in subparagraphs (i) to (iii) as the 
market value of the consideration  not  consisting of equity  shares  issued by 
thai  company  bears to the market  value of the total  consideration in respect 
of that asszt. 

(a )  acquired any equity shal-e in  a  company in terms of a company 
formation  transaction;  and 

(b) disposes of any such equity share (other  than  by  way of an intra-group 
transaction  contemplated  in  section 45, an unbundling transaction 
contemplated  in section 36 or a  liquidation  distribution  contemplated 

( 5 )  Where  a person- 
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in  section 47, an involuntary  disposal as contemplated in paragraph 65 
of the Eighth Schcdule or the  death of that person)  within  a  period of 
1 x months after the date of acquisition  contemplated in paragraph ( ( I )  

a!ld immediately prior to that disposal more than 50 per cent of the 
market value of all the assets disposed of by that  person to that 
,-ompany in terms of any transaction in respect of which the  provisions 
'of this part apply, is attributable to  allowance assets or trading  stock or 
both, 

that person must be deemed to have  disposed of that  share  as  trading stock. 
(6) Whe:e a persor, disposed of any asset in terns of a cnmpan]: 

formation transaction and that person ceases to hold a qualifying  interest  in 
that oompany, as contemplated  in paragraph (b) of the  detinition of 
‘qualifying interest', within a period of 18 months after the date of the 
disposal of that asset (whether or not by way of the disposal of any shares 
in that company), that person must for purposes of subsection ( 5 ) ,  section 
22 or the  Eighth  Schedule  be  deemed to have- 
(a)  disposed of all the equity  shares  acquired in terms of that company 

formation transaction which were not disposed of immediately  before 
that person ceased to hold such a qualifying  interest, for an amount 
q u a l  to the market value of those  equity shares as at the beginning of 
that  period of 18 months; and 

(b) immediately reacquired all the  equity shares not  disposed of immedi- 
a.tely after that person  ceased to  hold a  qualifying  interest  at  a cost 
equal to the  amount  contemplated  in  paragraph (a):  

Provided  that the provisions of this subsection do not apply where  that 
person ceases to hold a qualifying  interest in that company in  terms of an 
intra-group  transaction  contemplated in section 45, an unbundling  transac- 
tion contemplated  in section 46 or a liquidation  distribution  contemplated 
in section 47, an involuntary disposal as contemplated  in  paragraph 65 of 
the  Eighth  Schedule or as the result of the death of that person. 

(7) Where a company  disposes of an asset  within a period of 18 months 
after acquiring that asset  in  terms of a company formation  transaction, 
and- 
(a )  that asset  constitutes a capital asset, so much of any  capital gain 

determined in respect of the  disposal of that  asset  as does not exceed 
the amount that would  have  been  determined  had that asset  been 
disposed of at the  beginning of that  period of 18 months for proceeds 
equal to  the market value of that asset  as at that date, may not be  taken 
into account in determining any net capital  gain or assessed  capital 
loss of that  company but is subject to paragraph 10 of the Eighth 
Schedule for  purpose of determining an amount of taxable capital  gain 
derived from that gain, which taxable capital  gain may not  be set off 
against  any assessed loss or balance of assessed  loss of that company; 
or 

(j) trading  stock  in the hands of that company, so much of the 
amount  received or accrued in respect of the  disposal of that 
trading stock as does not exceed the market value of that trading 
stock as at the beginning of that period of 18 months and SO much 
of the amount  taken into  account in respect of that trading  stock 
in  terms of section 1 l(a) or 22( 1) or (2)  as is equal to the amount 
so taken  into account in terms of subsection (2)(b); or 

(ii) an allowance  asset  in  the hands of that  company, so much of any 
allowance  in  respect of that  asset that is recovered or recouped by 
or included  in  the income of that company as a result of that 
disposal  as  does  not  exceed the  amount that  would have been 
recovered  had that asset been  disposed of at the  beginning of that 
period of 18 months for an amount  equal  to the market  valve of 
that asset as at that  date, 

must  be deemed to be  attributable to a separate trade  carried on by thaf 
company,  the  taxable income  from wrhich trade may not be  set off 
aigainst any assessed loss or balance of assessed loss of that company 

(b) that  asset constitutes- 

(8) 'Where a person disposes of- 
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(a )  any asset  which  secures  any debt (other than a debt  contemplated  in 
paragraph 20(3)(c) of the Eighth  Schedule) to a  company in  terms of 
a  company  formation  transaction and that debt  was  incurred  by that 
person- 
(i) more than 18 months  before  that disposal; or 
(ii) ,within a period of 18 months  before that disposal- 

iaa) and  that debt  was  incurred at  the same  time as that asset was 
acquired by that  person; or 

(bb) to  the  extent  that  debt constitutes the refinancing of any  debt 
in  respect of that  asset  incurred as contemplated  in 
subparagraph (i) or item ( a )  of subparagraph  (ii), 

and that company assumes  that  debt or an equivalent amount of 
debt  that is secured  by that asset; or 

(b)  any  business  undertaking  as  a going concern to a  company in terms of 
a  cornpany  formation  transaction and that  disposal includes any 
amount of any debt that is attributable  to, and arose in the normal 
course of that  business  undertaking  (other  than  any  debt that  has  been 
taken into account  as  contemplated  in  paragraph 20(3)(c) of the Eighth 
Schedule in  determining the  base cost of any asset so disposed of as 
part of that business  undertaking), 

that person  must,  notwithstanding the  fact that that person may be  liable as 
surety for the payment of the debt referred to in  subparagraphs (a )  or (b), 
treat the  face value of that debt as a  capital  distribution of cash  in  respect of 
that: equity  share, for  the purposes of paragraph 76 of the  Eighth Schedule, 
or ,IS income  to be  included  in that person’s income when that person 
disposes of that equity share. 

(9) No election  may  be made in  terms of paragraph (c)  of the definition 
of ‘company  formation  transaction’ in subsection (1) in  respect of the 
disposal of any  asset by a  person, where that asset  constitutes  a  financial 
instrument as defined in paragraph  1 of the Eighth Schedule, unless- 

that financial instrument  constitutes  a  debt  due to that person in respect 
of goods  sold or services  rendered  by that person in the course of 
carrying on any  business  where  the amount of that debt is or was 
included  in the income of that person and that debt  is transferred as an 
integral part of a going concern; or 
the  total market  value immediately  prior to that  disposal of all financial 
instruments so disposed of (other  than financial instruments contem- 
plated in paragraph (a)) ,  does not exceed five per cent of the total 
market  value of all assets of any business  which is transferred  as  a 
going concern; or 
that financial instrument is being  transferred to any company  regulated 
in tenns of- 
(i) the Banks Act, 1990 (Act No. 94 of 1990); 
(ii) the Financial  Markets  Control  Act, 1989 (Act No. 55 of 1989); 
(iii) the Long Term Insurance  Act, 1998 (Act No. 52 of 1998); 
(iv)  the Short Term Insurance  Act, 1998  (Act No. 53 of 1998); 
(v)  the Stock Exchanges Control Act,  1985  (Act No. 1 of 1985);or 
(vi)  the  Unit Trusts Control Act, 1981 (Act No. 54 of 1981),  or its 

successor the Collective Investment Schemes  Control Act, 2002. 
( 10) No ,election may be made in  terms of paragraph (c)  of the  definition 

of ‘company formation  transaction’ in subsection (1) in respect of the 
disposal of any  asset by a company  where that asset was acquired by that 
company in terms of any company  formation  transaction,  unless that asset 
was held by that company for a period of more than 18 months after that 
company  formation  transaction. 

Share-for-share  transactions 

43. ___ (1)  €or  the purposes of this section,  a ‘share-for-share transaction’ 
means  any transaction- 
(a)  in terms of which any person  (other than a trust which is not  a  special 

trust) disposes of an equity share, the market  value of which 
exceeds- 
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(11 in the case of a share held as  a capital asset, the base  cost  of tha 
share on the  date of that  disposal; or 

61) in the  case of a share held as trading stock, the amount taken intc 
account  in respect of that  share in terms of section 11 (a )  or 22( 1 ;  
or (21, 

(hereinafter  referred to as  the ‘target  share’) in a company  (hereinaftel 
referred to as the ‘target company’) to any other company  (hereinaftel 
referred to as the ‘acquiring  company’), which is a resident, i n  
exchange  for any equity  share or shares issued  by that acquiring 
company to that person;  and 

fb i  where that person acquires that share or those shares in the acquiring 
company- 
(1) where that target share  is disposed of as  a capital  asset, as a 

$1 where that target share  is disposed of as trading stock, as  trading 
capital  asset or as trading  stock; or 

stock; and 
(c)  .where the acquiring company- 

10) in the  case  where that target  company is a listed company , after 
-that disposal  and any other  share-for-share  transaction  entered 
into in  terms of any offer made on the  same  terms  as that 
transaction  and which is accepted within  a period of 90 days after 
that  disposal, holds- 
(aa) more  than 25 per cent of the equity shares of that  target 

company, in the  case where no other shareholder holds an 
equal or greater amount of equity shares of that target 
company; or 

(66) in any other case, at  least 35 per cent of the equity  shares of 
the  target company;  or 

(ii)  where the target company  is not a company as contemplated in 
subparagraph (i), after that disposal holds more than SO per  cent 
of the equity  shares of the target company; and 

(d) where  that  person at the  close of the day of that disposal,  holds a 

(2) Subject to subsection (3), where a person disposes of any  target share 
qualifying  interest  in  that  acquiring company. 

to an acquiring  company in terms of a  share-for-share transaction- 
: (a )  that person  must be  deemed  to have- 

(i) disposed of that  target  share  for an amount equal to  the  amount 
contemplated  in subparagraphs (i) or  (ii) of paragraph (a)  of the 
definition of ‘share-for-share  transaction’, as the  case  may  be; 
and 

(ii) acquired the equity shares in  the  acquiring company on the  date 
that such person  acquired  that target share and- 
(aa) where  that  target share  is so disposed of as a capital  asset, for 

a  cost  equal to  any expenditure  in  respect of that target share 
incurred by that person that is allowable in terms of 
paragraph 20 of the Eighth Schedule and to  have incurrec‘ 
such cost  at the  date of incurral  by that person of sucf 
expenditure, which cost  must, where those equity  shares art 
acquired as- 

(A) capital assets,  be treated as  an  expenditure actuall) 
incurred  and paid by that person  in respect of those 
equity shares for the  purposes of paragraph 20 of tht 
Eighth Schedule; and 

(B) trading stock,  be treated as the  amount to  be taker 
into  account by that person in respect of those  equit) 
shares for the  purposes of section l l ( a )  or 22(1) 01 
(2) ;  or 

(bb) where that  target share  is so disposed of as trading stock anc 
those equity shares  are acquired as trading stock,  for a cos 
equal to the amount referred to  in subparagraph (ii) 0: 
paragraph (a) of the definition of ‘share-for-share  transac. 
tion’,  which cost must  be treated as the amount  to be taker 
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into  account  by that person in  respect of those  equity  shares 
for purposes of section ll(a) or 22( 1) or (2); and 

(b)  the acquiring  company  must,  where the target company  is a  listed 
company and the listed  equity  shares  in that  company  were acquired 
by the  acquiring company  from any shareholder who  does  not hold 
more than 25  per cent of the equity share  capital of the acquiring 
company  after  any  transaction  referred to in paragraph (c)(i) of the 
definition of ‘share-for-share  transaction’, be  deemed  to  have acquired 
those {cquity shares at a cost equal to  the  market  value of those equity 
shares; or 

(c) that person and  the  acquiring  company must, in  any  other  case, for 
purposes of determining- 
(i) any taxable income derived by the acquiring  company from a 

(ii) any capital  gain or capital  loss in respect of a  disposal of that 

be deemed to be  one  and  the  same person  with  respect to- 
(aa) where  that share  is acquired  by the acquiring  company  as  a 

capital  asset from that person who  disposes of it as  a  capital 
asset- 
(A) the date of acquisition of that share by  that  person  and  the 

amount  and date of incurral by  that person of any 
expenditure in respect of that share  allowable in  terms of 
paragraph 20 of the  Eighth Schedule;  and 

(El) any  valuation of that  share effected by  that  person within the 
period  contemplated  in  paragraph 29(4) of the Eighth 
Schedule; 

(66) where that share  is acquired  by  the acquiring company  as 
trading stock  from that person who  disposes of it as  trading 
stock, the  date of acquisition of that share by  that  person  and the 
amount  and  date of incurral by that person of any  cost or 
expenditure incurred  in respect of that  asset  as contemplated  in 
section ll(a) or 22(1) or (2); 

(cc) where that share  is acquired by the  acquiring  company as 
trading  stock from that person  who disposes of it as  a  capital 
asset- 

(A) the date of acquisition of that share by that person  and the 
amount and date of incurral  by  that  person of any 
expenditure  in  respect of that share allowable in terms of 
paragraph 20 of the  Eighth  Schedule; or 

(B) where  that  person  has valued that  share  as contemplated in 
paragraph 29(4) of the Eighth  Schedule,  the amount of the 
market  value so determined, 

which amount  must,  notwithstanding paragraph 25 of the  Eighth 
Schedule, be treated as the  amount to be  taken into account by the 
acquiring company in  respect of that share  for purposes of section 
1 l ( a )  or 22( 1) or  (2);  or 

(dd) where  that share  is acquired by the  acquiring company as a 
ca.pita1 asset from that person who disposed of it as  trading 
stock, the date of acquisition of that share by  that person and the 
arnount and  date of incurral of any cost  or  expenditure incurred 
by the person  in  respect of that share as contemplated in  section 
1 l ( a )  or 22(1) or (2),  which amount  must,  notwithstanding 
paragraph 25 of the Eighth Schedule  be treated  as  expenditure 
actually incurred and paid by the acquiring company in respect 
of that share  for purposes of paragraph 20 of the Eighth 
Schedule. 

trade  carried on by it;  or 

equity share by the acquiring  company, 

(3) Where-- 
(.) a person disposes of a  target share  to a company in terms of a 

share-for-share  transaction; and 
( 6 )  that person becomes  entitled,  in exchange  for that  share, to any 

consideration  in  addition to any equity  shares  issued  by the acquiring 
company to that  person, 
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the (Iisposal of that share  to the  acquiring  company  contemplated in  
paragraph (a) must,  to the  extent that any  equity  shares are issued by the 
acwr ing  company to that  person, be deemed to he a disposal in terms of :I 

share-for-share  transaction for  purpose> of this  section, and to the exterlt 
that  :;uch person becomes  entitled to any other consideration, as conten1- 
plated in  paragraph jbj; be deemed to be  a disposal of part of that share 
other  than in terms of a share-for-share  transaction,  in which case the 
amount to be determined  in respect of- 
(i) In the case of a  disposal of a share as a  capital  asset, the base cost of 

that  share at the  time of that disposal; or 
(iij in the case of the disposal of a share as trading  stock,  the  amount taken 

into account i n  respect of that share in terms of section 1 l (a )  or 22( 1) 
or (21, 

that must be attributed to the  part of the  share  deemed to have been disposed 
of other than in  terms of a  share-for-share  transaction, must bear the  same 
ratio to the total amount  contemplated  in  subparagraph  (i) or (ii)  as  the 
market  value of the consideration not consisting of equity shares  issued by 
the  acquiring  company  bears to the  market  value of the total consideration 
in respect of that share. 
(4) Where a  person  disposed of a  target  share  in terms of a 

share-for-share  transaction and that  person  ceases to hold a qualifying 
interest  in  the  acquiring  company  within a period of 18 months  after  the 
date of the  disposal of that share (whether or not by way of the  disposal of 
any shares in the acquiring company), that person  must for purposes of 
section 22 or the Eighth Schedule be deemed to have-- 
(a) disposed of all the  target  shares  acquired in terms of that share-for- 

share transaction which were not disposed of immediately before that 
person  ceased to hold such an interest, for an amount  equal to the 
market value of those  equity  shares  as  at  the  beginning of that  period 
of 18 months; and 

(0)  immediately  reacquired all the  target shares not disposed of immedi- 
ately  after that person  ceased to hold  such an interest  at a cost  equal to 
the amount  contemplated in paragraph (a): 

Provided  that the provisions of this  subsection do not apply where that 
person ceases to hold a qualifying  interest in the  acquiring company in 
terms of an intra-group  transaction  contemplated  in section 45, an 
unbundling  transaction  contemplated  in  section 46, an involuntary  disposal 
as  contemplated  in  paragraph  65 of the Eighth  Schedule or as the  result of 
the death of that person. 

( 5 )  .Where an acquiring  company  acquired  any target share in terms of a 
share-for-share  transaction and that acquiring  company  ceases to  hold an 
interest  in  the  target  company, as contemplated in paragraph (c) of the 
definition of ‘share-for-share  transaction’  in  subsection ( I ) ,  within a  period 
of 18 months after so acquiring that share  (whether or not by way of the 
disposal of any  shares in that  target company), that acquiring company 
must for purposes of section 22 or  the  Eighth  Schedule  be  deemed to 
have-- 
(a) disposed of all  the  equity  shares  in  the target company  acquired in 

terms of that  share-for-share  transaction which were not disposed of 
immediately  before  that  acquiring  company  ceased to hold such an 
interest, for an amount  equal to the market value of those  equity  shares 
a:; at  the  beginning of that  period of 18 months;  and 

(b) immediately  reacquired all the  equity  shares not disposed of immedi- 
ately  after  that  acquiring  company  ceased to hold such an interest at a 
cost equal to the amount contemplated in paragraph (a): 

Provided that the provisions of this subsection do not apply where thBt 
acquiring  company  ceases to hold such an interest in the target company,  in 
terms of an intra-group  transaction  contemplated in section 45, an 
unbundling  transaction  contemplated  in section 46, a  liquidation  distribu- 
tion contemplated  in  section 47 or an involuntary  disposal as contemplated 
in  paragraph 65 of the Eighth  Schedule. 
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( 6 )  Where  an acquiring company disposes of a target share within  a 
period of 18 months  after  acquiring  that share  in terms of a  share-for-share 
transaction and- 
(a) that sllare constitutes  a  capital  asset, so much of any capital gain 

deternlined in respect of the  disposal of that share as does  not  exceed 
the arnount that would have been  determined had that share been 
dispos,ed of for proceeds equal  to  the market  value of that  share  as at 
the beginning of that period of 18 months, may not be  taken  into 
account  in determining  any net capital  gain or assessed capital loss of 
that company  but is subject to paragraph 10 of the Eighth Schedule  for 
purpose of determining an  amount of taxable  capital  gain derived  from 
that gain, which taxable capital gain may not  be  set off against any 
assess’ed loss or balance of assessed loss of that company; or 

(b) that share constitutes  trading stock in the hands of that company, so 
much of the amount received or accrued  in  respect of the disposal of 
that trading stock as does not exceed the market value of that trading 
stock as at the beginning of that period of 18 months  and so much of 
the  amount taken  into account in  respect of that  trading stock  under 
section 1 l(a) or 22(1) or (2)  as is equal  to the  amount so taken into 
account in  terms of subsection (2)(b) or (c) must be deemed  to  be 
attributable to a separate  trade carried  on by  that  company, the taxable 
income  from  which  trade  may not be  set off against any assessed  loss 
or  balance of assessed loss of that  company. 

(7)  The provisions of this section do not  apply  in  respect of the disposal 
by a person of any  equity share  in a target company  where that target 
company immediately  prior to that disposal constitutes  a domestic financial 
instrument holding  company or a foreign financial  instrument  holding 
company as defined in  section 9D. 

(E’) The provisions of this section  do not  apply in respect of the disposal 
of any equi1.y share by  a company  where that equity share was  acquired by 
that company in terms of a  share-for-share  transaction  unless that equity 
sharl: was  held by that  company for a period of more than 18 months after 
_ _ ~  that share-fix-share transaction. 

Amalgamation transactions 

_- 44. (1) For  the  purposes of this  section  ‘amalgamation  transaction’ 
means  any 1:ransaction- 
(a)  in terms of which  any company (hereinafter  referred to as the 

‘amalgamated  company’) disposes of all of its  assets to  another 
company (hereinafter  referred to as the ‘resultant  company’) which is 
a residPmt, by means of an amalgamation,  conversion or  merger; and 

(b) as a  result of which that amalgamated  company’s existence will be 
terminated; 

‘equity  share’  includes  a  participatory  interest  in  a  portfolio of a  collective 
investment  scheme referred to in  paragraph (e)(i) of the  definition of 
‘company’ in  section 1; 
‘qualifying interest’ of any  person means- 
(a )  a  qualifying  interest as defined  in section 41; or 
(b)  any  equity shares held by that  person in a  resultant company which is 

a  collective  investment scheme referred to in  paragraph  (e)(i) of the 
definition of ‘company’  in  section 1. 

(2) Where an amalgamated company disposes of- 
(a)  a capitid asset in terms of an amalgamation  transaction to a resultant 

company  which  acquires it as a  capital asset- 
(i)  the  amalgamated company must be deemed to have  disposed of 

that asset for an amount  equal to the  base  cost of that asset on the 
date of that disposal;  and 

(ii) that resultant company and that amalgamated company must, for 
purposes of determining  any  capital  gain or capital loss in respect 
of a disposal of that asset  by  that  resultant company, be deemed to 
be one and the same person  with respect to- 
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(uu) the  date of acquisition of that asset by that amalgamatec 
company and the amount and date of incurdl by tha 
amalgamated  company of any  expenditure in respect of tha 
asset allow-able in terms of paragraph 20 of the Eightl 
Schedule;  and 

(60) any valuation of that asset effected by that amalgamatec 
company as contemplated  in  paragraph 29(4) of the Eightl 
Schedule; 

(b) m asset held by it as  trading  stock  in terms of an amalgamatior 
transaction to a resu!tant company  which  acquires it as trading stock- 
I$) that amalgamated company must  be  deemed to  have disposed o 

that asset for an amount  equal to the  amount taken into accoun 
by that amalgamated company in respect of that asset in  terms o 
section ll(a) or 22(1) or (2); and 

((ii) that amalgamated company and that resultant  company must, f o ~  
purposes of determining any taxable income derived by tha 
resultant  company from a  trade  carried on by it, be deemed to be 
one and the same  person with  respect to the date of acquisition 0: 

that asset by that  amalgamated  company  and the amount and datc 
of incurral by that amalgamated company of any cost 01 

expenditure incurred in respect of that asset  as  contemplated ir 
section 1 l(a) or 22( 1) or (2). 

(3) Where an amalgamated  company  disposes of- 
(a)  an asset that constitutes an allowance asset in that amalgamatec 

company’s hands to a  resultant company as  part of an amalgamatior 
transaction and that resultant company acquires that asset  as  ar 
allowance asset- 
(i) no allowance  allowed to that amalgamated  company in respect ol 

that asset must  be  recovered or recouped by that amalgamated 
company or included  in that amalgamated company’s  income fol 
the year of that  transfer; and 

Cii) that amalgamated company  and that  resultant company must be 
deemed to be  one and the  same person for purposes of 
determining the  amount of any allowance- 
(aa) to which  that  resultant company may be entitled  in respect 

(bb) that is to be  recovered or recouped  by or included in the 

(b) a contract to a  resultant company as  part of a  disposal of a  business as 
a going concern  in  terms of an amalgamation  transaction  and that 
contract  imposes an obligation on that  amalgamated company in 
respect of which an allowance in terms of section 24C was  allowable 
to that  amalgamated company  for the  year  preceding that in which that 
c:ontract is transferred or would have been  allowable to that 
amalgamated  company for  the year of that transfer had that  contract 
not been so transferred- 
(i) no allowance  allowed to that amalgamated  company  in  respect of 

that  obligation  must be included  in that amalgamated company’s 
income  for  the-year of that  transfer;  and 

(ii)  that  amalgamated company  and that  resultant  company  must be 
deemed to  be  one and the  same person for purposes of 
determining the amount of any allowance- 
(aa) to which that  resultant company may be entitled  in  respect 

(bb) that is to be  included in  the  income of that resultant 

(4) The provisions of subsections (2) and (3) will apply to a  disposal of 
an asset by an amalgamated company  to a  resultant company as  part of an 
amalgamation  transaction  only to the  extent that such  asset is so disposed of 
in exchange  for an equity share  or  shares  in that  resultant  company. 

of that asset; or 

income of that resultant  company in respect of that asset; 

of that obligation; or- 

company  in  respect of that  obligation. 
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( 5 )  Where  the resultant  company  acquires  any  asset from the amalgam- 
ated comp.my  in  terms of an amalgamation  transaction  that was  subject  to 
subsection (2) or (3) and that resultant  company disposes of that asset 
within a period of 18 months  after so acquiring  that  asset and- 
(a) that m e t  constitutes a  capital  asset  in  the hands of that  resultant 

comp,my- 
(i) so much of any capital  gain  determined  in  respect of the  disposal 

of that asset  as  does not exceed the amount that  would  have  been 
d-etermined had that  asset  been  disposed of at  the beginning of 
that period of 18 months for proceeds equal  to the  market value of 
that asset  as  at  that  date, may not be taken into  account in 
determining any net  capital.gain  or assessed  capital loss of that 
resultant company but is subject to paragraph 10 of the  Eighth 
Schedule  for purpose of determining an amount of taxable capital 
gain derived  from that gain,  which taxable capital  gain  may not 
be set off against  any  assessed loss or  balance of assessed loss of 
that resultant company;  or 

(ii) SI) much of any  capital loss determined  in  respect of the  disposal 
of that  asset  as  does not exceed  the  amount  that would have been 
determined had that asset been  disposed of at the beginning of 
that period of 18 months  for  proceeds equal to the  market  value of 
that  asset as at  that  date,  must be disregarded  in determining the 
alggregate capital  gain or aggregate  capital loss of that resultant 
company  for purposes of the  Eighth Schedule:  Provided that the 
amount of any capital loss so disregarded may be deducted  from 
the amount of any  capital  gain  determined in respect of the 
disposal during that year or any  subsequent year of assessment of 
any other  asset acquired  by  that  resultant company  from that 
amalgamated  company in terms of that  amalgamation  transac- 
tion; or 

(b) that  asset constitutes- 
(i) trading stock  in the  hands of that  resultant  company, so much of 

the amount received or accrued in respect of the disposal of that 
trading stock as does not exceed the market  value of that trading 
stock  as at  the beginning of that  period of 18 months  and so much 
of the amount taken  into account in  respect of that  trading  stock 
in terms of section 1 l(u) or 22( 1) or (2) as is equal  to the amount 
so taken into  account in terms of subsection (2)(b); or 

(ii) an  allowance asset in  the  hands of that  resultant  company, so 
much of any  allowance in respect of that asset  that is recovered or 
recouped by or included in the  income of that  resultant company 
as a result of that disposal  as  does not exceed  the amount  that 
would have been  recovered had that  asset  been disposed of at the 
beginning of that  period of 18 months for an amount equal to 
market value of that asset as at that  date, 

must be  deemed to  be attributable to a separate  trade  carried on by that 
resultant  company,  the  taxable income  or assessed loss from which trade 
may not be set off against or added to any  assessed loss or balance of 
assessed loss of that resultant company. 

(6) Subject to subsection (7), where  a person (other than a trust which is 
not a special trust)  disposes of any equity share in an amalgamated 
company, the. market  value of which share exceeds- 
(a) i n  the case of a share held as a  capital  asset, the base  cost of that  share 

o n  the date of that  disposal; or 
(b)  i n  the case of a share held  as  trading  stock, the  amount taken into 

account in respect of that share in terms of section 1 I(a) or 22(1) or 
(21, 

in return for an equity  share or equity  shares in the resultant company and 
that person- 
(i) acquires that share or those  shares  in  the  resultant company as part of 

an ama1;:amation transaction that was subject to subsection (2) or 
( 3 -  
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(all) where that share  in  the  amalgamated company  is disposed of a: 

(bhj where that share in the  amalgamated  company is disposed of a: 

(ii) at the close of the day during which that disposal is effected,  holds 2 

qualifying interest in that resultant  company, that person must be 
deemed to have- 
(M)  disposed of the  equity share in that  amalgamated  company for 

an amount equal to the amount  contemplated in subparagraphs 
(a )  or (b), as the case  may  be; and 

(bh) acquired the equity share or shares in that resultant  company on 
the  date that such person  acquired that equity share in the 
amalgamated  company and for a cost.equa1 to any expenditure 
in respect of that equity share in  the  amalgamated  company 
incurred by that person that is  allowable in  terms of paragraph 
20 of the Eighth Schedule or taken into  account in terms of 
section Il(a) or 22(1) or (2), as  the case  may be, which cost 
must, where  those  equity shares  are acquired as- 

(A) capital  assets, be treated  as an expenditure actually 
incurred and paid by that person in  respect of those equity 
shares for the  purposes of paragraph 20 of the Eighth 
Schedule; and 

(B) trading  stock, be treated  as the  amount  to be taken into 
account by that person  in  respect of those equity shares 
for the  purposes of section ll(a) or  22(1) or (2). 

a  capital  asset, as a capital asset or as  trading  stock; or 

trading  stock, as trading stock; and 

(7) Where- 
(u) a  person  disposes of an equity share in an amalgamated company; and 
(b) that  person  becomes  entitled,  in exchange  for that  share, to any 

consideration  in  addition to any  equity  shares in the  resultant 
company, 

the clisposal of that share in the  amalgamated company contemplated  in 
paragraph (a) must, to the  extent  that that person becomes  entitled to any 
equity  shares  in that resultant  company, be deemed to  be a  disposal in 
respect of which  subsection (6) applies  (hereinafter  referred to as the 
qualifying  transaction), and to the extent  that such person  becomes  entitled 
to any other  consideration, as contemplated in paragraph (b), be deemed to 
be a  disposal of part of that  share  in  respect of which  subsection (6) does not 
apply  (hereinafter  referred to as the non-qualifying  transaction),  in  which 
case the amount to be determined  in respect of- 
(i) in the case of a  disposal of a share as  a  capital asset,  the base  cost of 

that share at the time of that disposal; or 
(ii) in the case of the  disposal of a  share  as  trading stock,  the amount taken 

into account in  respect of that  share  in  terms of section 1 l(a) or 22( 1) 

that must be attributed to  the part of the  share  deemed  to  have been  disposed 
of in 'terms of the  non-qualifying  transaction,  must  bear the  same ratio to  the 
total  amount  contemplated  in  subparagraphs  (i) or (ii) as  the market value 
of the total consideration not consisting of equity shares  in that resultant 
company bears to the  amount of the  full consideration in respect of that 
share. 

(8) Where an amalgamated  company disposes of any  equity  shares in a 
resultant  company that were  acquired by that amalgamated  company in 
terms of an amalgamation  transaction  that was subject to subsection  (2) or 
( 3 ) ,  to a  shareholder of that amalgamated company as part of that 
amalgamation  transaction, that amalgamated  company  must  disregard that 
disposal for purposes of determining  its taxable  income  or assessed loss. 

(9) Where an amalgamated  company  disposes of any  equity  shares  in a 
resultant company that  were  acquired  by  that  amalgamated  company in  
terms of an amalgamation  transaction that was subject to subsection  (2) 01 

(3), to a  shareholder of that amalgamated company as part of an 
amalgamation transaction- 

cor (21, 
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(a) the disposal by that amalgamated company of those shares  must be 
deemed not to  be a dividend  with  respect to that  amalgamated 
company for  purposes of section 64B(3); and 

(b)  any sh.ares acquired by a company in terms of that disposal  must be 
deemed- 
(i) not to be a dividend which accrued to that company  for the 

- (ii) to be profits which are not of a  capital  nature for  the purposes of 

(10) The  amount  of any other consideration to which a person  becomes 
entitled as contemplated in  subsection (7)(b) must  for purposes of section 
64B  be  deemed to be a dividend  declared and distributed out of profits of 
that amalga.mated company. 

(11) Where a person disposed of any equity share in an amalgamated 
company  in  terms of a qualifying  transaction  contemplated in subsection 
(7) and that person ceases to hold an interest  in the resultant  company, as 
contemplated in  the definition of ‘qualifying interest’  in  subsection (l), 
within a period of 18 months  after  the  disposal in terms of that qualifying 
transaction  (whether or not by way of the  disposal of any shares in the 
resultant company),  that person must for purposes of section 22 or the 
Eighth  Schedule be deemed  to have- 
(a) disposed of all the equity shares  in  the  resultant company acquired in 

terms ‘of that  qualifying  transaction  which  were  not  disposed of 
immediately before that person  ceased to hold such an interest, for an 
amounl. equal  to  the market  value of those equity shares as at the 
beginnhg of that  period of 18 months; and 

(6) immediately  reacquired  all  the  equity shares not  disposed of immedi- 
ately  after that person  ceased to hold such an interest at a cost equal to 
the  amount contemplated in paragraph (a): 

Provided  that the provisions of this subsection do not apply  where that 
person  ceases to  hold  an interest in that resultant  company, as contemplated 
in thsz definition of ‘qualifying interest’ in  subsection (l), in terms of an 
intra--group t.ransaction contemplated  in  section  45, an unbundling  transac- 
tion contemplated in section  46, or an involuntary  disposal as contemplated 
in paragraph 65 of the Eighth  Schedule or as the result of the death of that 
person. 

(12) The provisions of subsections (2) and (3) do not apply in  respect of 
the  disposal of any asset where- 
(a) that asset  constitutes  a  financial  instrument, unless- 

purposes of section  64B(3);  and 

section 64B(5)(c); 

(i) that  financial  instrument  constitutes a debt due to that amalgam- 
ated company in  respect of goods  sold or services  rendered by 
that amalgamated company  in the  course of carrying on any 
business where the  amount of that debt  is  or was  included  in the 
income Of that amalgamated  company and that debt  is transferred 
as an integral  part of a going  concern; 

{(ii) that  financial  instrument  constitutes an equity share  in  or a debt 
owed  by  a  controlled  group company in relation to that 
amalgamated  company and that controlled  group company  is not 
a domestic financial instrument holding  company  or foreign 
financial instrument  holding  company  immediately  prior to that 
disposal; or 

(iii) the. total market value, immediately prior to that disposal, of all 
fnazciai instruments so dispsed ~f (other  than financial 
instruments  contemplated in paragraph (i) or (ii)),  does not 
exceed five per cent of the total market value of all assets of any 
business which is transferred as a going  concern;  or 

(iv) that financial  instrument is being  transferred to any resultant 
company  regulated in terms of- 
( m )  the Banks Act, 1990 (Act  No.94 of 1990); 
( D b )  the  Financial  Markets  Control Act, 1989 (Act No. 55 of 

(cc) the Long Term Insurance  Act,  1998  (Act No. 52 of 1998); 
(dd) the Short Term Insurance  Act, 1998 (Act No. 53 of 1998); 

1989); 
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(ee)  the  Stock  Exchanges  Control  Act, 1985  (Act No. I of  
1985);ur 

[ f )  the Unit Trusts  Control  Act,  1981  (Act No. 54 of 1981), or 
its  successor  the  Collective  Investment Schemes Control 
Act,  2002; or 

(6) all the  receipts and accruals of the  resultant  company  are exempt from 
tax in terms of section 10(l)(cA), (cH), (cM), (cN), (d), ( t )  and (tA). 

( 1  3) The provisions of subsections  (2)  and (3) do  not  -apply  where  the 
amalgamated company  has  not,  within  a  period of six  months  after  the  date 
of tile amalgamation  transaction, taken the steps conLernpiateci in sectiun 
41(4) to  liquidate,  wind  up or deregister:  Provided  that any tax  which 
becomes payable as a result of the  application of this  subsection  shall  be 
E v e r a b l e f r o m  the resultant  comp&y. 

Intra-group transactions 

45. - (1) For  the  purposes of this  section  ‘intra-group  transaction’  means 
any transaction- 
(ai in  terms of which any asset is disposed of by one company  (hereinafter 

referred  to as the  ‘transferor  company’)  to  another  company  which is 
a resident  (hereinafter  referred  to  as  the  ‘transferee company’) and 
both  companies  form  part of the  same  group of companies on  the  date 
of that  transaction; 

(b) as a result of which  that  transferee  company  acquires  that  asset  from 
that  transferor company- 
(i)  as a capital  asset,  where  that  transferor company  holds  it as a 

capital  asset; or 
(ii) as trading  stock,  where  that  transferor company holds  it as 

trading  stock;  and 
(c) in  respect of which  that  transferor  company  and  that  transferee 

company  have  jointly elected  that  this  section  applies. 
(211 Where a transferor  company  disposes of- 

(a) a capital  asset in terms of an  intra-group  transaction  to a transferee 
company  which  acquires  it as  a capital asset- 
(i) the transferor  company must be  deemed to  have disposed of that 

asset  for an amount  equal to  the base  cost of that  asset  on the date 
of that  disposal;  and 

(ii)  that  transferor  company  and  that  transferee  company  must,  for 
purposes of determining any capital  gain  or  capital loss in  respect 
of a  disposal of that  asset by that  transferee  company, be deemed 
to be one and  the  same  person  with  respect to- 
(aa) the date of acquisition of that  asset by that  transferor 

company  and  the  amount  and  date of incurral by that 
transferor  company of any expenditure  in  respect of that 
asset  allowable  in  terms of paragraph 20 of the  Eighth 
Schedule;  and 

(bb) any valuation of that  asset  effected  by  that  transferor 
company  as  contemplated  in  paragraph  29(4) of the  Eighth 
Schedule; 

(b) an asset  held by it as trading  stock  in  terms of an intra-group 
transaction  to a transferee  company  which  acquires  it as trading 

(i) that  transferor  company must be  deemed  to have disposed of that 
asset  for an amount  equal  to  the amount  taken  into account by 
that  transferor  company  in  respect of that  asset  in  terms of section 
11 (a) or 22( 1) or (2); and 

(ii)  that  transferor  company  and  that  transferee company must, for 
purposes of determining  any  taxable income derived by that 
transferee  company  from a trade  carried on by  it,  be  deemed  to be 
one  and’the  same person  with  respect  to  the date of acquisition of 
that  asset  by  that  transferor  company and the  amount and  date of 
incurral by that  transferor  company of any  cost or expenditure 
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incurred  in  respect of that asset as contemplated in section 1 l(a) 
or 22( 1) or (2). 

( 3 )  Where a  transferor company transfers- 
(a) an asset that constitutes an allowance  asset  in  that  transferor 

company’s  hands to a transferee  company  in  terms of an intra-group 
transaction and that  transferee company acquires that asset  as an 
allowance asset- 
(i) no allowance  allowed to that transferor company  in respect of 

that asset must be recovered or recouped  by that transferor 
company or included in  that transferor company’s  income  for the 
year of that transfer; and 

(ii) that transferor company and  that  transferee  company must be 
deemed to be one  and  the  same person for purposes of 
determining the  amount of any allowance- 
(aa) to which  that  transferee company may be entitled  in  respect 

of that asset; or 
(bhj that is to be  recovered or recouped  by or included  in the 

income of that  transferee  company in respect of that  asset; 
(b)  a  contract to a transferee company as part of a disposal of a business as 

a  going  concern in  terms of an intra-group  transaction  and  that  contract 
imposes an obligation on that transferor  company in respect of which 
an allowance in terms of section 24C was allowable to  that transferor 
compally for  the year preceding that in which that contract  is 
transferred or would have  been allowable to that  transferor company 
for the  year of that  transfer had that contract not been so transferrcd- 
{i) no allowance  allowed to that transferor company  in respect of 

that obligation  must be included in that transferor  company’s 
income for the  year of that transfer; and 

(ii) thht transferor company  and that  transferee  company  must  be 
deemed to be  one and  the same person for purposes of 
determining the amount of any allowance- 
(uo) to which that  transferee  company may be entitled  in  respect 

(bb) that is  to  be included  in  the  income of that transferee 

(4) Where an asset is disposed of by a transferor company  to a transferee 
company in terms of an intra-group  transaction and the transferor  company 
and the  transferee  company at any time before the disposal  by the transferee 
company of !hat asset, cease to form part of any group of companies in 
relation to eachLother, that transferee company must be deemed to have 
disposed of that asset for an amount  equal  to  the market  value of that assel 
on the. date on which  the  disposal  in  terms of that intra-group transaction 
was effected and  as  having  immediately reacquired that asset for a cos1 
equal to that market  value:  Provided that where the transferor company 01 

transferee  company is liquidated or deregistered as contemplated in sectiou 
47, the  holdicg company and the  liquidating  company,  as contemplated  ir 
that section, must be  deemed to be one and the  same  company  for purpose5 
of this  subsection. 

(5 )  ‘Where ,I transferee company disposes of an asset within a period ol 
I8 months after acquiring that asset  in  terms of an intra-group  transactior 
and- 
( a )  tha t  asset constitutes  a  capital  asset  in  the  hands of that transferee 

company - 
(i) so lnuch of any  a  capital gain determined  in  respect of the 

disposal of that asset  as does not exceed the amount that woulc 
hay(; been determined had that  asset been disposed of at thc 
beginning of that  period of 18 months  for  proceeds  equal to thc 
market  value of that  asset as at that date,  may not be taken intc 
acccunt in determining  any  net  capital gain or assessed  capita 
loss of that transferee  company but is subject to paragraph  10 oi 
the Eighth Schedule  for purpose of determining an amount oj 
taxaIJie capital  gain  derived  from that gain, which  taxable  capita 

of that obligation; or 

company in respect of that obligation. 
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gain may not be set off against  any  assessed  loss or balance oj 
assessed loss of that transferee  company; or 

61) so much of any capital loss determined in respect of the disposal 
of that asset as does  not  exceed that amount that would have been 
determined had that asset been disposed of a t  the beginning of 
that period of  18 months for proceeds equal to  the market value of 
that asset  as  at that date, must be disregarded in determining the 
aggregate  capital  gain or aggregate  capital  loss of that transferee 
company for purposes of the  Eighth  Schedule:  Provided that the 

the amount of any capital  gain  determined in respect of the 
disposal  during that year  or any subsequent year of assessment o f  
any other  asset  acquired by that transferee  company from the 
transferor company  in  terms of an intra-group  transaction; or 

2rnC!x!t, of any capita! !OS., so disregxded may be  deducted fro:n 

(b) that asset constitutes- 
(i)  trading  stock  in  the hands of that transferee  company, so much of 

the amount received or accrued  in  respect of the  disposal of that 
trading  stock  as does  not  exceed  the market  value of that trading 
stock as at  the  beginning of that period of 18 months and so much 
of the amount taken into account  in  respect of that trading  stock 
in terms of section l l ( u )  or 22(1) or (2)  as is equal to the amount 
SO taken  into account in terms of subsection  (2)(b); or 

(ii) an allowance  asset  in the  hands of that transferee  company, so 
much of any  allowance in respect of that asset that is recovered or 
recouped  by or included in the  income of that  transferee  company 
as  a  result of that disposal as does not exceed  the amount  that 
would have been  recovered  had  that asset been disposed of at the 
beginning of that period of 18 months  for an amount equal to the 
market  value of that asset  as at that date, 

must be deemed  to  be attributable to a separate trade carried on by  that 
transferee  company,  the taxable  income  or assessed  loss from  which 
trade  may not 'be set off against any assessed loss or balance of 
assessed loss of that  transferee  company. 

(6) No election may be  made  in  terms of paragraph ( e )  of the definition 
of 'intra-group  transaction'  in  subsection (1) in  respect of the  disposal of 
any asset where- 
(a) that asset constitutes  a financial instrument, unless- 

(i) that financial  instrument  constitutes  a  debt due to that  transferor 
company  in  respect of goods sold or services  rendered by that 
transferor  company in the course of carrying on any business 
where  the amount of that debt  is or was  included in the  income of 
that  transferor company  and that debt is transferred  as an integral 
part of a going concern; 

(ii) the total  market  value,  immediately  prior to that disposal, of all 
financial  instruments so transferred  (other than financial instru- 
ments  contemplated  in paragraph (i)), does not  exceed five per 
cent of the total  market value of all  assets of any business which 
is transferred  as a going concern; or 

(iii) that  financial  instrument is being  transferred to any  transferee 
company  regulated  in terms of-- 
(aa) the Banks  Act, 1990 (Act NO. 94 of 1990); 
(bb) the Financial Markets Control  Act, 1989 (Act NO. 55 of 

(cc) the  Long Term Insurance Act, 1998  (Act No. 52 of 1998); 
(dd) the  Short Term Insurance Act,  1998  (Act NO. 53 of 1998); 
(ee)  the  Stock Exchanges  Control  Act,  1985  (Act No. 1 of 

1985);or 
(jf) the Unit  Trusts Control Act, 1981 (Act NO. 54 of 1981), 01 

its  successor  the Collective lnvestment  Schemes Control 
Act, 2002; or 

(iv) that financial  instrument  constitutes an equity share in a 
controlled  group  company in relation to that transferor company 
and that controlled group company is not a  domestic financial 

1989); 
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instrument  holding  company  or  foreign  financial  instrument 
holding  company  immediately  prior  to  that  disposal;  or 

(b) all the  receipts  and  accruals of the  transferee  company  are  exempt 
from tax in  terms of section lO(l)(cA), (cH), (cM), (cN), (d), ( t )  and 
0 

Unbundling  transactions 

46. (1) For purposes of this section,  ‘unbundling  transaction’  means  any 
transaction in  terms of which  equity  shares of a  company  which  is  a  resident 
(hereinafter  referred  to  as  the  ‘unbundled  company’)- 
(a)  are  disposed of by a company  (hereinafter  referred  to as the 

‘unbundling  company’)  which, if listed,  is  a  resident; 
(b) to the  extent  those  shares  (hereinafter  referred  to as ‘distributable 

shares’) so disposed  of  were  acquired  by  that  unbundling  company- 
(i) at  least 18 months  immediately  prior to that  disposal,  and  for 

purposes  of this subsection,  that  unbundling  company  must  be 
deemed to have acquired- 
(aa) any shares acquired in terms of a  substitution,  as  contem- 

plated in paragraph 78(2) of the  Eighth  Schedule, at the 
same time as the  previously  held  shares  exchanged therefor; 

(bb) any shares  previously  held  by  one  or  more  other  companies 
which all formed  part of the  same  group of companies  as 
that unbundling  company  during that 18 month  period at the 
same  time as those  shares  were  acquired  by  any of those 
companies; 

(cc) any  shares  acquired in terms  of  any  transaction  contem- 
plated in  this Part or  any  transaction  that  would  have 
constituted  a  transaction  contemplated- 

(i) in  section 42,45 or 47 had  an  election  been  made  for 
the  provisions of that  section  to  apply;  or 

(ii) in section  42,  43  or 44 had  the  market  value of the 
asset  transferred in  exchange  for  those  shares 
exceeded  the  base  cost  or  the  amount  taken  into 
account  in  respect of that  asset  as  contemplated in 
section 42( l)(u), 43( l)(a) or 44(6); or 

(ii) in exchange  for  an  issue of equity  shares by that unbundling 

(c) a.t least 18 months  immediately  prior  to  that  disposal all the 
distributable shares- 
(i) where  that  unbundled  company  is  a listed company,  constitute- 

(aa) more  than 25 per  cent of the  equity  shares of that  unbundled 
company in the  case  where  no  other  shareholder  holds an 
equal  or  greater  amount of equity  shares in that unbundled 
company;  or 

(66) in any  other  case, at least 35 per  cent  of  the  equity  shares of 
that unbundled  company;  or 

(ji) where that unbundled  company is an unlisted  company,  consti- 
tute more  than 50 per  cent of the equity  shares of that  unbundled 
company;  and 

____ 

company;  and 

all  the  equity  shares  contemplated in subparagraph (a )  are  disposed of- 
(i) where  that  unbundling  company  is  a  listed  company,  to  the  sharehold- 

ers of that unbund!ing compa~y  2s logg 2s the  shares of‘ the x1b;:ndled 
company  are listed within 12 months after that disposal;  or 

(ii)  where  that  unbundling  company  is  an  unlisted  company, to any 
shareholder of that  unbundling  company  that  forms  part of the  same 
group of companies as that  unbundling  company, 

in accordance  with  the  effective interest of  those  shareholders  or that 
shareholder, as the  case may he, in the  shares of that  unbundling  company. 

(2) Where  an  unbundling  company  disposes of any  distributable  shares 
to a  shareholder in tenns of an  unbundling  transaction  that  unbundling 
company  must  be  deemed to have  disposed  of  those  shares  for  proceeds 
equal to-- 

5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

60 



61 

(a )  in the  case of shares  held  as  capital assets, the  base  cost of those  share: 
on  the  date of that  disposal;  or 

(b) in the  case of shares  held  as  trading  stock,  the  amount  taken intc 
account in respect of those  shares in terms of section ll(a) or 22( I )  01 

(2). 
(3) Where a shareholder  acquires  distributable  shares in terms of an 

unbundling  transaction- 
(a )  that  shareholder  must  be  deemed  to  have  acquired  the  equity  shares 

held in the  unbundling  company  (hereinafter  referred  to  as the 

t o -  
(i) where  the  previously  held  shares  were  held by that shareholder as 

trading  stock,  the  amount  taken  into  account by that person in 
respect  of  the  previously  held  shares  as  contemplated in section 
1 l(a) or  22(1)  or  (2);  or 

(ii) where  the  previously  held  shares  were  held by that shareholder as 
capital  assets,  the  expenditure  in  respect of those  shares 
allowable in terms of paragraph 20 of the  Eighth  Schedule,  or the 
amount of the  market  value of those  shares  determined by  that 
shareholder  as  contemplated in paragraph  29(4) of the  Eighth 
Schedule;  and 

(b) that shareholder  must  determine  the  portion of the  cost  contemplated 
in paragraph (a)  that  must  be  attributed  to  those  distributable  shares, 
by  determining  an  amount  which  bears  to  that  cost  the  same  ratio that 
the  market  value of those  distributable  shares,  as  at  the  close of the  day 
after  the  date of that  disposal,  bears  to  the  sum of the  market  values, as 
at  the  close of that  day,  of  the  previously  held  shares  and of those 
distributable  shares,  which  amount  must,  where  the  shareholder  held 
the  previously  held  shares as- 
(i) capital  assets  and  acquired  those  distributable  shares  as  capital 

assets,  be  treated  as  an  expenditure  actually  incurred  and  paid by 
that shareholder  in  respect  of  those  distributable  shares  for  the 
purposes of paragraph  20  of  the  Eighth  Schedule;  or 

(ii) trading  stock  and  acquired  those  distributable  shares  as  trading 
stock,  be  treated  as  the  amount  to  be  taken  into  account  by that 
shareholder  in  respect of those  distributable  shares  for  the 
purposes of section l l(a)  or 22(1) or  (2);  and 

(c) that  shareholder  must  determine  the  portion  of  the  cost  contemplated 
in paragraph (a) that  must be attributed,  after  that  unbundling 
transaction,  to  the  previously  held  shares,  by  reducing that cost by the 
amount  determined in terms of paragraph (b); 

(d) that  shareholder’s  previously  held  shares  and  those  distributable 
shares  must  be  deemed  to  be  the  same  shares  in  respect of the date of 
acquisition of those  shares  and  the  date of incurral of any  expenditure 
in respect of those  shares. 

(4) Where  distributable  shares  are  disposed  of by  an unbundling 
company  to  a  shareholder in terms  of  an  unbundling  transaction  and that 
shareholder  held  the  previously  held  shares in that  unbundling  company  as 
a  result of the  exercise,  by  that  shareholder,  of  a  right  contemplated in 
section 8A, a  portion  of  any  gain  made by that shareholder  in  the  exercise 
of that  right  to  acquire  those  previously  held  shares  must  be  included  in  the 
income of that  shareholder- 
(a)  in the  year of assessment  during  which  that  shareholder  becomes 

entitled to  dispose of those  distributable  shares,  which  portion  shall  be 
an  amount  which  bears  to  such  gain  the  same ratio as  that 
contemplated  in  paragraph (3)(b); and 

(b) in the  year of assessment  during  which that person  becomes entitled to 
dispose of the  previously  held  shares,  which  portion  shall  be 
calculated by reducing  such  gain by the  amount  which  has  been 
determined  or  is to be  determined in terms  of  paragraph (a). 

(5 )  Where  distributable  shares  are  disposed of by  an  unbundling 

‘.,..oT7; ,+c I ,ous!y held  shares’) 2nd those distributabk shares  at a cos! e c p !  

company  to  a  shareholder  in  terms of an  unbundling  transaction- 
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(a) the  disposal by that  unbundling  company of the distributable  shares 
must  be deemed not to be a dividend  with  respect to that unbundling 
company for  the  purposes of section 64B(3); and 

(b)  any  distributable  shares  acquired by a  company in terms of that 
disposal must  be deemed- 
(i)  not to be a dividend  which  accrued to that  company for the 

(ii) to be profits which are not of a  capital nature  for  the  purposes of 

(6)  Any  distributable  shares disposed of  by an unbundling company in 
terms of an unbundling  transaction,  must be deemed to  have been  disposed 
of first from the  share  premium account of that  unbundling  company. 

(a)  where  the  unbundled company  is a domestic financial instrument 
holding  company  immediately  prior to that disposal; or 

(b)  in respect of any disposal of distributable shares in terms of an 
unbundling  transaction to a  shareholder who  is not a  resident, where 
that  shareholder  acquires more than five per cent of those  distributable 
shares. 

purposes of section  64B(3); and 

section 64B(5)(c). 

(7) The provisions of this  section do not apply- 

5 

10 

15 

Transactions  relating  to  liquidation,  winding-up and deregistration 20 

47. ( I )  For the purposes of this  section  ‘liquidation  distribution’ means 
any transaction- 
(a) in terms of which any company (hereinafter  referred to  as  the 

‘liquidating  company’)  disposes of all  its  assets  in  anticipation of  or in 
the course of the-liquidation, winding  up or deregistration of that 
company to another  company  (hereinafter  referred to as  the  ‘holding 
company’) which is a  resident  and which holds, on the date of that 
disposal,  at  least 75 per cent of the equity shares of that liquidating 
company; and 

(6) in respect of which that liquidating  company  and that holding 
company  have jointly  elected  that  this section applies  in  respect of all 
the  assets so disposed of by that liquidating  company to that holding 
company. 

(2) Where a liquidating company disposes of- 
(a) a  capital asset in terms of a liquidation  distribution to its  holding 

company  which  acquires it as  a capital asset- 
(i)  that  liquidating  company  must be deemed to have  disposed of 

that asset for an amount equal to the base cost of that  asset on  the 
date of the disposal thereof; and 

(ii)  that  liquidating  company and that holding  company must, for 
purposes of determining  any  capital gain or capital loss in respect 
of a  disposal of that asset by that holding company, be deemed to 
be  one and the  same person with respect to- 
(aa)  the  date of acquisition of that asset by that liquidating 

company and the amount and date of incurral by that 
liquidating  company of any  expenditure  in  respect of that 
asset  allowable in terms of paragraph 20 of the Eighth 
Schedule; and 

(bh) any valuation of that asset effected by that liquidating 
company as contemplated in paragraph  29(4) of the  Eighth 
Schedule;  or 

jb) an asset heid by it as kading stock in  terms of a iiquidation distribution 
to its  holding  company which acquires it as trading stock- 
(i)  that liquidating con~pany must be deemed to have  disposed of 

that  asset for an amount equal to the amount taken into account 
by that  liquidating  company in respect of that asset in terms of 
section 1 I(a) or 22( 1) or (2), and 

(ii) that liquidating company  and  that  holding company must, for 
purposes of determining any taxable income derived by that 
holding  company from a trade carried on by it,  be deemed to be 
one and  the same person with  respect to the date of acquisition of 
that  asset by that liquidating  company and the amount and date of 
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incurral by that  liquidating  company of any cost or expenditure 
incurred in  respect of that asset as  contemplated in section 11 (a) 
or 22(1) or (2) .  

(3) Where  a  liquidating  company dispoxes of- 
(a) ,m asset that constitutes an  allowance asset in that  liquidating 

company's  hands to its  holding  company  in temp of a liquidation 
distribution and that holding company  acquires that arset as an 
allowance asset- 
( i )  no allowance allowed to that liquidating  company in respect of 

that asset mmst he recovered or recocped by th l t  liquidating 
company or included  in that liquidating company's  income for 
the year of that transfer;  and 

(j i)  that liquidating  company  and that-holding company  must  be 
deemed to be one  and  the  same person for purposes of 
determining the amount of any allowance- 
(aa) to which that holding  company may be  entitled in respect of 

that asset; or 
(bb) that is to be  recovered or recouped by or included  in the 

income of that holding  company  in  respect of that asset; or 
(6) a contract to its  holding company as  part of a  disposal of a  business  as 

;I going  concern in terms of a  liquidation  distribution and that  contract 
imposes an obligation on  that liquidating  company  in  respect of which 
an allowance  in terms of section 24C was  allowable to that  liquidating 
company for  the year  preceding  that  in  which that contract is 
transferred or would have  been allowable to that liquidating company 
for the year of that transfer had that contract not been so transferred- 
(i) no allowance allowed to that liquidating  company  in  respect of 

that obligation  must be included in that liquidating company's 
income for the year of that  transfer;  and 

(ii) that liquidating company and that holding  company  must be 
deemed to be  one and  the  same person for purposes of 
determining the amount of any allowance- 
(aa) to which that holding company may  be  entitled in respect of 

(bb) that is  to  be included in the income of that holding company 

(4) Where the  holding  company  acquires  any asset from  the liquidating 
company  in terms of a  liquidation  distribution  and  that  holding company 
disposes of that  asset  within  a  period of 18 months  after so acquiring that 
asset and- 
(a) that asset constitutes  a capital asset in the  hands of that  holding 

company- 
(I) so much of any capital gain determined  in  respect of the disposal 

of that asset as  does  not exceed the  amount that would have been 
determined  had that asset been disposed of at  the  beginning of 
that period of 18 months for proceeds  equal to  the  market  value of 
that asset as  at that date, may not be taken into  account  in 
determining  any  net  capital  gain or assessed  capital loss of that 
holding company but is subject to paragraph 10 of the Eighth 
Schedule for purpose of determining an  amount of taxable  capital 
gain  derived from that gain, which  taxable  capital  gain  may not 
be  set off against any assessed  loss or balance of assessed loss of 
that  holding company;  or 

(ii) so much of any capital loss determined  in  respect of the disposal 
of that asset  as  does not exceed the amount that would have been 
determined  had that asset  been  disposed of at the beginning of 
that period of 18 months for proceeds  equal to  the  market value of 
that asset as at that date  must  be disregarded in determining the 
aggregate  capital  gain or aggregate  capital loss of that  holding 
company for purposes of the Eighth Schedule: Provided that the 
amount of any  capital loss so disregarded  may be  deducted  from 
the  amount of any capital gain  determined  in  respect of the 
disposal  during that year or any  subsequent  year of assessment of 

that obligation; or 

in  respect of that  obligation. 
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any  other  asset  acquired  by  that  holding  company  from  the 
lilquidating company  in  terms of that  liquidation  distribution;  or 

(i) Wading stock in the  hands  of  that  holding  company, so much  of 
the  amount  received or accrued in respect of the  disposal of that 
trading  stock as does  not  exceed the  market  value  of  that  trading 
stock  as  at  the  beginning of that  period of 18 months  and so much 
of the  amount  taken  into  account  in  respect of that  trading  stock 
in terms  of  section Il(a) or 22(1) or (2) as  is  equal  to  the  amount 
so’ taken into  account in terms of subsection (2)(b); or 

(ii) an allowance  asset in the  hands  of that holding  company, so much 
of any allowance  in  respect of that  asset  that  is  recovered or 
recouped by or  included  in  the  income  of  that  holding  company 
as  a  result of that  disposal as does  not  exceed  the  amount  that 
would  have  been  recovered  had  that  asset  been  disposed of at  the 
beginning of that  period of 18 months  for  an  amount  equal to the 
market  value of that  asset as at  that  date, 

must  be  deemed  to be attributable  to  a  separate  trade  carried on by that 
holding,  company,  the  taxable  income or assessed loss from which 
trade  may  not  be  set off against  or  added  to  any assessed loss or 
balance of assessed  loss of that  holding  company. 

( 5 )  Where  a  holding  company  disposes of any  equity  share in a 
liquidating  company as a result of the  liquidation of that  liquidating 
company,  that  holding  company  must be treated  to  have  disposed  of that 
share  for  an  amount equal to- 
(a)  in the  case of that  share  held  as  a  capital  asset, the base  cost of that 

share 011 the date of  that  disposal;  or 
(b) in the  case of a  share  held  as  trading  stock,  the  amount  taken  into 

account in respect  of  that  share in terms of section 1 l(a) or 22( 1) or 
(2). 

(b) that asset  constitutes- 

(6) The provisions of this  section  do  not  apply where- 
(a) all the  receipts  and  accruals of the  holding  company  are  exempt  from 

tax in terms  of  section lO(l)(cA), (cH), (cM), (cN), (d}, (t)  and (tA); 
(b) the  liquidating company  constitutes  a  domestic  financial  instrument 

holding  company  or  foreign  financial  instrument  holding  company 
immediately  prior to  that  disposal; 

(c) the  liquidating  company  has  not,  within  a  period of six months after 
the date of the  liquidation  distribution,  taken  such  steps  contemplated 
in section  41(4)  to  liquidate,  wind  up or deregister  that  company: 
Provided  that  any  tax  which  becomes  payable as a  result of the 
application of this paragraph  shall  be  recoverable  from  the  holding 
company.”. 

(2) Subsection (1) shall come  into  operation on 6  November 2002 and  shall  apply in 
respect of any  disposal on or after  that  date. 
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Amendment of section 56  of Act  58 of 1962, as amended by section 18 of Act 90 of 45 
1964,  section  25 of Act  55 of 1966, section  33 of  Act  89 of 1969, section 38 of Act  85 
of 1974,  section 21 ofAct 113 of 1977, section  13 ofAct 101 of 1978, section  23 ofAct 
96 of 1981,  section  31  of  Act  94  of 1983, section 4 of Act  30 of 1984,  section  28 of Act 
121 of 1984, section 18 of Act 96 of 1985,  section 21 of Act  85 of 1987, section 26  of 
Act  90  of  1988,  section 28 of Act 141 of 1992,  section 32 of Act  113  of 1993, section SO 
18 of Act  36 of 1996,  section 39 of Act 30 of 1998, section 38 of Act  30 of 2000, section 
41  of  Act  59 of 2000,  section  45  of  Act 60 of 2001 and  section 24 of  Act  30 of 2002 

35. Section 56 of the  Income TAX Act, 1962, is  hereby amended- 
(a)  by the  deletion in subsection (1) of paragraph (9); and 
(b) by the  addition to subsection (1) of the following paragraph: 5s  

“(r}  to the  extent that the  disposal is deemed to be a dividend in terms  of 
section 64C.” 
I___ 
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Amendment of section 64B  of  Act 58 of 1962, as inserted by section 34  of Act  113 of 
1993 and amended  by section 12 of Act 140 of 1993, section 24 of  Act  21 of 1994, 
section 29 of Act 21 of 1995, section 21 ofAct 36 of 1996, section 13 ofAct 46 of 1996, . 

section 25 of  Act 28 of 1997, section 35 of Act 53 of 1999, section 39 of Act  30 of 2000, 
section 42 of  Act 59 of  2000, section 18  of  Act 5 of 2001, section 48 of Act-60 of 2001 5 
and section 25 of Act 30 of 2002 

36. (1) Section 64B of the  Income Tax Act,  1962,  is hereby  amended- 
(a)  by the dm-letion in subsection (1) of the  definitions of “affected company”, 

(6) by the  mbstitution  in  subsection (1) for  the definition  of  “intermediate 10 
“hoiding. company” and  “intermediate conlpany”; 

company ’‘ of the  following  definition: 
“ ‘intermediate  company’  means  any  company  at  least 75 percent of 
whose  equity  share  capital  is  held by- 
(a )  the  first-mentioned  company  in the definition of [‘holding com- 

(b) (i) one or more companies  which  are  intermediate  companies  in 

(ii)  a  [‘holding  company’]  controlling group  company and one or 

pany’] ‘controlling  group company’; or 15 

terms of paragraph (a); or 

more companies  referred  to  in  subparagraph (i);”; 
(c) by  the  substitution  in  subsection (5) for  paragraph (c) of the  following  20 

paragraph: 
“(c) so much of any  dividend  distributed in  the  course  or in  anticipation 

of the  liquidation  or  winding up  or deregistration of a  company, as 
is shown  by  the  company to  be a- 
f& distribution of profits  derived  during  any  year of assessment 25 

which ended not  later  than 31 March  1993,  (other  than  any 
such  profits  derived by way of the  revaluation of trading  stock 
held by such company); 2 
distribution of profits of a  capital  nature  other  than ca ita1 
profits  attributable  to  the  disposal of any asset  on or  after  30 
1 October  2001  which  capital  profits  must,  in  the  case of an 
asset  acquired  before  that  date, be limited to  the  amount of 
profit  determined as if that  asset  had been acquired  on 
1  October  2001 for a cost  equal  to  the  market  value of that 
Eighth  asset  on  Schedule):  that  date  as  contemplated  in  paragraph 7 29 of the 35 

Provided  that  where  such  dividend is distributed  in  anticipation of 
the liquidation or winding-up  or  deregistration of a  company  and 
such company- 

(i)  has  not  within  six  months  taken  such  steps  as [may be 40 
prescribed  by the Minister by regulation in the Gazette] 
contemplated  in  section 41(4) to liquidate,  wind  up or 
deregister  that company [within such period specified by the 
Minister in those  regulations]; or 

(ii)  has  at  any  stage  withdrawn  any  step  taken  to  liquidate,  wind  up  45 
or deregister  that  company, as  contemplated  in  paragraph  (i), 
or does  anything  to  invalidate  any  such  step so taken,  with  the 
result  that  the company  is or will  not be  liquidated,  wound  up 
or deregistered, 

rhe  provisions of this  paragraph  and of subsection (3)(b) shall be 50 
deemed not  to have applied  to  such  dividend  and any secondary  tax 
on  companies  which becomes  payable  as  a  result  thereof  shall  be 
recoverable from the  shareholders  to  whom  such  dividend  was 
distributed  in  the same proportion as such  dividend  was SO 

distributed:”; 55 
(d) by the  substitution in subsection ( 5 )  for  paragraph (d) of the  following 

paragraph: 
“(d) so much of any  dividend  declared by a [unit] portfolio 

collective  investment scheme referred to in  paragraph  (e)(i) of the 
definition of “company”  in  section  1 as  represents  a  distribution [of 60 
interest or] of dividends  referred  to  in  section l l (s)  received by or 
accrued to such [unit] portfolio;”; 
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(e)  by the  substitution in subsection ( 5 )  for paragraph (f) of the  following 

“(f) any dividend  declared by a company to a  shareholder (as defined in 
paragraph: 

: 111) of that company if- 1 
that  shareholder is a  company forming part of the  same  group 
of companies  as the company  declaring  the dividend; 
to the extent  the  dividend is  derived out of profits earned-by  the 
company declaring the dividend  during  any period when that 
company  formed part of the  same  group of companies as the 
shareholder to whom  the dividend  was declared; 
that  shareholder is a  resident; 
at  least 90 per cent of that shareholders’ profits (excluding 
profits derived by way of dividends)  were  derived from a 
source within the Republic during the  three years of assess- 
ment  immediately  preceding the  date of declaration; and 
the company  declaring  the  dividend  elects the exemption 
under  this  paragraph to apply by submitting  this election- 
(aa) no later  than the last day on  which the  secondary tax on 

companies would otherwise be  due but  for  this  paragraph 
(or no later than any other subsequent date  prescribed by 
the Commissioner), and 

(bb) in such form as the  Commissioner may prescribe;”; 
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(f) by the  substitution  in  subsection (10) for paragraph (h) of the following 
~ ~~ ~~ 

paragraph: 
“(a)  in  the case of a company [which is listed  on a recognized  stock 25 

exchange] contemplated in paragraph (a) or (b) of the definition of 
‘listed company’ or a subsidiary (as defined in section 1 of the 
G l p a n i e s  Act, 1973 (Act No. 61 of 1973)), of any such company, 
it  hsd  not prior to that date paid the dividend to the shareholders 
concerned or publicly  announced the declaration  thereof; or”. 30 

(2) ( a )  Subsection ( l ) (a ) ,  (5) and (e) shall  come  into operation on  the  date of 

( h )  Subsection (l)(c) shall  come  into  operation on 1 January 2003 and  shall  apply in 

(c) Subsection (l)(d) shall come  into  operation on the  date that the Collective 

promulgation of this  Act. 

respect of any dividend declared on or after that date. 

Investment Schemes Control  Act, 2002, comes  into operation. 

35 

Amendment of section 64C of Act 58 of 1962, as inserted by section 34 of Act  113 of 
1993  and  amended by section 13 of Act 140 of 1993, section 25 of Act 21 of 1994, 
section 30 of  Act 21 of 1995, section 22 of Act  36 of 1996, section 40 of Act  30 of 1998, 4o 
section 36 of Act 53 of 1999,  section 40 of Act  30 of 2000 and section 43 of Act  59 of 
2000 

37. (1) Section 64C of the  Income Tax Act, 1962, is hereby amended- 
(a )  by the  addition to subsection (1) of the following definition: 

“ ‘share  incentive  scheme’ means a scheme in  terms of which not more 45 
than 20 per  cent of the equity share capital of a  company is- 
(a) held by the directors and full-time employees of- 

(i) :mch company; or 
(ii) ;an associated  institution, as defined  in  paragraph 1 of the 

in terms of a share incentive  scheme  camed on for their own 
benefit; 

(6 )  held by a trustee for the benefit of such directors and employees 
under  a scheme referred to in section 38(2)(b) of the Companies 
Act, I973 (Act 61 of 1973);  or 55 

(c)  collectively held by such directors and full-time employees, and 
such a trustee.”; 

Seventh  Schedule, in relation to such company, 50 

______ 
(I?) by the subatitution for subsection (2)  of the  following  subsection: 

“(2) For the purposes of section  64B  any amount which is in terms of 
subsection (3) deemed to have been  distributed by a  company [to a 60 
recipient, ] shall, subject to the  provisions of subsection (4)> be deemed 
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t o  be a  dividend  declared by such company  out of that company’s profits 
&!eternlined in respect of the most  recent year of assessment and which 
are available for distribution) to a  shareholder,  where that shareholder-- 
( 0 )  receives  a  deemed  distribution as contemplated  in  subsection (3); OF 
(b)  is a  connected  person  in  relation to any person who receives2 

- 
- _. 

- 

deemed  distribution  as  contemplated in subsection (3) ,  
notwithstanding the fact that  such  amount  may have been so distributed 
by way of  a  loan or credit to the  recipient or that the recipient may in 
consequence of such distribution have assumed any other  form of‘ 
obligation io make a future payment to  the  company.”; 

( c )  by the  substitution  in  subsection (3) for  the words  preceding  paragraph (a )  of 

“(3) For  the  purposes of subsection (2) an amount shall  be deemed to 

(d) by  the  substitution in subsection (4) of paragraph (h) of the  following 

“QI) to a  loan made by any company to any other company within the 
same group of companies if that loan is utilised  by  that  other 
company in the  Republic;”. 

(2) Subsection (1) shall come  into operation on the date of promulgation of this Act 

the  following words: 

have been distributed by a  company [to a recipient] if-”; 

paragraph: 

and shall apply  in  respect of any  amount  distributed on  or after that date. 

Amendment of section 66 of Act  58 of 1962, as amended by section 10 of Act 6 of 
1963, section 19 of Act  90 of 1964, section 27 of Act  88 of 1971, section 22 of Act  91 
of 1982, section 19 of  Act 65 of 1986, section 23 of Act 85 of  1987, section 37 of Act 
101  of 1990, section 26 of Act  21 of 1994, section 41  of Act 30 of 2000, section 19 of 
Act 5 of 2001, section 17 of Act  19 of 2001 and section 26 of  Act 30 of 2002 

38. (1) Section 66 of the  Income Tax Act,  1962,  is hereby amended- 
(a )  by the  substitution  in  subsection (1) for paragraph (a) of the  following 

“(a)  The Commissioner  shall  annually  give  public  notice  that all 
persons  who are personally or in a  representative  capacity liable  to 
taxation  under  the  provisions of this Act [and] are  required to furnish 
returns for the assessment of tax, shall  within  sixty days after  the date of 
such notice, or within such  further  time as the Commissioner  may for 
good cause allow,  furnish  returns for  the purposes of assessments in 
respect of the  years of assessment specified in  such notice.”; 

(b) by  the  substitution  in  subsection (1) for subparagraph  (vi) of paragraph (b) of 

“(vi) any resident who  holds any funds in foreign  currency as defined in 
section 78(3) or  owns any assets outside  the Republic, or to whom 
any income  or gain from any funds  in foreign  currency or assets 
outside  the  Republic  would be attributable  during the relevant year 
of assessment  in terms of section 7 or Part X of the Eighth 
Schedule.”; 

paragraph: 

the following  subparagraph: 

(c) by the substitution for subsection (13) of the  following  subsection: 
“(13) The return of income  to  be  made by any person [in respect of 

the  year of assessment ended the thirtieth day of June, 1962, or  by 
any  person (other than a company)] in  respect of any year of 
assessment [referred  to in subparagraph (i) of paragraph (6) of 
subsection (1) of section five1 shall be a full and true retum- . ,  

in  the  case of a  person  (other  than  a company),  for  the  whole period 
of twelve  months ending  upon  the  last day of the year of assessment 
under charge;  or 
in  the case of a company, for  the  whole period of the  relevant 
financial year of that company comprising  the  year of assessment: 
[Provided  that  where it is established to the satisfaction of the 
Commissioner that the income of a person cannot  be conve- 
niently returned for that period, the  Commissioner  may accept 
returns made up to a date agreed  to  by him which returns shall 
be deemed for all purposes of this Act  to be returns for the 
periods  covered  by  the years of assessment under charge, and 
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the  taxpayer  shall  not  without  the  consent  of  the Commissioner 
be entitled to  make a return in respect  of  any subsequent year of 
assessment to a date other than  the  date so agreed to].”; 

(d) by  the  deletion of subsections  (13)bis,  (13)ter,  (13)quut  and  (13)quin; 
(e)  by the insertiomn after  subsection  (13) of the  following  subsections: 5 

“(13A) Where- 
(a )  it  is  established  to  the  satisfaction of the  Commissioner  that  the I 

whole  or  any  portion of the  income of any  person to whom  the 
provisions  of  subsection  (13)(a)  apply  cannot  be  conveniently 
returned  for  any year of assessment,  the%ommissioner may, subject 
to  such  conditions  as  he  or  she  may  impose,  accept  accounts  in 
respect  of  the  whole  or a portion of the taxpayer’s  income  drawn to 
a  date  agreed  to by the  Commissioner,  whether  for  a  longer or 
shorter  period  than  the  year of assessment  under  charge,  and  the 
income  disclosed in any such  accounts  must  be  deemed  to  be 
income of that  person in respect  of that year  under  charge; 
any :Such accounts  are  drawn to a  date  later than the last day  of  the 
year  of  assessment, no further  regard shall be  had to the  income 
disclosed  by  those  accounts  for  purposes of any  subsequent  year  of 
assessment; 
any :such accounts  are  drawn to a  date  falling  within  the  year  of 
assessment  and  the  person  concerned  dies  or  his  or  her  estate  is 
sequestrated  during  the  interim  period  between  that  date  and  the  last 
day  of  the  year of assessment,  any  income  received by or  accrued  to 
that person during that interim  period  must  be  deemed  to  be  part  of 
that person’s  income  for  the  year of assessment. 

10 
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(13B)  For  the  purposes of subsections (13), (13A)  and (14), the word 
‘income’  must  be  construed  as  including any aggregate  capital  gain  or 
aggegate capital loss.”. 

(2) Subsection (1) shall be  deemed  to  have  come  into  operation  on  1  July  2002  and  30 
shall  apply in respect of years of assessment  commencing  on  or  after  that  date. 

Amendment  of section 69 of  Act 58 of 1962, as amended by section 41 of Act 30 of 
1998 

39. Section 69 of the  Income  Tax  Act,  1962,  is  hereby  amended  by  the  substitution in 

“(2)  In  addition  to  the  returns  specified  in  subsection (I), every  person[, 
subsection (2) for  the  words  preceding  paragraph (u) of the  following  words: 35 

whether a taxpayer or not,] shall, if required  by  the  Commissioner-”. 

Substitution of section 70A of Act 58 of 1962, as inserted  by section 21  of Act 5 of 
2001 and substituted by section 49 of  Act 60 of 2001 

40. (1) The  following  section is hereby  substituted  for  section  70A  of  the Income Tax 40 
Act,  1962: 

“Return of information by [Unit]  Portfolio  of Collective Investment 
Scheme 

70A. Any [unit] portfolio  of a collective  investment  scheme contem- 
plated in par.agraph (e)(i) of the  definition of ‘company’ in section  1,  and 45 
any [unit] portfolio  comprised  in  any [unit  trust] collective  investment 
scheme in property [shares authorised under the Unit Trust  Control Act, 
1981  (Act 54 of 1981) contemplated in Part V of the  Collective  Investment 
Schemes Cosntrol Act, 2002, managed  or  carried on by a  company 
registered  under  section 42 of that Act for the  purposes of Part V of that  Act, 50 
shall furnish to the  Commissioner  an  annual  return  in  such form and  within 
such  time  and  containing  such  information as the  Commissioner  may 
prescribe.”. 

(2)  Subsection (1) shall come  into operation on the  date that the  Collective  Investment 
Schemes  Control .4ct, 2002, comes  into  operation. 55 
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Substitution of section 71 of Act 58 of 1962 

41. The  following  section  is  hereby  substituted  for  section 71 of the  Income Tax Act, 
1962: 

“Return of payments  in  respect of bearer  warrants 

71. Every  bank  carrying  on  business in  the Republic or company  dealing 5 
in or  negotiating  bearer  warrants shall keep a record in such  form,  including 
any electronic  form, as the  Commissioner  may  prescribe of all payments in 
respect of interest or dividends made  to-any person by means of bearer 
warrants,  and  shall in such  manner  and form and at such  times  as  may  be 
prescribed or as the  Commissioner  may  require,  furnish  particulars of such 10 
payments.”. 

Amendment of section  72A of Act 58 of 1962, as inserted by section  46 of Act 59 of 
2000 

42. (1) Section 72A of the  Income Tax Act, 1962, is hereby  amended- 
(a) by the  substitution  for  the  heading of the  following  heading: 15 

“Return as to participation  right in controlled  foreign [entity] 
corn=” ; 

(b) by thesubstitution  in  subsection (1) for  paragraphs (a)  and (b) of the  following 
paragraphs: 

“ (a)  directly or indirectly  holds  not less than 10 per  cent of the 20 
participation [or voting] rights [or  control] in pny controlled 
foreign [entity as contemplated in section  9D] company;  and 

(b) together  with  any  connected  person in relation  to  such  resident, in 
aggregate  holds  more  than 50 per  cent  of  the  total  participation [or 
voting] rights [or control] in  such  controlled  foreign [entity] 25 
c o m p a n y , ” ;  

(c) by the  substitution in  subsection (1) for  the  words  following  paragraph (b) but 
preceding  the  proviso of the  following  words: 

“shall  submit  to  the  Commissioner a return  containing  the  information 
contemplated in-  subsection (2) relating  to  such  controlled  foreign 30 
[entity] company,  in  such  form  and  within  such  time as may be 
prescribed  by the  Commissioner:”; 

(d) by the  substitution  in  subsection (2) for  paragraphs (a), (b), (c) and (d) of the 
following  paragraphs: 

“(a)  the  name,  address  and  country of residence of such  controlled 35 

(b) a  description of the  various  classes of participation  rights in such 

(c) the  percentage  and  class of participation [or voting] rights  held by 

foreign [entity] company; 

controlled  foreign [entity] company; 

such  resident  whether directly, indirectly  or  together  with  connected 40 
persons; 

(d) the  percentage  and  class of participation  rights  held  by  any  other 
resident (who is a connected  person in relation to such  resident)  who 
directly  or  indirectly  holds  not  less  than 10 per  cent of the 
participation [or  voting rights] in such  controlled  foreign [entity] 45 
company;”; 

(e) bv  the  substitution in  subsection (2) for  the  words in paragraph ( e )  preceding 
I ,  < 

subparagraph (i) of the  following.  words: 
- - -  

‘‘a description of the  receipts  and  accruals of such  controlled  foreign 
[entity] company  which are-”; 50 

(f) by  the  substitution in subsection (2) for paragraph (f) of the  following 

“(f) a description of any  amount of tax  proved to  be  payable by such 
controlled  foreign [entity] company to the  government of any  other 
country in respect of any income  contemplated  in  paragraph  (e)(i), 55 
including  particulars  relating  to  the  country  in  which  such  tax  was 
payable  and  the  underlying profits to which  such  foreign  tax 
relates.”; 

paragraph: 
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(g) by the  substitution in subsection (3) for  paragraph (b) of the following 

“(h) have available  for submission to  the  Commissioner when so 
requested, an  income statement  and  balance  sheet of such controlled 
foreign [entity] company prepared in accordance  with  the  laws of 5 
the  country of which such controlled  foreign [entity] company is a 
resident, or internationally  accepted  accounting practice.”. 

(2)  Subsection (1) shall come  into operation on the  date of promulgation of this Act 

paragraph: 

and  shall  apply  in  respect of years of assessment  ending on or after  that  date. 

Amendment of section 73A of  Act 58 of 1962, as inserted by section 22 of Act  5 of 10 
2001 

43. Section  73A of the Income Tax Act, 1962, is hereby amended- 
(a) by the substitution for subsection (1) of the  following  subsection: 

“( 1) A person [whose gross income  consists of amounts other than 
those derived solely by way of salary,  wages  or similar compensation 15 
for personal service shall] who  is required to render  a  return or who is 
not so required  but  has  rendered a return  must  retain  all  records  relevant 
to that ret% for a  period of [four] five years from the date upon which 
the return relevant  to  the last entry in those  records was received  by the 
Commissioner.”;  and  20 

“(3) The records  contemplated  in  subsection (1) must  be retained  in 
such  form, including  any  electronic form, as may  be  prescribed by the 
Commissioner.”. 

(b) by the addition of the following  subsection: 

Amendment of section 73B  of  Act 58 of 1962, as inserted  by section 22 of Act  5 of 25 
2001 

44. Section 73B of the Income Tax  Act, 1962,  is hereby amended- 
(a) by the substitul.ion for subsection (1) of the following  subsection: 

“( 1) A person [shall] E retain all records  required to  determine the 
taxable capital gain or  assessed capital loss of that  person for a  period of 30 
[four] fivl: years from the date on which the return for that year of 
assessment was received by the  Commissioner.”;  and 

(b)  bv the  addition of the following  subsection: 
I ,  < - 

“(4) The records  contemplated in subsections (1) and (2)  must be 
retained  in such  form, including any electronic form, as may be 35 
prescribed by the  Commissioner.”. 

Amendment of section 75 of Act 58 of 1962, as amended  by section 40 of  Act 101 of 
1990, section 34 of Act  129 of 1991, section 30 of Act  141  of  1992, section 35 of Act 
113 of 1993, section 27 of Act 21 of 1994, section 15  of  Act  46 of 1996, section 39 of 
Act 53 of 1999, section 44 of Act 30 of 2000, section 23 of Act  5  of 2001, section 18 40 
of Act  19 of 2001 and section 52 of  Act 60 of 2001 

45. Section 75 of the Income Tax Act,  1962, is hereby  amended by the substitution in 

“shall  be  guilty of an offence and liable on conviction to 3 fine or to 
imprisonment for a period not exceeding 1121 E months.”. 45 

subsection ( I )  for the  words  following  paragraph ( j )  of the following words: 

Amendment of section 77 of Act  58 of 1962, as amended  by section 25 of Act 69 of 
1975, section 41 of Act  101 of 1990, section 35 of Act  129 of 199land section 31 of 
Act  21 of 1995 

46. ( 1 )  Section 77 of the Income Tax Act,  1962, is hereby amended- 
(a )  by the  substitution in subsection (2) for  the  expression  “Controller and 50 

Auditor-General” of the expression  “Auditor-General”; and 
(I?) by the  substitution for subsection ( 5 )  of the following  subsection: 

“(5)  The  Commissioner shall,  in  the  notice of assessment,  give  notice 
to the taxpayer that any objection to the assessment  made-must be sent to 

- 



71 

him within [30 days after the  date of the  assessment] the period 
contemplated in section 81.”. 

(2) Subsection (1)jbj shall come into  operation on the date that section 53(1) of the 
Second  Revenue Laws amendment Act, 2001 (Act No. 60 of 2001), comes into 
operation. 

Amendment of section  78 of Act  58 of 1962, as amended by section 25 of Act 5 of 
2001 and section 27 of Act 30 of 2002 

5 

4‘7. (1)  Section 78 of the Income Tax Act,  1962, is hereby amended- 
( ( I )  by the substitution for subsection (IB) of the following  subsection: 

“(IB) The Commissioner  shall  estimate an amount of taxable income 10 
derived from any funds or assets  contemplated in subsection (1 A), which 
estimated  amount shall be calculated by applying a percentage, 
detsrmined at the rate  contemplated  in  paragraph  (a) of the definition of 
‘official rate of interest’  contemplated  in paragraph 1 of the Seventh 
Schedule during  the year of assessment to  the estimated amount of those 15 
funds or value of those  assets or such higher  amount as may be estimated 
in terms of subsection (I) .”;  and 

(b)  by the  substitution in subsection (IC) for paragraph (b) of the  following 
paragraph: 

“(b) taken into account  by  the Commissioner during any succeeding 20 
year of assessment in estimating the  amount of any funds in  foreign 
currency or value of any  assets owned by  that  resident  outside the 
Republic,  as  contemplated in subsection (IA).”; 

(c) by the addition of the following  subsection: 
‘‘l(3) For the purposes of this  section, ‘foreign currency’  means 25 

currency  other than the  currency of the  Republic.”. 
(2) Subsection(]) shall come  into operation on 1 January 2003. 

Insertion of section  79B of Act  58 of 1962 

48. (1) The following section is hereby inserted after section 79A of the Income Tax 
Act,  1962: 30 

“Withdrawal of assessments 

79B. The Commissioner  may,  notwithstanding the fact  that no objection 
has been lodged or appeal has been noted in  terms of Part I11 of Chapter 111, 
withdraw an assessment, which- 
(a )  was  issued to the incorrect  taxpayer; or 
(h)  was  issued  in  respect of the incorrect year of assessment. 

35 

(2) Any  assessment  withdrawn by the  Commissioner in terms of this 
section  shall for all purposes of this Act  be  deemed not to  have been 
issued.”. 

(2) Subsection (1;) shall come  into operation on the  date of promulgation of this Act. 

Amendment of section 89quat of Act  58 of 1962, as inserted  by  section  34 of Act  121 
of 1984,  substituted  by section 22 of Act 65 of 1986  and  amended  by  section 18 of 
Act  70 of 1989, section 42 of Act  113 of 1993,  section 15 of Act  140 of 1993,  section 
33 of Act 21 of 1995, section 24 of Act 36 of 1996,  section 50 of Act  59 of 2000  and 
section 29 of Act  5 of 2001 

49. Section 89qwat of the Income Tax Act; 1962, is hereby  amended by the 
substitution in subsection (1) for paragraphs (a) and (6)  of the definition of “effective 
date” of the following  paragraphs: 

“(a)  where the ,provisional taxpayer is a  company  which has a year of assessment 
which end:; on the  last day of February or is a person (other  than  a company) 
who has not been granted  permission by the Commissioner  under  the 
provisions of section [66(13)ter] 66(13A) to render accounts for a  period 
ending on a date other  than the  last day of February, the  date falling [7] 
months afkr the  last day of such year; or 
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(6) in any other  case, the date falling [6] ~ months after the last  day of such y e a  
as  applicable for  the purposes of the  provisions of paragraph 21 [22] or 23 of 
the  Fourth Schedule;”. 

Amendment of section  101 of Act  58 of 1962, as amended  by  section  29 of Act  90 of 
1962, section 22 of Act  52 of 1970, section 39 of Act 94 of 1983,  section  40 of Act  129 5 
of  1991,  section  27 of Act  36 of 1996  and  section  49 of Act  30 of 2000 

50. (1)  Section 101 of the Income Tax Act, 1962,  is hereby amended- 
(a)  by the substitution for subsection (1) of the following  subsection: 

“(1) Every  company  carrying on business or having an office in  the 
Republic and every [unit] portfolio of a  collective  investment scheme 10 
constituting  a company in terms of paragraph  (e)(i) of the  definition of 
‘company’ in section  one,  shall  at all  times be represented by an 
individual  residing  therein.”; 

(6)  by the  substitution  in  subsection (2) for  the second proviso of the following 
proviso: 15 

“Provided  further  that  in the  case of any [unit] portfolio  referred to in 
subsection (1) the  public officer of the relevant [management  company] 
manager  registered  in  terms of section 42 of the  Collective  Investment 
Schemes  Control  Act, 2002, shall be the public officer except in the  event 
of the  winding-up of the [management  company] portfolio , in  which 20 
event  the manager,  trustee or custodian  appointed  by the Registrar  as 
defined in  section 1 of that Act  or  any competent  division of the court, to 
wind-up  the  portfolio [under  the  relevant  unit trust scheme] shall  be 
the  public officer.”; 

(c) by the  substitution in subsection (5) for  the first proviso of the  following 25 
proviso: 

“Provided that in the case of any [unit] portfolio  referred to in 
subsection (1) the  place at which any such notice or other document may 
be  served or delivered or  to which any  such notice or document  may be 
sent shall be  the place  appointed  by  the  relevant [management 30 
company] manager  in  regard to any notice  or  other document affecting 
itself, or, in  the event of the manager,  trustee or custodian under the 
relevant [unit trust] collective  investment scheme becoming the public 
officer, the  place  within  the  Republic  appointed  by the manager, trustee 
or custodian  and  approved  by the  Commissioner:”. 35 

(2)  Subsection (1) shall come  into operation on the date that the  Collective  Investment 
Schemes  Control Act, 2002, comes into  operation. 

Amendment of section 104 of Act  58 of 1962, as amended by section  50 of Act 30 of 
2000 

51. Section 104 of the Income Tax Act, 1962, is hereby amended by the substitution 40 

“shall be guilty of an offence  and  liable on conviction to a  fine or  to imprisonment 
for a  period  not  exceeding [two] fi\lp_ years.”. 

in  subsection (1) for the  words  following  paragraph (d) of the  following words: 

Substitution of section 105 of Act 58 of 1962 

52. The following section is hereby  substituted for section 105 of the Income  Tax  Act, 45 
1962: 

“Jurisdiction of courts 

105. Any person  charged  with an offence  under this Act may[, 
notwithstanding  anything to the  contrary  contained in any  law,] be 
tried in respect of that offence by any court  having  jurisdiction  within any 50 
area in which he resides or carries on business, in addition to any 
jurisdiction  conferred  upon any court by any law.”. 
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Amendment of section 106 of Act 58 of 1962, as  substituted  by  section 29 of Act 69 
of 1975, amended by section 26 of Act 103 of 1976 and  section 51 of Act 30 of 2000 

53. (1) Section 106 of the Income Tax  .4ct, 1962, is hereby  amended by the 
substitution in subsection (2) for subparagraph (ii) of paragraph (d) of the  following 
subparagraph: 

“(ii) if left with some adult  person  apparently  residing at or occupying or  employed 
at the  place  appointed by the  company  under subsection (5) of section 101 or, 
in the case of any [unit] portfolio of a collective  investment scheme referred 
to ir, parzgraph (e)(i) of the  dcfiniticn of ‘company’ in section 1, the puhlic 
officer of which is the  manager,  trustee or custodian referred to in  the  said 
subsection (5), by such manager,  trustee or custodian, or where  no such place 
has been appointed by the company, [or] manager, trustee or  custodian, as the 
case may be, if left  with some adult person  apparently  residing at or occupying 
or employed  at the last known office or place of business of the company, lor] 
manager, trustee or custodian,  as the  case  may be, in the  Republic; or”. 

(2)  Subsection (1) shall come  into operation on  the date that the  Collective Investment 
Schemes Control  Act, 2002, comes  into operation. 

54. Section 107 of the  Income Tax Act, 1962,  is hereby  amended  by the deletion of 
paragraph (f) of subsection  (1). 

Amendment of paragraph 5 of First  Schedule  to  Act 58 of 1962, as  substituted  by 
section 18 of Act 72 of 1963 and  amended  by  section 23 of Act 52 of 1970, section 30 
of  Act 88 of 1971, section 28 ofAct 103 of 1976, section 23 of Act 104 of 1980, section 
26 of  Act 96 of 1981, section 31 of Act 36 of 1996 and  section 36 of Act 5 of 2001 

55. Paragraph 5 of the First Schedule  to  the  Income Tax Act, 1962, is hereby amended 

“(1) The  value  to  be placed  upon  livestock for the purposes of this Schedule 
shall,  subject to the provisions of paragraph 4(1) [and  subparagraph (2) of this 
paragraph] as  respects  livestock held and not  disposed of at  the end of the  year  of 
assessment, be  the standard  value  applicable to the  livestock.”. 

by the substitution for subparagraph  (1) of the following  subparagraph: 

Amendment of paragraph 11B of Fourth  Schedule  to  Act 58 of 1962, as  inserted by 
section 41 of Act 90 of 1988 and  amended  by  section 22 of Act 70 of 1989, section 47 
of Act 101 of 1990, section 46 of Act 129 of 1991, section 34 of Act 141 of 1992, 
section 3 of Act 168 of 1993, section 40 of Act 21 of 1995, section 35 of Act 36 of 1996, 
section 48 of Act 28 of 1997, section 53 of Act 30 of 1998, section 56 of Act 59 of 2000 
and  section 33 of Act 30 of 2002 

56. (1) Paragraph I1B of the Fourth Schedule to the  Income Tax  Act, 1962, is hereby 
amended by the substitution in the definition of “net remuneration”  in  subparagraph (1) 
for  item (h)  of the  following item: 

“(h) the  amount of any  allowance or advance contemplated in paragraph [@A) or] 
(c)  of the  definition of ‘remuneration’  in  paragraph (1);”. 

(2) Subsection  (1) shall  be  deemed  to  have  come  into operation on 1 August  2002. 

Amendment of paragraph 14 of the  Fourth  Schedule  to  Act 58 of 1962, as  amended 
by section 40 of Act 88 of 1971 and  section 50 of Act 101 of 1990 

57. Paragraph 14 of the Fourth Schedule  to  the Income Tax Act, 1962, is hereby 
amended bv the addition of the  following SubDaragraDh: 
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“(4) The records  contemplated in subparagraph (1) must be  maintained in  such 
form, including any electronic form, as may be prescribed by the  Commissioner.”. 

Amendment of paragraph 18 of Fourth  Schedule  to  Act 58 of 1962, as  added by 
section 19 of Act 6 of 1963 and  amended by section 28 of Act 90 of 1964, section 42 
of Act 88 of 1971, section 49 of Act 85 of 1974, section 19 of Act 104 of 1979, section 5 
26 of Act 65 of 1986, section 9 of Act 108 of 1986, section 23 ofAct 70 of 1989, section 
50 of Act 113 of 1993, section 37 of Act 36 of 1996, section 24 of Act 19 of 2001 and 
section 34 of Act 30 of 2002 

58. Paragraph 18 of the  Fourth Schedule  to  the Income Tax Act,  1962,  is hereby 
amended by the deletion of subparagraphs (2), (3 ) ,  (4) and (5). 10 

Amendment of paragraph 21 of the  Fourth  Schedule  to  Act 58 of 1962, as 
substituted by section 30  of Act 88 of 1965 and  amended  by  section 46 of Act 88 of 
1971 

59. Paragraph 21 of the  Fourth Schedule to the  Income Tax Act,  1962,  is hereby 
amended- 15 

(a )  by the  substitution for the heading of the  following  heading: 
“Payment of provisional  tax by provisional  taxpayers  (other  than 
companies)  [whose  income  is  not  normally  derived  wholly  or  mainly 
from  farming,  fishing  or  diamond  digging]”; 

(b) by the  substitution for subparagraph (2) of the following subparagraph:  20 
“(2) If the Commissioner has in terms of [subsection (13)ter of 

section  sixty-six] section 66( 13A) of this  Act  agreed to accept  accounts 
from any  provisional  taxpayer in respect of any year of assessment  drawn 
to 3 date  falling  after  the end of such year, the  period  referred to in item 
(a) of subparagraph  (1) shall, notwithstanding the  provisions of that 25 
subparagraph,  be reckoned  from such date  as  the Commissioner upon 
application of the taxpayer and having  regard to  the  circumstances of the 
case may approve,  and in such case the last day of  such year of 
assessment  shall  for  the  purposes of item (0) of that subparagraph  be 
deemed 10 be the day preceding the first anniversary of the said date.”;  30 
and 

( c )  by the deletion of subparagraph (3). 

Repeal of paragraph 22 of the  Fourth  Schedule  to Act 58 of 1962 

60. (1) Paragraph 22 of the Fourth Schedule to the Income Tax Act, 1962, is hereby 

(2) Subsection (1) shall be deemed to  have  come into  operation on 1 July  2002 in 
repealed. 35 

respect of years o f  assessment commencing on or after that date. 

Amendment of paragraph 26 of the  Fourth  Schedule  to  Act 58 of 1962, as amended 
by section 48 of Act 129 of 1991 

61. Paragraph 26 of the Fourth Schedule to the Income Tax Act, 1962, is hereby 40 
deleted. 

Amendment of paragraph 1 of Seventh  Schedule  to  Act 58 of 1962, as  added  by 
section 46 of Act 121 of 1984 and  amended by section 26  of Act 96 of 1985, 
Gavernmezt  Natice No. R.2700 of 29 Nsvem5er 1985, section 33 of Act 65 of 1986, 
Government  Notice No. R.2683 of 19 December 1986, section 28 of Act 85 of 1987, 45 
Government  Notice No. R.714 of 14 April 1989, section 24 of Act 70 of 1989, 
Government  Notice No. R.763 of 29 March 1990, section 55 of Act 101 of 1990, 
section 35 of Act 141 of 1992, section 52 of Act 113 of 1993, section 30 of Act 21 of 
1994, section 40 of Act 56 of 1996, section 54 of Act 30 of 2000 and  section 59 of Act 
59 of 2000 50 

62. Paragraph 1 of the Seventh Sche’dule is hereby amended- 
(a) by the substitution for paragraph (b) of the definition of “official rate of 

interest” of the  following  paragraph: 
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“(b)  in the case of a loan  which is denominated in [a foreign] any other 

(h )  by the addition in the definition of “taxable benefit” of the  following 
currency, a market  related rate of interest;”; 

paragraph: 
“ ( d )  any benefit or privilege  receivcd by or accrued to a  person 5 

contemplated  in  section 9(l)(el stationed  outside the Republic 
which is attributable to that person’s  services  rendered  outside the 
Republic.”. 

Amendment of paragraph 1 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of  Act 5 of 2001  and amended by section 65 of Act  60 of 2001 10 

63. (1) Paragraph 1 of the Eighth  Schedule  to  the  Income Tax Act, 1962, is hereby 
amended- 

(a) by the deletion of the  definition of “active business asset”; 
(b) by the deletion of the definition of “financial instrument”; 
(c)  by  the  deletion of the  definition of “foreign currency”; 15 
(dl by the  insertion  after  the definition of “ruling  price” of the following 
- definition: 

‘‘ ‘special trust’ means a trust contemplated in  paragraph (a)  of the 
definition of ‘special  trust’ in section 1;”. 

(2) (a) Subsezion ( ] ) ( a )  shall be  deemed  to  have  come  into operation on 1 October  20 

(6)  Subsection (l)(b) shall come  into operation on the date of promulgation of this 

(c) Subsection (l)(c) shall come into operation on  the  date of promulgation of this Act 

(d) Subsection (l)(d) shall be deemed to  have  come  into operation from the 

2001. 

Act. 

and shall apply in respect of years of assessment commencing on or after  that  date. 25 

commencement of‘ years of assessment  ending on or after 1 January 2003. 

Amendment  of  paragraph 2 of Eighth Schedule to Act  58 of 1962, as inserted by 
section 38 of Act 5 of 2001  and amended by section 25 of Act 19 of 2001 and section 
66 of Act 60 of 2001 30 

64. Paragraph 2! of the Eighth Schedule  to the Income Tax Act, 1962, i s  hereby 

“(b) the  following  assets [situated in the Republic] of a person who  is not a 
amended by the  substitution  for  item (b) of subparagraph (1) of the  following item: 

resident, namely- 
(i) immovable  property  situated  in  the  Republic  held  by that person or 35 

any interest or right of whatever nature of that  person  to or in 
immovable property  situated in  the  Republic;  or 

(ii) any asset [of  a] which is attributable to a permanent establishment 
of that person in the  Republic [through which a trade  is carried 
on in the  Republic during the relevant year of assessment].”. 40 

Amendment of paragraph 4 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 and amended by section 68 of Act 60 of 2001 

65. Paragraph 4 of the  Eighth Schedule  to  the  Income Tax  Act, 1962,  is hereby 
amended by the substitution  for subparagraph (a)  of the  following subparagraph: 

“ (a)  during  that  year, is equal  to  the  amount by which the base cost of that asset 45 
exceeds the proceeds  received or accrued  in [consequence] respect of that 
disposal; or”. 

Amendment of paragraph  10 of Eighth Schedule to Act  58 of 1962, as inserted by 
section 38 of Act 5 of 2001 

66. Paragraph 10 of the Eighth Schedule  to  the  Income Tax Act, 1962,  is hereby  50 

“ (a)  in  the cas,$ of a  natural person or a special trust as  defined  in  section  1 of the 
amended by the  substitution for  subparagraph (a)  of the  following subparagraph: 

Act, 25 per cent;”. 
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Amendment of paragraph 11 of Eighth Schedule to  Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 and amended by section 71 of Act 60 of 2001 

67. (1) Paragraph 11 of the  Eighth  Schedule to the  Income Tax Act, 1962,  is hereby 
amended- 

(a)  by the  substitution  in  subparagraph (2) for item (c) of the following item: 5 
“(c) by  a [unit] portfolio of a  collective  investment scheme in  respect of 

the  issue  of a [unit] participatory  interest in that portfolio, or by a 
[unit] portfolio in  respect of the granting of an option to acquire  a 
[unit] participatory  interest  in that [unit] portfolio;”. 

(b) by the  substitution in  subparagraph (2) for  item (e) of the  following item: 10 
“(e )  by a trustee  in respect of the  distribution of an asset of the trust to a 

beneficiary [who] to  the  extent that that  beneficiary has a vested 
right  in that asset [prior to distribution];”; 

(c) by the  deletion  in  subparagraph (2) at the end of item (g) of the word “or”; 

(dl by the addition; in  subparagraph (2) to the  end of item (h)  of the word “or”. 
(2)  Subsection (1) shall come  into operation on the date that  the Collective Investment 

and 15 

Schemes Control  Act, 2002,  comes into  operation. 

Amendment of paragraph 12 of Eighth Schedule to  Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 and amended by section 72 of Act  60  of 2001 20 

68. (1) Paragraph 12 of the  Eighth  Schedule  to  the  Income Tax Act, 1962,  is hereby 
amended by the substitution in subparagraph (5 )  for  the words  preceding item (a)  of the 
following words: 

“ ( 5 )  @ [Where] Subject to paragraph 67, this  subparagraph  applies  where  a 
debt  owed by a  person to a  creditor  has  been  reduced or discharged by that 25 
creditor- 
(i) [without full] ;forno consideration [for  that  reduction or discharge]; or 

(ii)  for  a  consideration which  is less than the  amount  by  which the  face  value of 

[that  person will, to the extent that] but does not apply  where  the amount of that 30 
reduction or discharge [did not constitute] constituted a capital  gain  in terms of 
paragraph 3(b)(ii) or  has [not] been  taken into  account in terms of section 
2O( l)(u)(ii)  or paragraph 20(3). [be treated as having-]”. 

(b) Where  this subparagraph applies  the  person  contemplated in item (a) shall be 
treated as having- 35 
[(u)](i) acquired  a claim  to so much of that debt that was reduced or discharged  for 

no consideration, or if a  consideration was paid, to so much of the 
reduction or  discharge of the debt  as exceeds the Consideration, which 
claim shall have a base cost of nil; and 

the debt  has been so reduced or discharged, 

[(b)](ll) disposed of that  claim for  proceeds equal to that reduction or discharge.”. 40 

(a)  to the extent  it  includes a  reference to paragraph 67 and paragraph 2O(l)(u)(ii) 

(b) to the extent that it  amends the rest of paragraph 12,  comes  into operation on 

(2)  Subsection (1) shall- 

be deemed to  have  come into  operation on 1 October 2001;  and 

the date of promulgation. 45 

Amendment of paragraph 13 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 

69. (1) Paragraph 13 of the Eighth  Scheduie to the  income Tax Act, 1962, is hereby 
amended- 

(a )  by the  substitution  in subparagraph (1) for  the words  preceding  item ( a )  of the SO 
following  words: 

of-”. 
“(1) The  time of disposal of an asset [in consequence ofl by  means 

( h )  by the  substitution in subparagraph (1 j for the words  preceding  sub-item (I) of 
item (a )  of the following words: 55 

“(a) a charge of ownership effected or to be effected from one person to 
another  because of an event, act,  forbearance or by  the  operation of 
law is, in  the  case of--“; and 

__ 
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(c) by the  substitution in subparagraph (1) for  the words preceding  sub-item ( I )  of 
item (,gl of the  following  words: 

“the happening of an event  contemplated in-”. 
(2) Subsection (1) shall  be  deemed  to have come  into  operation on 1 October 2001. 

Amendment of paragraph  14 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 

70. Paragraph 14 of the  Eighth  Schedule  to  the Income Tax Act, 1962, is hereby 
amended by the substitution for ihe words  preceding  subparagraph (a )  of the following 
words: 

“For the purposes of this  Schedule, in the  case of spouses  married  in  community of 
property,  where  any [property] e is disposed of by  one of the  spouses and that 
[property] asset-”. 

.__ 

Amendment of paragraph 20 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38  of Act 5 of 2001 and amended by section 26 of Act  19 of 2001 and section 
75 of Act 60 of 2001 

71. (1) Paragraph 20 of the  Eighth  Schedule to the Income Tax Act,  1962,  is  hereby 

(a) by  the  substitution  in  subparagraph (1) for  item (f) of the  following  item: 
amended- 

“lfl if  that  asset  was  acquired or disposed of  by the  exercise E r  after 
valuation  date of an  option  acquired  prior to the  valuation  date,  the 
valuation  date  value of that  option,  which  value must be treated [to 
bel g expenditure  actually  incurred  in  respect of that  asset  on 
valuation  date for the  purposes of this  Part;”; 

(b) by the  substitution  in  subparagraph (1) for  the  words in item (5) preceding 

“(g) the  following amounts actually  incurred as expenditure  directly 
related  to  the  cost of ownership of that  asset,  which is used  wholly 
and exclusively for business  purposes or which  constitutes  a  share 
listed  on  a  recognised  stock  exchange or [an] a  participatory  interest 
in a [unit] portfolio of a  collective  investment scheme [(other than 
a unit portfolio comprised in any unit trust scheme in property 
shares]-”; 

(c)  by the substitution  in  subparagraph (1) for the  proviso to item (g) of the 

“Provided  that if that  asset  constitutes  a  share  listed on a  recognised 
[stock] exchange or [an] a participatory  interest  in  a [unit] portfolio ofa 
collective  investment scheme,  the  expenditure in  respect of that  asset 
must for the  purposes of this  subparagraph be reduced by two-thirds;”; 

(d) by the substitution  in  subparagraph (1) for sub-items  (ii) and (iii) of item (h) 

subitem (i) of the  following  words: 

following  proviso: 

of the following  sub-items: 
“(ii) any  other asset- 

(aa) so much of an amount that  has been included in that  person’s 
income in  terms of section 8(5) ,  as having  been  applied 
towards the  reduction of the  purchase price of that  asset; 
lor1 

(bb) where an amount has  been  included  in  that  person’s  gross 
income in  terms of paragraph (i) of the  definition of ‘gross 
income’  in  section 1, the  value  placed  on  the  asset  under the 
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Seventh  Schedule  for  purposes of determining  the  amount 
so included  in  that  person’s gross income; 50 

(cc) where  an amount has been  included  in  that  person’s  gross 
income in  terms of paragraph (h) of the  definition of ‘gross 
income’  in  section 1 in  respect of that  asset, so much of that 
amount so included  as  exceeds  the  amount of any allowance 
granted  to  that  person  in  terms of section l l(h);  55 

(iii) [an interest] a  share  in  a  controlled  foreign [entity as defined in 
section 9D] company, an amount  equal to the  proportional  amount 
of the  net income of that [entity] company (or  any  other  controlled 
foreign  company  in  relation to that  resident  in  which  that  controlled 

~~~ ~ 
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foreign  conlpany  directly or indirectly  has an interest)  which  was 
included  in the  income of that person in terms of section 9D during 
any year of assessment  (other  than such portion of that proportional 
amount  which  relates to the amount of any taxable capital  gain 
included  in that [net income] proportional  amount)  plus the 5 
proportional  amount of the  net  capital gains of that controlled 
foreign [entity] company,  less the amount of any  foreign  dividend 
distributed by that [entity] company to that  person  during  any  year 
of assessment  which was exempt  from tax in  terms of section 
9E(7)(ej(i); or”. 10 

(2) (a )  Subsection (l)(a) shall be deemed to have come into operation on 1 October 

(b) Subsections (l)(b) and (c)  shall come  into operation on  the  date that  the  Collective 

(c) Subsection ( l ) ( d )  shall in so far as it amends- 15 
(i) paragraph  20(h)(ii), be deemed to  have  come  into operation on 1 October 

200 1 ; and 
(ii)  paragraph 20(h)(iii), come into  operation on the date of promulgation  and 

shall  apply  in respect of years of assessment  ending on  or after that date. 

2001. 

Investment Schemes Control Act, 2002, comes into operation. 

Amendment of paragraph 24 of Eighth  Schedule to Act 58 of 1962, as inserted  by 20 
section 38 of Act 5 of 2001 and  amended  by section 76 of Act 60 of 2001 

72. (1) Paragraph 24 of the Eighth Schedule to the Income Tax Act,  1962, is hereby 
amended- 

( a )  by the substitution for subparagraph (1) of the following  subparagraph: 
“(1) The base  cost of an asset, other than an asset situated  in  the 25 

Republic listed in paragraph 2(l)(b)(i) and (ii), acquired by a person 
before the date on which that person became a  resident is the sum of the 
value of that  asset  determined in terms of subparagraphs (2) or ( 3 )  and 
the expen’diture allowable in terms of paragraph 20 incurred o n r  after 
that  date in  respect of that asset.”; 30 

(b) by the substitution in subparagraph (2) for the words preceding item (a)  of the 

“(2) Where an asset [of a person  who  becomes a resident as] 
contemplated in paragraph 12(4) has been  disposed of by  a person G r  
after  the  date on which that person commenced  to  be a  resident  and the 35 
proceeds from that  disposal and the expenditure  allowable in  terms of 
paragraph 20 incurred  prior to that  date in respect of that asset are each 
lower than the market  value of that asset as at that date, that  person  must 
be treated as having  acquired that asset  at  a  cost equal to the  higher 
of-” ’ 40 

“(b} those  proceeds  less the expenditure  allowable in  terms of paragraph 

(d) by the substitution for the words  preceding item (a)  of subparagraph (3) of the 
following words: 45 

“(3) Where an asset contemplated in paragraph 12(4) has  been 
disposed of by a person e after the date on which  that person 
commenced to be  a  resident and the proceeds from  the disposal of that 
asset  and  the  nlarket  value of that asset as  at  the  date on which that person 
commenced to be  a  resident are each lower  than the expenditure 50 
allowable in terms of paragraph 20  incurred  prior to  that date  in  respect 
of that asset, that person must be treated as  having  acquired that asset  at 
a  cost  equal to the higher of--”; and 

“(b) those  proceeds  less  the  expenditure  allowable  in  terms of paragraph 55 

following  words: 

(c) by the substitution  for item (b) of subparagraph  (2) of the following  item: 

20 incurred  after  that  date in respect of that  asset.”; 

( e )  by the  substitution  for item (h) of subparagraph (3) of the  following  item: 

20 incurred E after that date in respect of that asset.”. 
(2) Subsection (1) shall be deemed to have come  into  operation on 1 October 2001. 
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Substitution of paragraph 25 of Eighth  Schedule  to  Act  58 of 1962, as inserted by 
section 38 of Act 5 of 2001 and substituted by section 77 of Act 60 of 2001 

73. (1) The following  paragraph is hereby  substituted for paragraph 25 of the Eighth 
Schedule  to the Income Tax Act, 1962: 

“Determination of base cost of pre-valuation  date assets 

25. The base cost of a  pre-valuation  date asset (other than an identical 
asset in respect of which paragraph 33(3.4) has heen app!ied), is the  sum of 
the valuation date value of that asset, as determined  in  terms of paragraph 
26, 27 or 28  and the  expenditure  allowable  in  terms of paragraph 20 
incurred E r  after the  valuation date in respect of that asset.”. 

(2) Subsection (1) shall be deemed to have come  into operation on 1 
October 2001. 

Amendment of paragraph 26 of Eighth  Schedule to Act  58 of 1962, as inserted  by 
section 38 of Act 5 of 2001 and amended by section  78 of Act 60 of 2001 

74. (1) Paragraph  26 of the Eighth Schedule  to the  Income Tax Act,  1962,  is hereby 

( a )  by the substitution for the  words  preceding  item (a) of subparagraph (1) of the 

“Where the proceeds from the  disposal of a  pre-valuation date  asset 
(other than an asset  contemplated  in  paragraph 28 or in  respect of which 
paragraph 32(3A) has been  applied)  exceed the expenditure  allowable  in 
terms of paragraph 20 incurred [both] before,  and  after  the  valuation 
date in respect of that asset,  the  person who disposed of that  asset must, 
subject to subparagraph (3) ,  adopt any of the  following  as  the  valuation 
date  value of that asset-”; 

“(b) 20 per cent of the  proceeds from disposal of the  asset,  after 
deducting from those  proceeds an amount equal  to  the  expenditure 
allowable  in  terms of paragraph 20 incurred __ on or after  the  valuation 
date; or”; 

amended- 

following words: 

(h) by the substitution for  item (6) of subparagraph (1) of the  following item: 

(c) by the substitution for item (b) of subparagraph (2) of the  following  item: 
“(b) 20 per cent of the proceeds  from  disposal of the asset, after 

deducting from those  proceeds an amount equal  to the expenditure 
allowable in  terms of paragraph 20 incurred __ on or after the valuation 
date.”; and 

(d) by the  substitution for subparagraph (3) of the following  subparagraph: 
“(3) Where  a person has  adopted  the market value  as  the  valuation 

date  value of an asset, as contemplated  in  subparagraph (l)(a), and the 
proceeds from  the disposal of that asset do not exceed  that  market value, 
that person must substitute  as the valuation  date  value of that asset, those 
proceeds  less the expenditure  allowable  in  terms of paragraph 20 
incurred after  the valuation date in respect of that asset.”. 

(2) Subsection (1) shall be deemed to have come  into operation on 1 October 2001. 

Amendment of paragraph  27 of Eighth  Schedule to Act  58 of 1962, as inserted  by 
section 38 of Act 5 of 2001 and substituted  by  section 79 of Act 60 of 2001 

75. (1) Paragraph 27 of the  Eighth  Schedule  to the Income Tax Act, 1962, is hereby 
amended- 

.(a) by the substitution for subparagraph  (1) of the  following  subparagraph: 
‘‘(1)~  Subject to subparagraph (2), where the proceeds from  the 

disposal of a  pre-valuation  date  asset do not exceed the expenditure 
allowable in terms of paragraph 20 incurred [both] before, 0“ and after 
the valuation date in  respect of that  asset,  the valuation date  value of that 
asset must  be  determined  in  terms of this paragraph.”; and 
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(b) by the  substitution  in  subparagraph (3) for  sub-item  (ii)(bb) of item (a)  of the 

“(bb) those  proceeds  less the expenditure  allowable in terms of 
paragraph 20 incurred  after the valuation  date  in  respect of 
that asset; or”. 

(2)  Subsection (111 shall be  deemed to  have  come  into  operation  on 1 October 2001. 

Amendment  of  paragraph 29 of  Eighth Schedule to  Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 and amended  by section 81 of Act 60 of 2001 and section 
38  of  Act 30 of 2002 

following paragraph: 

76. (1) Paragraph 29 of the Eighth Schedule  to the Income Tax Act, 1962,  is hereby 

(a )  by the deletion  in  subparagraph (4) of the word “or”  at  the  end of item (a); 
(b) by the  addition  in  subparagraph (4) of the word  “or”  to the end of item (b); 
(c)  by the addition to subparagraph (4) of the following  item; and 

“ O h a t  person has  acquired that asset  from  that  person’s spouse as 

amended- 

- contemplated in paragraph 67 and the transferor  spouse had adopted 
- o:r determined  a  market value in  terms of this  paragraph, and  for this 
purpose  the  transferee  spouse  must be treated as  having  adopted  or 
determined that same market  value.”; 

(d) by the substitution  in  subparagraph  (6) for the words following  item (b)  the 

“that person  must  submit proof of that valuation in a form prescribed by 
the Commissioner with the return for  the year of assessment during 
which that asset  was  disposed of.”. 

(2)  Subsection (1) shall be deemed to  have  come  into operation on 1 October 2001. 

following  words: 

Amendment of paragraph 30 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 and amended by section 82 of Act 60 of 2001 

77. (1) Paragraph 30 of the  Eighth Schedule to the Income Tax Act, 1962, is hereby 

(a) by the subsdtution  in  subparagraph (1) for the words proceeding  the  formula 

“( 1) Subject to subparagraph (3) ,  the  time  apportionment base cost of 
a  pre-valuation date asset is determined  in accordance with the 
formula-”; 

“(c) ‘P’ represents the proceeds as determined in  terms of paragraph 35, 
in [consequence] respect of the disposal of that  asset, or where 
subparagraph (2) applies, the amount of proceeds  attributable to the 
expenditure  in ’B’ as  determined in accordance  with  subparagraph 

amended- 

of the  words: 

(b )  by the substitution in subparagraph (1) for  item (c) of the  following item: 

(2);”; 
( c )  by the  substitution for subparagraph (2) of the  following subparagraph: 

“(2) Where [the  total  amount] a  portion of the expenditure allowable 
in term:$ of paragraph 20 in  respect of a  pre-valuation date asset was 
incurred [in  more than one year of assessment] on or after the valuation e, the  proceeds to  be  used in the determination of the  time 
apportionment base  cost of the asset must  be determined in accordance 
with the formuk- 

B 
P = [ T ] R x  __ (A + B), 
where-. 

‘P’ represents the [amount to be determined] proceeds  attributable 
to H; 
‘[TIR’ represents the total amount of proceeds  as  determined in 
terms  of paragraph 35 in consequence of the disposal of the 
pre-valuation date asset; 
‘A’ represents the  amount of expenditure allowable in terms of 
paragraph 20 in respect of the  asset that is incurred on or after 
valuation  date; 

__ 
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(d) ‘B’ represents the amount of expenditure  allowable in terms of 
paragraph 20 in respect of that  asset that is incurred  before  valuation 
date.”; 

(cl) by the addition of the  followjng  subparagraphs: 
“(3) -____ Despite the provisions of paragraph 20(3)(a) and 35(3)(n), where 

in respect of a  pre-valuation date asset- 
(a )  a  person  has  incurred expenditure allowable in terms of paragraph 

20 on or after the valuation date; 
(bi any part of the expenditure allowable in terms of paragraph 20 is or 

was ailowabie as a deduction  in  determining  the  taxabie  income of 
that person before  the  inclusion of any taxable capital gain; and 

( e )  the proceeds  in  respect of the disposal of that asset  exceed  the 
<expenditure allowable  in terms of paragraph 20 incurred  before, on 
and  after  the valuation date, 

that person must  determine the time-apportionment base cost of that 
asset in  terms of subparagraph (4). 

(4) The time-apportionment base  cost of a  pre-valuation date asset 
referred to in  subparagraph ( 3 )  is determined in accordance  with  the 
formulae - 
Y = I3 + [(PI - B, X N] 

T + N, 
and 
PI = R, x B, 

when- 
( a )  ‘Y’ represents the time apportionment  base cost of the asset; 
(6) ‘P, ’ represents  the proceeds attributable to the  expenditure  in B, ,  

disregarding  the  provisions of paragraph 35(3)(a); 
(c) ‘Al’ represents the amount of expenditure allowable in  terms of 

paragraph 20 in respect of the  asset that is incurred on or after 
valuation  date,  disregarding  the  provisions of paragraph 20(3)(a); 

(d) ‘Bl’ represents  the amount of expenditure allowable in terms of 
paragraph 20 in respect of the asset that is incurred before valuation 
date,  disregarding the provisions of paragraph 20(3)(a); 

(e) ‘E’, ‘N’ and  ‘T’  bear the  same meanings  ascribed to  those  symbols 
in subparagraph (1); and 

cf) ‘R,’ represents  the total amount of proceeds  as  determined  in  terms 
of paragraph 35 in  respect of the disposal of the pre-valuation  date 
asset,  disregarding  the provisions of paragraph 35(3)(a);”. 

(2) Subsection (1, shall  be  deemed to have  come  into operation on 1 October 2001. 

(A, + B,) 

5 

10 

15 

20 

25 

30 

35 

40 

Amendment of paragraph  31 of Eighth Schedule  to Act 58 of 1962,.as inserted by 
section 38 of Act 5 of 2001 and  amended by section 83 of Act 60 of 2001 

78. (1) Paragraph 31 of the Eighth Schedule  to the Income Tax Act, 1962,  is hereby 1 

(a) by the  substitution  in  subparagraph  (1) for  item (c) of the following item: 45 
amended- 

“(c) an asset which is not listed on a  recognised exchange which 
constitutes  a  right of a [unit] holder of a  participatory  interest in- 

(i) any company  contemplated in paragraph (e)(i) of the definition 
of “company” in section 1 of the Act, or any [unit] portfolio 
comprised in any [unit trust] collective  investment scheme in 50 
property [shares] contemplated in Part V of the Collective 
Investment Schemes Control  Act, 2002, carried on in the 
Republic, the price at which  a [unit] participatory  interest  can 
be sold  to  the  management company of the  scheme  on  the date 
of disposal; or 55 

Cii) any arrangement or  scheme contemplated in paragraph (e)(ii) 
of the definition of ‘company’, the  price at which  a [unit] 
participatory  interest  can  be  sold to  the management  company 
of the scheme on the  date of disposal or where there  is not  a 
management company  the  price  which could have been 60 
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obtained  upon  a sale of the  asset  between  a  willing buyer and 
a  willing  seller  dealing at arm’s  length  in an  open  market;”; 

(b) by the  substitution in subparagraph (1) for  items (d) and ( e )  of the following 
items: 

“ (d) a  liduciary,  usufructuary or other similar interest  in  any [property] 5 
__ as,set, an amount  deternlined by capitalising at 12 per  cent the 
annual  value of the  right of enjoyment of the [property] asset 
subject to  that fiduciary,  usufructuary or other like interest,  as 
determined  in  terms of subparagraph (2), over the  expectation of 
life  of  the person to whom that interest was granted, or if that right 10 
of enjoyment  is  to  be held for a  lesser  period  than the  life of that 
person, over that lesser period; 

( e )  any [property] which is subject to a fiduciary, usufructuary or 
other  similar  interest  in  favour of any person, the  amount by which 
the [fair] market value of the full ownership of that [property] __ asset 15 

- exceeds  the value of that fiduciary, usufructuary or other like 
interest  determined in accordance  with  item (d);”;  and 

(c) by  the substitution for subparagraph  (2) of the following  subparagraph: 
“(2) For purposes of subparagraph (l)(d)- 

@J the  annual  value of the right of enjoyment of any [property] __ asset 20 
which is subject to any fiduciaq, usufructuary or other like interest, 
means an amount equal to 12 per  cent of the [fair] market  value of 
the  full ownership of the [property] asset: Provided  that  where  the 
Commissioner is satisfied that  the [property] asset which  is subject 
to that interest  could  not  reasonably  be  expected to  produce  an 25 
annual yield equal to 12 per  cent on that value of the [property] 
asset, the Commissioner may fix such sum  as  representing the 
annual  yield  as may seem [to him  to be] reasonable,  and  the  sum so 
fixed must for the  purposes of subparagraph (l)(d) be treated as 
being  the  annual  value of the  right of enjoyment of that [property] 30 
asset;  and 

granted- 

_- 

(b)  the expectation of life of a person to whom an interest was 

(i) in  the case of a  natural  person,  must  be  determined in 
accordance  with  the  provisions  applicable  in  determining  the 35 
expectation of life of a person for,  estate  duty  purposes,  as 
contemplated in  the regulations  issued in terms of section 29 of 
the Estate Duty  Act, 1955,  (Act No. 45 of 1955); and 

(ii) in the  case of a person other  than  a  natural  person, is a  period 
of fifty years.”. 40 

(2) ( a )  Subsection ( l ) (a )  shall come  into operation on the date that  the  Collective 

(b) Subsection (l)(b) and (c) shall  be  deemed to have  come  into operation on 
Investment  Schemes  Control  Act,  2002, comes into  operation. 

1 October 2001. 

Amendment of paragraph 32 of Eighth Schedule to Act 58 of 1962, as inserted by 45 
section 38 of Act 5 of 2001 and amended by section 28 of Act  19 of 2001, section 84 
of Act 60 of 2001 and section 39  of  Act 30 of 2002 

79. (1) Paragraph 32 of the  Eighth Schedule to the Income Tax Act, 1962, is hereby 
amended- 

(a) by the  substitution for itern (a) of subparagraph (3A) of the  following  item: 50 
“(a)  from the date of acquisition to the date of disposal co.n.stitEted assets 

contemplated  in paragraph 3 l(l)(u), other than instruments contem- 
plated in item (dl;”; 

(b) by the  substitution for item (b) of subparagraph (3A) of the  following  item: 
“(b) constitute  participatory interests [rights of unit  holders]- 55 

(i) contemplated  in paragraph 31(l)jc), where the prices of these 
[units, shares or] participatoryinterests or shares are regularly 
published  in a national or international  newspaper; 

(ii) in  any [unit] portfolio  comprised in any [unit trust] collective 
investment scheme managed or carried on by  a [management] 60 
company registered as a  manager  under  section [4 or 30 of the 
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Unit  Trust  Control  Act,  1981  (Act No. 54 of 1981)]42 of the 
Collective  Investment  Schemes  Control  Act, 2002,  for pur- 
poses of Parts IV an V of that Act;  or 

(iii) in any arrangement or scheme contemplated in paragraph 
(e)(ii) of the definition of ‘company’ in section 1 of the Act, 5 
which is approved  in  terms of section 65 of the  Collective 
Investment Schemes Control  Act,  2002, by the Registrar [of 
Unit  Trust  Companies  in  terms of section  37A of the  Unit 
Trust  Control  Act,  1981  (Act No. 54 of 1981)l defined in 
section 1 of the latter Act; [or]”; 10 

(c) by the addition in subparagraph  (3A) of the word “or”  to  the end of item (c); 
(d) by the insertion  after item ( c )  of the follolving item: ‘‘w from the date of acquisition to the  date of disposal  constituted 

instruments  as defined in section 24J that  were  listed on a 
recognised  exchange and for  which  a price was  quoted on that 15 
exchange,”. 

( e )  by the substitution for the  words  following  item (d) of the following words:. 
“and where  a  person  uses the weighted  average  method for any identical 
asset contemplated in item (a), (b), [or] (c) a, that method must be 
used for all identical  assets,  contemplated in that item, held by that  20 
person.”. 

(2)(a) Subsection (l)(a), (c), (d) and (e) shall be  deemed to have  come  into operation 

(b) Subsection (l)(b) shall come  into operation on the date that the  Collective 
on 1 October 2001. 

Investment Schemes  Control  Act, 2002, comes into  operation. 

Amendment of paragraph 33 of Eighth  Schedule to Act 58 of 1962, as inserted by 
section  38 of Act 5 of 2001 

25 

80. Paragraph 33 of the Eighth Schedule  to  the  Income Tax Act, 1962, is hereby 
substituted by the  following  paragraph: 

“Part-disposals 

33. (1) Subject to subparagraphs (2), [and] ( 3 )  and (4), where part of an 
asset is disposed of,  the proportion of the base cost  attributable to the  part 
disposed of is an amount  which bears to  the  base  cost of the  entire asset the 
same proportion  as the market  value of the part  disposed of bears to the 
market value of the  entire  asset  immediately  prior to that disposal. 

(2) Subject to subparagraph  (4),  where  a  part of the base  cost of an  asset 
can be directly  attributed to the part of the asset that is disposed of or 
retained then  the  apportionment  contemplated  in subparagraph (1) does  not 
apply in respect of that  part of the base cost. 

( 3 )  For the  purposes of subparagraphs (1) and (2) there is  no 
part-disposal of an asset  by  a person in  respect of- 
@ the  granting of an option  by that person  in respect of that asset; and 
(b) the granting,  variation or cession of a  right of use or occupation of that 
asset by that  person  in  respect of which no proceeds are received  by or I 
accrue to that  person. 

(4) Where proceeds  are  received by or accrue to a  person in respect of the 
granting,  variation or cession of a  right of use  or occupation of an asset by 
that person, the portion of the  base cost  attributable to the part of the asset 
in respect of which  those  proceeds  were  received or  accrued  is an amount 
which bears to the  base cost of the entire  asset  the same proportion  as those 
proceeds  bear to  the market value of the entire  asset immediately  prior to 
that disposal.”. 

30 

35 

40 

Amendment of paragraph  38  of  Eighth  Schedule to Act  58 of 1962, as inserted by 
section 38 of  Act 5 of 2001 and amended by section 87 of Act 60 of 2001 

81. (1) Paragraph 38 of the  Eighth Schedule to the  Income Tax Act, 1962, is  hereby 
amended by the  substitution  in  subparagraph (1) for the words  preceding item (a) of the 55 
following words: 
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“(1)  Subject to subparagraph 2 and [paragraph] paragraphs  12(5)  and 67, 
where  a  person  disposed of an asset by means of a  donation or  for a  consideration 
not measurable in money or to a person who is a connected person  in  relation to that 
person for a consideration which does  not reflect an arm’s length price-”. 

Amendment  of  paragraph 40 of  Eighth  Schedule to Act  58 of 1962, as inserted  by 5 
section  38  of  Act 5 of 2001 and  amended  by  section 89 of  Act 60 of 2001 

82. Paragraph 40 of the Eighth  Schedule to the Income Tax Act, 1962, is hereby 

(a)  by the  deletion  in  subparagraph (1) of the  word “or” at the end of item (b); 
(b) by the addition in subparagraph (I) of the  word “or” at  the end of item (c); and 10 
(c) by the  substitution in subparagraph (2)  for  the words  preceding  item (a)  of the 

“(2)  Subject to subparagraph  12(5), where  an asset is disposed of by  a 
deceased  estate to  an heir or legatee (other  than  the surviving  spouse of 
the deceased person as contemplated in paragraph  67(2)(a) or  an 15 
approved  public benefit organisation as contemplated in paragraph 62) or 
a  trustee of a trust-”. 

amended- 

following words: 

Amendment  of  paragraph 41 of  Eighth  Schedule to Act  58  of  1962, as inserted  by 
section 38  of  Act 5 of 2001 

83. Paragraph 41 of the Eighth Schedule to the  Income Tax Act, 1962,  is hereby 20 
amended by the substil.ution of item (a)  of subparagraph (1) of the  following  item: 

“(a)  the tax determined in temls of this  Act,  which  relates to  the  taxable capital 
gain of a deceased person,  exceeds 50 per  cent of the net value of the  estate 
determined fix purposes of the Estate  Duty  Act, 1955 (Act No. 45 of 1955), 
before taking into account the  amount of that tax so determined; and”. 25 

Substitution of paragraph 43 of  Eighth  Schedule to Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 and  amended  by  section 91 of Act 60 of 2001 

84. (1) Paragraph 43 of the Eighth Schedule to the Income Tax Act, 1962, is hereby 
amended- 

“Assets  disposed  of or acquired in foreign  currency 30 

43. (1) Subject to subparagraph (4), where a  person  during any year of 
assessmeni: disposes of an asset[, other  than  a  foreign  equity  instrument,] 
for  proceeds  denominated  in  a  foreign currency after  having  incurred 
expenditure in respect of that asset  in the  same currency,  that  person  must 
determine the capital gain or capital loss on the disposal [by translating .35 
both  proceeds  and  the  base cost] in  that foreign currency  and  that  capital 
gain or capital loss must be  translated into  the local currency [of  the 
Republic at the  ruling  exchange  rate on the  date  of  disposal] in 
accordance, with the provisions of section 2SD. 

[a foreign  equity  instrument] an asset  contemplated in subsection (4)), for 
proceeds  denominated  in any currency  (hereinafter  referred to as the 
‘currency of disposal’)  after  having  incurred  expenditure in respect of that 
asset  in  another  currency  (hereinafter  referred to as the  ‘currency of 
expenditure’), that person must [determine] for purposes of determining 45 
the  capital or capital loss on the  disposal [by  translating  both] of that 
asset-- 
( a )  where  the  currency of expenditure  is denominated in  the local 

currency, translate  the  proceeds [and  the  base cost] into  the 
currency [of  expenditure] at the [ruling] average exchange rate [on 50 
the  date  of  disposal] for  that  year of assessment during which  that 
asset was disposed of; [and] 

(b) [determine  a  capital  gain  or capital loss in terms  of  Part XI11 as if 
that  person  disposed of the- currency  of  expenditure for the 

(2) Despite  section 25D, where  a  person disposes of an asset,  (other  than 40 

__ 
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currency  of disposal] where the currency of disposal is denominated 
in  the local  currency,  translate  the  expenditure which is allowable  in 
terms of paragraph 20. into the  local  currency  at  the  average exchange 
ratc for the year of assessnlent  during which that expenditure was 
incurred or treated as being incurred  (or if the  local  currency  did  not 
exist at the  time of expenditure,  the first available exchange  rate  for 

5 

that local currency); and 
fc) where-neither  the currency of disposal nor the  currency of expenditure 

constitutes  local currency-- 
(i)  transiate the amount of the expenditure,  which is  aiiowabie in 10 

terms of paragraph  20, to  the currency of disposal  at  the average 
exchange rate for the year of assessment  during  which  that 
expenditure was  incurred or treated  as  being  incurred (or if the 
currency of disposal did not exist at the  time of expenditure,  the 
first available exchange rate for that  currency of disposal);  and 15 

(ii) translate  the  amount of the capital gain or capital loss determined 
in foreign  currency to the local  currency [of the  Republic] at the 
average exchange  rate for  the year of assessment  during  which 
the  asset was disposed  of. 

[(3) For the  purposes  of this paragraph  the  term ‘ruling exchange 20 

(4)  Despite  section 25D, where  a  person  during  any  year of assessment 
rate’ will  have  the  same  meaning as defined  in section 241.1 

- disposes of any= 
@) foreign  equity  instrument; or 
(b) asset  the  capital  gain or capital  loss from the  disposal of which is 25 

derived or deemed to have  been  derived  from  a  source  in the Republic, 
as  contemplated in section 9(2) (other  than an asset  contemplated in 
section 9(2)(b)(i) or an asset  contemplated in paragraph (b)  of the 
definition of ‘foreign currency  asset’  in  paragraph 84), 

whichwas acquired or disposed of in any currency  other  than  currency of 30 
the  Republic, that person must [determine] for  purposes of determining  the 
capital  gain or capital  loss on the disposal [by translating] of that asset, 
translate- 
[(u)](i) the  proceeds into the  currency of the  Republic  at the [ruling] 

average  exchange rate [on  the  date  of disposal] for that year of 35 
assessment;  and 

[(b) the  valuation  date  value of that  foreign  equity  instrument  which is 
a  pre-valuation  date asset into the  currency  of  the  Republic at the 
ruling  exchange  rate  on  valuation  date;  and] 

[(c)] (ii) the  expenditure  incurred [after valuation  date] in respect of that 40 
foreign equity  instrument into  the currency of the  Republic at  the 
[ruling] average exchange rate [on  the  date of incurral of that 
expenditure] for the year of assessment  during  which  that 
expenditure was incurred: 

Provided that the provisions of this  subparagraph do not apply  in  respect of 
any exchange  item  in respect of which section 241 applies). 

(5 )  Where a  person is treated as  having  derived an amount of proceeds 
from  the  disposal of any asset  and the  base cost of that  asset is determined 
in any foreign currency- 
(a) the amount of those  proceeds must  be treated  as  being  denominated  in 

the  currency of the base  cost;  and 
(b) the base  cost of the person  acquiring  that asset must for purposes of 

paragraphs 12, 38, 40, 42  and 67 be  treated as being  denominated in 
that currency. 

(6)Where a  person  has  adopted the market value as  the  valuation date 
value of any asset  contemplated in this  paragraph,  that  market  value  must 
be  determined  in the currency of expenditure of that asset and, in  the case 
of  an  asset- 
(a) contemplated  in subparagraph (2)(b) and (4), must  be  translated to  the 

currency of the Republic at the ruling  exchange  rate on valuation date; 
or 

(6) contemplated in  subparagraph  (2)(c),  must  be  translated to  the 
currency of disposal  at  the ruling  exchange rate on valuation date. 

45 

50 

55 

60 
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(7) F’or the purposes of this paragraph- 
‘foreign currency’ means  currency  other  than  local currency; and 
‘local  currency’ means- 
(a) in relation to a  permanent  establishment of a  person, the currency  used 

(b) in any other case, the currency of the Republic.”. 
by that permanent establishment for purposes of financial  reporting; 5 

(2)  Subsection (1;) shall come  into operation on the date of promulgation and  shall 
apply in respect of the disposal of any asset during  any year of assessment which 
commences on or after that  date. 

Amendment of paragraph 51 of Eighth Schedule to Act 58 of 1962, as inserted by 10 
section 38 of Act 5 of 2001 and amended by section 96 of Act 60 of 2001 

85. Paragraph 51 of the  Eighth  Schedule  to the Income Tax Act, 1962, is hereby 

“ (a) that  natural person acquires  that  residence from  the  company  or trust on  or 
amended  by the substitution for  item (a) of subparagraph  (2) of the  following item: 

after  the  date  of promulgation of the Taxation LawsAmendment Act, 2001 15 
(Act No. 5 of 2001),  but not  later  than 30 September  2002;”. 

Amendment of paragraph 53 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 and amended by section  97 of Act 60 of 2001 

86. (1) Paragraph 53 of the Eighth Schedule  to the Income Tax Act, 1962,  is hereby 
amended- 20 

(a)  by the deletion in subparagraph (3) of the word “and” at the  end of item c f ) ;  
(b) by  the  substitution of item (g) of subparagraph (3) of the  following item: 

‘‘(X)arly contract in  terms of which a person,  in  return for payment of a 
pemium,  is entitled to policy benefits upon  the  happening of a 
- certain event and  includes a reinsurance policy in respect of such a 25 
- contract, but  excludes any short-term policy contemplated  in  the 
Short-Term  Insurance Act, 1998  (Act No. 53 of 1998);”; and 

(c) by the addition to subparagraph (3) of the following  items: 
“(h)  any short-term policy contemplated  in the Short-Term  Insurance 

Act, 1998, to the  extent  that it relates to any asset  which is not  a 30 
p_ersonal-use asset; and 

(i) a  right or interest of whatever  nature to  or in an asset  envisaged in 

(2) Subsection (1) shall  be  deemed to have  come  into operation on 1 October  2001. 
items (a)  to (h) .” .  

Amendment of paragraph 55 of Eighth Schedule to Act  58 of 1962, as inserted  by 35 
section 38 of Act 5 of 2001 and amended  by section 32 of Act  19 of 2001 and section 
98 of Act 60 of 2001 

87. Paragraph 55 of the Eighth Schedule  to the Income tax Act,  1962, is hereby 
amended- 

(Q) by the substitution for  item (b) of subparagraph (1) of the following item: 40 
“(b) in respect of any policy, [taken  out on the life of an employee or 

director as contemplated in section ll(w)] where  that person is an 
employee or director whose life  was insured in  terms of that policy 
- and any premiums paid by that person’s employer  were  deducted in 
terms of section l l (w);”;  45 

(h)  by the substitution for item (c) of subparagraph (1) of the  following item: 
“(c,! in respect of a policy thzt ‘was [original!y] taken out [on the !i€s of 

any other] to insure  against the death,  disability or illness of that 
person by any other person who was a partner of that person,  or  held 
any share  or similar  interest in a company in  which  that  person  held SO 
any share or similar  interest, for the  purpose of enabling that other 
person to acquire, upon the death of that [other] person, the whole 
or part of- 

(i) that [other] person’s interest in the  partnership concerned; or 
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(ii)  that [other] person’s  share or similar  interest in  that  company 

and no premium on the  policy  was  paid or borne by that [other] 
person [or any connected person in relation to that  other person] 
while  that  other  person  was the beneficial  owner of the  policy; or”. 5 

and any claim by that [other] person  against  that  company, 

Amendment of paragraph 56 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001  and substituted by section 99 of Act 60 of 2001 

88. (1) Paragraph 56 of the  Eighth  Schedule  to  the  Income Tax Act,  1962,  is  hereby 
amended  by  the  substitution for subparagraph  (2) of the  following  subparagraph: 

“(2) Desplte paragraph 39, subparagraph (1) does  not  apply  in  respect of any 10 
capital loss determined in consequence of the  disposal  by  a  creditor of a  claim 
[owned] owed by a  debtor,  to  the  extent  that  the  amount of that  claim so disposed 
of represents-- 
@ a  capital gain which is  included  in  the  determination of the  aggregate  capital 

gain  or  aggregate  capital loss of that  debtor by virtue of paragraph  12(5);  15 
lb) an  amount  which  the  creditor  proves  must  be  or was included in the gross 

income of any  acquirer of that  claim;  or 
(c) an  amount  that must be or was  included in the gross income or  income of the 

debtor or taken  into  account  in  the  determination  of  the  balance of assessed 
loss of the  debtor  in  terms of section  20(1)(u)(ii).”. 20 

(2)  Subsection (1) shall  be  deemed  to have  come  into  operation  on 1 October 2001. 

Amendment of paragraph 57 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 

89.  (1) Paragraph 57 of the  Eighth  Schedule to the  Income Tax Act,  1962,  is  hereby 
amended  by  the  insertion  before  the  definition of “small  business”  in  subparagraph (1) 25 
of the  following  definition: 

I 

“ ‘active  business  asset’ means- 
(a) an  asset  which  constitutes immovable property, to the extent  that  it  is  used for ] 

business  purposes;  or 
(b) an  asset  (other  than  immovable  property)  used or held  wholly and exclusively 

for business  purposes, 
but excludes-- 
(i)  a  financial  instrument;  and 

(ii)  an  asset  held  in  the  course of carrying  on  a  business  mainly  to  derive  any 
income in  the form of an annuity,  rental  income,  a  foreign  exchange  gain or 

30 

35 
royalty or any  income of a  similar nature;”. 

(2)  Subsection (1) shall  be  deemed  to have  come  into operation  on  1  October  2001. 

Substitution of paragraph  61 of Eighth Schedule to  Act 58 of 1962, as inserted  by 
section 38 of Act 5 of 2001 and amended by section 102 of Act 60 of 2001 

90. (1) Paragraph 61 of the  Eighth  Schedule  to  the Income Tax Act,  1962,  is  hereby  40 
substituted  by  the  following  paragraph: 

“Collective Investment Schemes in Securities 

61. A [unit] portfolio  in  a  collective  investment scheme contemplated  in 
paragraph  (e)(i) of the  definition of ‘company’  in  section  1,  must  disregard 
any  capital gain or  capital loss.,”. 45 

(2)  Subsection (1) shall  come  into  operation  on  the  date  that  the  Collective  Investment 
- Schemes Control  Act,  2002,  comes  into  operation. 

Substitution of paragraph 63 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 

91. The  following paragraph  is  hereby  substituted for paragraph  63 of the  Eighth 50 
Schedule  to  the  Income Tax Act, 1962: 
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“Exempt persons 

63. A  person  must  disregard  any  capital  gain or capital  loss in respect  of 
the  disposal of an  asset  where all the  receipts  and  accruals  of that person 
[are] would have been exempt  from tax in terms  of  section 10, if those 
receipts ,and accruals  had  been  received by or had  accrued  to that person.”. 5 

- 

Insertion  of  paragraph  64A of Eighth Schedule to Act 58 of 1962 

92. (1) The  following  paragraph  is  hereby  inserted in the  Eighth  Schedule  to  the 
Income  Tax  Act,  1962,  after  paragraph  64: 

“Awards  in  terms of the Restitution of Land  Rights  Act 

64A. A person  must  disregard  any  capital  gain or capital  loss in respect 10 
of the  disposal  that  resulted  in that person  receiving restitution of a  right  to 
land,  an  award  or  compensation in terms of the  Restitution of Land  Rights 
Act, 1994 (Act No. 22 of 1994).”. 

(2) Subsection ( I )  shall be  deemed  to  have  come  into  operation on 1  October  2001. 

Substitution of section 67A of Eighth Schedule to Act 58 of 1962, as inserted by 15 
section 105 of Act 60 of 2001 

93. (1) The  following  paragraph  is  hereby  substituted  for  paragraph 67A  of  the  Eighth 
Schedule  to  the  Income  Tax  Act,  1962: 

“Capital gains and capital losses in respect of  interests in collective 
investment schemes in  property 20 

67A. ( I )  A  holder of a [unit] participatory  interest in a [unit] portfolio 
comprised in any [unit trust] collective  investment  scheme  managed or 
camed 011 by any  company  registered  as a [management  company] 
manager  under  section [30 of the  Unit  Trusts  Control  Act, 1981 (Act No. 
54 of 1981)l. 42 of the  Collective  Investment  Schemes  Control  Act,  2002,  25 
for the  purposes of Part V of that Act  must  determine  a  capital  gain or 
capital loss in respect of any  participatory  interest in that [unit] portfolio 
only  upon  the  disposal of that [unit] interest. 

(2) The  capital  gain  or  capital  loss  to  be  determined  in terms of 
subparagraph (1) must  be  determined  with  reference  to  the  proceeds from 30 
the  disposal of that [unit] participatory  interest  and its base cost.”. 

(2) Subsection (1) shall  come  into  operation on the  date that the  Collective  Investment 
Schemes  Control  Act,  2002,  comes  into  operation. 

Amendment of paragraph 72 of Eighth Schedule to  Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 - 35 

94. Paragraph 72 of the  Eighth  Schedule to the  Income  Tax  Act, 1962, is hereby 

“ ( b )  a capital gain  attributable  to  that  donation,  settlement or other  disposition  has 
arisen  during  a  year of assessment  and  has  during that year  vested in or is 
treated  as  having  vested in any person  who is  not  a resident  (other  than  a 40 
coniroiled  foreign [entity, as defined  in section 9D] company,  in  relation to 
that resident),”. 

amended  by  the  substitution for item (b) of the  following  item: 

Amendment of paragraph 74 of Eighth Schedule to  Act  58 of 1962, as  inserted by 
section 38 of Act 5 of 2001  and amended by section 106 of Act  60 of 2001 

95. ( I )  Paragraph 74 of the  Eighth  Schedule to the  Income Tax Act, 1962, is hereby 45 
amended  by  the  substitution for the  definition of “company” of the  following definition: 

‘‘ ‘company’  means  any  ‘company’  as  defined in section 1, except  for any [unit] 
portfolio in a  collective  investment  scheme  contemplated  in  paragraph (e) of that 
definition;“. 
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(2) Subsection (1 ) shall come  into  operation  on  the  date that the  Collective  Investment 
Schemes Control  Act,  2002,  comes  into  operation. 

Amendment of paragraph 76 of Eighth Schedule to  Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 and  amended by section 107 of Act 60 of 2001 

96. (1) Paragraph 76 of the  Eighth  Schedule  to  the  Income  Tax  Act, 1962, is hereby 5 
amended- 

(a)  by the  substitution  for  subparagraph (1) and (2) of the  following  subpara- 
graphs: 

“(1) Subject  to  subparagraph (2), where  a capital distribution of cash 
or an asset in specie is  received by or  accrues  to  a  shareholder in  respect 
of a .share, that  shareholder must- 
(aj where that capital  distqibution  is  received  or  accrues  before 

valuation date, reduce  the  expenditure  contemplated in  paragraph 
20 actually  incurred  before  valuation  date in respect  of  that  share by 
the  amount of that  cash or the  market  value  of that asset in specie; 
and 

(b) where  that  capital  distribution  is  received  or  accrues  on  or  after 
valuation  date, treat the  amount of that cash  or  the  market value of 
that  asset in specie as  proceeds  when that share  is  disposed  of. 

(2)  Where  a  shareholder  uses the  weighted  average  method in respect 
of  shares  that  are  identical  assets  as  contemplated in paragraph  32(3A)(a) 
and a capital  distribution of cash  or  an  asset in specie is  received  by  or 
accrues  to  that  shareholder in respect of those  shares on or  after valuation 
date,  the  weighted  average  base  cost of those  shares  must be determined 

(a) deducting  the  amount  of  that  cash  or  the  market  value  of that asset 
in specie from  the  base  cost of those  shares  held  when that capital 
‘distribution was  received or accrued; and 

(b) ‘dividing the  result by the  number of those  shares  held  when  that 
capital  distribution  was  received or  accrued.”. 

(b)  by the  substitution  for  subparagraph (3) of the  following  subparagraph: 

by- 

“(3) Any  distribution of an  asset in specie received by or  accrued to  a 
shareholder  must  be  treated  as  having  been  acquired g [for] an 
expenditure [incurred  at] equal to the  market  value on the  date 
contemplated in paragraph  75(2),  which  expenditure  must be treated  as 
an  amount  of  expenditure  actually  incurred  and  paid  for the  purposes of 
B r a p h  20(l)(a).”; and 

(c) by the  deletion of subparagraph  (4). 
(2)  Subsection (1) shall  be  deemed  to  have  come  into  operation  on 1 October  2001. 

Amendment of paragraph 78 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of  Act 5 of 2001 
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97. (1)  Paragraph 78 of the  Eighth  Schedule  to  the  Income  Tax  Act, 1962, is  hereby 
amended  by  the  substitution  for  subparagraphs (1) and  (2) of the  following 
subparagraphs: 

“(1)  Where a company  issues  capitalisation  shares, [such] those  capitalisation  45 
shares  must be treated  as  having [a base cost] been  acquired for  expenditure 
incurred  and  paid of nil, except  to  the  extent that the  issue  of  those  shares 

_ _ -  

constitutes  a  dividend, in which  case  they  must be treated as having  been  acquired 
for  expenditure  incurred  and  paid  equal  to  the  amount  of  that  dividend. 

in substitution of previously  held  shares in that company  by  reason  of  a 
subdivision,  consolidation,  or  similar  arrangement  or  a  conversion  contemplated in 
section  40A  or 30B- 
(a) the shareholder  must  disregard  any  capital  gain  or  capital  loss  determined  in 

@ those  newly  issued  shares  must [have] be  treated as- 

(2) Subject to paragraphs  11(1)(g);23 and 35(2),  where a company  issues  shares 50 

respect of  that substitution;  and 55 

(i) havin,g  an  aggregate  base cost  equal  to  the  aggregate  base  cost of the 
previously  held  shares  with  the  aggregate  base cost allocated  among  all 
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those  newly  issued  shares in proportion  to their relative  market  values; 
and 

@J m g  been  acquired  on  the  same date  as those  previously  held shares.”. 
(2) Subsection (1:) shall be  deemed to have  come  into  operation on 1 October 2001. 

- 

Amendment of  paragraph  79 of Eighth Schedule to  Act 58 of 1962, as inserted by 5 
section 38 of Act 5 of 2001 

98. Paragraph  79 of the  Eighth  Schedule to the  Income Tax Act,  1962,  is  hereby 
amended  by  the  substitution in subparagraph (1) for  the  words  preceding  item (a) of the 
following  words: 

“Despite [section] paragraph  76,  where a shareholder  receives  a  capital  distribu- 10 
tion  of  cash or assets in specie, the  amount of that capital  distribution  must  be 
treated as a  capital  gain  for  the  purposes of determining that shareholder’s 

- aggregate  capital  gain  or  aggregate  capital loss, where-”. 

Substitution of paragraph 81 of  Eighth Schedule to Act 58 of 1962, as inserted by 
section 38  of  Act  5 of 2001 and substituted by section 109 of Act 60 of 2001 15 

99. The  following  paragraph  is  hereby  substituted  for  paragraph 81 of  the  Eighth 
Schedule  to  the  Income Tax Act,  1962: 

“Base cost of  interest in discretionary trust 

81. Despite  paragraph 38U(b), aperson’s interest in a discretionary trust 
must  be  treated  as  having  a  base  cost  of nil.”. 20 

Substitution of  Part XI11 of Eighth Schedule to  Act 58 of  1962, as inserted by 
section 38 of Act 5 of 2001 and  amended by section 34 ofAct 19 of 2001 and sections 
110 and 111 of Act 60 of 2001 

100. (1) The following  Part  is  hereby  substituted  for  Part XI11  of the  Eighth  Schedule 
to  the  Income Tax  Act,  1962: 25 

“PART XI11 

FOREIGN CURRENCY 

Definitions 

84. For  purposes of this Part,  unless  the  context  otherwise  indicates- 
“foreign  currency”  means  any  currency  which is not  legal  tender in the I 30 - 
Republic; 
“foreign  currency  asset” in relation  to  a  person  means any  amount in 
foreign  currency- 
(u) which  constitutes  a  unit  of  foreign  currency  of  that  person;  or 
(6)  owing  to that person in respect of any loan,  advance  or  debt  payable to 35 

“foreign  currency  base  cost”  means the base  cost in  respect  of  a  foreign 
currency  asset,  as  determined in accordance  with  paragraph  91; 
“foreign  currency  liability”  means  an  amount in foreign  currency owing by 
thac persoc in respect of any  loan,  advance or debt  incurred  by  that  person; 40 
“foreign  currency  proceeds”  means the proceeds  from  the  disposal  of  a 
foreign  currency asset, as  determined in accordance  with  paragraph  92; 
“personal  ~expenses” of a  person  means any- 
(a )  domestic  or  private  expenses  incurred  outside  the  Republic in respect 

that person; 

of foreign  accommodation  (excluding  the  acquisition of any  immov- 
able  property) or foreign  personal-use assets; or 

45 

jb) traveling  or  maintenance  expenses; 
“personal  foreign  currency  asset”  means  any  foreign  currency  asset  of  a 
person  which  constitutes- 
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(a) an amount which constitutes  a unit  of foreign  currency  in  cash  or cash 
equivalent, held primarily  for  the  regular  payment of personal 
expenses; or 

(b) any one account  held in the  relevant  foreign  currency  with  a  banking 
institution  from  which  funds  can  be  immediately  withdrawn,  which 
account  is used primarily for  the  regular  payment of personal 
expenses; 

“valuation date” means- 
(a) 1 March  2003; or 
(6)  where a person  becomes  a  resident of the Republic after 1 March 2003, 

the date that such  person  becomes a resident. 

Application  of  this  Part 

85. This Part applies in respect of- 
(a )  the acquisition  and  disposal of any  foreign  currency asset; and 
(b) the settlement or part  settlement of any  foreign  currency liability, 
by any  person who is a resident  (other  than  a  resident in respect of whom 
section 241 of the Act applies in respect of any  foreign  currency asset of that 
person in the  relevant  foreign  currency). 

Foreign  currency capital gain and foreign  currency capital loss 

8 6 . ( 1 )  Despite  anything to the  contrary  contained in the  Act,  a  person’s 
foreign  currency capital gain  for  the  year of assessment in respect of- 
(a) the  disposal of a  foreign  currency asset (other  than  a  personal  foreign 

currency asset), is  the  amount by which  the  foreign  currency  proceeds 
exceed the foreign  currency  base cost; or 

(b) the  settlement or part  settlement of any  foreign  currency liability due 
by that person,  is the amount  determined in accordance  with  paragraph 
93(1). 

(2) Despite  anything to the  contrary  contained in the  Act,  a  person’s 
foreign  currency capital loss  for  the  year of assessment in respect of- 
(a )  the  disposal of a  foreign  currency asset (other  than  a  personal  foreign 

currency asset) is  the amount by which  the  foreign  currency  base cost 
in respect of that asset  exceeds  the  foreign  currency  proceeds;  or 

(b) any  settlement or part  settlement of any  foreign  currency liability due 
by that person, is  the amount  determined in accordance  with  paragraph 
93(2). 

(3) The  amount of any  foreign  currency capital gain  or  foreign  currency 
capital loss of a  person  during  any  year of assessment, as contemplated  in 

- subparagraphs (1) and (2), respectively, shall be  treated as a capital gain or 
capital loss,  as  the  case  may be, for  purposes of determining  the  aggregate 
capital gain or aggregate capital loss of that person for that year in terms  of 
this Schedule. 

Disposal  of  foreign  currency asset 

~~ 

87. A  disposal of a  foreign  currency  asset  includes- 
(a)  the  conversion,  sale,  donation,  expropriation,  cession,  exchange or 

any  alienation  or transfer of that foreign  currency asset; 
(b) the  forfeiture,  termination,  redemption,  cancellation,  surrender,  dis- 

charge,  relinquishment, release, waiver,  renunciation,  expiry, aban- 
donment or loss of that foreign  currency asset; or 

(c) the  vesting of any  foreign  currency  asset of a  trust in a  beneficiary of 
that trust. 

Events  treated  as  acquisition or disposal  of  foreign  currency asset 
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88.(1) A person  must  be treated as having  acquired on valuation  date  all 
foreign  currency assets (other  than  personal  foreign  currency assets) of that 
person  which  have  not  been  disposed of by that person  before that date. 

(2) Where  a person- 55 
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(a)  ceases to be a  resident; or 
(b)  who is  a  resident, is as  a result of the application of any  agreement 

entered into by the Republic with any  other  country for the  avoidance 
of double  taxation,  treated  as not being a resident, 

that person must be treated as having disposed of all foreign currency assets 
(other than personal  foreign currency assets) acquired and not disposed of 
by that person  before so ceasing  to be or  treated as not  being  a resident. 

(3) Where the provisions of section 241 become applicable  to  a person in 
respect of' any foreign  currency asset of that  person,  that person must, for 
the  purpc~ses of this Part, be treated as  having  disposed of all foreign 
currency assets (other than  personal  foreign  currency  assets) of that person 
which were not disposed of immediately before section 241 became 
applicable. 

(4) Where  the  provisions of this Part become  applicable  to  a person, that 
person must, for the purposes of this Part, be treated  as having acquired all 
foreign  currency assets (other than personal foreign  currency  assets) of that 
person which  were not disposed of immediately  before this Part became 
applicable.. 

(5) Where  a person commences to hold a  foreign  currency  asset  which  is 
included in the foreign  currency asset pool, as a  personal  foreign currency 
asset, that person must be treated as having  disposed of that foreign 
currency a.sset on  the date that the person so commences to hold that foreign 
currency asset  as  a  personal  foreign  currency asset. 

(6) Where  a person ceases  to hold a  foreign  currency  asset  as personal 
foreign currency asset, that  person  must be treated  as  having acquired that 
foreign  currency  asset on the  date  that  the  person so ceases to hold that 
foreign currency asset as a personal foreign currency  asset. 

Exchange  of  foreign  currency  assets  denominated  in  same  foreign 
currency 

89. (1) Subject  to  subparagraph (2), where  a  person  exchanges one 
foreign currency  asset for another  foreign  currency  asset  which is 
denominated in the same currency, there shall, for the  purposes of this 
Part- 
(a) be  no disposal by that person of the  foreign  currency  asset which is 

surrendered in exchange  for that other  foreign  currency  asset,  to the 
extent  that  the value in foreign  currency of that foreign currency asset 
so surrendered does not  exceed the value in foreign currency of that 
other  foreign  currency  asset; and 

(b) be no  acquisition by that  person of the foreign  currency  asset which is 
obtained in exchange for that  other  foreign  currency  asset, to the 
extent. that  the  value in foreign currency of that foreign  currency asset 
so obtained  does not  exceed the value in foreign  currency of that other 
foreign currency  asset. 

(2) Subparagraph (1) does not apply to the extent  that the foreign 
currency asset obtained or  surrendered in exchange for the other foreign 
currency asset  constitutes  a personal foreign currency  asset. 

Foreign  currency  asset pool 
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90. (1) A persor! rnmt maintain a foreign  currency  asset poo! for each 
foreign currency in which  any foreign currency asset of that person is 
denominated, which must- 
(a)  include the total amount  in foreign currency of all  foreign currency 

50 

assets (other than personal  foreign  currency  assets) acquired on or 
after valuation date,  (including any amount of interest which is 
deemed to have accrued  for purposes of the Act in respect of  any 
foreign currency  asset); and 55 

(b) be reduced by the amount in foreign currency of any foreign currency 
asset included therein,  which has been disposed of by that person on or 
after valuation date. I 
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(2) The total asset pool base cost in respect of the  foreign currency asset 
pool  ccntemplated in subparagraph (l), is detemlined  as  the sum of the 
values in foreign currency of each  foreign currency asset contemplated in 
subparagraph (l)(a), translated into  the currency of the Republic at  the 
average exchange  rate for the year of assessment  during which the relevant 
foreign currency asset was acquired,  subject  to paragraphs 95 and 96, 

5 

reduced by the foreign currency base  cost of any foreign currency assets 
disposed of as contemplated in subparagraph (l)(b). 

Foreign  currency  base cost of  foreign  currency asset 

91. The base cost of a  foreign  currency asset disposed of by a  person  is 10 
an amount  which bears to the  total  asset  pool base cost determined in terms 
of paragraph 90(2) prior to  that  disposal, the same ratio  as  the  value in 
foreign currency of that foreign currency asset so disposed of bears to the 
total value in foreign currency of the  relevant  foreign currency asset pool 
determined in terms of paragraph 90(1) prior to  that disposal. 15 

Foreign  currency  proceeds 

92. Subject  to paragraphs 95 and 96, the proceeds from the  disposal by a 
person of a  foreign currency asset is  an amount  determined by translating 
the value in foreign currency of that asset  into the  currency of the  Republic 
at  the  average  exchange  rate for  the  year of assessment during which that 
asset is disposed of  and- 
(a) reducing  that amount by- 

(i) any capital gain determined in terms of this  Schedule in respect of 
the  disposal of that foreign  currency asset (otherwise  than in 
terms of the application of this Part),  which was included in that 
amount; or 

(ii) any other  amount  included  therein,  which  is  or was during  any 
year of assessment included in the  taxable  income of that  person 
(or of that person's spouse  in  the case of an asset transferred to 
that  person as contemplated in paragraph 95) in respect of that 
foreign currency asset; or 

(b) increasing that amount by any capital loss determined in terms of this 
Schedule in respect of the  disposal of that  foreign currency asset 
(otherwise than in terms of the  application of this Part). 

Settlement of foreign  currency liability 

I 93. (1') A person must be treated as  having a foreign currency capital  gain 
from the settlement or part settlement by that person of any  foreign 
currency liability, to  the  extent  that the amount  settled or part settled, 
translated into the currency of the  Republic at the average  exchange rate  for 
the year of assessment  during  which  that foreign currency liability  was 
incurred,  exceeds that amount  translated into the currency of the  Republic 
at the average  exchange  rate  for  the year of assessment  during  which  that 
foreign  currency liability was settled or part-settled. 

(2) A person must be treated as  having a foreign currency capital  loss 
from the  settlement or part  settlement by that person of any foreign 
currency liability, to the  extent  that the amount  settled or part  settled, 
translated into the currency of the Republic at  the  average  exchange  rate for 
the year of assessment during which  that foreign currency liability was 
settled or part settled,  exceeds  that amount translated into the currency of 
the Republic  at  the  average  exchange rate  for the  year of assessment during 
which that  foreign currency liability was incurred. 

(3) A person must disregard any  foreign currency capital gain or foreign 
currency capital  loss determined during  any year of assessment in respect of 
the  settlement of any foreign currency  liability,  to  the  extent that the  amount 
of that foreign currency liability  was  utilised  otherwise than t o -  
(a) acquire  any  right in terms of a forward exchange  contract or a  foreign 

currency option  contract; 
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acquire  any foreign currency asset other than a personal foreign 
currency asset; 
acquire  any foreign equity  instrument  or any asset in local currency as 
contemplated in paragraph 43; or 
refinance any  foreign  currency liability which  was utilised to acquire 
any asset contemplated in item (a) ,  (b) .or (c), 

5 

which  was  not  disposed of by that  person  during any previous year of 1 
assessmerc 

Involuntary disposal of foreign currency asset 

94. A person must disregard any foreign currency  gain  or  foreipn 10 
currency loss determined in respect of an  involuntary disposal of any 
foreign  currency asset by way of expropriation,  theft or physical loss. 

Transfer of foreign currency assets between spouses 

95. Where  a person disposes of any  foreign  currency asset to his or her 
spouse-- 

(a)  that person must be treated as  having  disposed of that foreign currency 
asset  for  proceeds  equal  to  the  foreign currency base cost of that 
foreign currency asset; and 

(b) that  spouse must, for purposes of paragraph 90(2), treat that foreign 
currency base cost  as the value of that asset in the currency of the 
=blic on the date of acquisition. 

Application of provisions of Eighth Schedule 

15 

20 

96. (1) The provisions of paragraphs 11(2)(a), ( e )  and (i) ,  12( l), 12(2)(a), 
13-, 38,39,40,56,62,63,68,69,70,71,72,73,80 and 82 and 83 1 
of the  Eighth  Schedule  to  the Act, shall  apply mutatis mutandis in respect of 

capital  loss resulting from the  disposal of any foreign currency asset. 
the  determination of any foreign currency  capital gain or foreign currency 

25 

(2) For purposes of paragraph 96(1), any  reference in any provision 
referred  to in that  paragraph to- 
(a)  the market  value  shall be treated as  a  reference to the relevant value in 30 

foreign  currency  translated to the  currency of the Republic at  the 
average  exchange  for the relevant year of  assessment; and 

(b) the  base cost shall be treated as  a  reference  to the foreign currency base 
__ cost.”. 

(2) Subsection (1) shall come into  operation on 1 March  2003  and shall apply in 35 
respect of years of assessment  commencing  on of after  that  date. 

Amendment  of paragraph 86 of Eighth Schedule to Act 58 of 1962, as inserted by 
section 38 of Act 5 of 2001 and amended by section 35 of Act  19 of 2001  and section 
112 of Act 60 of 2001 

101. Paragraph 86 of the Eighth  Schedule  to the Income Tax Act, 1962, is hereby 40 
renumbered as paragraph 97. 

Amendment  of section 18 of Act 91 of  1964, as amended by section 2 of Act  95 of 
1965, section 6 of Act LO5 of 1969, section 4 of Act 71 of  1975, sectian 3 of Act 105 
of 1976, section 3 of  Act 112 of 1977, section 4 of Act 84 of 1987, section 13 of Act 59 
of 1990, section 11  of Act 45 of 1995, section 48  of  Act 53 of 1999,  section 37  of Act 45 
19 of 2001 and section 119  of  Act 60 of 2001 

102. Section 18 of the Customs and Excise Act, 1964, is hereby amended- 
( a )  by the substimion for paragraph (a )  of subsection (1) of the following 

paragraph: 
“(a) except as otherwise  prescribed by rule- 50 

(i) the importer or owner of any  imported  goods landed in the 
Republic; 
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(ii) the licensee of any customs and excise  manufacturing ware- 
house in which  excisable  or fuel levy goods.are  manufactured; 

(iii) the licensee of any  storage  warehouse in which excisable or 
fuel levy goods are stored; 

(ivj the licensee or owner of any imported goods  stored in a 
customs and excise storage  warehouse; or 

(v) any clearing agent licensed in terms of section  64B  appointed 
by such importer,  owner of licensee, 

may enter such goods for removal in bond and may remove such 
goods or cause such goods to be removed- 
( m )  in the case of goods contemplated in subparagraph  (i), to any 

place in the Republic appointed as  a  place of entry  or 
warehousing under this Act or  to any place  outside  the 
Republic: Provided  that any goods which are in transit through 
the Republic as contemplated in subsection (1 A), may only be 
so entered and removed  or caused to be so removed by such 
licensed clearing agent; or 

(bb) in the case of goods contemplated in subparagraphs  (ii), (iii) or 
(iv),  to any warehousing  place in the Republic or to  any place 
in any  other  country in the common customs  area  appointed as 
a warehousing place  for rewarehousing at that  place in another 
such warehouse.”; 

(b) by the addition to subsection (1) of paragraph If) of the  following  paragraph: ‘‘a Any  goods  entered for removal in bond may, except  if  exempted 
by rule, when carried by road only be transported by a  licensed  remover 
of goods in bond contemplated in section 64D,  whether or not the goods 
are wholly or partly transported by road.”; 

(c) by the substitution for subsection (2) of the  following  subsection: 
“(2:1 In addition to  any  liability for duty incurred by any person under 

any provision of this Act,  but subject to  the  provisions of section 99(2), 
the person who [removes] ~ enters any goods for removal in bond  or who 
may remove in bond any goods Contemplated in subsection (1) and who 
removes or causes such goods  to be so removed,  shall subject to the 
provisions of subsection (3) ,  be liable  for  the  duty  on all goods  which [he 
SO removes] are so entered  and so removed in bond.”. 
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Insertion of section 37B of Act 91 of 1964 

103. (1) The following section is hereby inserted in the  Customs and Excise  Act,  1964 
after section  37A: 

“Provisions relating to the manufacture, storage, disposal and use of 
biofuel, biodiesel or bioethanol 

37B. (1) For the  purposes of this Act, unless the context  otherwise 
indicates-- 
‘biofuel’ means any goods  used  as liquid fuel manufactured from any 
vegetable or other  material,  not being any material from which mineral 
fuels, oils or other goods  are  obtained  as provided in Chapter 27 of Part 1 
of Schedule No. 1; 
‘biodiesel’ means  a biofuel as specified in and described in any note to any 
heading or in any  subheading of Part 1 of Schedule No. 1, any item of 
Section A of Part 2 or Part 5 of the said Schedule No. 1 or any item of 
Schedule No. 3 ,4 ,5  or 6 capable of use as  a  substitute for or  an  additive to 
distillate fuel; 
‘bioethanol’ means  a  biofuel as specified in and described in any note  to any 
heading o r  in any  subheading of Part 1 of Schedule No. 1, any item of 
Section A of Part 2 or Part 5 of the said Schedule  no. 1 or any item of 
Schedule No. 3, 4, 5 or  6 capable of use as a substitute  for or additive  to 
petrol; 
‘distillate fuel’  or ‘diesel’ means distillate fuel defined in the  Notes  to 
Chapter 2.7  of Part 1 of Schedule No 1 and liable  to  customs duty as 
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specified in the said Part 1 and to excise duty and fuel  levy as specified in 
Section  A of Part 2 and Part 5, respectively, of Schedule  No. 1; 
‘manufacture’ in relation to  biofuel  includes  mixing  biofuel with distillate 
fuel or petrol; 
‘petrol’ means petrol as defined in the Notes to Chapter 27 of Part 1 of 
Schedule No 1 and  liable  to customs duty  as specified in the  said  Part 1 and 
to excise duty and  fuel levy as  specified in Section  A of Part 2 and Part 5 ,  
respectively, of Schedule No. 1. 

(i) in this  section; 
(ii) by the Minister in any  amendment of any Schedule in terms of any 

(iii) by the Commissioner in any rule, 
the provisions of this Act governing  the  administration of excisable  goods 
or  fuel  levy goods, including the levying of duty and granting of any rebate 
or refund of duty  on such goods,  shall apply mutatis mutandis to biofuel. 

(h)  The Minister may, in prescribing any licence  for  the manufacture of 
biofuel in any item of Schedule No. 8 under  the  provisions of section 60, 
exempt any person or class of persons  from licensing in respect of any 
manufacturing  process in the production of biofuel or any  goods used in the 
production of biofuel. 

(3) Notwithstanding  anything  to  the  contrary  contained in this Act, the 
Minister may, in any amendment of any  Schedule under any provision of 
this Act, specify- 
(a) in which proportion distillate fuel and  biodiesel  or  petrol and 

bioethanol  may be mixed to be classifiable  under any tariff heading or 
item; 

(0) a different rate of duty and extent of rebate or refund on the basis of the 
proportionate  content of distillate  fuel or biodiesel or petrol  or 
bioethanol in any such mixture. 

(2) (a) Except where  otherwise provided- 

provision of this Act;  or 

(4) The Commissioner may- 
(a) require any seller of biofuel  to register in terms of section 59A; 
(h) make rules- 

(i) to  exempt any person who is required to licence  under any 
provision of this Act from furnishing  security; 

(ii)  concerning payment of duty, accounts  to be kept and procedures 
regulating the manufacture, storage, disposal or use of biofuel; 

-(iii) to delegate, subject to section  3(2),  any  power  which  may be 
exercised and assign any duty that shall be performed by the 
Commissioner in terms of this Act  to  any officer; 

(iv) regarding all matters which are required or permitted in terms of 
this section to be prescribed by rule; 

(v) in respect of any other  matter  which  is necessary to  prescribe and 
useful to  achieve the efficient and effective administration of this 
section.”. 

(2) Subsection ( I )  shall come into  operation on a date to be determined by the 
President by proclamation in the Gazette. 

Amendment of section 47 of Act 91 of 1964, as amended by section 11 of Act 95 of 
1965, section 17 of Act  105 of 1969, section 2 of Act 7 of 1974, section 7 of Act  105 
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of 1976, section 10 of Act  112 of 1977, section 6 of Act  110 of 1979, sections 9 and 15 50 
of Act 98 of 1980, section 8 of  Act  86 of 1982, section 6 of Act 52 of 1986, section 15 
of Act 84 of 1987, section 4 of Act 69 of i988, section 6 of Act 68 of 1989, section 22 
of Act 59 of 1990, section 3 of Act 61 of 1992, section 37 of Act 45 of 1995, section 4 
of Act 44 of 1996, section 63 of Act  30 of 1998, section 53 of Act 53 of 1999 and 
section 126 of Act 60 of 2001 55 

104. (1) Section 47 of the Customs and Excise  Act, 1964 is hereby amended by the 
substitution  for the words following paragraph (u)(iv) of subsection (8) of the following 
words: 

“shall  be subject to the International Convention on the  Harmonized  Commodity 
Description  and Coding System done in Brussels on 14 June  1983 and to the 60 
Explanatory  Notes to the Harmonised System issued by the Customs Co-operation 
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Council,  Brussels  (now  known as  the World Customs  Organisation)  from  time to 
time: Provided that where  the  application of any  part of such  Notes or any 
addendum  thereto  or  any  explanation  thereof is optional  the  application of such 
part, addendum or explanation  shall be in the  discretion of the  Commissioner.”. 

(2) Subsection ( I) shall be deemed to have come  into  operation  on  12  Decem- 5 
ber  200 1. 

Amendment of section 50 of Act 91 of 1961,  as inserted by section 66 of Act 30 of 
1998 

105. The  following  section  is  hereby  substituted for  section 50 to the Customs and 
Excise  Act,  1964: 10 

“Provisions relating  to the disclosure of information in terms of 
agreements  and conventions 

50. Notwithstanding  the  provisions of section 4(3)- 
(a) the  Commissioner  may, in accordance with- 

(i) any  agreement or convention  in  respect of customs  co-operation 
to which the  Republic  is  a  party; or 

(ii) any  other  international  agreement or convention to which  the 
Republic  is a party and in circumstances  where  the  Commis- 
sioner  is,  on  good  cause  shown, satisfied that the international or 
regional  interest or national  public  interest in the disclosure of 
information  outweighs any potential  harm to the person, firm or 
business to whom  or to which  such  information relates- 
(aa) disclose,  or,  for  the  purpose of subparagraph (i), in writing 

authorise  any officer to disclose,  any  information relating to 
any  person, firm or  business  acquired by  an  officer in 
canying  out any  duty  under  this  Act; 

(bb) render  mutual  and  technical  assistance in accordance  with 
any  convention or agreement  contemplated  in  subparagraph 
(i); and 

(cc) in writing  authorise  any officer to  exercise  any  power  under 
this  Act  which may be  considered  necessary  for  the 
purposes of rendering  such  assistance  or  obtaining  such 
information; 

(6) the  Commissioner  may, in the  circumstances  contemplated in para- 

(i) disclose,  such  information  or  as  contemplated in paragraph  (a)(i), 
authorise  such  disclosure, to a  person  authorised to act on behalf 
of any  international  agency,  institution or organisation  with 
which an agreement  has  been  entered  into  with  the  Republic;  and 

(ii) specify  the  purpose for which  such  disclosure is authorised  and 
the manner in which  or  the  conditions  under  which  such 
disclosure  is to be  made.”. 

graph fa)- 

Insertion of section 50A in Act 91 of 1964 

106. The  following  section  is  hereby  inserted  after  section 50 of the  Customs and 
Excise Act,  1964: 
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“Joint, one-stop or juxtaposed international land border posts 

50A. (1) The  Commissioner may by  rule in accordance  with  any 
international  agreement  concerning joint,  one-stop  or  juxtaposed interna- 
tional land  border  posts  and  places of entry for  the  Republic  and an 
adjoining state- 
(a) in respect of such  places situated in  the territory of the Republic- 

50 

(i) allow  and  appoint  any  such  place as  a place of entry  for  the 
adjoining  state  through  which  goods may be imported or 
exported  and  where  goods  may  be  entered  for  customs  and  excise 
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purposes in accordance  with  the  national  legislation of  the 
adjoining  state;  and 

(ii)  allow officers of  the  competent  customs  authority of the  adjoining 
state  to  perform  such  duties and functions and exercise such 
powers as may be required and prescribed by the national 
legislation of the  adjoining  state  to  effect  entry and clearance of 
goods  through  such  place  and  matters  incidental  thereto; and 

(b) in respect of such  places  situated in the  territory of the  adjoining 
state- 
(i) deem such a  place  to  be  a  place of entry  for  the  Republic through 

which  goods  may be  imported or exported  and  where  goods may 
be entered  for  customs  and  excise  purposes; and 

(ii) allow officers to  exercise  their  powers and perform  their  duties 
and  functions  under  the  Act  in  such  places. 

(2) Notwithstanding  anything  to  the  contrary in any  other law contained, 
for  purposes of this Act- 
(a) any  such  place  situated in the  territory of an  adjoining  state  shall be 

(b) whenever,  within  such a  place,  situated  within  an  adjoining state- 
deemed  to be a  place  situated  in  the  Republic;  and 

(i)  any  goods  are  detained for  purposes of this  Act,  such  goods shall 
as soon as practicable  be  removed  to  the  State  Warehouse  or other 
place  indicated by the  Controller  within  the  territory of  the 
Republic; or 

(ii)  any  person is  detained  for  purposes of this  Act,  such  person shall 
without  delay  be  secured  in  an office of the  South  African Police 
Service  closest  to  such  place. 

(3) Whenever such a  place is situated  within  the  territory of the  Republic, 
and  the  national  legislation of the  adjoining  state  provides  for  the  detention 
of goods  or  persons at such  place,  the  Commissioner  shall  allow  for the 
removal of such  detained  goods  or  persons by the  competent  customs 
authorities of the  adjoining  state  from  such  a  place  to the territory of the 
adjoining  state. 

(4) The  Commissioner may in  administering  the  provisions of this 
section,  notwithstanding  anything  to  the  contrary in this Act or  in  any other 
law contained- 
(a) decide  or  determine any  matter  or  perform  any duty or  impose any 

(b) make rules- 
condition in connection with the  provisions so administered; 

(i)  where  reference is  made in such  agreement  to  customs or 
competent  authorities,  to  domestic  national  or  customs law or any 
other  matter  which  requires  either  expressly  or by implication 
application of customs  legislation; 

(ii) in connection  with  the  entry of goods  imported  or  exported and 
documents to be  produced  in  support  thereof; 

(iii)  prescribing  forms  or  procedures  or  specifying any condition  to be 
complied with to  give  effect  to  any  agreement  contemplated in 
this  section; 

(iv) to delegate  subject to section 3(2) any power, duty or  function  to 
any officer or  any  other  person;  and 

(v)  regarding any other  matter which may be necessary  or  useful  for 
purposes of administering  such  places.”. 

Amendment. of section 61 of .Act 91 c?f 1964, as amended by secticn 22 ef Act $4 cf 
1987 
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107. Section  61 of the  Customs  and  Excise  Act,  1964  is  hereby  amended by the 
substitution  for  subsection  (4) of the  following  subsection: 55 

“(4) (a )  Not more  than one licence  shall  be  issued in respect of any customs and 
excise  warehouse:  Provided  that  the  Commissioner may, on such  conditions as [he] 
the  Commissioner may in each case  impose,  issue  a licence- 
(i) to the  owner or person in possession or  control of any  customs and excise 

storage  ormanufacturing  warehouse  in  which  excisable or fuel  levy  goods  are 60 
stored  or  manufactured;  and 
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(ii) to each  person who obtains  for  distribution [forj 0” [his] own account  these 

(b) The  owner  or person in  possession or control of such  warehouse who is so 
licensed  shall be liable  for  the  fulfilment of all obligations  under this Act in respect 
of such goods in such  warehouse.  Provided  that  each  person  to whom a  licence  is 5 
so issued  shall be liable  for  any liability incurred  under  this Act in respect of goods 
so obtained [taken by him] from  such  warehouse.”. 

goods from [that] any such  warehouse. 

Insertion of section 64F of  Act 91 of 1964 

108. (1) The  following  section  is hereby inserted  in  the  Customs and Excise  Act,  1964 
after  section  64E: 10 

“Licensing of distributors of fuels obtained from the licensee of a 
customs and excise manufacturing  warehouse 

64F. (1) For the  purposes of this  Act,  unless  the  context  otherwise 
indicates-- 
‘licensed  distributor’ means any  person who- 
(a) is  licensed in accordance with the  provision of section 60 and this 

section; 
(b) obtains at any place in the  Republic  for  delivery  to  a  purchaser in any 

other  country of the  common  customs  area  for  consumption in such 
country  or  for  export  (including  supply  as  ships’  or  aircraft  stores), 
fuel,  which  has  been  or is deemed  to  have  been  entered  for  payment of 
excise  duty and fuel levy, from  stocks of a  licensee of a  customs  and 
excise  manufacturing  warehouse;  and 

(c) is  entitled  to  a  refund of duty in terms of any provision of Schedule No. 
6 in .respect of such  fuel  which  has  been  duly  delivered  or  exported  as 
contemplated  in  paragraph (6); 

‘fuel’ means any  goods  classifiable  in  any  item of Section A of Part 2 of 
Schedule No. 1 liable  to  excise duty and goods  classifiable  in.  any  item  of 
Part 5 of Schedule  No. 1 liable  to  fuel  levy,  used as fuel. 

(2) (a) No person,  except a  licensee of a  customs  and  excise  warehouse, 
who  removes  to any other  country in the  common  customs  area or  exports 
any  fuel,  which  has  been  entered  or  is  deemed  to  have been entered  shall  be 
entitled  to  any  refund of duty unless  such  person  is  a  licensed  distributor as 
contemplated  in  this  section. 

(b) Application  for  such a  licence  shall  be  made  on  the  form  prescribed 
by the  Commissioner by rule  and  the  applicant  shall  comply with all the 
requirements  specified  therein  and with any  additional  requirement  that 
may  be  prescribed in any other  rule  and as may  be  determined by the 
Commissioner  in  each  case. 

(c) Before any licence is issued  the  applicant  must fumissh security  as 
contemplated  in  section 60( l)(c): Provided  that  the  Commissioner may, on 
good  cause  shown,  to  the  extent  considered  reasonable in each case,  exempt 
any  person  from  furnishing  such  security  or  reduce  the  amount of such 
security. 

(3) (a) In  addition  to any other  provision of this  Act  relating  to  refunds of 
duty, any refund of duty  contemplated  in  this  section  shall be subject  to 
compliance with the  requirements  specified in the  item of Schedule No. 6 
providing  for  such  refund  and  any  rule  prescribing  any  requirement  in 
respect of the  movement of such  fuel  to  any  such  country or for  export. 

(b) Notwithstanding  anything  to  the  contrary  contained in this  Act,  the 
Commissioner may pay any such  refund  at  such  intervals  for  such  periods 
and on such  conditions as  may be  prescribed by rule. 

(a) prescribing  the  forms  to  be  completed  and  the  procedures  to  be 
followed and other  requirements  to be  observed  for  the  purposes of 
administering  the  provisions of this  section  and  the  provisions  for  a 
refund of duty in  Schedule No. 6; 

(b) in  respect of all matters  which  are  required  or  permitted  in  terms of this 
section  to  be  prescribed by rule; 

(4)  The  Commissioner may make rules- 
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(c) in respect of any  other  matter  which  is  necessary  to  prescribe and 
useful to achieve the efficient  and  effective  administration of this 
section. 

( 5 )  ( a )  (i) Any person who  in any application  for  a  refund of duty in terms 
of the  provisions of Schedule  No. 6 makes  a  false  statement  shall  be guilty 
of an ofTence and  liable  on  conviction  to a fine not exceeding RlOO 000 or 
double  the  amount of  any duty  refunded as a result of the  false statement  for 
refund,  whichever  is  the greater, or  to  imprisonment  for a period not 
exceeding 10 years,  or  both  such fine and  imprisonment  and  the  fuel in 
respect ‘of which  the  offence  has been committed  shall be  liable  to  forfeiture 
under  this Act. 

(ii) For  the  purposes of subparagraph  (i),  any  forfeiture  amount  in  respect 
of such  fuel  shall  be calculatedbn  the basis of the usual retail  price thereof 
on  the  date  the  false  statement was submitted or on  the  date of assessment 
of such  amount,  whichever  is  greater.”. 

(2) Subsection  (1)  shall  come  into  operation on a date  determined by  the  President by 
proclamation  in  the Gazette. 
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Amendment of section 75 of Act  91 of 1964, as amended by section 13 of Act 95 of 
1965, section 10 of Act 57 of 1966, section 8 of Act 85 of 1968, section 25 of Act 105 
of 1969, section 8 of Act 103 of 1972, section 2 of Act 68 of 1973section 9 of Act 71 20 
of 1975, section 27 of Act of  1977, section 28 of Act 93 of 1978, section 10 of Act  110 
of 1979, section 19 of Act 86 of 1982, section 6 of Act 89 of 1984, section 11 of Act  101 
of 1985, section 9 of Act 52 of 1986, section 23 of Act 84 of 1987, section 8 of Act 69 
of 1988, section 13 of Act 68 of 1989, section 29 of Act 59 of 1990, section 13 of Act 
61 of 1992, section 7 of Act 98 of 1993, section 10 of Act 19 of 1994, section 53 of Act 25 
45 of 1995, section 61 of Act 30 of 2000, section 50 of Act  19 of 2001 and section 130 
of Act 60 of 2001 

109. (1) Section 75 of the  Customs  and  Excise  Act,  1964, is hereby  amended  by  the 

“( 11A) (a)  Where  any  applicant  for a refund of duty  in  terms of any item of 
Schedule NO. 6 ,  which  relates  to  circumstances  other  than  those  referred to in 
subsection (Il) ,  if required to prove  payment of duty  on  the  goods in respect of 
which  the  refund  is  claimed in terms of  any Note to such  item,  is  unable to prove 
such  payment by production of an entry  or  deemed  entry  for  home  consumption as 
provided  in  this  Act, the Commissioner may, notwithstanding  anything  to the 
contrary  contained  in  this  Act,  allow  such refund- 
(i)  on  the  basis of any evidence  produced  by  such  applicant;  and 

(ii) by taking  into  account any other  evidence  contained in accounts  or  invoices  or 
other  documents  relating  to  the  removal of the  goods  concerned  from any 
customs and excise  manufacturing  or  storage  warehouse, any other  records 
required to be kept  in  terms of the Act or any  other  facts  that may  be available 
or requested  by the  Commissioner, 

if,  in  the  relevant  circumstances of each  case,  the  Commissioner  considers that 
such  evidence  is  reasonably sufficient to allow such  refund:  Provided  that  where it 
is so specified in  the  relevant  item of Schedule No. 6, the  duty  refundable shall be 
calculated at the lowest  rate  operative during any  period not exceeding 12 months 
prior to the  date [he goods  were  placed under the  procedure  specified  in  such  item. 

(i)  goods  found  to  be  off-specification or which  have  become  contaminated  or 
have  undergone  post-manufacturing  deterioration  and  are  returned to a 
customs and excise  manufacturing  warehouse  for  reprocessing or destruction; 
and 

(ii) any fuel levy goods  removed  to  another  country  in  the  common  customs  area 

insertion  after  subsection (1 1) of the  following  subsection: 

(h) Any  such  refund  provision  in  Schedule No. 6 may include- 

or for export or to a customs and excise  storage  warehouse.”. 
. _  

(2) Subsection (1) shall be deemed  to  have  come  into  operation  on 1 October 2002. 
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Amendment of section 99 of Act 91 of 1964, as amended by section 15 of Act 95 of 
1965, section 17 of .4ct 85 of 1968, section 7 of Act 98 of 1970, section 34 of Act 112 
of 1977, section 12 of Act 110 of 1979, section 24 of Act 86 of 1982, section 62 of Act 
45 of 1995, section 71 of Act 30 of 1998, section 68 of Act 53 of 1999 and  section 138 
of Act 60 of 2001 5 

110. ( I )  Section 99 of the Customs  and  Excise Act 1964,  is  hereby  amended- 
fa) by the  substitution  for  paragraph (a)  of subsection (2) of the  following 

"(& (ij ( U U )  An agent  appointed by my importer,  expofier,  manufac- 
turer, licensee or any  other principal, hereinafter  referred 
to  as the principal; and 

(bb)  any  person  who  represents  him-  or  herself as such an 
agent to any  officer and is accepted as such  by  the officer 
concerned, 

shall in respect of the matter in question  be  liable  for  the 
fulfilment of all obligations  imposed  by this Act  on  such 
principal. 

(aa) the  payment of all duties  and  charges; 
(bb)  the  payment of penalties; and 
(cc) the  payment of amounts  demanded  under  section 

which may be  incurred in respect of the  matter in question. 
(iii) Whenever  an  agent or any  person  contemplated  in  subpara- 

graph (i)(bb) delivers  any  document of whatever  nature 
required to be  completed  and  presented for any purpose  under 
this Act wherein- 
(aa) any  principal  contemplated  in  subparagraph  (i)(ua)  has 

not  been  disclosed;  or 
(bb)  the  name of such  agent or  the name of another  agent is 

stated as the  principal as contemplated  in  section  64B(6); 
or 

paragraph: 

Cii) The  fulfilment of such  obligations shall include- 

8 8 ( 2 ) ( 4 ,  

(cc) any principal is a  person  outside  the  Republic, 
such  agent  or  person  shall,  notwithstanding  paragraph (iv), in 
all respects be  liable  for  the fulfilment of all the  obligations 
imposed on such  a  principal  under this Act. 

(iv) Except as provided  for  in  paragraph (iii), the  agent  or person 
contemplated in this section  shall  cease to be so liable if  such 
agent  or  person  proves that- 
(aa)  such  agent or person  exercised  reasonable  care  to  ensure 

that every  document  completed  and  presented  and eve0 
act performed  or  procedure  followed for purposes of this 
Act.by  such  agent  or  person  complied in all respects with 
the  requirements of this Act,  the rules, any  prescribed 
procedures  or  requirements of the  Commissioner and  the 
terms  and  conditions of any  agreement  entered  into with 
the  Commissioner;  and 

(bb) all reasonable  steps  were.taken  by  such  agent or person. 
including  those  mentioned in any  agreement  contem- 
plated in subparagraph (aa), to prevent  any  non- 
fulfilment of the provisions of this  Act. . 

(v) For  purposes of subparagraph  (iv)  reasonable  care or step: 
shall not  include  reliance  solely  on  information  supplied  by the 
principal.";  and 

(b) by  the  deletion of subsection (5) .  
(2) Subsection (1) :shall come  into  operation  on  a  date fixed by  the  President by 

Proclamation in the Gtzzette. 
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Amendment of section 105 of  Act 91 of 1964, as substituted by section 2 of Act 111 
of 1991 and amended by section 65 of Act 45 of 1995, section 72 of Act 30 of 1998, 
section 6 of Act 32 of 1999 and section 63 of Act  30 of 2000 

111. (1) Section 1115 of the  Customs and Excise Act, 1964,  is hereby amended by the 
substitution for para,graph (b) of the  following  paragraph; 5 

“(b) the  interest so payable  shall be paid at  a  rate [which] the Minister of Finance 
[may from time to time fix by  notice in the Gazette] determines in terms of 
section 80(l)(b) of the  Public  Finance  Management Act, 1999 (Act No. 1 of 
1999).”. 

proclamation in the Gazette. 
(2) Subsection (1) shall come into  operation  on  a date to be fixed by the president by 10 

Amendment of section 114 of Act 91 of 1964, as substituted by section 33 of Act 105 
of 1969, section 12 of Act 71 of 1975, as inserted  by section 36 of Act 112  of 1977, as 
substituted by section 13 of Act 101 of 1985, section 32 of Act 84 of 1987, section 37 
of Act 59 of 1990, section 34 of Act 34 of 1997, section 71 of Act 53 of 1999 and 15 
section 140 of Act 60 of 2001 

112. Section I14 of  the  Customs  and  Excise  Act,  1964 is hereby amended- 
(a)  by the substitution  for  paragraph (a) of subsection (1) of the  following 

paragraph: 
“(a)(i)  Any  amount of any duty, interest, fine, penalty or  forfeiture 20 

incurred  under this Act and which  is  pavable in terms of this1 
Act, shall, when it  becomes  due or is  payable, be a debt  due ta 
the  State by the person concerned and shall be recoverable by 
the  Commissioner in the  manner  hereinafter provided. 

(ii) If any person fails  to  pay  any  amount of any duty, interest, fine, 
penalty or forfeiture  incurred under this Act, when it becomes 
due or is  payable by such person, the Commissioner may file 
with the clerk  or registrar of any  competent court a statement 
certified by him as correct and setting  forth the amount thereof 
so due or  payable by that  person, and such statement shall 
thereupon have all the effects of, and any proceedings may be 
taken thereon  as if it were a  civil  judgement lawfully given in 
that court in favour of the  Commissioner for a liquid debt of 
the amount specified in the statement. 

(iii) (aa) The Commissioner may by notice in writing addressed to 
the  clerk or registrar, withdraw the statement referred to 
in subparagraph (ii), and  such  statement shall thereupon 
cease to have any effect: Provided that the Commissioner 
may institute  proceedings afresh under that subsection in 
respect of any duty, interest, fine, penalty or forfeiture 
referred  to in the withdrawn statement. 

(bb) Notwithstanding  anything contained in the Magistrates’ 
Courts  Act, 1944 (Act No. 32 of 1944),  a  statement  for 
any amount whatsoever may be filed in terms of 
subparagraph (ii) with the clerk of the magistrate’s court 
having jurisdiction in respect of the person by whom such 
amount  is payable in accordance  with  the  provisions of 
this Act. 

(cc) Pending the conclusion of any proceedings, whether 
internally  or in any  court, regarding a dispute as to the 
amount of any duty, interest, fine, penalty or  forfeiture 
payable,  the  statement filed in terms of subparagraph (ii) 
shall,  for purposes of recovery proceedings  contemplated 
in subparagraph  (ii), be deemed to be correct. 

(iv) (aa) Any  imported  or  excisable goods, vehicles, machinery, 
plant or equipment, any goods in any customs and excise 
warehouse, any goods in a rebate store room, any goods 
in the custody or under the control of the Commissioner 
and any goods in respect of which  an  excise  duty or fuel 
levy  is  prescribed, and any materials for the manufacture 
of such  goods, belonging to such person whether im- 
ported, exported or manufactured before or after the debt 
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became so due  and  whether or not  such  goods  are  found in 
or on any  premises  in  the  possession or under the control 
of the  person by whom  the  debt  is  due;  and 

(bb) any imported or excisable  goods,  vehicles,  machinery, 
plant or equipment,  in  the  possession or under  the  control 
of such  person or in or on any  premises in the  possession 
or under the  control of such  person  and in  respect of 
which such person  has  entered  into  any  credit  agreement 
as’contemplated in the Credit  Agreements  Act,  1980  (Act 
Ne. 75 of 1989) and of which  the  right, title or interest of 
such  person may be  readily  established  and  excussed, 

may be  detained in accordance  with  the  provisions of 
subsection (2) and shall subject to subparagraph (vi)(cc) be 
subject to a  lien until such  debt is  paid. 

(1)) Whenever  any of the  goods  mentioned  in  subparagraph 
(iv)(bb) are  subject to a lien the  person  concerned  shall  without 
delay  advise  the  Commissioner, or the officer detaining  and 
subjecting such goods to  a lien, of the  existence of any  such 
agreement  setting forth at least the  following- 
(aa) The  name  and  address of the  credit  grantor  as  intended  in 

the  said  Credit  Agreement  Act; 
(bb) The  amount of the  principal  debt as intended in the  Usury, 

1968  (Act 73 of 1968) in respect of the  applicable  credit 
agreement; 

(cc) The  duration of the  agreement; 
(dd) The  outstanding  balance  due;  and 
(ee) A  copy of such  agreement. 

(vi) (aa) The  Commissioner  shall  without  delay  advise  the  credit 
grantor  concerned of such  detention  and  lien  and  shall 
enquire  as to the right, title or interest of such  person in 
such goods. 

(bb) The  credit  grantor  concerned  shall,  where  such right, title 
or  interest  is  determinable,  without  delay  advise  the 
Commissioner of such  right, title or interest of the  person 
concerned in the  goods,  expressed  as  a  liquid  amount,  and 
the lien shall thereafter serve as security for such  liquid 
amount  and  such  amount  may  be  recovered as provided 
for in paragraph (ii). 

(cc) In  circumstances  where  such  credit  grantor  advises  the 
Commissioner that the right, title or  interest of the person 
concerned is economically insignificant or  does  not  exist, 
the  Commissioner  shall  without  delay  remove  such  goods 
from  the  operation of the  lien. 

(dd) Any  person  who,  without  reasonable  cause  fails  to  advise 
the  Commissioner of the  existence of any  credit  agree- 
ment  contemplated in subparagraph (v) shalrbe guilty of 
an offence  and liable on  conviction to a fine not  exceeding 
R20 000,OO or to imprisonment for  a period  not  exceeding 
five years or to both  such fine and  such  imprisonment. 

(ee) In the  absence of evidence to the  contrary  which  raises  a 
reasonable  doubt,  proof by the  Commissioner of the 
failure  to  advise  the  Commissioner of the  existence of 
such  credit  agreement shall be sufficient evidence of the 
absence  of  reasonable  cause.”;  and 

(6) by the  substitution  for  paragraph (b) of the following  paragraph: 
“(b) (i)  Theclaims of the State shall have priority over  the  claims of all 

persons  upon  anything  subject to a lien contemplated in paragraph (a), 
(aA), (UB) or (aC) and may be  enforced  in  accordance  with  the 
provisions of this section if the  debt  is  not  paid  upon  demand after the 
person  by  whom  the  debt  is  due  is in writing  advised of such  debt  and of 
the  date on which  such  debt  becomes due and  is  payable. 

(ii) The  Commissioner and the credit grantor  concerned  may, 
notwithstanding  anything to the  contrary in this  Act  or  any  other  law 
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contained, and subject to such conditions  as may be agreed upon, agree 
to dispose of any goods  contemplated in paragraph  (a)(iv)(bb) in order to 
preserve and  secure  the  interests of all parties in such goods and in the 
proce’eds of the disposal of such goods  pending the resolution of any 
dispute in respect of which an  interest in  such goods is secured by such 
lien. 

(iii:) In the event of any goods subjected  to  a lien being  attached 
pursuant to a warrant of execution, such goods shall, notwithstanding 
anything  to the contrary  contained in the said Magistrates’ Court Act, 
1944 ‘(Act No.32 of 1944) or its rules,  where such goods  are not detained 
in the State Warehouse, be removed by an officer to the State Warehouse 
and such goods may thereupon be disposed of in accordance with the 
provisions of this section. 

(iv:l Where, in addition  to any amount of duty which is due or  is 
payable by any person in terms of this Act,  any fine, penalty, forfeiture  or 
interest is incurred under this Act and  is payable by such person, any 
payment  made by that person or any  amount  recovered pursuant to any 
sale of such goods as contemplated in this  section shall be utilised by the 
Commissioner to discharge such payment or amount in the  order of- 
(aa) any duty, interest, fine, penalty, forfeiture,  expenses incurred by or 

(bb) payment of the overplus, on application, if any, to  the person by 
charges  due  to  the  Commissioner; and 

whom the debt  was  due.”. 
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Amendment of Item  15 of Schedule 1 to  Act 77 of 1968,  as substituted by section 13 
of Act  89 of 1972 and  amended  by  section  16 of Act 66 van  1973, section 21 of Act 25 
88 of 1974, section  3 of Act  104 of 1976, section 20 of Act  114 of 1977.  section 8 of Act- - 

95 of 1978, section 8 of  Act  102  of  1979, section  21 of Act 106 of 1980,  section 9 of 
Act 99 of  1981,  section 7 of  Act 87 of 1982, section  14 of  Act 92 of 1983, section 11 
of  Act 118 of 1984,  section 11 of Act  81 of 1985,  section  5 of Act 71 of  1986,  section 
13 of  Act  108 of 1986,  section  11 of Act 86 of 1987, section  33 of Act  87 of 1988, 
section 14 of Act 69 of 1989, section 9 of Act 136 of 1991,  section 8 of Act  136 of 1992, 
section 17  of  Act  97 of 1993,  section 17 ofAct 140 of 1993,  section  8 of Act 20 of  1994, 
section  86 of Act 30 of 1998, section  79 of Act 53 of 1999,  section 72  of  Act 30 of 2000, 
section 63 of Act  59 of 2000, section 42 of Act 5 of 2001,  section 147  of  Act 60 of 2001 
and  section  56 of Act 30 of 2002 

113, Item 15 of Schedule  1  to  the  Stamp Duties Act,  1968, is hereby amended- 
(a)  by the  substitution in Exemptions from  the  duty  underparagraph ( I )  or (2) for 

“(g) The original issue of any  share by a company  to any other 
company in terms of an intra-group  transaction  contemplated in section 
[44] 5: of the  Income FdX Act, 1962 (Act 58 of 1962),  where the public 
officer of that  company has made a  sworn affidavit or solemn declaration 
that such intra-group transaction complies  with  the provisions contained 
in section [44] 45 of that Act;”; 

(b) by the substitution i n h e  Exemptions from  the duty  under paragraph (3) for 
paragraph (x) of the following paragraph: 

“(x) Any registration of transfer of any  marketable security acquired 

paragraph ( g )  of the following  paragraph: 

by a [company] person- 
in terms of a  company  formation  transaction  contemplated in 
section 42 of the  Income Tax Act, 1962 (Act 58 of 1962); 

of that Act; 
-~ in terms of a  share-for-share  transaction  contemplated in section 43 

- in terms of an amalgamation  transaction  contemplated in section 44 
of that Act; - 

- in terms of an intra-group transfer  contemplated in section [44] 3 
of that Act; 
i n  pursuance of a distribution in specie in the course of an 
unbundling transaction contemplated in section [45] - 46 of that Act; 
[or1 
in terms of a  liquidation  distribution  contemplated in section [46] 47 
of that Act; 
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(vii) in terms of any  transaction  contemplated  in  subparagraph (v) or 
transaction  which would have  constituted  a  transaction or distribu- I 
tion contemplated- 

(an) in subparagrah (i), (iv) or (vi) had  an election  been  made for 
the  provisions of that section t o  apply;  and 

(bb) in subparagraph  (i), (ii) or (iii) had the market  value of the 
asset  transferred in exchange for those  marketable securities 
exceeded  the  base  cost or the amount  taken  into  account in 
respect thereof, as contemplated  in  section 42(l)(a), , 

43(lj ja) 91 34(6) of that Act, 
where  the  public officer of [that] w e l e v a n t  company  has  made  a sworn 
affidavit or  solemn  declaration that such [company  formation  transac- 

5 

10 

tion, share-for-share  transaction,  intra-group  transfer,  unbundling 
transaction  or  liquidation  distribution  complies  with  the  provisions 
contained in section 42,43,44,45,46,  as the  case may be, of that  Act] 15 
transfer of marketable  security  complies  with the provisions of this 
paragraph.”. 

( c )  by the  addition to  the Exemptions from the duty under paragraph (3) of the 
following  paragraph: 

“(y)Any registration of transfer of a  marketable  security  in  a 20 
lesidential  property  company,  as  defined  in  section 1 of the 
Transfer  Duty  Act,  1949, to the  extent that any  transfer  duty  is 
payable  in  respect of the transfer of that marketable security.”. 

Amendment of section 1 of Act 89 of  1991, as amended by section  21 of Act  136 of 
1991,  paragraph  1  of  Government  Notice  2695 of 8  November 1991, section 12 of 25 
Act 136 of 1992, section 22 of  Act 97 of 1993,  section  9 of Act 20 of 1994,  section 18 
of Act  37  of  1996, section 23 of  Act  27 of 1997, section 81 of Act 53 of 1999, section 
76 of  Act 30 of 2000, section 64 of Act  59  of  2000, section 65 of  Act  19 of 2001 and 
section  148 of Act 60 of 2001 

114. (1)  Section  1 of the  Value-Added Tax Act,  1991  is  hereby  amended- 30 
(a )  by  the  substitution  for  paragraph  (vii) of the proviso to  the definition of 

‘‘(vii) the activities of the [Multilateral  Motor  Vehicles  Accidents 
Fund] Road  Accident  Fund  contemplated in  the [Multilateral 
Motor  Vehicles  Accidents  Fund Act, 1989 (Act No. 93 of 19891 35 
Road  Accident  Fund  Act,  1996 (Act No. 56 of 1996),  shall be 
deemed  not to  be the  carrying on of an enterprise;”  and 

(b)  by the  substitution for  the definition of “prescribed rate” of the  following 

“enterprise” of the  following  paragraph: 

definition: 
I ‘  ‘prescribed rate’ in relation to any  interest  payable  in  terms of this Act 40 
means a rate equal to the rate fixed  from time to time  by  the Minister  by 
notice in the Gazette in  terms of section 80(l)(b) of  the Public  Finance 
Management  Act, 1999 (Act No. 1 of 1999);” 

(c) by the  substitution  in  the definition of “welfare  organisation”  for  the words 
preceding  paragraph (a) of the  following  words: 45 

“ ‘welfare  organisation’  means  any  association not  for gain  which is 
registered  under  the  Nonprofit  Organisations  Act, 1997 (Act No.  71 of 
1997) and is  exempt  from  income  tax in terms of section [30] 10(l)(cN) 
of the  Income Tax Act, if it carries on  or  intends  to  carry  on  any  welfare 
activity determined  by  the  Minister  for  purposes  of  this  Act to be of a 50 
philanthropic or benevolent  nature,  having  regard to  the needs,  interests 
and we1:Lbeing of the general  public,  relating to those  activities that fall 
under the headings-”. 

(2) Subsection ( l ) (b/  shall come  into  operation  on  a  date  to  be  fixed  by  the  President 
by  proclamation in the Gazette. 
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Amendment  of section 2 of Act  89 of 1991, as amended  by section 22 of Act  136 
of  1991,  paragraph  2 of Government  Notice  2695  of  8  November 1991, section 13 of 
Act 136  of  1992,  section  10  of  Act  20  of 1994, section 19  of  Act  37 of 1996, section 24 
of  Act 27 of  1997, section 87 of Act  30  of  1998, section  82 of  Act 53 of 1999  and 
section 149  of  Act 60 of  2001 5 

115. Section  2 of the  Value-Added Tax Act,  1991,  is  hereby  amended by the 

“(vi) ‘participatory security’ means  a [unit] participatory interest as defined in 
section 1 of the [Unit  Trust  Control  Act, 1981 (Act  No.  58 of 19Sl)l 
Collective  Investment  Schemes  Control  Act, 2002, but  does  not  include an 10 
equity security, a  debt security, money or  a  cheque;”. 

substitution  for item. (vi) of the  following  item: 

Amendment  of section 6  of  Act  89  of  1991, as amended  by section 20 of Act  37  of 
1996, section 34 of  Act  34  of  1997, section 88 of Act 30 of 1998, section 66  of  Act  19 
of  2001 and section 150 of Act 60 of  2001 

116. Section 6 of the  Value-Added Tax Act,  1991 is hereby amended- 15 
(a) by  the  substitution  for  the  proviso to paragraph (b) of subsection  (2A) of the 

“Provided that [(i)  any  information,  document or thing obtained  in 
terms  of  section  57C(17)(a)  may not be  disclosed  in  terms  of  this 
subsection; and (ii)] any  information,  document or thing  provided by a  20 
taxpayer in any  return  or  document,  or  obtained from  a  taxpayer  in  terms 
of section  57A, [or] 57B or  57C which is disclosed  in  terms of this 
subsection,  shall not, unless  a  competent  court  otherwise  directs,  be 
admissible  in  any  criminal  proceedings  against  such  taxpayer, to the 
extent that such  information,  document or thing  constitutes  an  admission 25 
by  such  taxpayer of the  commission of  an offence  contemplated in 
paragraph (a).”; and 

following  proviso: 

(b) by  the  substitution for subsection  (2C) of the  following  subsection: 
“(2C)  The  National  Police  Commissioner  or  the  National  Director of 

Public  Prosecutions  or  any  person  acting  under  the  direction  and  control 30 
of such  National  Police  Commissioner  or  National  Director of Public 
Prosecutions,  shall not disclose  any  information  supplied  under  subsec- 
tion  (2A) to any  other  person  or  permit  any  other  person to have  access 
thereto, except  in  the  exercise of his  or  her  powers  or  the  carrying  out of 
his [ofJ E her  duties  for  purposes of- 35 
(‘aJ any  investigation of, or  prosecution for, an offence  contemplated in 

=dealing with  any  such  public  safety  or  environmental risk as 
subsection  (2A); 

contemplated in subsection  (ZA).”; and 
(c) by  the  substitution for subsection  (2D) of the  following  subsection: 40 

“(2D)  The  Director-General or any  person  acting  under  the  Direction 
and  control of such  Director-General [as contemplated in subsection 
(2)(e)] shall not  disclose  any  information  supplied  under [to  subsection 
(2)(e)l proviso (ii) to subsection (1) to any  other  person or permit any 
other person to have  access thereto, except in the  performance of any 45 
function  contemplated in proviso (ii) to subsection (l).” 

Amendment  of  section  12  of  Act  89 of 1991, as amended by section 29 of Act 136 of 
1991,  section 19 of Act  136 of 1992,  section 15 of Act  20 of 1994,  section 30 of Act  27 
of 1997, section 86 of Act  53  of  1999, section 69 of Act 19  of 2001  and  section  154 of 
Act 60 of 2001 50 

117. Section 12 of the  Value-Added Tax Act, 1991, is  hereby amended- 
(a) by the  substitution for paragraph (c) of the  following  paragraph: 

“(c) the  supply of- 
.- (i) a  dwelling  under an agreement for the letting and hiring 

thereof; 55 
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= .  

(ii) lodging or board and lodging- 
(aa) by the  employer of the  recipient (including an employer 

as defined in paragraph 1 of the Fourth Schedule to the 
Income Tax Act), where  the  recipient  is entitled to occupy 
the  accommodation as a benefit of his or her office or 

period of his or her  employment  or the term of his  or  her 
employment and his  or  her  right thereto is limited to  the 

5 

recipient; 
office or a period agreed upon by the supplier and the 

jbb) by (ne employer of the recipient,  where the employer 10 
operates a hostel or boarding establishment mainly for the 
benefit of the employees  otherwise than for the purpose of 
making profit; or 

(cc) by a  local authority which operates  a hostel or boarding 
establishment  otherwise  than for the  purpose of making 15 
profit;”; and 

preceding the proviso  thereto of the following  words: 
(b) by the substitution in subaragraph (ii) of paragraph (h) thereof for  the words 

“(ii) the supply by a school, university, technikon  or  college solely or 
mainly for the benefit of its  learners or students of goods or  services 20 
(including  domestic goods and services) necessary for and subor- 
dinate  and  incidental  to the supply of services referred to in 
subparagraph (i) of this paragraph, if such goods or services  are 
supplied for a consideration in the form of school  fees, tuition fees 
or  payment  for board and lodging:” 25 

Amendment of section 28 of Act  89 of 1991, as amended by section 29 of Act  136 of 
1992, section 79 of Act 30 of 2000, section 44 of Act 5 of 2001 and section 158 of Act 
60 of 2001 

118. Section 28 of the Value-Added Tax Act, 1991 is  hereby amended by the addition 

“(8) Where in any proceedings or prosecution under  this Act or in any dispute in 
which the  State, the Minister or  the Commissioner is a party, the  question arises 
whether an electronic or digital  signature of a person affixed to any return as 
contemplated in subsection (6), was used with or  without  the  consent and authority 
of that  person, it shall, in the absence of proof to  the contrary, for purposes of this 
Act be assumed that such signature was so used with  the consent and authority of 
that person. 

(9) (a) Notwithstanding  anything contained to the contrary in this Act or in any 
other law, whenever in  any proceedings or prosecution  under  this Act or in any 
dispute in which the State, the  Minister or the Commissioner  is  a party, it is 
necessary to  prove  the  authenticity,  the veracity, the origin,  the  contents, an 
electronic  signature or any other aspect of any  electronic communication 
transmitted to  and received by the Commissioner  under this section, the provisions 
and conditions  of any agreement (entered into in accordance with any regulations 
made by the Minister in terms of subsection (7)) establish the basis upon which any 
court of competent  jurisdiction  shall  determine such issues. 

(6) Notwithstanding  anything to the  contrary  contained in any other law, nothing 
in the  application of the rules of evidence shall be applied so as to  deny the 
admissibility of any electronic  communication  under  this section for  purposes of 
this Act in evidence- 
(i) on the sole grounds  that it  is an  electronic  data message; or 

(ii) if it  is the ‘best evidence  that the person  adducing  it could reasonably be 

(c) (i) Information in the form of a  data  message  shall be given due  evidential 
weight. 

(ii)  In  assessing the evidential weight of a data  message a court  shall have regard 
t o -  
(aa) the  reliability of the manner in which  the  data message was  generated,  stored 

(bb) the reliability of the manner in which the integrity of the  information wa: 

of the  following  subsections: 

expected to obtain, on the grounds  that  it is not in original form. 

and  communicated; 

maintained; 
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(cc) the manner in which its originator  was identified; 
(dd) whether these functions  were in compliance with the agreement and I 
(ee) the requirements of this section, and any other relevant factor.” 

Amendment of section 58 of Act 89 of 1991, as amended by section 41 of Act 136 of 
1991, section 39 of Act  97 of 1993, section 25 of Act 46 of 1996, section 102 of Act 53 
of 1999, section 72 of Act  19 of 2001 and section 173 of  Act 60 of 2001 

119. Section 58 of the Value-Added Tax Act,  1991, is hereby amended by the  addition 

“ j p )  uses an electronic or digital signature of any other person in any  electronic 
communication  to  the  Commissioner for any purpose, without the  consent  and 
authority of such  person.” 

of the following paragraph: 

Substitution of section 70 of Act  89 of 1991 

120. The following section is hereby substituted for section 70 of the Value-Added 
Tax Act, 1991: 

“Jurisdiction of courts 

70. A person charged  with  an  offence  under this Act may[, notwith- 
standing anything to the contrary in any  law,] be tried in respect of that 
offence by any  court  having  jurisdiction within any  area in which  that 
person resides or carries on business, in addition to any  jurisdiction 
conferred upon any  court by any law.”. 

Amendment of Schedule 1 to Act 89 of 1991, as substituted by section 106 of Act 53 
of 1999 and section 1177 of Act 60 of 2001 and amended  by section 58 of Act  30 of 
2002 

121. Schedule 1 to the Value-Added Tax Act, 1991,  is hereby amended- 
(a)  by the subslitution for item 407.02100.00101 .OO of the  following  item: 

“407.02/00.00/01.00 Other new or used goods, of a  total  value  not 
exceeding R1 250 per person (or such other 
amount  as the Minister may fix  by notice in the 
Gazette)”; 

(b) by the addition of the  following subitem to Item 407.02: 
“407.02/00.00/02.00  Additional goods, new  or used, of a total value 

not exceeding R10 000 per person (or such 
other amount  as the Minister may fix by way 
of a  notice in the Gazette), excluding  goods of 
a  class or kind specified in  Item Nos. 407.02/ 
22.00, 407.02124.02, 407.02124.03 and 
407.02133.03.”; 

(c) by the substitution for  subparagraph 4(b) of the Notes to  item 407.00 of the 

“(b)  only entitled to  the  exemption in terms of item 407.02/00.00/01 .00 
if the total value of the  goods declared under this item does not 
exceed  R200-00 (or such other  amount  as the Minister may fix by 
notice in the Gazette).”; 

(d) by the addigon of the  following  subparagraph to paragraph 4 of the Notes to 

‘ ‘ O n l y  entitled to the  exemption in terms of Item 407.02/00.00/02.00 
provided the total value of goods declared under this item does  not 

notice in the Gazette);”; 

following subparagraph: 

item 407.00: 

- exceed R1 500 (or  such  other  amount as the Minister may fix by 

( e )  by the inse&on of the  following  paragraphs after paragraph 4 of the Notes to 

“4A The exemption in item 407.02/00.00/02.00 is only applicable if the 
total value of the goods declared cnder item 407 (excluding  goods 
provided for in item 407.01) does not exceed  R10 000 (or  such  other 
amount  as  the  Minister may fix by way of anotice in the Gazette). 

Item 407.00: 
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4B Ilf the  person  concerned so desires  and  indicates  accordingly  before 
the  goods  are cleared, the  goods  in  respect of  which the  exemption 
in item 407.02/00.00/02.00 is applicable,  may  be  cleared at the rates 
of duty  specified in Schedule 1 to  the  Customs and Excise  Act and 
with  payment of VAT at the standard rate. 

4C If  a  person  contravenes  any  provision of this  Act,  the  Customs and 
Excise  Act or any  other  law relating to the  importation of goods,  the 
Commissioner may refuse to grant  any  exemption  provided  for in 
Item 407.02.”. 

5 

Amendment of section 6 of Act  31 of 1998, as amended by section 15 of Act 32 of 10 
1999, section 87 of Act 30 of 2000, section 75 of Act 19 of 2001, section 180 of Act 60 
of 2001 and section 60 of Act 30 of 2002 

122. (1 j Section 6 of the  Uncertificated  Securities Tax Act,  1998,  is  hereby  amended 
by the  substitution in subsection (1) for  subparagraph (ix) of paragraph (b) of the 
following  subparagraph: 

“ (x)  if the  beneficial  ownership  is  acquired  by  a person- 
(aa) in terms of a  company  formation  transaction  contemplated in section  42 of the 

(bb) in terms of a  share-for-share  transaction  contemplated in section 43 of that 

(cc) in terms of an amalgamation  transaction  contemplated  in  section 44 of that 

(dd) in  terms of an intra-group transfer contemplated  in  section 45 of that Act; 
(ee) in  pursuance of a distribution in specie in the  course of an  unbundling 

@) in terms of a liquidation distribution contemplated  in  section 47 of that Act; or 
(gg) in  terms of  any transaction  contemplated in subparagraph (ee) or transaction 

which would have  constituted  a  transaction or distribution  contemplated- 
(A) in sub.paragrah (aa), (dd) or @) had an election  been  made for the 

provisions of that section to apply;  and 
(Bj in subparagraph (aa), (bb) or (cc) had  the  market  value of the  asset 

transferred  in  exchange for those  marketable securities exceeded  the 
base  cost or the  amount  taken  into  account  in  respect  thereof, as 
contemplated in section  42( 1 >(a), 43( 1 >(a) or 44(6) of that Act, 

where the public officer of the  relevant  company  has  made  a  sworn affidavit or 
solemn  declaration that such transfer of marketable  security  complies  with  the 
provisions of this paragraph.”. 

(2) Subsection (1) shall come into operation on the  date of promulgation of this  Act 
and shall apply  in  respect of any  acquisition of beneficial  ownership on or after that date. 

Income Tax Act,  1962  (Act 58 of 1962); 

Act; 

Act; 

transaction  contemplated  in  section 46 of that  Act; 

Substitution of section 11 of Act 9 of 1999 

123. The following  section  hereby  substituted for section 11 of the Skills 
Development  Levies  Act,  1999: 

“Interest on late payment 

11. If  an employer fails to  pay a  levy  or  any  portion  thereof on the  last  day 
for  payment thereof, as contemplated in section  6(2)  or  7(4j,  interest  is 
payable on the  outstanding  amount at the rate contemplated  in  paragraph 
(b)  of the definition of ‘prescribed rate’ in  section 1 of the  Income Tax Act, 
calculated  from  the  day  following that last  day  for payment to  the day that 
payment is received by the  Commissioner,  SETA or approved  body, as the 
case  may  be.”. 
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Substitution of section 20A of  Act 9 of 1999, as inserted by section 77 of Act  19  of 
2001 

124. The following  section substituted for  section  20A of the  Skills  Development 
Levies  Act, 1999: 

“Jurisdiction of courts 5 

20A. A  person charged with an offence  under this Act may[, notwith- 
standing anything to the contrary in any law,] be tried in respect of that 
offence by any  court having jurisdiction  within any area in which  that 
person resides  or  carries  on  business, in addition to any jurisdiction 
conferred  upon any court by any  law.”. 10 

Amendment of section 4 of  Act 30 of 2000 

125. (1) Section  4 of the  Revenue  Laws  Amendment Act, 2000,  is  hereby  amended by 

“(2)  Subsection (1) shall, in so far as it amends  section 6quat of the  Income Tax 
Act,  1962 (Act No. 58 of 1962), to withdraw  subitem (BBB) of item (bb) of 15 
subparagraph  (i) of the proviso to subsection (IB)(b), come  into operation  on  the 
date of promulgation of this Act, and shall  apply in respect  secondary tax on 

the  addition of the fclllowing subsection: 

companies in respect of dividends declared on  or after  that  date.”. 
(2) Subsection (1) shall be deemed to have  come into operation on 6  December  2000. 

Amendment of section 3 of  Act 5 of 2001 20 

126. Section 3 of the Taxation Laws  Amendment  Act,  2001, is hereby  amended by the 

“(2) Subsection (1 ) shall be deemed to have  come  into operation  on  27  April  1994.”. 
addition of the  following  subsection: 

Amendment of section 51 of Act  19  of 2001, as amended by section 65 of Act 30 of 
2002 . .  25 

127. (1) Section 51 of the  Revenue  Laws  Amendment  Act,  2001,  is  hereby  amended 

.“(2) Subartikel (1) tree in werking op  ’n datum deur die  President by 

(2)  Subsection (1) shall be deemed to have  come  into operation on 27 July 2001. 30 

by the addition to the Afrikaans  text of the following  subsection: 

proklamasie in die  Staatskoerant bepaal.”. 

Amendment of section 118 of  Act 60 of 2001 

128. (1) Section 118 of the Second  Revenue  Laws  Amendment Act, 2001, is hereby 
amended by the  substitution in subsection ( I )  in the proposed  section 1 l(1) of the 
Customs and Excise Act, 1964,  for the words preceding paragraph (a) of the following 
words: 35 

“All goods imported into  the Republic by ship,  aircraft  or  other  vehicle  shall, 
except where  the  Commissioner  otherwise  prescribes by rule, [if] when  landed 
[before due entry thereof] be-”. 

(2) Subsection (1) ahall be deemed to have  come into operation  on the date on which 
section 116(1) of the Second  Revenue  Laws  Amendment  Act,  2001,  comes into  40 
operation. 

Amendment of section 134 of Act 60 of 2002 

129. (1) Section 134 of the Second Revenue  Laws  Amendment Act, 2001 is hereby 
amended by the substitution for subsection (2) of the following  subsection: 

“(2) The provisions contained in the regulations  prescribing the circumstances 45 
under  which the: Commissioner may [waive any claim for purposes of the 
settlement ofJ settle any dispute and the reporting  requirements,  as  contemplated 
in section 93A of the  Customs and Excise Act, 1964 , must be [incorporated into 
that Act] tabled in Parliament within a period of 12 months from the date that the 

__ 



II 1 

regulations come into  operation for incorporation  into  the  Customs  and  Excise  Act, 
1964”. 

(2) Subsection (1) shall be  deemed to have  come  into  operation on 12  December 
2001. 

Short title and commencement 5 

130. (1) This Act shall  be  called  the  Revenue  Laws  Amendment  Act, 2002. 
(2) Save in so far as is  otherwise  provided in this Act or the  context  otherwise 

indicates,  the arileiidinents effected by this Act to  the  Income Tax Act, 1962, shall for 
purposes of assessments in respect of normal tax under the Income Tax Act, 1962, be 
deemed to have  come  into operation as from  the commencement of years of assessment 10 
ending  on or after 1 January  2003. 


