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GENERAL EXPLANATORY NOTE:

[ 1 Words in bold type in Scluare brackets  indic:lte  otllissic>ns from
existing  errlctrnents.

Words underlined wirh J \o[id line indicate insertions in
existing enactments,

BILL
To amend the Financial Services Board Act. 1990,  so as to insert a definition; to
amend the provisions dealing with the functions of the Financial Services Board; to
make further provision for the appointment of members of the Financial Services
Board and its executive; to amend certain outdated provisions; to repeal the
provision relating to the pension rights of certain officers and employees; to
provide for consultation before the imposition of levies on financial institutions; to
repeal the provision regarding the printing of the annual report; to make further
provision for the provision of information and assistance to other regulatory
authorities; to make further provision for the limitation of liability of certain
functionaries, bodies and persons; to further regulate the prohibition on the use of
a name or description implying a connection with the Financial Services Board;
and to further regulate the constitution and functions of the board of appeal; and
to provide for matters connected therewith.

B E IT ENACTED by Parliament of the Republic of South Africa, as follows:—

Amendment of section 1 of Act 97 of 1990. as amended by section 1 of Act 41 of
1992, section 67 of Act 104 of 1993 and section ~ of .~ct zz of 1997

1. Section 1 of the Financial Services Board Act, 1990 (hereinafter referred to as the 5
principal Act),  is amended by the insertion after the definition of .’hlinister.’  of the
following definition:

“ ‘supervision., in relotion to supervision by the board over the performance
of functions by the executive officer in terms of any law, means-
((/)

(1,)

the determination by the boarc! that a partlcul~r  function or category of / 10
functions—

(i) may not be performed by the executive officer without the prior
approva]  of the board:

(ii) may be performed by the executive oficer  in accordance with
guidelines issued by the botird: or 15

(iii) may be performed by the executiJe  ofiicer in his or herdi~cretion:
and

the periodic~l r e p o r t i n g  co [he board by the exccL]tive ofticcr ~~n the
performance of his or h~r functions at ~uch a Lime :Ind in \Llch ;I manner
ah mJy be determined by the board, 20

and .SII er~ise’  shall have> a c[)rre>p ending meaning:”.



Substitution of section 3 of Act 97 of 1990

2. The following section is substituted for section 3 of the principal Act:

‘Functions of board

3. The functions of the board are—
(o) to supervise the [exercise of control, in terms of any law, over the j

activities OQ compliance with laws re,~ulating  financial institutions
[and over] and the provision of financial services; [and]

(b) to ~dvise the LMinister  on matters concerning financial institutions and
tinanciai services, either of its own accord or at the request  of the
Minister; and 10

fc) to promote pr~~rammes  and inlti:l[ives  by fin:lncltil ins[lt~ltlons  and
bodies representing the fin:lnci:]l serJ ices indlistry to inform and
educate users ~nd potential Llsers of hnancial  products and services..’.

Substitution of section 4 of Act 97 of 1990

3. The following section is substituted for section 4 of the principal .Act:

“constitution of board

4. ( 1 ) The board shall [consist of~ be yovemed by so many members as
the [State President] Minister may deem necessary and ~ppoint,  with due
reg~d  to the interests of the users of financial services and the suppliers of
financial services, including financial intermediaries, and the public 20
interest.

(2) The [State President] Minister may appoint an alternate member for
every member of the board.

(3) The [State President] Minister shatl appoint a member of the board
as the [chairman] chairperson and another member as the deputy 25
[chairman] chairperson.

(4) If the [chairman] chairperson is absent or is for any reason unable to
act as [chairman] chairperson the deputy [chairman] chairperson shall
perform the functions of the [chairman] chairperson.”.

Amendment of section 5 of Act 97 of 1990, as amended by section 68 of Act 104 of 30
1993

4. Section j of the principal Act is amended by the substitution for paragraph (b) of
the following paragraph:

‘(b)  if, in the opinion of the [State President] Minister, he or she is actually
engaged in the business of a financia{ institution or actually engaged in the 3j
rendering of a financial service: Provided that the [State President] Minister
may, in consultation with the recognised association or organisation of the
relevant financial institution or financial service in which such person is
actually engaged. appoint a person who would otherwise be disqualified in
terms of this paragraph from being a member of the board:”. 40

Amendment of section 6 of Act 97 of 1990

j. Section 6 of the principal Act is amended by the substitution for subsection (2) of
the following subsection:

‘.(2) The [State President] ~linister  may at any time terminate the membership
of any member  or alternate member of the board if in the opinion of the [State 4j
President] Nlinister  suticient  reasons exist therefore.”.
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Amendment of section 7 of Act 97 of 1990

6. Section 7 of the principal Act is amended by the substitution for subsection (1) of
the following subsection:

.’( 1 j A member or alternate member of the boal-d >hall hold otiice, subject to the
provisions of section 6, for such period, not exceeding three yeors,  as the [State 5
President] ,Minister  may determine at the time of his or her appointment: Provided
t hat-

‘7

(~i) the tem of otice of not more th~n jO per cent of the members or alternate
members of the board shall expire within ~ny calendzr year: and

(b) if at the expiry of the term of ofiice of a member or alternate member  of the 10
board a successor haj not been appointed as provided for in this subsection,
such member  or alternate member shall continue in ofice  for a further period
not txceeding  six months until re:lppointcd or until a successor is appointed.
whichever occurs first.”.

Amendment ofsection 9 of Act 97 of 1990, as amended by section 2 of Act 41 of 1992

7. Section 9 of the principal Act is amended by the substitution for subsection (4) of
the following subsection:

‘(4)  The executive shali consist of the executive otlicer, the deputy executive
oficers,  [and] the chief actuary and such other ofllcers  or employees of the board
as the board mav from time to time appoint to the executive. on such conditions as
it deems fit.”.

Amendment of section 10 of Act 97 of 1990

8. Section 10 of the principal Act is amended by the substitution for subsection (2) of
the following subsection:

“(2) Such a committee shall consist of so marry members of the board or so
many other persons or so many members or other persons as the board may deem
necessary, and the board may at any time dissolve or reconstitute such a committee:
Provided that the nomination and a~pointment  of other persons to a committee of
the board shun not cease upon the vacation of office of a member of the board who
served on such a committee.”.

Amendment of section 13 of Act 97 of 1990, as amended by section 3 of Act 41 of
1992

9. Section 13 of the principal Act is amended by the substitution for paragraph (c)of
subsection ( 1) of the following paragraph:

.’(c) oficers  and employees placed at the disposal of the board under section
[14(3)(a)]  15(3)(a)  of the Public Service Act, [1984  (Act No. 111 of 1984)]
1994 (Proclamation No. [03 of 1994).’.,

Amendment of section 14 of ‘$ct 97 of 1990, as amended by section 1 of Act 84 of
1992

10. Section 14 of the princip~l Act is arnertded by the substitution for subsection ( 1 )
of the following subsection:

‘.( 1 ) The board may pay to the persons in its employ, or provide them with, such
remuneration, allowances, bonuses, subsidies, pension and other employment
benefits as the botird may. after hoving  obtained such professional udvice as it may
deem fit, consider JS being competitive in the open market  [for the manpower
concerned and may determine without being subject to any provisions of the
Public Service .kct, 1984 (Act No. 111 of 1984)] but with due regarci  to section
[s(h).”.

Repeal of section 15 of Act 97 of 1990

11. Section 15 of the princip:d .4CL is repealed. 50



Amendment of section ljA of .4ct 97 of 1990, as inserted by section 2 of i4ct 84 of
1992

12. Section 15A of the principal Act is amended-
(a) by the insertion after subsection ( 1 ) of the follotving subsection:

‘.( 1A) (a) Before imposing levies referred to in subsection ( 1), the 5
board must publish the proposed levies in such manner  as it considers ]. .
appropriate ;n order to bring the proposed levies to the attention of the
financial institutions in question and [he users of financial services
rendered by these institutions. together with a statement that representa-
tions about the proposed levies tnxy be made to the boarci within J 10
specified time.

(t~) Before imposing levies the board must h a v e  regard to  any
representations made in pursuance of the st:itement referred to in
p~lra~r~ph (cJ).

(c) Paragr:iphs (cl) and (h) do not  apply where the board, \vith t h e
approval of the klinister, is of the t>pinion th~t the delay involved in
complying with those paragraphs \vould be prejudici~l to the functions of
the board in terms of secrion 3([L) and (c).’.: and

(b) by the substitution for paragraph (c) of subsection (4) of the foilowing
paragraph:

.’(c) The board [may] shoii before taking a decision contemplated in
paragraph (b)(i), grant the financial institution concerned the opportunity
deemed fit by the board to be heard.”.

Substitution of section 18 of Act 97 of 1990, as substituted by section 5 of Act 41 of
1992

13. The foliowing section is substituted for section 18 of the principal Act:

“Consultation with Minister

18. The board and [the executive officer, deputy executive oficers  and
chief actuary] members of the executive contemplated in section 9(4)—
(a) shal! consult with the Minister [in] on any matter relating  to the—

exercise of such powers and the performance of such duties under this
Act or any other Iaw as the Minister may determine from time to time:
[and the board and the executive officer shall directiy] and

@ q consult with the Minister in connection with any [oth~ matter
[it or he] which any of them wishes to bring to the attention of the
Minister.”.

Amendment of section 21 of Act 97 of 1990, as amended by section 69 of Act 104 of
1993

14. Section 21 of the principtil Act is amended by tbe deletion of subsection (3).

Amendment of section 22 of Act 97 of 1990, as amended by section 7 of Act 41 of
1992

15. Section 22 of the principal Act is amended by the substitution for subsection (2)
of the following subsection:

..(?) Notwithstanding the provisions of subsection ( 1), the executive oficer may,

will not be in the public interest, bu[ subject to ~uideiines  issued by the board—
(</) disclose to any foreign tinanciai or investment ser~ices regulatory or— —

supervisor authority. or ~nv other re~u]a[orv  or supervisory authority for
hnanciai  or investment services in the Repubiic.  inciudins the Registrar of
Nledicai schemes  a n t i  J self- re<u]atorl  bodv oppro~ed bV the boar[i.
in forrntition  [-eltiting to a particular lin:~ncitil ~~r other institution or tinancial or
other seriice  or a particular individua[ who i> or was in~ olved in :L particular
tin:~nci:il  institution or financial ser)ice.  if the e<ecutiie  ofticer is of the
opinion that [taking into consider:]  ti~)rr the public interestj \uch in[’(lrnl:~-
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tion will be of importance to the relevant [foreign financial services]
re~ulatory  or supervisory authority Registrar of lMedical Schemes or
self-regulatory body: and
disclose [O any foreign fintincia] or investment services regulator

~supervisory authority any information required in terms of any agreement. j., .-
co”m;n~tniq~td  or memorandum of understanding concluded by the board or the
executive officer with any such authority, and may render any assistance to
such authority:

Provided that the board or the executive officer may impose conditions relating to
the use that may be made of any information or assistance and the preservation of {0
confidentiality in respect thereof.’..

Substitution of section 23 of Act 97 of 1990

16. The foilowing section is substituted for section 23 of the principal Act:

‘. Limitation of liability

23. The klinister, the board, a member or alternate member of the board 15
or the board of appeal or arty ofiicer or employee in the employment of the
board shall not be liable [in respect of any botla fide  exercise of a
discretion in the performance of any function by him] for anv loss
sustained by, or dama,~e  caused to, Jny person as a result of anv~
or omitted by any such functiona~,  body or person in the bonojde. but not 20
crossly  nes]igent,  exercise of anv power or the carrvinq out of any duty or
the performance of any function under or in terms of this Act or any other
law,...

Substitution of section 24 of Act 97 of 1990

17. The following section is substituted for section 24 of the principal Act:

‘. Restriction on use of name or description implying connection
board

~j

with

24. NO person shall apply to any company, body, firm, business or
undertaking a name or description signifying or implying some connection
between such company, body. firm, business or undertaking and the board 30
unless the person—
(a) has been authorised by the board to do so; and
(b) complies with the conditions determined by the board.”.

Amendment of section 26 of Act 97 of 1990, as amended by section 8 of Act 41 of
1992 35

18. Section 26 of the principal Act is amended—
(a) by the substitution for subsection ( 1 ) of the following subsection:

‘.( 1) There is hereby established a board of appeal, which shall consist
of three persons with an alternate for each of them (hereafter referred to
us the members of the board of appeal’). appointed by the Minister. of 40
whom—
(a)

(b)

(c)

one shall be a person appointed on account of his or her wide
experience and expert knowledge of law, who shun be the
[chairman] chairperson:
one shall be [one of the members of the board] a person app ointed 4j
on account of his or her wide experience and expert knowledge of
financial institutions and financial services: and
one shall be ~ person registered as an accountant and auditor under
[section 23 of] the Public .4ccountants’  and Auditors’ Act, [1951
(Act No. 51 of 1951)]  1993 (Act No. 70 of 1993),  and who in the 50
opinion of  the klinister  h~s ~vide experience of, and expert
knowledge  of the latest developments in, the lCCOLIIltantS’  :~nd
auditors. profession..’:



(b)

(c)

by

by

by

by

the substitution for subsection ( 1A) of the following subsection:
“(1 A) The executive oticer shail designate [an officer of the hoard]

any person to act as secretary of the board of appeal.”;
the insertion after subsection ( 1A) of the following subsection:

..( 1 B ) ((1) When the board of appeal deems it n~cessary  for the hearing
of a particular appeal that the board of appeal should be assisted by an
assessor having expert knowledge of a particular matter, the board of
appeal  may co-opt any such person to participate in the appeal as an
assessor of the board of appeai.

(b) Such assessor may not participate in any decision of the board of
appeal.”;

the insertion after subsection (~) of the following subsection:
‘(2A) The notirry  of an app eal in terms of subsection (2) does not

suspend the operation or execution of the decision pendin,~  the decision
of the board of appeal, unless the board of app eal. on the application of
a party. directs otherwise.”:

the substitution for paragraph (b) of subsection (3j of the following
paragraph:

‘.(b) in the case of the member referred to in subsection ( 1 )(b),  [one of
the other members of the board] a person temporarily appointed
[by the NIinister] subject to the provisions of that subsection: and”;

(~) by the substitution for subsection (6) of the fol(owins subsection:
. (6) An appeal shall be heurd  on the date a~d at the place and time

fixed by the board of appeal. which shall in writing notify [the appellant
as well as the executive officer] the ptiies to the appeal thereof,’.;

(g) by the substitution for subsection (9) of the following subsection:
..(9)  [The appellant as well as the executive officer] Any party to an

appeal shalI be entitled to be represented at an appeal by a legal
[practitioner] representative,”;

(/z) by the substitution for subsection ( 10) of the following subsection:
..( 10) The board of appeal may after hearing the appeal—

(a) confirm, set aside or vary the relevant decision against which the
appeal was brought;

(b) order that the decision of the board of appeal be given effect to; or
(c) refer any matter back for consideration or reconsideration by the

executive officer in accordance with such directions as the board of
appeal may lav down.”:

(i) by the substitution for subsection ( 12) of the following subsection:
“( 12) The decision of the board of appeal shall be put in writing, and

a copy thereof shall be furnished to [the aupellant  as well as to the 40
exec-utive oficer]  every party to the appeal.:.; and

(/) by the substitution for subsection ( 14) of the following subsection:
“(14) (a) The board of app~al may make s~ch order as to costs,

including an order regarding the refunding of any fees paid in terms of
subsection (2), as it may deem suitable and fair.

(b) An order as to costs shall have legal force and may be enforced as
if it were issued in civil proceedings in a division of the High Court of
South Africa within whose area of jurisdiction the board of appeal held. .
its sitting.”.

Substitution of section 28 of Act 97 of 1990

19. The following section is substituted for section 28 of the principal Act:

.. Application of Act

28. The provisions of this Act sha~l not affect the operation of ~ny bank
or mutuai [building society or building society] bank registered in terms
of the Banks Act. [1965  (. Act No. 23 of 1965)] 1990 (Act No. 94 of 1990).
or the Nlutual [Building Societies Act. 196j (Act No. 24 of 1965), or the
~uilding  Societies .Ict, 1986 (Act No. S2 of 1986)] Banks Act. 1993 (Act
No, 124 of 1993). respectively. in respect of any bank or [building society]

45

50

jj
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mutual bank business carried on by such a bank or [building society]
mutual bank in accordance with the provisions of the said Acts.”.

Savings and transitional provisions

20. (1) The repeal of section 15 of the principal Act by section 11 shall not affect—
(a) the previous operation of section lj or anything done under, in terms of or by

virtue of section 1 5; or
(b) any right, privilege, obligation or liability acquired, accrued or incurred under.

in terms of or by virtue of section 15.
(2) The provisions of this Act shall not affect anything done or omitted under. in terms

of or by virtue of any provision of the princip~l Act, before the date of commencement
of this Act, which could have been done or omitted under, in terms of or by virtue of a
provision of the principal Act as amended by this Act: Provided that anything
specifically done by the Financial Services Board under sections 3(a) and 13(3) of the
principal Act prior to the date of commencement of sections 1 and 2 of this Act. sh:~ll
continue to have legal force unless the executive officer of that Board after the date of
commencement of this Act decides otherwise. and shall in any such case, be deemed to
have been done by that executive oticer.

(3) The provisions of this Act shail not ati-ect—
any legal proceedings in which the said Financial Services Board is invo~ved.
and which are pending in any court of law immediately prior to the date of
commencement of this Act. which proceedings shall proceed in all respects
until final disposal thereof, as if this Act had not been passed; and
any international agreement, memorandum of understanding or co/nFnL~/ziaItZ
concluded before tie date of commencement of this Act by the said Financial
Services Board, provided that any functions or duties entrusted or imposed on.
or rights granted to, that Board under , in terms of or by virtue of any such
agreelnent, memorandum or c~mrn~~niq~[z shal[ upon the date of commence-
ment of this Act devolve on the executive officer of that Board.

Amendment of laws

21. The laws mentioned in the Schedule are amended to the extent indicated in the
third column thereof.

Substitution of long title of Act 97 of 1990

22. The following long title is hereby substituted for the long title of the principal Act:
‘To provide for the establishment of a board to [exercise supervision over the
business ofl supervise compliance with laws regulating financial institutions and
the provision of financial services; and for matters connected therewith.”. —

Short title and commencement

23. This Act is called the Financial Services Board Amendment ,4ct, 1999, and comes
into operation on a date fixed by the President by proclamation in the Ga:erre,
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SCHEDULE

LAWS ANIENDED

(Section 21)

No. and ye~r of law Short title Extent of amendment
Act  No. 32 Oi 1996 Supewision  oi Financial Institu[lons 1. The amendment of $ection 2 by

Ra[ionalis~[ion  +c[.  1996 the deletion oi subsec[lon (6).
Act  No. 30 of 1998 Inspection oi Financl~l  Institutions 1. The Jmendmen[ oi sec[ion 1 by

Act.  I 998 [be addlt!on [o rhe de finl[[on  ni

“financial institution” of tbe [o-
lo\ving  paragmph:

“’(c) for the pu~oses  oi irr]ple-

menta[ ion of anv l:ree-

ment. commtoliqtli or
memorartduo] oi uncier-

standmg reiemed [o in sec-
t[on 3A. any person

reiemed to in thfit >ec[ion:”

Th2 insertion of the following2.

section  dfttr  >ec[lon 3,

“Inspec t ions  for  purposes  of

agreenlents, Commttniqzlis  and
memoranda of understanding

3A. The regis[r~r may at
Iny  time Instruct an Inspec[or

to camy out tin inspection in

accordance with  the provi-
sions of sections 1 ond j, pur-
suant to and for the purposes
of implementation oi on

agreement, commOn;  qLt6 or

memomndum  O f  un~~~st~n~.

in: contemplated in section
~~(~)(bj  of the Financial  Ser-

VICes Boxd Act, 1990 (Act

No, 97 oi 1990), of the afliurs

or pm of the atiairs oi ~ny
person referred to in. or idert-
tified  by the requesting au-

thority acting in [ems  of, ~ny
such agreement, commoni<]u6

or memomndum.  tind who is
present or resident in the Re-
-“



NIEN1ORANDUNI ON THE OBJECTS OF THE FINANCIAL SER-
VICES BOARD ANIENDNIENT  BILL, 1999

1. SCOPE OF BILL

The Bill proposes amendments to the Financiti  Services Board Act, 1990 (Act No.
97 of 1990) (the Act), with consequential amendments to the Supervision of Finan-
cial Institutions Rationalisation Act, 1996 (Act No, 32 of 1996), and the Inspection
of Financial Institutions Act, 1998 (Act No, 80 of 1998).

2. ANIENDNIENTS

2.1 Amendment of section 1 of the Act

(a) Current position

The Act uses the words ..supervision” and supervise” on o number of occasions to
describe the relationship between the executive otiicer ~nd the Financial Services
Board (the board). These words have been given a particul~r  meaning in the common
law and can be construed to mean that the board “controls” the activities uf the
executive officer. The executive officer is also the registrar” in terms of several
regulatory laws, which impose obligations on the executive oti~cer as registrar
directly, and decisions made by the registrar ore subject to appeal, Applying the
aforesaid construction of the words supervision” and .Lsupertise”, it would mean

that the board has to approve all decisions made by the executive oficer,  including
decisions delegated to clerical functions, such as noting changes of addresses.

(b) New approach

A new definition is introduced into section 1 of the Act whereby the words “super-
vision” and “supervise.’ are defined to refer to three tiers of decisions. These being a
first level of significant decisions which the board has to approve, a second level of
decisions where the executive officer must make decisions within guidelines set by
the board and a third level of less significant decisions where the executive officer
can make his or her own decisions.

(c) Reason

The reason for this approach derives from litigation where it has been questioned
whether decisions taken by the executive officer in the capacity of ‘registrar.’ were
taken under “supervision” of the board. Since invalidity of decisions may result if
this has not been done and since the board cannot confirm every minute decision, the
separation of the decisions into various categories allows for significant decisions to
be taken under close supervision, less significant decisions to be taken within guide-
lines and routine decisions to be taken freely. This maintains sufficient checks and
balances and retains a streamlined and efficient decision-making process within the
Financial Services Board,

2.2 Amendment of section 3 of the Act

(a) Current position

TWO functions are stated for the board in this section, The tirst function is that the
board should exercise control in terms of any law over the activities of tinancia~
institutions and over financial services. This is not correct, as the board doej not
exercise such control.

The section does not state any Functit)n for the bo~rd in relation tu investor educa-
tion.
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(b) Newapprouch

The function of the board in relation to financial institutions is rephrased to state
clearly that the board is to supervise the compliance with financial regulatory laws by
those parties to whom these laws apply.

Furthermore, a new function is formulated whereby the board has to promote pro-
grammed and initiatives by financial institutions and industry representative bodies to
inform and educate the users and potential users of financial services.

(c) Reason

The board does not really “exercise control” nor was it ever intended to do so as
stated in the Act at present. The function is more clearly stated to be the supervision
of compliance with financial laws. It is accepted that regulatory authorities should
promote irtvestor education. The proposed additional responsibility of the board will
enable that this dimension of the board be developed.

The changes to the ftmctions of the board must be read together with the s~vings  and
transitional provisions of clause 20 of the Bill, as well as the proposed changes to
the long title of the Act in ckuse  22.

2.3 Amendment  of section ~ of the Act

(a) Current position

Uncertainty prevails as to whether the ‘board.’ is the body established by section 2
or whether it refers to its governing body, in a number of sections. It is also uncer-
tain whether the board. if it “consists.’ of its members will continue to exist if the
appointments of the members lapse.

Currently the members of the board are appointed by the President.

(b) New approach

By referring to the board as the body established by section 2 and distinguishing it
from the members of the board who govern its functioning, a clearer distinction is
made and the continued existence of the board where terms of appointment expire is
clarified.

NIembers  of the board will be appointed by the Minister.

2.4 Amendment of sections 5 and 6 of the Act

These are consequential amendments arising from the amendment of section 4.

2.5 Amendment of section 7 of the Act

(a) Current position

The Act prescribes that members of the board are appointed by the State President
for a term of ofice  not exceeding three years.

(b) New approach

The new approach is to commence a process of rotation, retaining the three year
limit, and to make provision for :~n extension of the term of members of the board if
their reappointment or the appointment of other members cannot take pll~e
timeously. The extension is for J si.y month period only. The quorum for a meeting
of the board continues to be :1 m~jority  of its members [ section S(3)).
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(c) Reason

A rotation regime  is considered superior to one where the expiry of the period of
office is conterminous for all members. It is not always possible to secure the reap-
pointment of board members within the three year period.
office expiring before new members have been appointed.
trative difficulties within the board if it has to function
appointed to its board,

2.6 Amendment of section 9 of the Act

~a) Current position

resulting in their terms ~f
thereby creating adminis-
without having members

The executive as defined comprises only the executive oticer.  deputy executive oti-
cers and the chief actuary.

(b) :Vew  approach

As the executive deals with regulatory. operational and administrative matters, it wil[
be possible to appoint other senior employees of the board, such as the general man-
ager: management services, to the executive, because much of its agenda  deals with
financial and administrative matters.

(c) Reason

Practical experience has shown that it is necessary that other senior employees
should serve on the executive by virtue of the nature of their responsibilities. Flex-
ibility is needed if changes are made to the internal structures of the board to cope
with changing supervisory requirements.

2.7 Amendment of section 10 of the Act

(a) Current position

The continued existence of committees of the board is uncertain
office of members of the board serving on 5uch committee expire.

(b) iVew approach

when the terms of

The functioning of committees will be preserved where the terms of otice of rele-
vant members of the board expire.

(c) Reason

The continued functioning of committees is essential and their appointment should
not be affected by the vacation of otiice of members of the board.

2.8 Amendment of sections 13 and 14 of the Act

These are technical amendments to repeal outdated provisions and to give etiect to
the proposed amendment of section 18 (clause 13).

2.9 Amendnlent  of section lj of the Act

(a) Current position

This section preser}es  the pension rights of oticers  and employees  transfemed Frt>m
the public service to the Financial Scrlices  B(~ard.

(b) ~Vew approac}l

The preservati~)n  is rcpe~led,



(c) Reason

The original preservation WJS a temporary arrangement to coincide with the estab-
lishment of the board during 1990. A decision Yvas taken by the Department of
Finance not to make any further payments in terms of the existing section 15. It must
be read together with the savings and transitional provisions of clause 20 of the Bill
and consequential amendment to the Supervision of Firtanci~l  Institutions Rationalisa-
tion Act, 1996. referred to in the Schedule to the Biil.

2.10 Amendment of section ljA of the Act

(a) Cllrrent position

The board has the right to impose levies on financial  institutions, but is not required
to follow a consultative role in that regard.

(b) New approach

A compulsory consultative process prior to imposing levies is introduced by this
~mendment.

(c) Reason

The amendment arises from a recommendation by the Committee of Inquiry into the
role of the Financial Services Board (the Rabie Report, 10 September 1996)  which
recommended a consultative approach in this regard.

2.11 ~mendment of section 18 of the Act

This is a consequential amendment arising from the amendment of section 9.

2.12 ~mendment of section 21 of the Act

(a) Current position

It is required that the Financial Services Bo~rd should file a report in both oficial
languages.

(b) New approach

The reference to two languages is obsolete and should be deleted.

(c) Reason

It is not considered necessary to specifically require an annual report in two lan-
guages which involves unnecessary costs. Deleting this requirement will not impact
on the actual report or its contents which remain obligatov.  It will still be the
responsibility of the board to act within the Constitution concerning the use of offi-
cial languages if and when required to do so.

2.13 .4mendment of section 22 of the Act

(a) Current position

Section 22 of the Act places a strict onus of secrecy on the board and its employees.
Subsection (2) allows disclosure of corrtidentiid  information to foreign financial ser-
vices supervisory authorities,

(b) New approach

The new approach expands  the ability of the e~ecutive otlicer to provide th~t infor-
mation not only to the foreign  authorities. but also to other >upervisc~ry authorities
w i t h i n  the Republic. [t furthernlort C<pand> the :lbilit} of the execu[ive  officer  to
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assist such regulatory authorities and will improve the executive officer’s ability to
provide assistance under Memorandums of Understanding concluded with foreign
regulators.

(c) Reason

The need for closer co-operation between regulators internationally is required by the
greater internationalisation of the financial services sector and evolving practice by
international supervisory authorities. Placing a constraint on co-operation between
local supervisory authorities, places an unacceptable impediment on them, especially
in the supervision of conglomerate groups. The amendment must be read with the
savings and transitional provisions of clause 20 of the Bill and the consequential
~mendments  to the Inspection of Financial Institutions Act, 1998, referred to in the
Schedule  [o the Bill.

2.14 Amendment of section 23 of the Act

(a) Cllrrent position

This section establishes an indemnity for the board. its members, the members of the
appeal board and the oficers,  the employees of the board, in case of a bona fide
exercise of a discretion in the performance of their functions.

(b) lVew approach

The new approach is to provide the indemnity in respect of the bo~7u  $de,  but not
grossly negligent, exercise of powers, carrying out of duties or performance of func-
tions under the Act or any other law under the jurisdiction of the board.

(c) Reason

The need to expand the indemnity to include other laws, as well as the improvement
in the wording, follow an improvement contained in the Stock Exchanges Control
Amendment Act, 199j (Act No. 54 of 1995), and the Financial Markets Control
Amendment Act, 1995 (Act No. 5j of 1995). The improvement is required in view
of the increase in delictual  claims against regulators in the financial services industry.
This will provide the necessary immunity in the case of delictual  actions in respect
of acts performed in good faith, with the exclusion of gross negligence. It does not
preclude liability for wilful acts or omissions as a result of which damage is caused,

2.15 Amendment of section 24 of the Act

(a) Cllrrent position

Section 24 at present prohibits any person from using the name or logo of the board
under any circumstances.

(b) New approach

The new approach is to allow usage of the name and logo of the board by other par-
ties with the approval of the board and subject to conditions determined by the
board.

(c) Reason

It is foreseen that it may become necessary for the board, as regulator, to confirm
that various entities are registered to conduct certain types of regulated business law-
fully. In order to do so, it will be necessary for the board’s 10:o to be applied in the
process. The amendment will enable this to take place.



(a) Current position

This section sets out the appeal procedure for any person afi”ected by a decision of
the registrar and establishes an appeal board for that purpose. It is currently required
that one member of the appeal board must also be a member of the board and does
not allow for the appointment of alternates,

(b) New approach

The section is amended to reconstitute the appeal board by removing the requirement
that one member should also be a member of the board, and requiring that all three
members of the board be independent, lt also allows for the appointment of alter-
nates. A number of technical improvements to this procedure are a[so introduced.

(c] Reason

The reconstitution of the appeal board arises from the amendment to the requirement
that the registrar be supervised by the board, implying control of the registrar and
thereafter having one of the board’s members sitting on an appeal board to adjudicate
on an appeal by a person affected by a decision by the registrar, This is considered to
be administr~tively  unjust. The proposed amendment will rectify this problem. and
improve the appeal procedure in other respects as well. The amendment must be read
with the savings and transitional provisions of clause 20 of the Bill.

2.17 Amendment of section 28 of the Act

This is a technical amendment to correct the references to banks and building societ-
ies as a resuh of intervening amendments to legislation.

3. CONSULTATION

The bodies consulted and their responses are summarised in Annexure  A to this
Memorandum.

4. ORGANISATIONAL AND PERSONNEL lNfPLICATIONS

The Bill has no organisational or personnel implications for the State.

5. FINANC~L IMPLIC’4TIONS

The Bill does not have any financial implications for the State.

6. CONINIUNICATION  INIPLICATIONS

The Bill has no communication implications in addition to the commencement of the
BilI as an Act of Parliament being published in the Ga:erre.

7. PARLIANIENTARY PROCEDURE

The State Law Advisers and the Fin~ncial Services Board are of the opinion that this
Bill must be dealt with in accordance with the procedure established by section 7j of
the Constitution since it contains no provision to which the procedure set out in sec-
tion 74 or 76 of the Constitution applies,
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ANNEXUREA

SUNlhl.4RY  OF CONSULTATIVE PROCESS

The following persons were consulted, ‘and they responded as follows:

1. Parties who supported the Bill as circulated

LM3 Ctpital

Swiss Re Southern Africa

Banking Council of SA

Sanlam

2. Parties who made no comment on the Bill

Department of Finance

Deputy ~Iinister  of Finance

Policy Board for Financial Services and Regulation

Portfolio Committee on Finance (National Assembly)

Select Committee on Finance (National Council of Provinces)

lMembers of the Board: Financial Services Board

Prof J P van Niekerk

Prof R Vivian

Prof H A Lambrechts

Prof S R van Jaarsveld

Insurance Law Society of SA — Unisa

Bond Exchange of SA

SA~X

Office for Public Enterprises

office of the Auditor-General

Select Committee on Public Accounts

Standing Committee on Public Accounts

SARS

Ombudsman for Banking

Ombudsman for Long-term Insurance

Ombudsman for Short-term Insurance

Pension Funds Adjudicator

Commission of Enquiry into the Afftiirs  of the Nl~sterbond  Group

Actuarial Society of SA

Association for the Advancement of Black Accountants

Association of Banking Lawyers of S,4 — Rau

Association of Law Societies

Black L~wyers  Association

Black Nlanagement  Forum

Chartered [n>titute of VIanagement .~ccountatlts



Consulting Actuaries Society of SA

Corporate Lawyers Association of SA

General Council of the Bar of 5A

Lawyers for Human Rights

National NGO Coalition

SA Institute of Chartered Secretaries and Administrators

Business Practices Committee

Registrar of Componies

Business South Africa

Consumer Institute of SA

National Consumers AKairs  Otice

Departments of Economic Affairs of most Provinces

Pension Lawyers Association

Public Accountants and Auditors Board

5A Law Commission

Registrar of Medical Schemes

Securities Regulation Panel

National African Federated Chamber of Commerce and Industry

Free Market Foundation

National Consumer Forum

Registrar of Banks

Afrikaans Handelsinstituut

South African Chamber of Business

National Black Consumer Union

Association of General Banks

Institute of Ba&ers  in South Africa

Association of Property Unit Trust Management Companies

Association of Trust Companies in 5A

Association of Unit Trusts of SA

Public Property Syndication Association

SA Property Owners’ Association

Association of Black Securities and Investment Professionals

Associtition of Bond Issuers of SA

Association of Corporate Treasures of SA

Fund Managers Association of SA

Institute of Financial IMarkets

Shareholders’ Association of SA

Tnlstee  Board Limited

Financial Intermediaries Federation of Southern Africa

Insurance Brokers Council

S.~ Black [nsurance Brokers .A~iociation



34

Life Undemriters  Association of SA

SA Reinsurance  Offices. Associatl~n

SA Society of Medical Undemnters

National Council of Trade Unions

Financial lMarkets  Advisory Board

SA Insurznce Brokers Association

Institute of Loss Adjusters of Southern Africa

SA Risk ~nd Insurance Management Association

Cosatu

Neha\vu

Pension Funds Advisory Committee

S.4 Reinsurance  Brokers Association

Insurance Institute of SA

SA Insurance Association

SA Society of Claims Administrators

Fedsal

Advisory Committees on Long-term and Short-term Insurance

Lrnit Trusts Advisory Committee

Institute of Life and Pensions Advisers
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3. Parties whodisagreed orrequested changes tothe BilI

Personsfiodies Comments Ylinor changes
consulted Ireceived  I

.Ac- Re-
Cepted fused

1. ,\ssociation of Par-
ticipation }[ortgage
Scheme }lanagers I I I

1,1 clause  23 I 1 lx

klajor changes

+

.Ac- Re-

cepted fused

1 ! 1 ! 1

2. Deneys Reitz

2.i Clause 23 x

3. }Ipumalanga  Provin-
cial Government

3.1 cliiuse7 x
3.2 clause  8 x Ii

I 1 I 1 1
3,3clJuse I x

,

3.4 clause 2 x

3.j  CIause Ij(3) x

3.6 Clauses 20 and  21 x
4. ,Northern Province

Consumer Affairs

4.1 Clause 1 x

5. South African Insti-
tute of Chartered
Accountants

5. i clause 1 x

j.? Clause 18(1) x

5.3 Clause 18(a) x

5.4 Clause 18(e) x

j.5 Clause l~(h) x
b. Johannesburg Stock

Exchange

6. I Clause 6 x

6,2 c)au~~ 13 x
,

6.3 Clause i7 x

6.4 Ciause 18(c) x

6.j Clause 18(/1) x

7. Institute of Pension
Consultants and
Administrators I

7.1 clause 7 x
7.2 Clause 16

T

\ I
x

7.3 clause Ix(/l) x

7.4 clause I X(LJ x



consulted received

8. YIunich Reins[lrance
COmpany or .\ frica
I,td

8.1 Cllllse 12

s.? C1.lllse 21

9. I.ife Ofices  Associa-

tion

~ i C];  ILISC t dlld  ?

Nlin{)r changes }Ia,jnr changes

I

,.
I I

9.7 cl~use 13
I

x
I

9.9 clause  16 x I

~. 10 Clause 18

10. South African

I Reserve Bank

10.1 Pre-amble
!x~

10. ? CI;lLISC  [? x

10.3 Cl:luse  ?1 x

Disagree


