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BILL

To regulate the rendering of foreign military assistance by South African juristic
persons. citizens and persons resident within the Republic.

PREAMBLE

The Constitution of the Republic of South Africa. 1996, provides in section 198(5)
that the resolve to live in peace and harmony precludes any South African citizen
from participating in armed conflict. nationally or internationally. except as
provided for in the Constitution or national legislation. In order to implement
aspects of this provision and in the interest of promoting and protecting human
rights and fundamental freedoms. universally, it iS necessary to regulate the
rendering of foreign military assistance by South African juristic persons, citizens
and persons resident in the Republic.

{E IT ENACTED by the Parliament of the Republic of South Africa. as

follows:—
Definitions

1. In this Act. unless the context indicates otherwise—
~armed conflict”™ includes anv armed conflict between— 5
rqithe armed forces of foreign states;
by the armed forces of a foreign state and dissident armed forces or other
armed groups: or
rc) armed groups:. (ii )

(i) “Committee” means the National Conventional Arms Control Committee as 10
congtituted ty the National Executive by the decision of 18 August1995:(iii)

(un “foreign military assistance”™ means military services or military-related
serices. Of any attem pt. encouragement. incitement or solicitation to render
such services. in the form of—
taj direct combative participation in armed conflict: 15
h) military assistance to a party to the armed conflict by meuans of—

(i) advice or training:
(i1) personnel. financial. logistical. intelligence or operational support:
( iii) personnel recruitment:
{iv)  medical or para-medical services. or 20
{(v) procurement of equipment:
fcr security services for the protection of individualsimv olved in armed
conflict or their property:
rdyany other action that has the result of furthering the military interests of
apary 1o the armed conflict: (i) 25
(iv) “"Minister”” means the Minister of Defence: (iv)
(\) person” means anatural person \\ ho is a citizen of or is permanently resident
in the Republic. or a juristic person registered or incorporated in the Republic:
\)
(vi) ~Republic” meansthe Republic of South Africa: (v i) 30
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(vitd Uregister” means the register of authorsatons and spprovals maintained in
terms of section 3. (vi)

Rendering of foreign military assistance prohibited

2. No person may within the Republic or elsewhere—
tar offer torender any foreign MTHTary assistianee to wiy stal@ or organ of slate.
SToup of persons or other entily or person uniess he or ~he has been granted
authorization to offer such assistance in terms of section 3t
by render uny foreign military assistance 1o any state or organ of state. group of
persons or other entity or person unless such assistance is rendered in
accordance with an agreement approved in terms of section 4.

Authorisation for rendering of foreign military assistance

2. (1Y Any person who wishes to obtain the authorisation referred to in section 2(a)
<hall submit to the Commirttee an application for authorisation in the prescribed form
and manner.

12) The Committee must consider any application for authorisation submitted in terms
of subsecuon (1) and must make a recommendation to the Minister that such application
be granted or refused.

(3} The Minister. acting upon the recommendation of the Comnuttee. may refuse un
application for suthorisation referred 10 in subsection (2). or may grant the application
<ubject to such conditions as the Minister may think fit.

(4) Any authorisation granted in terms of this section shall not be wansferable.

{51 The prescribed fees must be paid in respect of an application tor wuthorsation
cranted in terms of subsection (3).

Approval of agreement for rendering of foreign military assistance

4. (1) A person who wishes to obtain the approval of an agreement or wrangement for
the rendering of foreign military assistance. by virtue of an authonsation referred to in
section 2fas 1o render the relevant military assistance. shall submit an application to the
Committee in the prescribed form and manner.

(2) The Committee must consider un application for approval submitted to it in terms
of subsection 1) and must make a recommendation to the Minister that the application
be crunted or be refused.

13) The Minister. acting upon the recommendation of the Committee. nuy refuse un
application for approval referred to in subsection (2). or may grant the application
subject to such conditions as the Minister may determine.

(31 Any approval granted in terms of this section shall not be ransferuble.

(5) The prescribed fees must be paid inrespect of an application for approval grunted
1n terms of subsection (31,

Register of authorisations andapprovals

(1 The Committee shall maintain a register of autherisations and approvals issued
by the Minister in terms of sections 3 and 4.

(2) The Committee must euch quarter submit reports to the National Executive and to
the Portfolio Committee on Defence of the Nationual Assembly with regard to the
register.

Criteria for granting or refusal of authorisations and approvals

6. (1 An authorisution or approval in terms of sections 3 and 4 may not be granted if
it would—
fa) bein conflict with the Republic’s obligations in terms of international law:
thi result in the infringement of humun rights and fundamental freedoms in the
territory in which the foreign military assistance is 10 be rendered:
tc) endanger the peace by introducing destabilising military capabilities into the
region where the assistance is to be. or is likely 1o be. rendered or would
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otherwise contribute 1o regional instability and would negatively influence the
balance of power in such region:
(d) support or encourage terrorism in any manner:
(e) contribute to the escalation of regional conflicts:
(fy prejudice the Republics national or international interests:
(¢)be unacceptable for any other reason. .
» 2) A person whose application for an authorisation or approv al in terms of section 3
or 4 has not been granted by the Minister mav request the Minister to furnish writen
reaxons for his or her decision,

Offences and penalties

7. Any person who contravenes any provision of section 2. or fails to comply with a
condition laid dow n by the Minister with regard to any authorisation or approval granted
in terms of section 3 or 4. shall be guilty of an offence and liable on con\ “iction to a fine
notexceeding one million rand or 10 imprisonment for a period not exceeding ten years.
or 1o both such tine or imprisonment.

Exterritorial application of Act

8. Any court of law in the Republic may try a person for anoffence referred to in
section 7 notwithstanding the fact that the act m omission to which the charge relates
was committed outside the Republic.

Regulations

9. The Minister. acting on the recommendation of the Committee. may make
regulations relating to—

(a)any matter which is required or permitted in terms of this Act to be prescribed;

(b) the criteria to be taken into account in the consideration of an application for
an authorisation or approval in terms of section 3 or 4:

(c)the maintenance of the register: and

{d)any other matter which may be necessary for the application of this Act.

Exemptions

10. The Minister. acting upon the recommendation of the Committee. may exempt

10

anv natural person or category of natural persons from the pro\ isions of sections 3 and 30

J4inrespectof aparticular event or situation. and subject to such conditions as he or she
may determine.

Short title

11. This Actshall be called the Regulation of Foreign Military Assistance Act. 1997,

and shall ceme into operation on a date fixed by the President by proclamation in the 35

Gucerre.
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MEMORANDUMON THE OBJECTS OF THE REGULATION OF
FOREIGN MILITARY ASSISTANCE BILL. 1997

1. In May 1996 the Constitution adopted certuin principlex for governing nutional

~ecurity in the Republic. One of these principles pronounces the rasolve to live in peace
and harmoeny, which would praclude any South African citizen from participating in
armed confict, nationally or internationally. except as provided for in terms ot the
Constitution or national legislaton.
2. Furthermore. although the Constitution recognices freedom of movement and
occupation. these rights ure not absolute and may be reguluted by Low. The Constitution
also contuns a prohibition on mercenary activities. unless specifically permitted by
legisl;uinn.

3. The Bill therefore is intended 1o give effect to the constitutional provisions by
regulating the provision of military assistance by individuals or juristic persons. The Bill
expands the present functions of the Nuational Conventional Arms Control Committee by
including the regulation of all forms of military-related assistance abroad by South
African individuals or juristic persons by the imposition of strict control meusures to
sive effect to the Government's stated policies und the Constitution™s requirements.

4. “Foreign military assistance” is defined in section 1. It includes engaging in armed
conflict or providing military advice. truining or cooperation. various forms of support.
recruitment. medical or paramedical services. procurement of equipment and also
providing security services for individuals or in respect of property. The Bill empowers
South African courts to adjudicate upon any such acts committed outside the country.
The Bill will apply not only 1o citizens of the Republic. but al<o to persons permanently
resident therein and to all juristic persons registered or incorporated in the country.

3. Sections 3 and 4 describe the procedure 10 be followed for obtaining authorisation
for foreign military assistance. Individuals or juristic persons who wish to provide
military-related services abroad will in future be obliged. firstly. to obtain approval from
the Government to market these services and. secondly. to receive authorisation to enter
into a contract with a third party to provide such services. These steps are broadly in line
with the present two-stage control system used by the National Conventional Arms
Control Committee in respect of arms transfers. The Minister of Defence. acting on the
recommendations of the Commitiee. has been empowered by the Government to decide
on such authorisation.

6. Section 6 details the criteria which determine when authorisation may not be
cranted. while otfences and penalties are mentioned in section 7. A contravention of the
provisions cun result in the imposition of a penulty not exceeding one million rand or
imprisonment for a period not exceeding ten yewrs. or both.

7. South African citizens who wish to provide any form of foreign military assistance
will in future encounter the same comprehensive regulutory procedures und rigorous
control measures that arms transfers are subjected to.

. In the opinion of the State Law Advisers and the Depariment the Bill should be
dealt with in accordance with section 75 of the Constitution.




