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GENERAL EXPLANATORY NOTE:

[ 1 Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

BILL
To make provision for the setting aside of all sentences of death in accordance with
law and their substitution by lawful punishments; to amend certain laws so as to
repeal provisions relating to capital punishment; to provide for minimum
sentences for certain serious offences; and to provide for matters connected
therewith.

PREAMBLE

WHEREAS the Constitution of the Republic of South Africa, 1996 (Act No. 108 of
1996). provides that everyone has the right to life:

AND WHEREAS the Constitutional Court has ruled that the sentence of death is
unconstitutional and therefore invalid;

AND WHEREAS it is necessary to make provision for the setting aside of all such
sentences in accordance with law and their substitution by lawful punishments.

B E IT THEREFORE ENACTED by the Parliament of the Republic of South Africa.
as t’ollows:—

Substitution of sentence of death

1.( 1) The Minis(er of Justice shall, as soon as practicable ~fter the commencement of
this Act, refer the case of every person who has been sentenced to death and has in 5
respect of that sentence exhausted all the recognised legal procedures pertaining to
appeal or review, or no longer has such procedures at his or her disposal. to the court in
which the sentence of death was imposed.

(2) The court shall consist of the judge who imposed the sentence in question or, if it
cannot be so constituted, the Judge President of the court in question shall designate any 10
other judge of that court to deal with the matter in terms of subsection (3).

(3) (a) The court shall be furnished with written argument on behalf of the person
sentenced to death and the prosecuting authority.
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(b) The court-
(i) shall consider the written arguments and the evidence led at the trial; and

(ii) may, if necessary, hear oral argument on such written arguments,
and shall advise the President, with full reasons therefor, of the need to set aside the
sentence of death, of the appropriate sentence (o be substituted in its place and, if 5
applicable, of the date to which the sentence shall be antedated.

(4) The President shali set aside (hc sentence 01’ death and suhstitu(c for (he sentence
ol dca[b the punishmcn(  advised by the court,

(5) No appeal shall lie in respect of any aspect of the proceedings, finding or advice
of the court in terms of subsection (3). 10

(6) (a) Pending the commencement of the Legal Aid Guide as contemplated in section
3A of the Legal Aid Act, 1969 (Act No. 18 of 1969), and to the extent that the Legal Aid
Guide as it exists at the commencement of this Act does not remrlate the position of
the granting of legal aid or legal representation in respect of the proceedings referred to
in subsections (1) to (5), the Legal Aid Board may issue directives, in consultation with 15
the Minister of Justice, in terms of which legal aid or legal representation may be
rendered or made available for purposes of subsections ( 1 ) to (5).-

(b) (i) The directives contemplated in paragraph (a) shall be published in the Gazette
by the Minister of Justice.

(ii) Before the directives are published in the Gazette, they shall be submitted to 20
Parliament and tabled as soon as possible.

(7) The appeal of every person who has been sentenced to death and who has appealed
to the Supreme Court of Appeal against that sentence ancl not agninst conviction, shall
be heard by [he I“ull court of the division which would IMVC heard such an appeal if a
direction in terms of section 3 15(2)(a)  of the Criminal Procedure Act, 1977 (Act No. 51 25
of 1977), had, at the time the appeal was noted, been competent and been made by the
trial court.

(8) The registrar of the Supreme Court of Appeal shall, as soon as practicable after the
commencement of this Act, remit the record of every appeal referred to in subsection (7)
to the registrar of the court which will hear such appeal. 30

(9) The full court shall, in hearing an appeal referred to it in terms of subsection (7),
set aside the sentence of death and thereafter have the same powers it would have had if
the appeal had been referred to it in terms of section 3 15(2)(a)  of the Criminal Procedure
Act, 1977 (Act No. 51 of 1977).

(10)  All other appeals in cases where the sentence of death was imposed and which 35
are either part heard or pending before the Supreme Court of Appeal shall be disposed
of by that court, which for that purpose shall have the powers se[ forth in section 322(2)
of the Criminal Procedure Act, 1977 (Act No. 51 of 1977).

(1 1 ) A sentence of imprisonment substituted for the sentence of death in terms of this
section, may be antedated by the court to a specified date, which shall not be earlier than 40
the date on which the sentence of death was imposed.

( 12) For the purposes of this section, any provision of the Criminal Procedure Act,
1977 (Act No. 51 of 1977), amended or repealed by this Act, shall be deemed not to be
so amended or repealed.

Amendment of section 83 of Act 44 of 1957, as substituted by section 39 of Act 87 45
of 1984 and amended by section 25 of Act 132 of 1992

2. Section 83 of the Defence Act, 1957, is hereby amended-
(a) by the deletion in subsection (3) of subparagraph (i) of paragraph (c); and
(b) by the substitution in subsection (3) for the proviso to paragraph (c) of the

following proviso: 50
“Provided that if any such sentence has been imposed by a military
court, such commission shall not terminate and shall not be deemed to
have been cancelled unless such sentence is confirmed under the First
Schedule ml, if under any law it may not be carried into elTect or be
executed (as the case may be), although it has thus been confirmed, 55
unless and until it has been reviewed and endorsed by a board or council
of review or, unless and until the finding in question as well as the
sentence has been endorsed by a council of review as being in
accordance with real and substantial justice [and has been approved by
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the State Prcsidcmll, il has af(cr such confirmation hccn tl)LIs rcvicwcd
and endorsed or hecn thus endorsed  [and approved], as lhc case may
be.”.

Amendment of section 1 of First Schedule to Act 44 of 1957

3. Section I of the First Schcdulc  to [hc Dc(cncc  Ac(, 1957, is bcrcby amended by [hc 5
dclc[ion ol’ the dc[ini!ion  of “capital offcncc”.

Amendment of section 4 of First Schedule to Act 44 of 1957

4. Section 4 of the First Schedule to the Defence Act, 1957, is hereby amended—
(a) by the substitution for the heading of the following heading:

“Of fences endangering safety of forces”; and 10

(b) by the substitution for the words following upon paragraph (h) of the
f o l l o w i n g  w o r d s :

“shaIl be guilty of an offence and liable on conviction to [be sentenced
to death] imprisonment for a period not exceeding 30 years.”.

Substitution of section 51 of First Schedule to Act 44 of 1957 15

5. The following section is hereby substituted for section 51 of the First Schedule to
the Defence Act. 1957:

“Alternative punishments

51. The court convicting any person [—
((2)

(b)]

of an offence under section four may, instead of imposing sentence 20
of death on that person, impose upon him any other punishment
within the jurisdiction of that court;
of any [other] offence under this Code may, instead of imposing upon
that person any penalty prescribed herein in respect of such offence,
impose upon him or her any other penalty within the court’s 25
jurisdiction which is provided for in this Code in respect of any
offence, not being a more severe penalty than the maximum penalty so
prescribed.”.

Amendment of section 52 of First Schedule to Act 44 of 1957

6. Section 52 of the First Schedule to the Defence Act, 1957, is hereby amended by the 30
substitution in subsection (2) for the words preceding the proviso of the following
words:

“Any person who is engaged in any mutiny or riotous or unseemly behhviour  or
who commits [a capital civil otfence] treason, murder, rape or culpable homicide
or any otTence under section 4 of this Code or any other prescribed offence, may be 35
arrested by any person subject to this Code in whose presence he or she is so
engaged or commits any such offence”.

Amendment of section 58 of First ScbLXlulc  to Act 44 nt’ 1957

7. Section 58 of the First Schedule to the Defence Act, 1957, is hereby amended by the
substitution for the proviso of the following proviso: 4 0

“Provided that a person charged with [a capital civil offence] trenson, murder, mpe
or culpable homicide committed by him or her outsi(tc  the Republic or an ol~encc
under section 4, 10, 13 or 29 of this Code tnay bc tried by a military court at ilny
time alter the commission of the offcnce. ”.
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Amendment of section 59 of First Schedule to Act 44 of 1957

8. Section 59 of the First  Schedule to the Defence  Act, 1957, is hereby amended by the
substitution for paragraph (a) of subsection ( I ) of the following paragraph:

“(a) in the case where that offence is [a capital civil offence] treason, murder, rape
or culpable homicide committed outside the Republic or an ofTence under 5
section 4, 10, 13 or 29, be tried and punished for that olrence  by that military
court at any lime after he or she has ceased to be so subject; and”.

Substitution of section 71 of First Schedule to Act 44 of 1957 . t

9. The following section is hereby substituted for section71 of the First Schedule to
the Defence Act, 1957: 10

“Jurisdiction of ordinary court martial

71. An ordinary court martial shall have jurisdiction to try any person
subject to this Code, not being an officer, for any offence, other than [a
capital civil offence] treason, murder, rape or culpable homicide commit-
ted by him or her within the Republic or an offence under section 4 or 5, and 15
may in respect of any such offence impose any penalty which could be
imposed in respect thereof by a general court martial, except imprisonment
for a period exceeding two years.”.

Amendment of section 72 of First Schedule to Act 44 of 1957

10. Section 72 of the First Schedule to the Defence  Act, 1957, is hereby amended by 20
the substitution in subsection ( 1 ) for the words preceding the proviso of the following
words:

“A general court martial shall, subject to the provisions of subsection (2), consist
of not less than three or (in the case of a trial for [a capital offence] treason, murder,
w or culpable homicide) not less than five members, all of whom shall be otlicers 25
of the South African National Defence  Force who have held commissioned rank
other than temporary commissioned rank for not less than three years, and shall be
constituted and convened as may be prescribed”. ~

,.
Amendment of section 81 of First Schedule to Act 44 of 1957

11. Section 81 of the First Schedule to the Defence Act, 1957, is hereby amended by 30
the deletion of the proviso to subsection (1). ~

Amendment of section 89 of First Schedule to Act 44 of 1957

12. Section 89 of the First Schedule to the Defence Act, 1957, is hereby amended-
(a) by the deletion of the proviso to subsection (l); and
(b) by the deletion of the proviso to subsection (2). 35

,,
Amendment of section 91 of First Schedule to Act 44 of 1957

13. Section 91 of the First Schedule to the Defence Act, 1957, is hereby amended—
(a) by the deletion of subparagraph (i) of paragraph (a) of subsection (l);
(b) by the deletion of subparagraph (i) of paragraph (b) of subsection (l); and
(c) by the deletion of subparagraph (i) of paragraph (c) of subsection (1). 40

Amendment of section 93 of First Schedule to Act 44 of 1957

14. Section 93 of the First Schedule to the Defence Act, 1957, is hereby amended by
the deletion of subsection (1).
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Repeal of sections 104 and 105 of First Schcdulc to Act 44 of 1957

15. Sections 104 and 105 of the First Schedule to the Defcnce  Act, 1957, are bcrcby
repealed.

Substitution of section 106 of First Schedule to Act 44 of 1957

16, The following section is hereby substituted for section 106 of the First Schcdulc
to the Defence  Act, 1957: ,,,

“When sentence to be executed ,,,

106. Subject to the provisions of [sections one hundred and three and
one hundred andfonr]  section 103, any sentence shall be executed as soon
as possible after it has been confirmed.”.

,,
Substitution of section 114 of First Schedule to Act 44 of 1957

17. The following section is hereby substituted for section 114 of the First Schedule
to the Defence Act, 1957:

“Council of review to hear argument in certain cases

114. In any case in which [sentence of death or] a sentence of 12 months
imprisonmcn(  or more or of cashiering has been imposed, or where
application has been made by the offender in terms of section I I 2 for [hc
review of the proceedings of his or her case, the council of review shall, at
the request of the offender, allow the offender or his or her counsel and the
officer who prosecuted at the trial or any other person appointed for the
purpose by the Adjutant-General in his or her stead, to appear before it and
hear argument on the issues in the case.”.

Amendment of section 145 of First Schedule to Act 44 of 1957
,,,

18. Section 145 of the First Schedule to the Defence Act, 1957, is hereby amended by
the substitution for paragraph (a) of subsection (1) of tbe following paragraph:

“(a) in matters where [a capital otfence] treason, murder, rape or culpable
~omicide  is involved, of three judges or retired judges of [the Supreme] q
~ Court [of South Africa] (one of whom shall be appointed as [chairman]
chairperson by the Minister), one officer of the Permanent Force and one
person who has had experience in the field on service; and”. ‘I!

,., ., ,.
Amendment of section 147 of First Schedule to Act 44 of 1957

,, ,!. ., ,,,
19. Section 147 of the First Schedule to the Defence Act, 1957, is hereby amended by

the substitution in subsection (3) for the words preceding the proviso of the following
words:

“The chief disciplinary o~cer or any assistant disciplinary otlicer may under
warrant take such steps as may be prescribed for the execution of any sentence of
[death] imprisonment, detention or field punishment imposed by a military courl”.

Amendment of section 1 of Act 8 of 1959, as am’ended by section 1 of Act 75 of 1965,
section 46 of Act 70 of 1968, section 1 of Act 88 of 1977, section 1 of Act 58 of 1978,
section 1 of Act 22 of 1980, Government Notice No. 2302 of 31 October 1980, section
1 of Act 43 of 1981, section 1 of Act 65 of 1982, section 1 of Act 104 of 1983, section
1 of Act 6 of 1985,  section 1 of Act 92 of 1990, section 1 of Act 122 of 1991, section
5 of Act 135 of 1991, section 1 of Act 68 of 1993, section 1 of Act 116 of 1993, section
1 of Act 135 of 1993 and section 1 of Act 79 of 1996

20. Section 1 of the Correctional Services Act, 1959, is hereby amended by the
deletion of subnararzraDh  (ii) of Daraszrauh (a) of the definition of “rmisoner”.
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Repeal of section 35 of Act 8 of 1959

21. Section 35 of [he Correctional Services Act, 1959, is hereby repealed.

Amendment of section 44 of Act 8 of 1959, as substituted by section 6 of Act 88 of
1977 and amended by section 10 of Act 104 of 1983, section 16 of Act 92 of 1990,
section 2 of Act 80 of 1992 and section 27 of Act 79 of 1996 5

22. Section 44 of the Correctional Services Act, 1959, is hereby amended—
(a) by the substitution in subsection (1) for subparagraph (ii) of paragraph (a) of

the following subparagraph:
“(ii) is found Ioitering within one hundred metres of any prison on or any

other place where prisoners may be for the purpose of imprisonment 10
or Iabour [or within one hundred metres of any burial referred
to in section 35(4)(b)] and who fails to depart therefrom upon being
ordered so to do by any correctional otlicial  or a member of the
South African Police Service;”; and

(b) by the substitution in subsection (I) for subparagraphs (i) and (ii) of paragraph 15
(e) of the

“(i)

(ii)

following subparagraphs, respec~ive~:  -

makes a sketch or takes a photograph of any prison q portion of a
prison [or any burial referred to in section 35(4)(b)];
publishes or causes to be published in any manner whatsoever any
sketch or photograph of any prison ~ portion of a prison [or any 20
burial referred to in section 35(4)(b)];”.

Amendment of section 86 of Act 8 of 1959, as amended by section 18 of Act 104 of
1983

23. Section 86 of the Correctional Services Act, 1959, is hereby amended by the
substitution for subsection (4) of the following subsection: 25

“(4) The Commissioner shall [save where death has occurred pursuant to a
judicial sentence] also cause an enquiry to be held as to any death in any prison
from other than natural causes, and report thereon to the Minister.”.

Amendment of section 94 of Act 8 of 1959, as amended by section 37 of Act 80 of
1964, section 24 of Act 75 of 1965, section 17 of Act 101 of 1969, section 8 of Act 92 30
of 1970, section 17 of Act 62 of 1973, section 6 of Act 43 of 1981, section 20 of Act 104
of 1983, section 46 of Act 97 of 1986, section 28 of Act 92 of 1990, section 31 of Act
122 of 1991,  section 26 of Act 68 of 1993 and section 15 of Act 135 of 1993

24. Section 94 of the Correctional Services Act, 1959, is hereby amended—
(a) by the substitution for paragraph (q) of subsection (1) of the following 35

paragraph:
“(q) the application of approved means of mechanical restraint to any

prisoner [under sentence of death or] in the course of removal or
while temporarily outside the precincts of a prison;”; and

(b) by the substitution for paragraph (s) of subsection (I) of the following 40
paragraph:

“(.s) [the treatment of persons condemned to death; and] the disposal
of the bodies of prisoners wbo have died in prison;”,

Amendment of section 30 of Act 18 of 1973, as amended by section 2 of Act 38 of
1981, section 10 of Act 116 of 1993 and section 8 of Act 204 of 1993 45

25. Section 30 of the Mental Health Act, 1973, is hereby amended-
(a) by the substitution for subsections (1) and (2) of the following subsections,

respectively:
“(1 ) Whenever it appears to the Minister of Correctional Services that

a convicted prisoner in a prison is mentally ill to such a degree that he Q 50
she should be detained in an institution [and the prisoner is not under
the sentence of death], he or she may order the magistrate of the district
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in which the prison is situated to cause the mental condition of the
prisoner to be enquired into.

(2) Whenever it appears to the officer in charge of the prison in which
a convicted prisoner is in custody that the prisoner is mentally ill to the
degree referred to in subsection (1) [and the prisoner is not under 5
sentence of death], he or she shall report the matter to the magistrate of
the district in which the prison is situated.”; and

(b) by the deletion of subsection (7).

Repeal of section 3 of Act 94 of 1974

26. Section 3 of the Second General Law Amendment Act, 1974, is hereby repealed. 10

Substitution of section 18 of Act 51 of 1977

27. (1) The following section is hereby substituted for section 18 of the Criminal
Procedure Act, 1977 (hereinafter referred to as the principal Act):

“Prescription of right to institute prosecution

18. [(1)] The right to institute h prosecution for any offence, other than 15
[an offence in respect of which the sentence of death maybe imposed]
the offences of—
(u) murder;
(b) treason committed when the Republic is in a state of war;
(c) robbery, if aggravating circumstances were present; 20

(d) kidnapping;
(e) child-stealing; or
fl?-!w%
shall, unless some other period is expressly provided by law, lapse after the
expiration of a period of 20 years from the time when the offence was
committed. ,,

[(2) Tbe right to institute a prosecution for an offerice in respect of
which the sentence of death may be imposed, shall not be barred by
lapse of time.]”.

(2) This section shall be deemed to have come into operation on 27 April 1994.

Amendment of section 79 of Act 51 of 1977, as amended by section 4 of Act 4 of
1992, section 17 of Act 116 of 1993 and section 44 of Act 129 of 1993

,.,
28. Section 79 of the principal Act is hereby amended— ‘~

(a) by the substitution for paragraph (a) of subsection (1) of the following
paragraph:

“(a) [where the accused is charged with an offence for which the
sentence of death may not be imposed] by the medical superin-
tendent of a psychiatric hospital designated by the court, or by a
psychiatrist appointed by such medical superintendent at the request
of the court; or”; and .,

(b) by the substitution in subsection (1) for the words preceding subparagraph (i)
of paragraph (b) of the following words:

“[where the accused is charged with’ an” offence for which the
sentence of death may be imposed or] where the court in any particular
case so directs—”.

Amendment of section 121 of Act 51 of 1977, as amended by section 6 of Act 56 of
1979 and section 17 of Act 59 of 1983

29. Section 121 of the principal Act is hereby amended by the deletion of the proviso
to paragraph (b) of subsection (5).

Amendment of section 140 of Act 51 of 1977

30. Section 140 of the principal Act is hereby amended by tbe deletion of the proviso
to paragraph (b) of subsection (2).
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Amendment of section 145 of Act 51 of 1977, as amended by section 4 of Act 64 of
1982 and section 2 of Act 107 of 1990

31. Section 14501’ the principal Ac[ is hereby amcndul  by [k delc[ion  ol’ (IN proviso
[0 subsection (2).

Amendment of section 255 of Act 51 of 1977, as substituted by section 50 of Act 20
ot” 1992

32. Section 255 of the principal Act is hereby amended by the substitution for
paragraph (a) of subsection (I) of the following paragraph:

“(a)  If in any court during the trial of a person who is charged with an offence,
other than an offence [in respect of which the sentence of death may be passed]
referred to in section 18, it a-ppears to the judge or judicial officer presiding at the
trial that such person is probably a person as is described in section 21(1) of the
Prevention and Treatment of Drug Dependency Act, 1992 (in this section referred
to as the said Act), the judge or judicial officer, may, with the consent of the
prosecutor given after consultation with a social worker as defined in section 1 of
the said Act, stop the trial and order that an enquiry be held in terms of section 22
of the said Act in respect of the person concerned by a magistrate as defined in
section 1 of the said Act and indicated in the order.”.

Amendment of section 257 of Act 51 of 1977

33. Section 257 of the principal Act is hereby amended by the deletion of the second
proviso.

Amendment of section 276 of Act 51 of 1977, as amended by section 3 of Act 107 of
1990, section 41 of Act 122 of 1991, section 18 of Act 139 of 1992 and section 20 of
Act 116 of 1993

34. Section 276 of the principal Act is hereby amended by the deletion of paragraph
(a) of subsection (1).

Repeal of sections 277, 278 and 279 of Act 51 of 1977

35. Sections 277, 278 and 279 of the principal Act are hereby repealed.

Substitution of section 282 of Act 51 of 1977, as substituted by section 13 of Act 5 of
1991 and amended by section 48 of Act 129 of 1993

36. The following section is hereby substituted for section 282 of the principal Act:

“Antedating sentence of imprisonment

282. Whenever[—
(a) a sentence of death; or
(b)]  any sentence of imprisonment,
imposed on any person on conviction for an offence, is set aside on appeal
or review and any sentence of imprisonment or other sentence of
imprisonment is tbcreaftcr imposed on such person in respect of such
oll_cncc in phcc of lhc [scntenccs  rcltmxl to in pitragrilph  (a) or (h)!
respectively] sentence of imprisonment imposed on conviction, or any
o[hcr olyence which is substituted for that ollcnce on appeal or review, the
sentence which was later imposed may, if the court imposing it is satisfied
that the person concerned has [spent a period of time in prison awaiting
the execution of the sentence referred to in paragraph (a)  or has] served
any part of the sentence [referred to in paragraph (b)] of imprisonment
imposed on conviction, be antedated by the court to a specified date, which
shall not be earlier than the date on which the [sentences referred to in
paragraphs (a) and (b) were] sentence of imprisonment imposed on
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conviction was imposed, and thereupon the sentence which was later
imposed shall be deemed to have been imposed on the date so specified.”.

Amendment of section 286 of Act 51 of 1977, as amended by section 6 of Act 107 of
1990

37. %c(ion 286 of the principal Act is hcrehy amendecl by (he substitution for
paragraph (c) of subsection (2) of the following paragraph:

“(c) if in the opinion of the court the offence warrants the imposition of [the
sentence of death or] punishment which by itself or together with any
punishment warranted or required in respect of any other offence of which the
accused is simultaneously convicted, would entail imprisonment for a period
exceeding 15 years.”.

Amendment of section 309 of Act 51 of 1977, as amended by section 17 of Act 105
of 1982, section 8 of Act 107 of 1990, section 51 of Act 129 of 1993 and section 13 of
Act 75 of 1995

38. Section 309 of the principal Act is hereby amended by the substitution in
subsection (3) for the words preceding the proviso of the following words:

“The provincial or local division. concerned shall thereupon have the powers
referred to in section 304(2), and, unless the appeal is based solely upon a question
of law, the provincial or local division shall, in addition to such powers, have the
power to increase any sentence imposed upon the appellant or to impose any other
form of sentence [excluding the sentence of death] in lieu of or in addition to such
sentence”.

Amendment of section 315 of Act 51 of 1977, as substituted by section 20 of Act 105
of 1982 and amended by section 10 of Act 107 of 1990

39. Section 315 of the principal Act is hereby amended—
(a) by the substitution for paragraph (a) of subsection (2) of the following

paragraph:
“(a) If an application [(excluding an application of a person who

has been sentenced to death)] for leave to appeal in a criminal case
heard by a single judge of a provincial or local division (irrespective of
whether he or she sat with or without assessors) is granted under section
316, the court or judge or judges granting the application shall, if it, [or]
he or she or, in the case of the judges referred to in subsection (8) of that
section, they or the majority of them, is or are satisfied that the questions
of law and of fact and the other considerations involved in the appeal are
of such a nature that the appeal does not require the attention of the
[Appellate Division] Supreme Court of Appeal, direct that the appeal be
heard by a full court.”; and

(b) by the substitution for subsection (4) of the following subsection:
“(4) An appeal in terms of this Chapter shall lie only as provided in

sections 316 to 319 inclusive, and [subject to the provisions of section
316A] not as of right.”.

Repeal of section 316A of Act 51 of 1977

40. Section 316A of the principal Ac[ is hereby repealed,

Substitution of section 320 of Act 51 of 1977, as substituted by section 12 of Act 107
of 1990

41. The following section is hereby substituted for section 320 of the principal Act:

“Report of trial judge to be furnished on appeal

320. The judge or judges, as the case may be, of any court before whom
a person is convicted shall, in the case of an appeal under section 316
[316A] or316B or of an application for a special entry under section 317 or

5

10

15

20

25

30

35

40

45

50



20

the reservation of a question of law under section 319 or an application to
the court of appeal for leave to appeal or for a special entry under this Act,
furnish to the registrar a report giving his, her or their opinion upon the case
or upon any point arising in the case, and such report, which shall form part
of the record, shall without delay be forwarded by the registrar to the 5
registrar of the court of appeal.”.

Anwndrncnt 01 section 322 of’ Act 51 of 1977, as amended by section 13 of Act 107
of 1990

42. Section 322 of the principal Act is hereby amended—
(a) by the deletion of subsection (2A); and 10
(b) by the substitution for subsection (6) of the following subsection:

“(6) The powers conferred by this section upon the court of appeal in
relation to the imposition of punishments, shall include the power to
impose a punishment more severe than that imposed by the court below
or to impose another punishment [excluding the sentence of death] in 15
lieu of or in addition to such punishment.”.

Repeal of section 323 of Act 51 of 1977

43. Section 323 of the principal Act is hereby repealed.

Repeal of sections 325A and 326 of Act 51 of 1977

44. Sections 325A and 326 of the principal Act are hereby repealed. 20

Amendment of section 327 of Act 51 of 1977, as amended by section 16 of Act 107
of 1990

45. Section 327 of the principal Act is hereby amendeci—
(a) by the substitution for subsection (1) of the following subsection:

“(1 ) If any person convicted of any offence in any court [or sentenced 25
to death in respect of any offence] has in respect of the conviction [or
the sentence of death] exhausted all the recognized legal procedures
pertaining to appeal or review, or if such procedures are no longer
available to him w, and such person or his or her legal representative
addresses the Minister by way of petition, supported by relevant 30
affidavit, stating that further evidence bas since become available which
materially affects his or her conviction [or the sentence of death
imposed upon him], the Minister may, if he or she considers that such
further evidence, if true, might reasonably affect the conviction [or the
sentence of death], direct that the petition and the relevant at%davits  be 35
referred to the court in which the conviction occurred [or in which the
sentence of death was imposed].”;

(b) by the substitution for subsections (3) and (4) of the following subsections,
respectively:

“(3) Unless the court directs otherwise, the presence of the convicted 40
person [or the person sentenced to death] shall not be essential at the
hearing of further evidence.

(4) (a) The court shall assess the value of the further evidence and
advise the [State] President whether, and to what extent, such evidence
affects the conviction [or the sentence] in question. 45

(b) The court shall not, as pfirt of the proceedings of the court,
announce its finding  as to the t’urthcr evidcncc  or the effect thereof on the
conviction [or sentence] in question.”; and

(c) by the deletion of subparagraph (iii) of paragraph (a) of subsection (6).



Amendment of section 1 of Act 1 of 1988

46. Section 1 of the Criminal Law Amendment Act, 1988, is hereby amended by the
substitution for subsection ( I ) of the following suhscction:

“(I ) Any person who consumes or Ltscs iitly suhstancc  which impairs his (w lWI’
f;lCLllliCS  10 appreciate IIIC Wl”ollgf(llllCSS  (>1”  his 01” h~~ ilCIS 01’10 :ICI in ilCL!O1’llilllCC 5
with [hat appreciation, while knowing (IML  such substance has that ell’cct, and who
wbilc such faculties arc thus impaired commits iiny act prohibited by law under any
penalty, but is not criminally liable because his or her faculties were impaired as
aforesaid, shall be guilty of an offence and shall be liable on conviction to the
penalty [except the death penalty] which may be imposed in respect of the 10
commission of that act.”.

Repeal of sections 19 and 20 of Act 107 of 1990

47. Sections 19 and 20 of the Criminal Law Amendment Act, 1990, are hereby
repealed.

Substitution of section 3 of Act 94 of 1992 15

48. The following section is hereby substituted for section 3 of the Corruption Act,
1992:

“Penalties

3. [Subject to the provisions of section 277(1) of the Criminal
Procedure Act, 1977 (Act No. 51 of 1977), any] Ax person who is 20
convicted of an offence referred to in section I shall bc Iinble to any penalty
within the punilive  jurisdiction of the court concerned.”.

Repeal of section 19 of Act 139 of 1992

49. Section 19 of the General Law Amendment Act, 1992, is hereby repealed.

Amendment of laws 25

50. The laws mentioned in the second column of Schedule 1 are hereby amended to
the extent set out in the third column of that Schedule.

Minimum sentences for certain serious offences

51. (1) Notwithstanding any other law but subject to subsections (3) and (6), a High
Court shall, if it has convicted a person of an offence referred to in Part I of Schedule 2, 30
sentence the person to imprisonment for life.

(2) Notwithstanding any other law but subject to subsections (3) and (6), a regional
court or a High Court shall—

(a) if it has convicted a person of an offence referred to in Part II of Schedule 2,
sentence the person, in the case of— 35

(i) a first offender, to imprisonment for a period not less than 15 years;
(ii) a second offender of any such offence, to imprisonment for a period

not less than 20 years; iind
(iii)  a third or subsequent oll_cndcr of any such offence, to imprisonment

for a period not less than 25 years; 40
(/~J il. it has conviulul  il person 01 an OITcllcc rc~crred 10 in Pilll 111 of SchCdUIC  2,

sentence the person, in the case of—
(i) a first ofiender, to imprisonment for a period not less than 10 years;

(ii) a second offender of any such offence, to imprisonment for a period
not less than 15 years; and 45

(iii) a third or subsequent offender of any such offence, to imprisonment
for a period not less than 20 years; and
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(c) if it has convicted a person of an offence referred to in Part IV of Schedule 2,
sentence the person, in the case of—

(i) a first offender, to imprisonment for a period not less than 5 years;
(ii) a second offender of any such offence, to imprisonment for a period

not Icss than 7 years; and 5
(iii) a third or suhsequcnt  offender O( any such olTcncc, to imprisonnwnl

for a period not ICSS than I () years:
Provided thal the maximum sentence that a regional court may impose in terms of this
subsection shall not be more than five years longer than the minimum sentence that it
may impose in terms of this subsection. 10

(3) (a) If any court referred to in subsection (1) or (2) is satisfied that substantial and
compelling circumstances exist which justify the imposition of a lesser sentence than the
sentence prescribed in those subsections, it shall enter those circumstances on the record
of the proceedings and may thereupon impose such lesser sentence.

(b) If any court referred to in subsection (1) or (2) decides to impose a sentence 15
prescribed in those subsections upon a child who was 16 years of age or older, but under
the age of 18 years, at the time of the commission of the act which constituted the
offence in question, it shall enter the reasons for its decision on the record of the
proceedings.

(4) Any sentence contemplated in this section shall be calculated from the date of 20
sentence.

(5) The operation of a sentence imposed in terms of this section shall not be
suspended as contemplated in section 297(4) of the Criminal Procedure Act, 1977 (Act
No. 51 of 1977).

(6) The provisions of this section shall not be applicable in respect of a child who was 25
under the age of 16 years at the time of tbe commission of the act which constituted the
offence in question.

(7) If in the application of this section the age of a child is placed in issue, the onus
shall be on the State to prove the age of the child beyond reasonable doubt.

(8) For the purposes of this section and Schedule  2, “law enforcement oflicer” 30
includes-

(a) a member of the National Intelligence Agency or the South African Secret
Service established under the Intelligence Services Act, 1994 (Act No. 38 of
1994); and

(b) a correctional official of the Department of Correctional Services or a person 35
authorised under the Correctional Services Act, 1959 (Act No. 8 of 1959).

Committal of accused for sentence lJy High Court after plea of guilty or trial in
regional court

52. (1) If a regional court, after it has convicted an accused of an offence referred to
in Schedule 2 following on— 40

(a) a plea of guilty; or
(b) a plea of not guilty,

but before sentence, is of the opinion that the offence in respect of which the accused has
been convicted merits punishment in excess of the jurisdiction of a regional court in
terms of section 51, the court shall stop the proceedings and commit the accused for 45
sentence by a High Court having jurisdiction.

(2) (a) Where an accused is committed under subsection (1 )(a) for sentence by a High
Court, the record of the proceedings in the regional court shall upon proof thereof in the
High Court be received by the High Court and form part of the record of that Court, and
the plea of guilty and my admission by the accused shall stand unless the accusetl 50
satisfies the Court that such plea or such admission was incorrcc(ly  recorded.

(/~) Unless tbc I Ii.gh COLIII  in qLmtion-
(i) is satisliccl tha[ a pica of guilty or an admission by (he accused which is

material to his or her guilt was incorrectly recorded; or
(ii) is not satisfied that the accused is guilty of the offence of which he or she 55

has been convicted and in respect of which he or she bas been committed
for sentence,

.
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the Court shall make a formal finding of guilty and sentence the accused as
contemplated in section 51.

(c) If the Court is satisfied that a plea of guilty m any admission by the accused which
is material to his or her guilt was incorrectly recorded, or if the Court is not satisfied that
the accused is guilty of the offence of which he or she has been convicted and in respect
of which he or she has been committed for sentence or that he or she has no valid defence
to the charge, the Court shall enter a plea of not guilty and proceed with the trial as a
summary trial in that Court: Provided that any admission by the accused the recording
of which is not disputed by the accused, shall stand as proof of the fact thus admitted.

(d) The provisions of section 112(3) of the Criminal Procedure Act, 1977 (Act No.51
of 1977), shall apply with reference to the proceedings under this subsection.

(3) (a) Where an accused is committed under subsection (1)(b)  for sentence by a High
Court, the record of the proceedings in the regional court shall upon proof thereof in the
High Court be received by the High Court and form part of the record of that Court.

(b) The High Court shall, after considering the record of the proceedings in the
regional court, sentence the accused, and the judgment of the regional court shall stand
for this purpose and be sufficient for the High Court to pass sentence as contemplated in
section 51: Provided that if the judge is of the opinion that the proceedings are not in
accordance with justice or that doubt exists whether the proceedings are in accordance
with justice, he or she shall, without sentencing the accused, obtain from the regional
magistrate who presided at the trial a statement setting forth his or her reasons for
convicting the accused.

(c) If a judge acts under the proviso to paragraph (b),  he or she shall inform the
accused accordingly and postpone the case for judgment, and, if the accused is in
custody, the judge may make such order with regard to the detention or release of the
accused as he or she may deem tit.

(d) The Court in question may at any sitting thereof hear any evidence and for that
purpose summon any person to appear to give evidence or to produce any document or
other article.

(e) Such Court, whether or not it has heard evidence and after it has obtained and
considered a statement referred to in paragraph (b), may-

(i) confirm the conviction and thereupon impose a sentence as contemplated in
section 51;

(ii) alter the conviction to a conviction of another offence referred to in Schedule 2
and thereupon impose a sentence as contemplated in section 51;

(iii) alter the conviction to a conviction of an offence other than an offence referred
to in Schedule 2 and thereupon impose the sentence the Court may deem fit;

(iv) set aside the conviction; ,,,
(v) remit the case to the regional court with instruction to deal with any matter in

such manner as the High Court may deem fit; or ,
(vi) make any such order in regard to any matter or thing connected with such person

or the proceedings in regard to such person as the High Court deems likely to
promote the ends of justice. :.

5

10

15

20

25

30

35

40

Saving

53. (1) Sections 51 and 52 shall, subject to subsections (2) and (3), cease to have effect 45
after the expiry of two years from the commencement of this Act.

(2) The period referred to in subsection (1) maybe extended by the President, with the
concurrence of Parliament, by proclamation in the Gazette  for one year at a time.

(3) Any appeal against—
(a) a conviction of an offence referred to in Schedule 2 of this Act and a resultant 50

sentence imposed in terms of section 51; or
(b) a sentence imposed in terms of section 51,

shall be continued and concluded as if section 51 had at all relevant times been in
operation.
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Short title

54, This Act shall be called the Criminal Law Amendment Act, 1997, and shall come
into operation on a date fixed by the President by proclamation in the Gazette.
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SCHEDULE1

LAWS AMENDED BY SECTION 50

Number and year of Short title Extent of mnendment

klw

Act No. 71 of 1968 Dangerous Weapons Amcrrdment of section 4 by [he substitution t’or subscc-

(Translici) Ac(. 1968 [ion (l)~)fthc  lt)ll(]witlg  s~ll>sccti{)ll:

“( l)  Wllcllcvcr:ltly  [jct\{~ll:tl}{Jvc tllc*:lgvt)l” IX

yL.ats  isc{nlviulcd{,l  allf,licIIcc  itlv{,lvillgvi{,lclltc [{I

aIIy  (I II ICI Ik.tson  lIIal  il laIs IMXII  l}t~tvc(l  [Ilat  Iw {II slw

killcd(witljurcd  stlclj(]lllcrl~crs[ltl by using adangcr-

ous weapon or a firearm. hc ur shc shall, cxcep[ wbcn

[the dmdh scntmscc  or the punishment prescribed

l]yscctitjr1334ter or334quat  (] fthe Cri]]]it1al  Proce-

dure Act, 1955 (Act No. 56 of 1955), is imposed orJ

hc nr sbc is in [crms  of scc[ion  [335 of that ActJ 2X6

ofthc  Criminal  ProccdurcAcl,  1977 (Act Nu. 51 of

I 977), dcckrrml  an habitual criminal. rmlwidmkmding

anything to (IIC contrary in any law ccrn[aincd,  be sem

lcnccd 10 imprisomncnt  fora period of not less dmn

two years and, if’bc cmsbc  is soconviclcd  by a magis-

tra[e’s  court, not exceeding eight years [and may in

addition to any such punishment resentenced toa

whipping nut exceeding ten strokes]: Provided that if

Lhecourt  is of the opinion that there arecircumslances

which justify the imposition of a lighter sentence than

dlc l)ut]islll]lcllt  j]rcscribcd by this section, it shall enter

those circumstances WI therccordoftbc proceedings

and may dlcreupon  impose such Iigbtersen[cnceon

(IIC person soconvic[cd: Provided Iurthcrlhal  in IIIC

case [)fa Ilmgistratc’s  court [nod wilboot dcrogltlinn

from its powers to impuw n whippingl,  SUCII Iighmr

scntcncc shall no(cxcceda  tincof  [four hundred

rarsrtJ R400000ri  !11priso111nent fora period of LWO

years.”,

\ct No. 34 of 1978 Dcfence Act, 1978 (u) Amendment of sec[ion 45 by the substitution for para-

Transkei) graph (c) of subsection (3) of the following paragraph:

“(c) The commission of an officer shall bc deemed

tohavebecn  cancellcdon  tbedateorr  which any [sen-

tence of death] cashiering or dismissal from Lhe De-

fence Force, which may have been imposed on him or—
@,isconfirmcd under Schcdule  1.”.

(b) Amcrrcfmento fscction  1 of the First Schedcrle  by the

rJeiction of the dcfiniticm  of “capital ol~ence”.

(c) Amendment of section 4 of the First Schcdule—

(i) bytbesubstitcrlion  forthcheading  of the followirig

heading:

“OFFENCES ENDANGERING SAFET1’ OF
FORCES”; and

(ii) l]ytllcs~ltls[ittl[ic~ll  f{)r[llc w(]rdsft)ll(~willg  ul)t)ll

paril~rapil  (/1) (II III(. I’olh, wiag  Wlutl$:

“sl Ii Ill IN. ~tlilly (II’ ;III (Illc Ilcc iIIIIl Iiillllc {III ctIll

victi,lll  I(I Illcwlltcnccd  IIlllcutlll  illll}lis{llltllclll

{ix a pcl-iod no[ cxcccding  30 years.”.
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Number and year of

law

;hort title

32

Extent of amendment

‘d)Tbc following section is hereby substihrtcd for sec-

tion 52 of the First Schedule:

“AfXERNATIVE PUNISHMENTS

52. ‘W cuurt convicting any pcrsun [—

(u) uf on ollcncc umkr section 4 may. instcod of

impusing sentence of death MI (bat pwsmr,  inl-

puse upou him nny olber punishment within lbc

jurisdiction uf that court;

(b)] of any [other’] offcnce under this  Code may, in-

stead of imposing upon that person irny pcnsdty

prescribed bcrcin in rcspec(  of such otlcnce,  im-

pose upon him or hcr any o[her pcoat[y  wilhin the

cuurt’s jurisdic~ion which is provided for in this

Code in respect of any offence, not being a more

scvcrc penalty than the maximum penalty so pre-

scribed.”.

e) Amcndmcrrt  of section 53 of die First Scbrxfrrlc by the

;rrbsti tution in subsection (2) for the words preceding the

]roviso of the following words:

“Any person who is engaged in any mutiny or riotous

or unseemly behaviour  or who commits [a capital

civil offence] treason, murder, rape or culpable homi-

cide or any otTence under section 4 of this Code or any

other prescribed olf’cnce,  may be arrcs(ed by any per-

son subjec( to this Code in whose presence be or she is

so engaged or commits any such offcnce”.

/) The following section is hereby subs[ituicd for section

i7 of UIC I:irst Schcdulc:

“CIVIL OITXNCE  MAY BE TRIED UNDER

CODE

57. A person subject (o this Code may be [ricd by a

military court having jurisdiction for any civil offence

(o[hcr than treason, murder, rape [or other capital

offence]  or culpable homicide committed by him or—
her within the Republic), and may in respect of such—
offence be sentenced to any penalty wi~hio  the jurisdic-

tion of the court convicting him or her .“.

g) Amendment of section 59 of the First Schedule by the

ubstitution for the proviso of the following proviso:

“Provide I [hat a person charged with [a capital civil

offence]  treason, murder, rape or culpable homicide or

an offence  under section 4 or 13 of this Code may be

tried by a military court at any time after the commis-

sion of the offence.  ”.

h) Amcndmen(  of scc[ion  68 of the First SclIcduIc  by (IIC

wtxlilotion Ior the words preceding the pr(wiso ot’ (hc

‘idlu wing W(IKIS:

.

.
‘ . .
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Number and year of Sborl title Extent of amendment

law

“A court mat-tial  shall  consis~ of not less ~han ~hree or

(in [he case of a trial for [a capital offencc]  Uctisorr,

mur(fcr, irapc  or culpable hnmicide)  not less than live

members, all of whom shall bc otlicers of (he De fcncc

Fnrce whn bavc  held cx,nlmissioned rank I’,w m,t Icss

than twu years, and shall be consliirr(cct and convened

m nlay bc prcscribmf’”.

(i) Amendment (,I sccxirm  83 O( [he Firs~ Schcdulc-

(i) by IIVJ dclc~ion of tbc prc,viso LO subsection ( I); and

(ii) by the dclc(ion 01 the proviso to subsection (2).

(j) Amencfmcnl  of scc(icm  8501 the Firs(  Schedule hy tbe

rtclctiun of paragraph ((/) of subsection ( I).

(k) An]encfmcnl  01 scc~iun  87 of’ the First Schcrlulc by the

r.tclelion  of subsection ( l).

(/) Repeal of sections 96 awl 97 O( tbc First Schedule.

(m) Tbc following section is hereby  subs~i(ulcd  for scc-

tirm 98 of [he Firsi Schcdulc:

“W’IIEN SENTENCE ‘1O BE EXECUTED

98. Strbjcct (o the provisions of [sections 95 and

96] section 95, any semcnce  shall be executed as soon

aspcsssible  af(crit  has been confirmed. ”.

(n) The following scc~ion  is bercby substituted for sec-

tion 1030 flllcFirstS c11cdulc:

“COUNCIL OF REVIEW cro IIEAR ARGU-

MENT IN CERTAIN CASES

103. lnanycwc in which [sciltcncc  ~jftlc:]tllt) r);!

scntcncc (II 12 nwnlhs illll)risolllllclll{)r [IIorc orof

casbic ring has been imposed, or WI)CI-C application has

bcenmade  bythcollendcr  ir]tern~sofsection  101 for

tbc I-eviewof  tbeprocecrfirrgs  ofhisorbercasc,  the

council of rcviewsball,  attbereques  to ftheoffender,

allow dleofTende  rorhisorhercounscl  ancfthcofflcer

who prosecuted at the trial or any other person ap-

pointed for the purpose by tbe Commander of the Dc-

fence Force in his or bcr stead, to appear before it and

bear argument on tbc issues in the case.”.

(o) Amendment ofscc!ion 1350 fthe  First Schedulcby

tbc substitution in subsccticm  (3) for the wcrrcis  prcccding

theproviso  of the following words:

“The chief disciplinary oflicer or any assistant disci-

plinary officer  may under warrant take such steps as

maybe prescribed fortheexecution  of any sentence of

[death] imprisonment g detention imposed by a mili-

tary court”,

4ct Nr). 190f  1981 klcnml Hcallb Ac[, AmcndnlcnI of section 29—

,Transkei) 19~1 (~1) lJy(lle slll>slittlli~llt f[~rstll)sccli[  )tls(l)  :lll1l(2)(Jllllc

following sulmcctions, respectively:

,,
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Number nnrt year uf Short title Extent 01 amendment
Iuw

“(i ) Whcnevm i( appeals to tbc Mlniski’  [hat a

convic[cd prisoner in a prison  is mcn(ally ill to such

a dcgrcc Ibal Iw (w sbc should bc detained in an ill-

slilution twin a lmspi~al  prison Iorpsychopa[bs [and

Ihcpriwmcris  Id {Ill{lcr sclllcllcc {) f{lc:)tlll, IICIW—
SIW i])ay (mlcr the Inagis(ratc tlftl)c dislcicl  ill wllicll—
LIw privm  is sIlua[cd  10 cauw (Iw tlwn~:Il  conditioli”

t)lllw  prist~tk,r  l{) Iw Cllcluiwxl  illlt).

(2) WllclK’vc’l  il :lllllc:ll sl\~lllc(lllitL’1 iilcll;ltgct)l

lllc priw~l)  ill wllicll  :1 Collviclcd  Iwiif)llcl  is ill cws -

kxly Ihat LIwprisoacris  mcn[ally ill [0 Ihc dcgrcc

ret’cl-rcd 10 in sobscclion (1) [and lhc prisoncris

not under wmtcncc  of dcilth]. bc or sbc shall rcpml

the n)a(k[-io  LIW nmgis(ratc of~bcdis{ric[  in which

(bc prlsotl  is si[uatccl .”; and

(/~) by (IIC dclclion of SUIISCCIIOI] (7).

ici  No. 9 of 1983 Transkcian  Penal (,,) Amendment of scc(ion  49 by the dclc[ion of par:l-

Trnnsk.ci) CO(IC. 19s.3 graph  (i).

(/]) Alllclldltlc,l( ofsccLioll°  148 by L1lcsubstiLu[iolll tir

subscctioa  (3) of [bc following subscc(ion:

“(3) Any person conviclccl  01’ any ollcncc unclcr

suhscc[ion (I)  shall bc Iiablcon convic~ion  (o be scm

Lcnccd [0 [cfcalh  or to such lesser] SLl~h SCll L~ll~C  as

(Iw coul[ may dcciu Ii[. ”.

(c) Al~lclld!llc!lt olscc[i[]n 1531~y(11c substilLl(ic)tl f(]r

subsection (6) ol~he following subsection:

“(6) Any person who, wi(b aggravating circunl-

stanccs as dclinccl in scc[ion  8 of tllis Code, commits

llOuscbrciikitlg[  Jr:litclllptcdb c]uscbIczlhillg  widl inlcnt

locolllllli(”  an 011’CI)CC  in ctlntlavcllli~m  {)1’lllis  scctioll

shall bc Iiablc on c(]nvic(ioli  Lo bc scnlcnwxl (0 [dcalll

or 10 soch lesser] such scn(cncc as (hc courl may—
deem lit.”.

(c/) Alllclldtllc!lt (Jfscclion  155 byd1csubs(itu~ion  Ior

subsection (2) of (I1c following subsccLion:

“(2) Any pcrscm  who commi[s robbery or a~icmptccf

robbery wi(h aggravating circumskmccs  as dctincd in

scc(ion  8 oftbis  Coclc  shall be ]iablcon convic[icm  LO

be scntcoccd  w [death, or to such lesser] such sctl-

tcnccastbccourl  maycfccm  fit.”.

M No. 26 of 1985 Mental Hctdth  Act. Anlerldnlcat  of secticm 30 by (I1c  dclcliou of subsection

Bophutba(sw%om) 1985 (7).

!ct No.  130f  1991 National Dcfcncc Act, A1llelldillcrlt ofsectic~t141  bythcdclction  ofparagrapb

Bopbuhtswana) 1991 ([/) of suhscclion  (4).
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Number-and yetsrof Short title Extent of amendment

law

AcINo.71  of 1968 Dangerous Weapons Amendmen( of section 4 by the substitution for scrbsec-

(Venda) Act, 1968 (ion (l)of the following subsection:

“(I ) Whenever any person above (he age of 18

years is convicted of an otTcnce  invol~)ing violence to

ony othcrpcrson  and i[ has been provctl that hc mshc

killed urinjurcd  s~!cllt)lllcrl~crscJn  by using adw]gcr’-

ous wcnpon  or o Iircarm, hc or shc sIILI  II, cxccp[ when

[the dcatb scrrtencc or the punishment prescribed

by section 334fer  or 334qurrl  d’ (he Crimimd l)rocc-

(IuIcAc(,  195S (Act No. 5frof 1955), isimpmcd  or’1

he or shc is in [citns of sccti(nl  [33S t)f (hot Actl 2X6

olthc Crilninal PIoccdui-cAct,  1977 (ACL No, 51 of

1977), dcclwcdan  lltrbi(ual crimimrl,notw  ithstarrcling

any[hirsg to thcccrnmrry  in any law contained, bc sen-

tenced to impriscrnmcnt  forapcriudcrf  not less dmn

two years and, ilbcurshc is soconvic(cd bya magis-

tra(e’s court, no[excecdingeight  years [and mayin

addition to wry soch punishment be smrttmced to a

wbipping not exceeding ten strokes]: Provided (hat if

the court isoftbe  opinion that there  arecircumstanccs

which jus(ify the imposilionof  a Iigbtcrscn[ence dlan

the punishment prescribcdby  this section, it shall enter

those circums[anceson  the record of lhe proceedings

and may Lhcrcupon impose sucil  lighter sentencc on

theperson  socoavicted:  Provided further that in the

cascof  a magistmtc’scourt  [and withrsut derogation

from its powers to impose a whipping], such lighter
sentence shall not exceed a fine of [four hundred
randj R4fl 000 or imprisonment for a period of two

years.”.

iCL No. 18 ot’ 1973 Mental Hctrlth Act. Amcndmcn[  of section 30-

Vcmfa) 1973 (u) by the substitution for subscctiuns  ( I ) aml (2) of (he

following suhscctirms,  rcspcclively:

“(I ) Whenever i~ appears to the Minister that a

convicted prisoner in a prison is mentally ill to

such a degree that he or she should be detained in

an inslitcrtion  or in a hospital prison for psycho-

paths [and the prisoner is not under sentence of

death], he or she may order the magistrate of the

district in which the prison is situated to cause the

mental condition of the prisoner to be enquired

into.

(2) Whenever it appears to the otlcer  in charge

of the prison in which a convicted prisoner is in

custody that the prisoner is rnentaily ill to the de-

gree referred to in subsection (1) [and the pris-
oner is not under sentence of death], he or she

shall  report the matter to the magistrate of tbe dis-

trict in which [he prison is situated.”’; and

(/J)  hy Illc  deletion (II suhsccti(,ll (7).
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Number and ~ear of Short title Exteot of amendment

law

Act No. 15 of 1982 Defcnce Act, 1982 (o) Amenctmcnt  of scclion I by tbc delclion of the dcfini-

:Vcn(fa) lion of “capital  otl’cncc”,

(b) AmcndmcnL  of scc(ion  6 by lhc subsii(ulion Ior para-

graph (c) of subscc(ion (3) of (I}c fcrllowing paragraph:

“(<) TIw c{mll]lissi[)n of nlly [) fliccr  sllall  bc dcclI1cd

10 bavc  hccn cancullcd OH Ihc cfalc  011 which any scn-

[cncc (II [death]  cashiering or cfisnlissal  Irotll [IIc Dc-

Icncc  I:u[-cc. which may bavc  been imposcct  on him or—
bcr, is ct]nlirlncd under (tic Gdc.  ”.—

(I) AnWIIdtIWIII O( scctiun X2—

(i) by [bc suhstitulion in subscc(i{)o ( I ) kw Lbc words

prcccding [IIc provisu 0[ lbc foliowing words:

“Any court mar[ial  shell consis[ 01’ nn[ Icss than

~llrcc, or in ~hc  case of [any capital ofTence] Lrca-

son. mLlrdcr, rape or culpabic homicide of not Icss

than Iivc mcmhcrs”; and

(ii) hy Ihc dclc~ion of’ pat-agraph (~]) 01’ (I)C provisc)  [o
subsection (2),

((/) Aowndmcnl  ot’ scc[ion  85 hy [hc subs~i(u[ion  Ior tbc

words prcccding paragraph ({/) ot’ ~hc Iolluwing words:

“Any court mal-~ial  shall have jur’isdiclion  to try any

person sabjcct  to (IIC Code f’ur any rr(l’cncc olhcr [him
[a capitol civil offence] wcason,  murder, rape or cul-

pable homicictc  and may subjcc( LO the provisions 01

the Gxtc,  impose in rcspccl of any wctl olrcncc-”.

(c) Amcncfmcnl  of section 86-

(i) by the deletion of subparagraph (i) of paragraph (a)

01 subsection (i);

(ii) by the dclcticrn of subparagraph (i) of paragraph (b)

of subscc(ion  ( 1 ); and

(iii) by Ibc ctclction of subparagraph (i) or paragraph (c)

or subscc[ioll  ( I ),

(f) An]cnctlncnl  ()( scc~ion  4 or (I]c Firs( ScbcdulC-

(i) by (I]c subs{ iLu(ion for (I1c heading of d)c following

beading:

“OFFENCES ENDANGERING SAFETY OF

FORCES “; and

( ii) bythcsubsti(ution  forthcwords  following upon

paragraph (h) of the following words:

“shall bc guilty of anotTenceandsball  be liable

on convic[iun 10 [be sentenced todcatlL] impris -

onmcrrt  Irma pcricrd  not exccccting  30 years.”.

( K) The following scclion is substituted for scc[ion 51 of

tbc First Schedule:
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I “ALTERNATIVE PUNISHMENTS I
I 51. The cour~ convicting nny person [—

(a) ofunrsfrencc  uncfersection  4n1:iy,  instcaclof I
I imposinx scrslcnce  nfdcath  on lhal person, im- 1

pnseupun  him iiilyl)tl)cr l~t]ltisllillellt  wi(hin (IIC

jrsrisdiclion  of thtrl cuuri;

(b)l cJl:\lly [l)tllcr]  cllTcncc urldcrlllis C(]dclllily, ill-

slcad olilnpnsing  upon Ibat pcrsnn nny pcmtlly

I prcscribcll llcrcin  in tcspccl  [II SIICI1 (IllctIcc,  itll- 1
pow lllJtIII llllllf,r  ll~.r;ltly (llllcrl)cll:llly willlill  Ilw

ct)ttr(’sj~irisclic[ioll  wllicl) isprovi(fcd  liwin [Ilis

Code in rcspcct ofanyollencc.  not being  :i more

scvcrc penalty (ban (hc maximum penalty so prc-

scribed.”.

(h) Amcnclmcn[  of section 52 of tbe First Schcdulc  by lhe

substitution forsubscc~ion  (2)ofthc following subscc-

tion:

“(2) Any pcrsan who is cngzrgcd  in any mutiny or

riotous crrunscemlyb ehaviourar’  who commits [a

capital civiIofTence  orJanyolTcncc  uncIersection40f

Lhis  Code oranyoLher  prcscribcdotTence,  mayb ear-

restcd by any person subject to this Code in whose

pmscnce  he or she is so engaged or commits any such

ol~cncc:  Provided [hat an o[iicershztli not bc Iiablc  LO

awcst by any person rxhcr thaa an olliccr. ”.

(i) Amcndmcntofs  cction700ft he FirstSchcdule-

(i) bythccfcletion  of theproviso  to subsection(l);

and

(ii) bythcdeletion  oftllcproviso  tosubscctiol~  (2).

(j) Ajllcndlnc!lt c) fsccti()ll  730ft11c  Firs(SchcclL]lcby

tbc deletion of subscclinn ( i).

(k) Repeal of sections 77 m]d 78 al tllc Firsl Scbcdulc.

(f) The following sccticm is substituLcd  for section 82 of

the First Schcdulc:

“COUNCIL OF REVIEW TO HEAR ARGU-
MENT IN CERTAIN CASES

I 82. h, any case in which [sentence of death or] a I

sentence of I 2 morlths  imprisonment or more or of

cashiering has been imposed, or where application has

been made by any accused under section 79 for the

I review of the proceedings of his or hcr case, the Coun- I

cil of Review shall, at [hc request of the accused, allow

the accused or his or hcr counsel and the o~lcer  who

prosecuted at the trial or any otbcr  person appointed

for the purpose by the Convening Authority in his or—
hcr SICWI. (o oppcar bclorc it and hear ntgumcn~ on the—
issu L.,\ in Ilw c:tsc ,”’.
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(m) Amcmhnent of section 102 of the First Schedule by

[he suhstitu[io!]  in subsection (3) I’or [he words prcccding

lhc pruviso of lhc folluwing words:

“TIIc chicl disciplinary olliccr  or :Lny  assiskint disci-

plinwy ol]iccr  may  under wormn[  Like sucl]  slcps  as

prcscl  ihcd I’or  [Iw cxccLiliun ol’ any scnlcncc {)1 Idcnthl

illlllris(Jlllllc]lt,  dclcntiml 01
- Iicld  punishlllcn[ imposed

hy any ccrui-[  mal-[ial  or military cour(,  as (IIC cmc nmy

he”.

. . .
“ .
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.,. .
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SCHEDULE2
(Section 51)

PART I

Murder. when-
([1)
(b)

(c)

(d)

Rape—
(a)

(b)

(c)

it was plnlltlcd orprclllcdi(;i(cd;
the victim was—

(i) a law enforcement ollicer performing his or hcr funclions  as such,
whclheron  duly oruol;  or

(ii) a person who has given or was likely to give material cvidcncc with
refercncc  to any ollcncc rcfcrrcd  to in %hcdulc  1 LO (IIC Cr imina l
Proccdurc  Act, 1977 (Act No.51 of 1977), atcrimina lprocecding sin
any court;

the death of the victim was caused by the accused in committing or at[cmpting
[0 commit or af[cr  having comini[td  or allcmptcd to commi[ 01N2  of dw
following olTcnccs:

(i) Rape; or
(ii) robbery with aggravating circumstances; or

the otTence was committed by a person, group of persons or syndicate acting
in the execution or furtherance of a common purpose or conspiracy.

when committed-
(i) in circumstances where the victim was raped more than once whether

by the accused or by any co-perpetrator or accomplice;
(ii) by more than one person, where such persons acted in the execution or

furtherance of ~ common purpose or conspiracy;
(iii) by a person who has been convicted of two or more offences  of rape,

but has not yet been sentenced in respect of such convictions; or
(iv) by a person, knowing that he has the acquired immune deficiency

syndrome or the human immunodeficiency virus;
where the victim-

(i) is a girl under the age of 16 years;
(ii) is a physically disabled woman who, due to her physical disability, is

rendered particularly vulnerable; or
(iii) is a mentally ill woman as contemplated in section 1 of the Mental

Health Act, 1973 (Act No. 18 of 1973); or
involving the infliction of grievous bodily harm.

PA 1{1’ 1 I

Murder in circums(anccs  other than those rcfcrrcd  to in Part 1.
Robbely—

(a) when there are aggravating circumstances; or
(b) involving the taking of a motor vehicle.

Any offence  referred to in section 13(f) of the Drugs and Drug Trafficking Act, 1992 (Act
No. 140 of 1992), if it is proved that-

(n) the value of the (lcpcndcnce-producing  substance in question is more than
R50 000,00;

(b) the value of’ the dependence-producing substance in question is more than
R1O 000,00 and that the offence  was committed by a person, group of persons,
syndicate or any enterprise acting in the execution or furtherance of a common
purpose or conspiracy; or

(c) the offence was committed by any law enforcement officer.
Any offence relating to—

(a) the dealing in or smuggling of ammunition, firearms, explosives or armament;
Or-.

(b) [hc possession of an au[onmlic or scl]li-:ltltoi]l[ilic  firearm, explosives or
arlnamcn[.

Any ol~cncc rcla(ing (o cxchangc  contrul, corruption, cxlortiwl, fraud, forgery, uttering
or [hcft-
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(a) involving amounts of more than R500 000,00;
(b)  involving amounts of more than R1OO 000,00, if it is proved that the offcnce

was conmit~ed by a person, group of persons, syndicate or any enterprise
acting in the execution or furtherance of a common purpose or conspiracy; or

(c) if it is proved that the offence was committed by any law enforcement
officer—

(i) involving amounts of more than R 10 000,00; or
(ii) as a member of a group of persons, syndicate or any enterprise acting

in the execution or furtherance of a common purpose or cow+iracy.

PART III

Rape in circumstances other than  those referred to in Part I.
Indecent assault on a child under the age of 16 years, involving the infliction of bodily
harm.
Assault with intcnl to do grievous bodily harm un a child under (hc agc of 16 years.
Any olTcnce in contravention 0[ section 36 of tbc Arms ond Ammunition Act, 1969 (Act
No. 75 of 1969), on account 01’ being in possession of more than 1000 rounds of
anlmunition  intended for firing in an arm contemplated in section 39(2)(a) (i) of that Act.

PARr IV*

Any offence referred to in Schedule 1 to the Criminal Procedure Act, 1977 (Act No. 51
of 1977), other than an offence referred to in Part I, II or III of this Schedule, if the
accused had with him or her at the time a firearm, which was intended for usc as such,
in the commission of such offence.


