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GENERAL IXI’LANATORY  NOTE:

[ 1 \VcJrclsitlbcJldty[>c  in squarcbrackc(s  il~dica(c(li]lissi(jlls  from
cxis[ing enxtmwl[s.

Wotds Undcl-lilml w i t h  :1 solid Iinc indic:ilc inswlions  ill
cxis[ing cnaclmct][s.

————..—..—.——.————————-.——  -—— —.—————

BILL
To m:]kc  provisiou I’or the sctling aside ot’ :111 smtcncw+  01 dcuth  in WXWIXIUIIW with

law und  their substitution by lawful punishmmts; to amwd certain laws so as to

rcpeul provis ions rchting to capihl punishment ;  to provide for  minimum

scntmccs f o r  ccrtuin seriom offcnccs; atlcl (0 provide for mattws conncctd
therewith.

I’REANIB1.lZ

TVHEREAS the Cons(i{u(ion  of the Republic of South  Alrica, 1996 (Act No. 108 Of
I ~g~), p~~>~i~es th:I[ cvcryonc  has [he right (0 Iik;

AND \WiEREAS  it is nccuswy  IO make provision [“or  tbc setting aside 01 all such
scntcnccs  in xcordanm wi[h Iiiw and their subslitulioll  by lawlu] punishments,

BE IT THEREFORE ENACTED by tbc Parliament of the Republic of South Africa,
;1s lollo\\ ’s:-

Substitutim  of swtc]]cc  of death



4

(b) The court shall consider the written arguments and the evidence led at the trial and
advise the President, wi~h full reasons rherefor,  of the need to set aside the sentence of
death and of the appropriate sentence to be substituted in its place.

(4) The President shall set aside the sentence of death and substitute for the sentence
of death the punishment advised by the court.

(5) No appeal shall lie in respect of any aspect of the proceedings, finding or advice
of the coul-t  in [cmls of subsection (3).

(6) (a) Pcndin:  the c~))ll]])ct]cclllcll[ of the I.cg:]l Aid Guide as c~mknlpla(cd ill scclit)ll
3A of the L,cgal Aid Ac[, 1969 (Act No. 18 of 1969).  and to [hc extent [hat {hc Legal Aid
Guide as it exists at tbc ctjllllllcllcc!llc]lt of this Act dots not regulate (Iw position of
the granting of legal aid or Icgal rcprcscn[ation  in respect of the proceedings referred [o
in subsections ( 1 ) to (5), the Legal Aid Board may issue riircctivcs, in consultation with
the klinis[er  of Justice, in terms of which legal aid or Icgal representation may be
rendered m made available for purposes of subsections (1) to (5).

(b) (i) The directives contcn]plated  in paragraph (a) shall bc published in the Gazet[e
by the Minister of Justice.

(ii) Before the directives arc p[!blished in the Gazcfle, they shall bc submittcci to
Parliament and tabled as soon as possible.

(7) The appeal of every person who has been sentenced to death and who has appealed
to the Supreme Court of Appeal against that sentence and not against conviction, shall
be heard by the full court of the division which would have heard such an appeal if a
direction in terms of section 3 15(2)(a) of the Criminal Procedure Act, 1977 (Act No. 51
of 1977), had, at the time the appeal was noted, been competent and been made by the
trial court.

(8) The registrar of the Supreme Court of Appeal shall, as soon as practicable ~fter the
commencement of this Act, remit the record of every appeal referred to in subsection (7)
to the registrar of the court which will hear such appeal.

(9) The full court shall, in hearing an appeal referred to it in [erms of subsection (7),
set aside the sentence of death and thereafter have the same powers it would have had if
[he appeal had been referred to it in terms of section 3 15(2)(a) of the Criminal Procedure
Ac[, 1977 (Act No. 51 of 1977).

(10) All other appeals in cases where (I]c scntcncc  of death was imposed and which
are either part heart  or pending before the Supreme Court of Appeal shall bc disposed
of by that court, which for that purpose shall have the powers set forth in section 322(2)
of the Criminal Procedure Act, 1977 (Act No. 51 of 1977).

( i 1) For the purposes of this section, any provision of the Criminal Procedure Act,
1977 (Act No. 51 of 1977), amended or repealed by this Act, shall be deemed not to be
so amended or repealed.

Amendment of section 83 of Act 44 of 1957, as substituted by section 39 of Act 87
of 1984 and amended by section 25 of Act 132 of 1992

2. Section 83 of the Defence Act, 1957, is hereby amended—
(a) by the deletion in subsection (3) of subparagraph (i) of paragraph (c,); and
(b) by the substitution in subsection (3) for the proviso to paragraph (c) of the

following proviso:
“Provided that if any such sentence bas been imposed by a military
court, such commission shall not terminate and shall not be deemed to
have been cancelled unless such sentence is confirmed under the First
Schedule and, if under any law it may not be carried into eflect or be
executed (as tbe case may be), although it has thus been confirmed,
unless and until it has been reviewed and endorsed by a board or council
of review or, unless and until the finding in question as well as the
sentence has been endorsed by a council of review as being in
accorcinncc with rcai an(i subslanti:}i ,jostice land  has been approved by
the Stole I’resident], it has aflcr such conlirmalion been ti)us rcvicwc(i
i)l)d cnckwsc~i  or hCCII Iilus cmiorscci I and approved ], as tile case I]uly
he.”.

Amendrncnt of section 1 of First Schcrlule to Act 44 f~f 1957

3. Section I of the First Scheduie  to the Defcnce Act, 1957, is hereby amended by the
dciction of tile dciinition of “capital ollencc”.
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Amendment of section 4 of First Schedule to Act 44 of 1957

4. Section 4 of’ the Firs(  Schmluic to the DcfcKc  Act. 19.57,  is herchy anMLlcd-
(~1) by the substitution for the heading of the following heocfing:

“Of fences endangering safety of forces”; :md
(b) hy the subst i tut ion I’or the words  Iollowing upon pamgraph  (//) of the 5

l’<~ll~nlillg W< WLIS:
“sl]:!ll lw guilty ~~1’ :111  t~ll’cllc’c dtd Iidlllc {)11 ct)llvicli~)ll I() Ilw scll(cnccd
(o dc:ltllj  iqlristu]lttclll  for ~wl i[d I]()[ cxuccllii]&30y calls.’”..—-——

Substitution of section 51 of First Schwlulc to Act 44 of 1957

5. ‘rhc lo][oi~ ing scctiotl is hc(cby subs(ilu[cd for scc(ioll  5 [ Of (he Fits(  Schdu]c  (0 I ()
Ihc Dct-cncc /\ Ct. 1957:

“Alternative punishments

51. ‘fk court convicting any pmon [—
(rr)  or an offence under scctioll~our may, instead of imposing sentence

of ctcath on that person, impose upon him any other punishment 15
within the jurisdiction of that court;

(b)] of any [other] offcncc under this Code may, instcacl 01 inlposing upon
that pmoo any pcmd I y prescribed herein ill respect of such ol~cncc,
impose upon him or IWI- any other penalty within lhc court’s
jurisdiction which is provided for in this Code in respect ot’ any 20
ONCJKC.  not being n JIlore severe penally lh:m the maximum pcnidty so
prescribed.”.

Arnenrlmcnt  of section 52 of First Schedule to Act 44 of 1957

6. Scc[iim 5? (~f(lw  [~iw[ SulIcdulc  [(] ~lw [kkIKeA~(,  1°57, i.~ l)crchy ol]wl)dc~l  hy !IK
substitution in subscc(ion (?) [or (Iw w[~ids plccudii]g the proviso 01 [hc Iollowillg 25
\vords:

“Any person who is ctlgagcd in nny mutiny or riotous or uJIsccmly bchaviour  or
who commits [o capital civil otTcncc] trcoson, murder, rape or culpabic homicide
or any offcncc  under section 4 of this COCIC or any other prescribed ofl’cikc,  may be
arrested by any person subject [o this CoLIc in whose prcsencc hc or shc is so 30
engaged or commits any such olycncc”.

Amendment of section 58 of First Schedule to Act 44 of 1957

7. Section 58 of (he Fil-st Schedule to the Dcfcncc Act, 1957, is hereby amended by the
subslilulion  for lk proviso of the following proviso:

“Provided tho~ a pcfson charged with [a capital civil offeuce] treason, murder, rape 35
or culpable homicide commi(tcd  by him or her outside the Republic or an offencc
under scctioll 4. 10, 13 or 29 of lhis Code may k tried by a military court at any
time allcr (hc commission of the ol~cncc. ”.

Amendment of section 59 of First Schedule to Act 44 of 1957

8. Sec(ion 59 of the First Schcdu]c  to the Dcfencc  Act, 1957, is hereby amcndccl by the 40
substitution fm paragraph (d) of subsection ( 1 ) of the Io]lowing paragraph:

“(o) in (hc case where tha[ ofl’encc is [a cilpit~l  civil offcncej trcasou. IIlurdcr, rape
or culp:IIIlc Im]]]iuidc  commi[kd  ou[sidc (I1c Republic or ;II1 (111’cncc under
sccli~}ll 4. lo. I 3 or 29. hc lricd and pullishcd ((w (11:11  (~ll”cllcw Ily 111:11 lllilil~liy
C’OLII”I  :It :lily Iil]w :Il”tcr [w or WC 11:1s CL’:l Sd (() Iw S(1 Suh;w[: :111(1”. 45
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Substitution of section 71 of First Schedule to Act 44 of 1957

9. The following section is hcl-chy substituted for section 7 I of the Firs( Scbcdule  to
the Defeoce  Act, 1957:

“,lurisdiction of ordinary court martial

7 1 .  Al] t~rdinilly cwuit l~lai~ial sII:I  II Iulvc j~llisdic[if)ll  [() IIy :iIIy pcIxtjII  5
subjccl to ~his C’odc.  Ilt)l bciilg a n  ol]iccr.  for aIIy oll’cncc.  ~)lbcr [ban la
capital civil ol~cnce] (reason. II)orLlcI,  r:t~  or culpd)]c  homicide c(lll]lllil-
WI by him 0[- bcr willlin [hc Rcl>ublic or an olfcncc  under scc(ion  4 or 5. nnd
nlay ill rcspccl of’ any such olltincc impose any pcoaity which could bc
inlposcd in rcspcc[  thcrcol’ by a gcncml Cc)ur[  mmlial, exccpl  in}prisollllwnl  I O
for a period cxcccdil]g lwo years.”.

Amendment of section 72 of First Schcdule to Act 44 of 1957

10. Scc(ion 7201 the First .%hedulc to the Dcfcncc  Ac[, 1957, is hereby alncndccf by
the substitution in subscctioo  ( I ) foJ- the words prccccting  the proviso of (Iw following
words: 15

“A general cour[ martial shall, subject (o the provisions of subsection (2), consist
of not ICSS  than three or (in the case of a tl-ial for [a capital offence] treason, murder,
~ orculpablc  bomicidc)  not ICSS than live members, all olwhom  shall be olliccrs
of the South African National Dcfcncc  Force who have held commissioned rank
other than tcmpmary commi=ioncci rank for not less than three years, and shall be 20
constituted and convened m may be p[escribcd”.

Amendment of section 81 of First Schedule to Act 44 of 1957

11. .%ction 8 i of [he First Schcduic  to tbc Dcfcncc  Act. 1957, is hcrchy  amcIIdcLI  by
[[w deletion [}f IIIC proviso (t) subscc[ion ( 1 ).

Amendment of section 89 of First Schedule to Act 44 of 1957 25

12. Section 89 of the FirsL Schcdulc  to the Dclence Act, 1957, is hereby ameoctcd-
(a) by the deletion of the proviso to subsection ( I); and
(b) by the deletion of the proviso to subsection (2).

Amendment of section 91 of First Schwlulc to Act 44 of 1957

13. Section 9 I of tbc First Schccfulc to the Dcfcncc  Act, 1957, is bercby mended-  30
(a) by the dclctioo of subpm+yaph  (i) of paragraph ((7) of sufmxtion ( I);
(6) by the deletion of subpwagraph  (i) of paragraph (6) of subsection ( 1); d
(c) by [he dcle[ioo of subparagraph (i) of paragraph (c) of subsection (l).

Amendment of section 93 of First Schcxtulc to Act 44 of 1957

14.  Scc[ioo 93 of (IIC First Schcclulc (u (11c Dcfcncc  Act, 1957, is hereby amended by 35
the deletion of subsection ( I).

Repeal of sections 104 and 105 of First Schcrlde to Act 44 of 1957

15. Sections 104 and 105 of the First ScbcdLIlc to the Dcfcncc  Act, 1957, al-c hereby
rcpcalcd.

Substitution of scclion 106 of First Schcdulc to Act 44 of 1957 40

16. ‘1’l)c I’oll{)lvillg sccti~~tl  is Iwrcl)y sulmli[ulcd  f~)r scclit)ll 1oo” of Ilw I:imt S~hcdulc
to (Iw Dcl’c’uce Act. 1957:
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“W’hen sentence to be executed

106. Subject to the provisions of [sections one hundred and three and
one hundred attdfour]  section 103, any sentence shall be executed as soon
as possible after it has been confirmed. ”.

Substitution of section 114 of’ First Schcdnlc to Act 44 of’ 1957 5

17. The following section is hereby subsli[uted  for scctioll 114 of the First .%hcdolc
to the Defencc  Act, 1957:

“council  of review to hear argument in certain cases

114. In any case in which [sentence of death or] a sentence of 12 months
imprisonment or more or of cashiering has been imposed, or where 10
application has been made by the oITcnder in terms of section 1 I 2 for the
review of the proceedings of his or her case, the council of review shall, at
the request of the oflencfer,  allow the ofrcncfer  or his or her counsel and the
o~~cer who prosecuted at the trial or any other person appointed for the
purpose by (he Adjutant-General in his or hcr stead, to appear before it and 15
hear argument on the issues in the case.”.

Amendment of section 145 of First Schedule to Act 44 of 1957

18. Section 145 of the First Schedule to the Defence Act, 1957, is hereby amended by
the substitution for paragraph (a) of subsection ( I ) of the following paragraph:

“(a) in matters where [a capital offence] treason, murder, rape or culpable 20
homicide is involved, of three judges or retired judges of [the Supreme] rg
~ Court [of South Africa] (one of whom shall be appointed as [chairman]
chairperson by the Minister), one ofliccr of the Permanent Force and one
person who has had cxpcricncc in the field on scrvicc;  and”.

Amendment of section 147 of First Schedule to Act 44 of 1957 25

19. Section 147 of the First Schedule to the Defence Act, 1957, is hereby amended by
the substitution in subsection (3) for the words preceding the proviso of the following
words:

“The chief disciplinary officer or any assistant disciplinary officer may under
warrant take such steps as may be prescribed for the execution of any sentence of 30
[death] imprisonment, detention or field punishment imposed by a military court”.

Amendment of section 1 of Act 8 of 1959, as amended by section 1 of Act 75 of 1965,
section 46 of Act 70 of 1968, section 1 of Act 88 of 1977, section 1 of Act 58 of 1978,
section 1 of Act 22 of 1980, Government Notice No. 2302 of 31 October 1980, section
1 of Act 43 of 1981, section 1 of Act 65 of 1982, section 1 of Act 104 of 1983, section 35
1 of Act 6 of 1985, section 1 of Act 92 of 1990, section 1 of Act 122 of 1991, section
5 of Act 135 of 1991, section 1 of Act 68 of 1993, section 1 of Act 116 of 1993, section
1 of Act 135 of 1993 and section 1 of Act 79 of 1996

20. Section 1 of the Correctional Services Act, 1959, is hereby amended by the
deletion of subparagraph (ii) of paragraph (a) of the definition of “prisoner”. 40

Repeal of section 35 of Act 8 of 1959

21. Section 35 of the Correctional Scrviccs  Ac(, 1959, is hereby rcpcalcd.
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Amendment of section 44 of Act 8 of 1959, as substituted by section 6 of Act 88 of
1977 and amended by section 10 of Act 104 of 1983, section 16 of Act 92 of 1990,
section 2 of Act 80 of 1992 and section 27 of Act 79 of 1996

22. Section 44 of the Correctional Services Act, 1959, is hereby amended—
(a) by the substitution in subsection (1) for subparagraph (ii) of paragraph (a) of

tlw Iollowing subparagraph:
“(ii) is found Ioilcring wilhill t)[)c  Iluldrcd Ilw[rcs t)[aIIy prison [)11 (w any

otbcr place where prisoncts  may bc for the purpusc  of ilnprisonnwnt
or Iabour  [or within one hundred mctres of imy burial rcftxuwd
to in section 35(4)(bJJ and who (’ails [o depart thcrclrom upon being
ordered so to do by any correctional ollicial or a member of the
Soulh African Police Service;”;  and

(b) by the substitu~ion  in subsection ( 1 ) for subparagraphs (i) and (ii) of paragraph
(e) of dle following subparagraphs, respectively:

“(i) makes a sketch or takes a photograph of any prison q portion of a
prison [or any burial referred to in section 35(4)(b)];

(ii) publishes or causes to be published in any manner whatsoever any
sketch or photograph of any prison ~r portion of a prison [or any
burial referred to in section 35(4)(b)];”.

Amendment of section 86 of Act 8 of 1959, as amended by section 18 of Act 104 of
1983

23. Section 86 of the Corrcc(ional Services Act, 1959, is hereby amended by the
substitution for subsection (4) of the following subsection:

“(4) The Commissioner shall [save where death has occurred pursuant to a
judicial sentence] also cause an enquiry to be held as to any death in any prison
from other than natural causes, and report thereon to the Minister.”.

Amendment of section 94 of Act 8 of 1959, as amended by section 37 of Act 80 of
1964, section 24 of Act 75 of 1965, section 17 of Act 101 of 1969, section 8 of Act 92
of 1970, section 17 of Act 62 of 1973, section 6 of Act 43 of 1981, section 20 of Act 104
of 1983, section 46 of Act 97 of 1986, section 28 of Act 92 of 1990, section 31 of Act
122 of 1991, section 26 of Act 68 of 1993 and section 15 of Act 135 of 1993

24. Section 94 of the Correctional Services Act, 1959, is hereby amended—
(a) by the substitution for paragraph (q) of subsection (1) of the following

paragraph:
“(q) the application of approved means of mechanical restraint to any

prisoner [under sentence of death or] in the course of removal or
while temporarily outside the precincts of a prison;”; and

(b) by the substitution for paragraph (s) of subsection (1) of the following
paragraph:

“(s) [the treatment of persons condemned to death; and] the disposal
of the bodies of prisoners who have died in prison;”.

Amendment of section 30 of Act 18 of 1973, as amended by section 2 of Act 38 of
1981, section 10 of Act 116 of 1993 and section 8 of Act 204 of 1993

25. Section 30 of the Mental Health Act, 1973, is hereby amended—
(a) by the substitution for subsections (1) and (2) of the following subsections,

respectively:
“(l ) Whcncvcr  it appc.ars  to tbc Minister of Correctional Services that

a convicted prisoner in a prison is mentally ill to such a dcgrcc  that hc or—
shc should IX dc(aincd in an institution land the prisoner is not under
the scntcncc of death], hc [w SIW nlay  order IIIC nmgktratc of (Iw district
in which Ibc pri.sott is silualcd [0 cause lhc l]]cnlal condition of lhc
prisoner to he cnquircd  in[o.

(2) Wbcncvcr  il appears to lhc ol]iccr in charge of the prison in which
a convichxl prisoner is in custody that lhc prisoner is mentally ill to the
degree rcfcrrcd  to in subsection ( I ) [and the prisoner is not under
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sentence of death], he or she shall report the matter to the magistrate of
the district in which the prison is situated.”; and

(b) by the deletion of subsection (7).

Repeal of section 3 of Act 94 of 1974

26. Section 3 of [hc Second Gmwral  Lawf  Amcm.lmcn( Act, 1974, is hereby rcpcalcd, 5

Substitution of section 18 of Act 51 of 1977

27. ( I ) The lollowing section is hmcby subs[itutccl  (or section 1801 the Crinlinal
Proccdurc  Acl, 1977 (hcrcinalter  rclwmxl  [o m tbc principal Act):

“Prescription of right to institute prosecution

18. [(1)] Tbc right to institute a prosecution for any offcnce,  other Lhan 10
[an offence in respect of which the sentence of death may be imposed]
the offcnces of—
(a) murder;
(b) treason committed when the Republic is in a state of war;
(c) robbery, if aggravating circumshmces were present; 15
(d) kidnapping;
(c) child-stealing; or
(lL-E!&
shall, unless some other period is expressly provided by law, lapse after [be
expiration of a period of 20 years from the time when the offcnce was 20
committed.

[(2) The right to institute a prosecution for an offence in respect of
which the sentence of death may be imposed, shall not be barred by
lapse of time.]”.

(2) “rbis scclion shall IN dccmcd  k)  have L’omc inlo opcratkm  on 27 April 1994. 25

Amendment of section 79 of Act 51 of 1977, as amended by section 4 of Act 4 of
1992, section 17 of Act 116 of 1993 and section 44 of Act 129 of 1993

28. Section 79 of the principal Act is hereby amendccl-
(a) by the substitution for paragraph (a) of subsection (1) of the following

paragraph: 30
“(a) [where the accused is charged with an offence for which the

sentence of death may not be imposed] by the medical superin-
tendent of a psychiatric hospital designated by the court, or by a
psychiatrist appointed by such medical superintendent at the request
of the court; or”; and 35

(b) by the substitution in subsection (1) for the words preceding subparagraph (i)
of paragraph (b) of the following words:

“[where the accused is charged with an offence for which the
sentence of death maybe imposed or] where  the cou~t in any particular
case so directs—”. 40

Amendment of section 121 of Act 51 of 1977, as amended by section 6 of Act 56 of
1979 and section 17 of Act 59 of 1983

29. Section 121 of the principal Act is hereby amended by the deletion of the proviso
to paragraph (b) of subsection (5).

Amendment of section 140 of Act 51 of 1977 45

3(L Scc[ion 14001 the principal Act is hcrchy aincndcd  by the deletion of ~hc proviso
10 paragr:lph (/}) of Sllhscclion  (2).
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Amendment of section 145 of Act 51 of 1977, as amended by section 4 of Act 64 of
1982 and section 2 of Act 107 of 1990

31. Section 145 of the principal Act is hereby amended by the deletion of the proviso
to subsection (2).

Amendment of’ sect ion 255 of Act 51 of 1977, as substit  utcd by scclion 50 of Act 20 5
of 1992

32. Section 255 of lhc principal Act is hereby amendccl by the substitution for
paragraph (a) of subsection ( I ) of the following pmagraph:

“(a) If in any court during the trial of a person who is charged with an oflcncc,
other tlxm all oll’cncc  [in respect of which the sentence of death may be passed] 10
referred to in section 18, it appears to ihe judge or judicial otlicer presiding at the
trial that such person is probably a person as is described in section 21 ( I ) of the
Prevention and Trcalmcnt of Drug Dcpcnclcncy  Act, 1992 (in this section ret’erred
to as the said Act), the judge or judicial ofllccr,  may, with the consent of the
prosecutor given after consultation with a social worker as defined in section 1 of 15
the said Act, slop the trial and order that an enquiry be held in terms of section 22
of the said Act in respect of the person concerned by a magistrate as defined in
section I of the said Act and indicated in the order.”.

Amendment of section 257 of Act 51 of 1977

33. Section 257 of the principal Act is hereby amended by the deletion of the second 20
proviso.

Amendment of section 276 of Act 51 of 1977, as amended by section 3 of Act 107 of
1990, section 41 of Act 122 of 1991, section 18 of Act 139 of 1992 and section 20 of
Act 116 of 1993

34. Section 276 of the principal Act is hereby anlendcd  by the deletion of” paragraph 25
(a) of subsection ( I).

Repeal of sections 277,278 and 279 of Act 51 of 1977

35. Sections 277, 278 and 279 of the principal Act are hereby repealed.

Substitution of section 282 of Act 51 of 1977, as substituted by section 13 of Act 5 of
1991 and amended by section 48 of Act 129 of 1993 30

36. The following section is hereby substituted for section 282 of the principal Act:

‘LAntcdating sentence of imprisonment

282. Wbenever[-
(a) a sentence of death; or
(L)] any sentence of imprisonment, 35
imposed on any person on conviction for an offence, is set aside on appeal
or review and any sentence of imprisonment or other sentence of
imprisonment is thereafter imposed on such person in respect of such
offence in place of the [sentences referred to in paragraph (a) or (b),
respectively] sentence of imprisonment imposed on conviction, or any 40
other olrcncc  which is substituted Ior that ollcncc on appeal or review, the
scn(cncc which was la[cr imposed may, if the court imposing it is satis(icd
(ha( ihc person conccrncd  has [spent a period of time in prison awaiting
the execution of the scntcncc rcfcrrcxl to in paragraph (a) or has] served
any p:ul of the scnlcncc  [referred tu in paragraph (b)]  of imprisonment 4 5
imposed oil conviction, bc anlcdalcd  by [[m court to a spcci(icd da(c, which
shall not bc earlier than tbc date on which the lsentcnccs referred to in
paragraphs (a) and (h) were] scntcncc  of imprisonment imposed on
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conviction was imposed, and thereupon the sentence which was later
imposed shall be deemed to have been imposed on the date so specified.”.

Amendment of section 286 of Act 51 of 1977, as amended by section 6 of Act 107 of
1990

37. Section 2S6 of lbc principal Act is hcrchy anlcndcd  by the substitution Ior 5
paragraph  (c) of subsection (2) of (11c Iollowil)g  paragrapl~:

“(c) if in (I1C opinion of  [hc couIl lhc  oll’clwc  war ran t s  lhc  i m p o s i t i o n  o f  [tbc
sentence of rlcath or] punishment which by itself or Logcthcr  wi[h any
punishnlent  warranled  or required in respect of any other offence of which the
accused is simulmcously convicted, would entail imprisonment for a period 10
exceeding 15 years.”.

Amendment of section 309 of Act 51 of 1977, as amended by section 17 of Act 105
of 1982, section 8 of Act 107 of 1990, section 51 of Act 129 of 1993 and section 13 of
Act 75 of 1995

38. Section 309 of the principal Act is hereby amended by the substitution in 15
subsection (3) for the words preceding the proviso of the following words:

“The provincial or local division concerned shalI thereupon have the powers
referred to in section 304(2), and, unless the appeal is based solely upon a question
of law, the provincial or local division shall, in addition to such powers, have the
power to increase any sentence imposed upon the appellant or to impose any other 20
form of sentence [excluding the sentence of death] in lieu of or in addition to such
sentence”.

Amendment of section 315 of Act 51 of 1977, as substituted by section 20 of Act 105
of 1982 and amended by section 10 of Act 107 of 1990

39. Scc(ion 315 of the principal Act is hereby amcndcd- 25
(a) by dlc substitution for paragraph (a) of subsection (2) of (11c Iollowing

paragraph:
“(a) If an application [(excluding an application of a person who

has been sentenced to death)] for leave to appeal in a criminal case
heard by a single judge of a provincial or local division (irrespective of 30
whether he or she sat with or without assessors) is granted under section
316, the court or judge or judges granting the application shall, if it, [or]
he or she or, in the case of the judges referred to in subsection (8) of that
section, they or the majority of them, is or are satisfied that the questions
of law and of fact and the other considerations involved in the appeal are 35
of such a nature that the appeal does not require the attention of the
[Appellate Division] Supreme Court of Appeal, direct that the appeal be
heard by a full court.”; and

(b) by the substitution for subsection (4) of the following subsection:
“(4) An appeal in terms of this Chapter shall lie only as provided in 40

sections 316 to 319 inclusive, and [subject to the provisions of section
316A] not as of right.”.

Repeal of section 316A of Act 51 of 1977

40. Section 3 16A of the principal Act is hereby repealed.

Substitution of section 320 of Act 51 of 1977, as substituted by section 12 of Act 107 45
of 1990

41. The following section is hereby substituted for scc{ion 320 of the principal Act:

“Rqmrt  of trial judge to bc Kurnishcd on appeal

320. The judge or judges, as the case may bc, of any court before whom
a person is convicted shall, in the case of an appeal under section 316 50
[316A] or 3 16B or of an application itir a special entry under section 317 or
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the reservation of a question of law under section 319 or an application to
the court of appeal for leave to appeal or for a special entry under this Act,
furnish to the registrar a report giving his, her or their opinion upon the case—
or upon any point arising in the case, and such report, which shall form part
of the l-ecord,  shall without delay be forwarded by the registrar to the 5
registrar of the court of appeal.”.

Amendment of section 322 of Act 51 of 1977, os amended by swlion  13 of Act 107
of 1990

42. Section 322 of the principal Act is hcmby anlended-
(a) by the deletion of subsection (2A); and 10
(b) by the substitution for subsection (6) of (hc following subsection:

“(6) The powers conferred by this section upon the court of appeal in
relation to the imposition of punishments, shall include the power to
impose a punishment more severe than that imposed by the court below
or to impose another punishment [excluding the sentence of death] in 15
lieu of or in addition to such punishment.”.

Repeal of section 323 of Act 51 of 1977

43. Section 323 of the principal Act is hereby repealed.

Repeal of sections 325A and 326 of Act 51 of 1977

44. Sections 325A and 326 of the principal Act are hereby repealed. 20

Amendment of section 327 of Act 51 of 1977, as amended by section 16 of Act 107
of 1990

45. Section 327 of the principal Act is hereby amended-
(a) by the substitution for subsection ( 1 ) of the following subscctioo:

“(1) If any person convicted of any offence in any court [or sentenced 25
to death in respect of any offence] has in respect of the conviction [or
the sentence of death] exhausted all the recognized legal procedures
pertaining to appeal or review, or if such procedures are no longer
available to him=, and such person or his or her legal representative
addresses the Minister by way of petition, supported by relevant 30
affidavit, stating that further evidence has since become available which
materially aflects  his or her conviction [or the sentence of death
imposed upon him], the Minister may, if he or she considers that such
further evidence, if true, might reasonably affect the conviction [or the
sentence of death], direct that the petition and the relevant affidavits be 35
referred to the court in which (he conviction occurred [or in which the
sentence of death was imposed].”;

(b) by the substitution for subsections (3) and (4) of the foliowing  subsections,
respectively:

“(3) Unless the court directs otherwise, the presence of the convicted 40
person [or the person sentenced to death] shall not be essential at the
hearing of further evidence.

(4) (a) The court shall assess the value of the further evidence and
advise the [State] President whether, and to what extent, such evidence
affects the conviction [or the sentence] in question. 45

(b) The court shall not, as part of the proceedings of the court,
announce its limling as to (I1c fur[hcr  cvidcncc  or (IIC effect thcrcmf on the
conviction [or sentence] in question.”; and

(c)  by (he deletion of subparagraph (iii) of paragraph (a) of subscctioo  (6).
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Amendment of section 1 of Act 1 of 1988

46. Section 1 of the Criminal Law Amendment Act, 1988, is hereby amended by the
substitution for subsection ( 1 ) of the following subsection:

“(1 ) Any person who consumes or uses any substance which impairs his or her
faculties to appreciate the wrongfulness of his or her acts or to act in accordance 5
with (hal apprccintioo,  while knowing (ha( such substance  has that cflcct, and who
while such facullics  arc thus impaired collllni[s any act pr{)hihitcd by law under ally
penalty, bu[ is not  criminally Iiab]c  becaLlsc his or hcr faculties were impaired as
aforesaid, shall bc guilly ot’ an oll”cncc and shall bc Iiablc on conviction 10 the
penally [except the death penalty] which may bc imposed in respect of the 10
commission of that act.”.

Repeal of sections 19 and 20 of Act 107 of 1990

47. Sections 19 and 20 of the Criminal Law Amcnchncnt Act, 1990, are hereby
repealed.

Substitution of section 3 of Act 94 of 1992 15

48. The following section is hereby substituted for section 3 of the Corruption Act,
1992:

“Penalties

3. [Subject to the provisions of section 277(1) of the Criminal
Procedure Act, 1977 (Act No. 51 of 1977), any] Ax person who is 20
convicted of an offence referred to in section 1 shall be liable to any penalty
within the punitive jurisdiction of the court concerned.”.

Rcpcai of section 19 of Act 139 of 1992

49. Section 19 of [he General Law Amendment Act, 1992, is hereby repealed.

Amendment of laws 25

50. The laws mentioned in the second column of Schedule 1 are hereby amended to
the extent set out in the third column of that Schedule.

Minimum sentences for certain serious offenccs

51. (1) Notwithstanding any other law but subject to subsections (3) and (6), a High
Court shall, if it has convicted a person of an offence referred to in Part I of Schedule 2, 30
sentence the person to imprisonment for life.

(2) Notwithstanding any other law but subject to subsections (3) and (6), a regional
court or a High Court shall—

(a) if it has convicted a person of an offence referred to in Part H of Schedule 2,
sentence the person, in the case of— 35

(i) a first offender, to imprisonment for a period not less than 15 years;
(ii) a second offendel  of any such offence, to imprisonment for a period

not less than 20 years; and
(iii) a third or subsequen~  offender of any such offence, to imprisonment

for a period not less than 25 years; 40
(b) if it has convicted a person of an otTcncc referred to in Pall 111 of Schcdulc  2,

scntcncc the person, in the case of—
(i) a Iirst oll’cndcr,  10 imprisonment for a pcriocl not less than to years;

(ii) a second ollcnctcr  of any such ollcncc, to ilnprisonmcn( Ior a pcrioct
oot less IIUIII [ 5 years; and 45

(iii) a third or subsequent ollcndcr of any such oll”cncc, 10 imprisonment
for a pcrind not less lhan 20 years; and
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(c) if it has convicted a person of an offence referred to in Part IV of Schedule 2,
sentence the uerson,-in the case of—

(i) a firs~offcncler,  to imprisonment for a period not less than 5 years;
( i i )  asecond  ofTender ofanysuch  offellce, toitnprisonll~ent for a period

not less than 7 years; and 5
( i i i )  athirdor subsequent  o[re~lder  ofallysuch  ofience,  toi1llprisoIllllcnt

forai>criod  not icsslban  10 years:
Provided that lilt maxiinum  Scntcllcc that il rcgiona]  court may impose in tcrllls of this
subscc[ion shall I1O( bc Inorc [iron  [ivc years Iwlgcr [ban the minimunl scnkxlcc  (hat it
may impose ill Icuns  oflhis subsection. io

(3) (a) If any court rcfcrrcd  (o in subsection (1) or (2) is satislied that substantial and
compelling circumstances exist whicil justify the inlposition  of a lesser sentence than tile
scnlence  prescribed in those subsections, it shall cnlcr those circumstances on the record
of the proceedings and may thereupon impose such lesscrsentcnce.

(b) If any court rcfellcd  to in subsection (1) or(2) decides to impose a sentence 15
prescribed in (hose  subsections upon a chiid wim was i 6 years of agc or older, but under
the age of 18 yews, at the time of the commission of the act which constituted the
offcnce in question, it shall enter tbc reasons Ior its decision on tbc record of the
proceedings.

(4) Any sentcncc  con[cmplatccl in this section shall bc calculated from the date of 20
sentence.

(5) The operation of a sentence imposed in terms of this section shall not be
suspended as contcmplateci in section 2.97(4) of [hc Criminal Procedure Act, i 977 (Act
No. 51 of 1977).

(6) The provisions of this section shall not bc applicable in respect of a child who was 25
under the age of 16 years at the time of the commission of the act which constituted the
offence in question.

(7) If in the application of this section the agc of a child is placed in issue, the onus
shall be on the State to prove the age of the child beyond reasonable doubt.

(8) For the purposes of this section and Schcdulc  2, “law enforcement ofliccr” 30
inciudcs-

(a) ~ member of (I1c Nationtri  Intclligcmx Agency or tl~c South African Sccrct
Service established under the IoteIligence  Services Act, 1994 (Act No. 38 of
1994); and

(b) a correctional oficial  of the Department of Correctional Services or a person 35
authorised under the Correctional Services Act, 1959 (Act No. 8 of 1959).

Committal of accused for sentence by High Court after plea of guilty or trial in
regional court

52. ( 1 ) If a regional court, after it has convicted an accused of an offcnce referred to
in Schedule 2 following on- 40

(a) a plea of guilty; or
(b) a plea of not guilty,

but before sentence, is of the opinion that the offence in respect of which the accused has
been convicted merits punishment in excess of the jurisdiction of a regional court in
terms of section 51, the court shall stop the proceedings and commit the accused for 45
sentence by a High Court having jurisdiction.

(2) (a) Where an accused is committed under subsection(1)(a) for sentence by a High
Court, the record of the proceedings in the regional court shall upon proof thereof in the
High Court be received by the High Court and form part of the record of that Court, and
the plea of guilty and any admission by the accused shall stand unless the accused 50
satisfies the Court that such plea or such admission was incorrectly recorded.

(b) Unless the High Court in question-
(i) is satis~icd that a pica of guiity or an admission by the accLIscd which is

matcriai  to ilis or bcr guiit was illcnrrcctly  rccorcicd; or
(ii) is IW1 satislicd that lhc accused is guiily of IIw oiYcncc of wllicb  hc or shc 55

has been conviclcd an(i in rcsiwct  of which ilc or sbc has been ct)nllni[[cd
Ior scnlcncc,
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the Court shall make a formal finding of guilty and sentence the accused as
contemplated in section 51.

(c) If the Coutt is satisfied that a plea of guilty or any admission by the accused which
is material to his or her guilt was incorrectly recorded, or if the Court is not satisfied that
(Iw accused is guilty of tbc olTcncc of which hc or shc has been convicted and in respect
of which hc or she has been commiucd for scn[cncc or that hc or shc has no valid dc(cncc
to [he charge, (hc Courl shall enter a pica of not guilty and procccd with [hc trial as a
summary trial in that Court: Provided that any admission by (IIC accused [bc recording
of which is not disputed by the accused, shall skmd as proof of the facl thus admittccl.

(d) The provisions of section 112(3) of (hc Criminal Procedure Act, 1977 (Act No. 5 i
of 1977). shall apply with rcfercncc  to lhc proceedings under this subsection.

(3) (a) Where an accused is committed under subsection(I)(b) for sentence by a High
Court, the record of the procccrlings  in the regional court shall upon proof thereof in the
High Court be rcccivcd by the High Court and form part of the record of that Court.

(b) The High Court shall, after considering the record of the proceedings in the
regional court, sentence the accused, and the judgment of the regional court shall stand
for this purpose and bc sufficient for the High Court to pass sentence as contemplated in
section 51: Provided that if the judge is of the opinion that the proceedings are not in
accordance with justice or that doubt exists whether the proceedings are in accordance
with justice, he or shc shall, without sentencing the accused, obtain from the regional
magistrate who presided at the trial a statement sc(ting forth his or her reasons for
convicting the accused.

(c) If a judge acts under the proviso to paragraph (b),  he or she shall inform the
accused accordingly and postpone the case for judgment, and, if the accused is in
custody, the judge may make such order with regard to the detention or release of the
accused as he or she may deem fit.

(d) The Court in question may at any sitting (hereof  hear any evidence and for that
purpose summon any person to appear to give cvidcncc  or to produce any document or
other article.

(e) Such Court, wbcthcr  or no~ it has heard cvidcncc anLI aflcr it has obtained and
considered a statement referred to in paragraph (b), nlay-

(i) confirm the conviction and {hereupon impose a sentence as contemplated in
section 51;

(ii) alter the conviction to a conviction of another offence referred to in Schedule 2
and thereupon impose a sentence as contemplated in section 51;

(iii) alter the conviction to a conviction of an offcncc other than an offence referred
to in Schcdulc  2 and thereupon impose the sentence the Court may deem lit;

(iv) set aside the conviction;
(v) remit the case to the regional court with instruction to deal with any matler in

such manner as the High Court may deem fit; or
(vi) make any such older in regard to any matter or thing connected with such person

or the proceedings in regard to such person as the High Court deems likely to
promote the ends ofjusticc.

5

1(I

15

20

25

30

35

40

Saving

53. (1) Sections 51 and 52 shall, subject to subsections (2) and (3), cease to have effect 45
after the expiry of two years from the commencement of this Act.

(2) The period referred to in subsection (1) maybe extended by the President, with the
concurrence of Padiament,  by proclamation in the Guzefte  for one year at a time.

(3) Any appeal against—
(a) a conviction of an offence referred to in SchcdLIlc 2 of (his Act and a resultant 50

sentcncc  imposccl in terms of section 5 I; or
(b) a scntcncc inlposcd in terms of scc[ion 5 I,

shall bc continued and concluded as if scc(ion  5 I had al all relevant liillcs been in
opcrat ion.
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Short title

54. This Act shall be called the Criminal Law Amendment Act, 1997.

. .
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low

Act N(I.71 (JI I’)(IX

[Tramk.ci)

4Ct No. 34 of 1978

Transkei)

30

SCHEDULE 1

LAWS AMENDED BY SECTION 50

)angcrous  Wcapmls
4C(,  1968

)efence  Act, 1978

lxtent Ot_ omersdment

I

\lllcn[ll]lcn[(JfscctiO1l 4 hy tlles~!l>slit~ltic)!l l’ilrwhscc-

i[)n (1) [It’ihc Iillltlwing stlbscclic)o:

“(1 ) Wbcncvcr  any pwson abuve  Ihc nge  of I X

years is convicted of an offence  involving violence to

anyotherpersonand  ithasbeerr  proved that  he or she

killed or injured such other person by using a clarrgcr-

ous weapon ma firearm, herrrshe  shall, except when

[the death sentence or the punishment prescribed

by section 334(er  or 334qucrt of the Criminal Proce-

dure Act, 1955 (Act No. 56 of 1955), is imposed or]

he or she is in terms of section [335 of that Act] 286—
of the Criminal Procedure Act, 1977 (Act No.51 of

1977), declared an habi~ual criminal, notwithstanding

anything (o the contrary in any law contained, be sen -

tencedto  imprisonment fora period of notlcss  than

two years and, ifheorshe issrrconvicted  byamagis-

trate’scorrrt, not exceeding eight years [and may in

addition to any such punishment resentenced toa

whipping not exceedirrg  ten strokes]: Provided that if

thecmrrt  isofthe  opinion that there are circumstances

which jrrstify the imposition of a lighter sentence than

the punishment prescribed by this section, it shall  enter

those circomstanceson  the recnrdof  the proceedings

and may Ihcreu pm] impose such Iighlcr scmcncc on

IIIL  pcrsun  socunvicwcl:  Provided forthcrlhat  in ~he

case ofa magistrate’s  court [and without derogation

from its powers to impose a whipping], such lighter

sentence shall not exceed afirreof [four hundred

rand]  R4t)OO0 or imprisonment foraperiod  of two

years.”.

{amendment of section 45 by the substitution for para-

raph (c-) of subsection (3) of the following paragraph:

“(c) The commission of an otlcer  shall be deemed

to have beerrcarrcelledon lhe date on which any[sen-

tenceof deatb]cashiering  or dismissal from the De-

fence Force, which may have been imposed on him q

~,iscorrtirmed under Schedule 1.”.

}) Amendmentof  sec(ion  1 of [he First Schedule by [he

eletion of [he definition of “capital offence”.

:) Amendment of section 4 of the First Schedule—

)  bythesubstitu(ion  fortheheadingo  fthefollowing

heading:

“OFFF/NCl?S  ENDANGERING SAFETY OF

FORCES” ; and

i) hy Ihc stlhslitulitm fortlw w(mls  following apoll

paragraph (h) of Ihc Ii)llnwing words:

“shall be guilty of an olrence and liable on con-

viction to [resentenced to death] imprisonment

for a period not exceeding 30 years.”.
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(d) The following section is hereby substituted for sec-

tion 52 of dle Firs~ Schedule:

I “AL TERNATIVK  PUNISIIMENTS

52. ‘llc  court c(mviding any person [—

(a) of :1SS ofrence  under section 4 may,  insteisef of

imposing sentence of death on that person, im-

pose upon him any other punishment within the

jurisdiction of that court;

(b)] of any [other] offence  under this Code may, in-

stead of imposing upon that person any penalty

prescribed herein in respect of such offence, inl-

pose upon him or her any other penalty within the

court’s jurisdiction which is provided for in this

Code in respect of any offence, not being a more

severe penalty than the maximum penalty so pre-

scribed.”.

(e) Amendment of section 53 of the f%s~ Schedule by the

substitution in subsection (2) for the words preceding (he

proviso of the following words:

“Any person who is engaged in any mutiny or riotous

or unseemly behaviour  or who commits [a capital

civil offence] treason, murder, rape or colpable  homi-

cide or any offence  under section 4 of this Code or any—
other prescribed offence, may be arrested by any per-

son subject to this Code in whose presence be or she is

so engaged or commi(s ;Iny such ol~cncc”.

fX) The following section is hereby substituted for sec[ion
57 of the First Schedule:

“CIVIL OFFENCE MAYBE TRIED UNDER
CODE

57. A person subject to this Code may be tried by a

mili[my court having jurisdiction for any civil offence

(other than treason, murder, rape [or other capital

offence]  or culpable homicide commiued  by him or.
her within tbe Republic), and may in respect of such—
offence  be sentenced to any penalty within the jurisdic-

tion of the court convicting him or ber .’”.

(g) Amendment of section 59 of the First Schedule by [he

substitution for the proviso of the following proviso:

“Provided [hat a person charged with [a capital civil

offence] treason, murder, rape or culpable homicide or

an offence  under section 4 or 13 of this Code may be

tried by a mi!i(ary  court M any time after  the comn~is-

sion of the olf’cncc  .”.

(/1) Amrmdmcnt of scclion 68 of (IIC I’irs[ SChcdolc  by IIIC

substitution for the words prcccding  (I1C proviso of the

following words:



34

Number and year ol

law

/\Lv N(),  19 01 19S1

(Transkci)

Short title Extent of amendment

$Ici]  [al I[cal(h Ac(,

WI I

I ACOUI-[ martial shall  consist  ofrmt  less dmn LImxor

(in (he case of a u’ial  Ior la capital offence] treason,

murder. rape or culpahlc homicide) not Icss Lhan five

Inclllhc[ s, all 01 Wla)lll  Silall  [w Olricc  l-s  of (Ilc Dctiillrx

I:(wcc  wlItI lIavc  Imld c(]llltllissi[>llcd ral)k I(II 11111 Icss

than Iwr) Years. and SIUIII  hc Crrns[i[ulcd allll ctlllvcncd

as may bc prcscribcd”.

(i)  AnlcndmcnL  d scctioa 83 of dle Firs[  Schcdrrlc-

(i) by lhc dclc[ion 01 (}IC proviso to suhscclion  ( I); and

(ii) by IIIC! cfclclion of LIIC proviso to suhsecticrn  (2),

(j) AInCUdITICIII  crt’  scctmn 85 O( Ibc Firs~ Schedule hy the

dclc~ion of parzgI-apb (<I)  of subscc[irm  ( I).

(k) A1ll~ndlllCllt  of’ scclicm 87 of Lhc First Schedule by U1e

dcle(ion of subscc{ion  (1).

(1) Repeal of scc(ions 96 and 97 of lhe First Schccfule.

(III)  Tbc following scc~ion  is bcrcby substituted for sec-

tion 98 of Lhc Fil-st Schcdulc:

“}VHJ3N  SENTENCE ‘IT)  BE EXECUTED

98. Subject  (o dIc provisions of [sections 95 aml

96] scc(ion  95, any sentence shall be executed as soon

as possible after it has been confirmed.”.

(II)  The following section is bercby subs(i(utcd for sec-

tion 103 of [llc I:irst Scbcdulc:

“COUNCIL OF REVIEW  ‘1’0 lII?AR ARGU-

NIENr  JN CERTAIN CASKS

103. la any case in which [sentence of death orl a

scnlencc of I 2 months inlprisonment  or more or uf

cashicrirrg has bccrl  inlposcd, or wbcrc application has

been made by the oflcndcr  in terms of scdion I (1 I for

the [review of tbc pmxccfings of his or hcr case, (I1C

council of review shall, a{ the request of the ollcn~cr,
allow LIIC olrcndcr  or his or hcr counsel and the ollicer

who prosecuted a~ the trial or any other  person ap-

poin[ed for the purpose by the Commander of lhc De-

fence Force in his 01- her stead, to appear before it aad

hear argumcrrl  on [he issues in the case.”.

(o) Amcmlmcnt  of scc[ion  135 of Lhc First Schcdulc  by

the substi(utinn in subsection (3) for the words prcccdirrg

tbe proviso of the following words:

“The cbicf disciplinary otlccr  or any assistant disci-

plinary officer  may under warrant  take such steps as

may be prescribed for tbc execution of any scnteace  of

[rltilthj  iinpris,)nnlcnl g Cfclcn{ion impmcd by a mili-

Inry ct>ul[”,

AIIICndIIICIII  (If  wc!it)ll  29-

(//) by the suhsliluli(m for suhscctiom  ( I ) and (2) {II’ {IIc

following subscc(iom,  wspcclivcly:
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Act No.  9 of 1983

(Transkei)

Act No.  26 of 1985

(Bophuthatswana)

Act No. 13 of 1991

(Boflhuthatswana)

Transkeian Penal

Code, 1983

Mental Health Act,

1985

National Defence Act,

1991

“(I ) Whenever it appears to the Minister that a

convicted prisoner in a prison is mentally ill to such

a degree ~httt he m she should be detained in an in-

stitution nr in a hospital prison  for psychopntlls [and

the prisoner is not under scmtence of detrtbl, he or—
SIIC may urdcr the magishatc nf the district in which—
the prison is situated 10 cause the menhd  condition

of the prisoner to be enquired  into.

(2) Whenever it appears to the officer in charge of

the prison in which a convicted prisoner is in cus-

fody that the prisoner is mentally ill to the degree

referred to in subsection (1) [and the prisoner is

not under sentence of death], he or she shall report

the matter to the magistrate of the district in which

tbe prison is situated.”; and

(b) by tbe deletion of subsection (7).

(a) Amendment of section 49 by the deletion of para-

graph (i).

(b) Amendment of section 148 by the substitution for

subsection (3) of the following subsection:

“(3) Any person convicled of any offence  under

subsection ( 1 ) shall be liable on conviction to be sen-

tenced to [death or to such lesser] such sentence as—
the court may deem fit.”.

(c) Amendment of section 153 by tbe substitution for

subsection (6) of the following subsection:

“(6) Any person who, with aggravating circum-

stances m ddincd  in swtion 8 nf this Code, commits

housebreaking or attempted housebreaking with intent

to commit an offence  in contravention of this section

shall be liable on conviction to be sentenced to [death

or to such lesser] such sentence as the court may—
deem fit.”.

(d) Amendment of section 155 by tbe substitution for

subsection (2) of the following subsection:

“(2) Any person who commits robbery or attempted

robbery with aggravating circumstances as defined in

section 8 of this Code shall  be liable on conviction to

he sentenced to [death, or to such lesser] such sen-—
tence as the court may deem fit.”.

Amendnlent  of section 30 by the deletion of subsection

(7).

Amendment of section 41 by the deletion of paragraph

(a) of subsection (4).



I

Number and yetir of I Short title

law

Act No. 71 of 1968 Dangerous Weapons

(Vencks) Act,  ! 968

I
I

1

Act No,  18 of 1973 Men!al  Health Act,

(Venda) I 973

I

I

Extent  o f  amendment

Amendment of section 4 by the substitution for subsec-

tion ( I ) d the fnllowirlg subsection:

“(I ) Wllencvcr  any pcrsrrn ahovc the age uf 18

years is corrvictcd  uf an ollencc involving violence to

killed or injomd  such other person by using a dangL!r-

ous wcaptm  or a tirearm, hc or she shall, cxccp~  when

[the death sentence or the punishment prescribed

by section 334fer or 334quaf  of the Criminal Proce-
dure Act, 1955 (Act No. 56 of 1955), is imposed or]

he or she is in terms of section [335 of that Act] 286—
of the Criminal Procedure Act, 1977 (Act No. 5 I of

1977), declared an habitual criminal, notwithstanding

anything to the contrary in any law contained, be sen-

tenced to imprisonment for a period of not less than

two years and, if be or she is so convicted by a magis-

trate’s court, not exceeding eight years [and may in

addition to any such punishment be sentenced to a

whipping not exceeding ten strokes]: Provided ihat  if

the court is of [he opinion that there arc circumsmnccs

which justify the imposition of a lighter sentence than

the punishment prescribed by this section, it shall en~er

those circumstances on the record of the proceedings

and may thereupon impose such lighter sentence on

the person so convicted: Provided further that in the

case of a magistrate’s court [and without derogation

from iLs powers to impose a whipping], such lighter

scnlcncc  shall not cxcccd it Iinc 01 Ifoor  bondred

rand]  R40 000 or inlprisonment  for a period of two

years.”.

Amendment of seclion 30—

(a) by the substitution for subsections(l) and (2) of the

following subsections, respectively:

“(1 ) Whenever it appears to the Minister that a

convicted prisoner in a prison is mentally ill to

such a degree that he or she should be detained in

an institution or in a hospital prison for psycho-

paths [and the prisnner  is not under sentence of

death], he or sbe may order the magistrate of the

I district in which the prison is situated to cause [he

mental condition of the prisoner to be enquired

into.

(2) Whenever it appears to the ofticer in charge

of the prison in which a convicted prisoner is in

custody that the prisoner is mentally ill to the de-

gree referred to in subsection (1) [and the pris-

oner is nut under sentence nf dcathl,  he or she

shall report the ma(tcr w dle magistra[c of (he dis-

trict in wllich  dw prison is silualcd. ”; and

((b) by ,hc delc[ion ofsobscctimr (7)
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Number and year of

law

~ct No. 15 of 1982

Vends)

L

;hort title

>efence  Act, 1982

Extent of amendment

(a) Amendment of section I by the deletion of the defini-

tion of “capital offence”.

(b) Amcmhmmt nf section 6 by tlle substilutinn for para-

gmph (c) of sutrscc[ion  (3) nf tlw follnwirrg  paragraph:

“(c) Tbc commission of any otliccr slmll he dccnwd

to have been cimcelled on tbe date on which any sen-

tence of [deotb] cashiering or dismissal from the De-

fence Force, which may have been imposed on him or—
~, is confitmed  under the Code.”.

(c) Amendment of section 82—

(i) by the substitution in subsection (I) for the words

preceding the proviso of the following words:

“Any court martial shall consist of not less than

three, or in the case of [any capital offence] trea-

son, murder, rape or culpable homicide of not less

than five members”; and

(ii) by the deletion of paragraph (a) of the proviso to

subsection (2).

(d) Amendment of section 85 by the substitution for the

words preceding paragraph (a) of the following words:

“Any court martial shall have jurisdiction to try any

person subject to the Code for any offence  other than

[a capital civil otfence]  treason, murder, rape or cul-

pable homicide and may subject to the provisions of

the Code, impose in respect of any such offence-”.

(e) Amendment of section 86-

(i) hy the deletion of suhpwagraph  (i) of paragruph ((I)

of subscctiurt (l);

(ii) by the deletion of subparagraph (i) of paragraph (b)

of subsection (1); and

(iii) by the deletion of subparagraph (i) of paragraph (c)

of subsection ( 1).

O Amendment of section 4 of the First Schedule—

(i) by the substitution for the heading of the following

heading:

“OFFENCES ENDANGERING SAFETY OF

FORCES “; and

(ii) bythesubstitution fortbewords following upon

paragraph (h) of tbe following words:

“shall be guilty of anoffence and shall be liable

on conviction to [resentenced to death] impris-

rmment for a period not exceeding30 years.”.

g) The following section issubstituted forsection51 of

he First Schedule:
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Numhcr and year of Short tiik Extent of amcmdmcnt
law

“ALTERNATIVE PUNISHMENTS

51. The court  convicting my person [—

(a)  of an ol~cnce  under scctioo 4 may, Instead nt’

impnsing sentence nt  (Il!ilth on (but per-son, im-

pow opnn him uny other punisllmcot wilbin (lie

jurisdiction nf 111:11  coort;

(b)] of any [other] otTence  under this Code may, in-

stead of imposing upon that person any penalty

prescribed herein in respect of such offence, im-

pose upon him or her any other pemslty within the

court’s jurisdiction which is provided for in this

Code in respect of any offence, not being a more

severe penalty than the maximum penalty so pre-

scribed,”.

(h) Amendment of section 52 of the First Schedule by the

substitution for subsection (2) of the following subsec-

tion:

“(2) Any person who is engaged in any mutiny or

riotous or unseemly behaviour  or who commits [a

capital civil offence or] any offence  under section 4 of

this Code or any other prescribed offence, may be ar-

rested by any person subject to this Code in whose

presence be or she is so engaged or commits any such

offence: Provided that an otlcer  shall not be liable to

arrest by any person other than an ot%cer.”.

(i) Amendment of section 70 of the First Schcdole-

(i) by tbc deletion of Ihc proviso to sulmcction  (I);

and

(ii) by tbe deletion of the proviso to subsection (2).

(j) Amendment of section 73 of the First Schedule by

the deletion of subsection ( 1).

(k) Repeal of sections 77 and 78 of the Fkst  Schedule.

{1) The following section is substituted for section 82 of

the First Scheda le:

“COUNCIL OF REVIEW TO HEAR ARGU-

MENT IN CERf’AIN CASES

82. In any case in which [sentence of dcisth or] a

sentence of 12 months imprisonment or more or of

cashiering has been imposed, or where application has

been made by any accused under section 79 for the

review of [he proceedings of his or ber case, the Coun-

cil of Review shall, at the request of the accused, allow

the accused or bis or her counsel and the otlicer  who

pmsccoicd  at the tri:il or any other person appoirrtcd

for tbc purpf)sc  by Ihc (~c~nvcning Authority in llis or—
hcr stead, to aplwar Iwltwc il aIld Iwar argunwnt ~ln the—
iwucs in lhc cow.”,
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Number and year of Short title Extent of amendment

,aw

(m) Amendment of section 102 of the First Schedule hy

the substitution in subsection (3) for ibe wrsrds preceding

the proviso of the following words:

“The chief disciplinary olTlcer  or any assistan~  disci-

plinary otliccr may under warrant take such steps as

prescribed for the execu~ion  of any sentence of [deuthl

imprisonment, detention or field punishmcrst  imposed

by any court martial or military court, as the case may

be”.
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SCHEDULE2
(Section 51)

PART 1

Murder, when—
(a) it was planned or premeditated;
(/J) the victim was—

(i) a law enforcement oflicer performing his or her functions as such,
whc(her  on duty or not; or

(ii) a person who has given or was Iikcly to give material evidence with
reference to any otience referred to in Schedule 1 to the Criminal
Procedure Act, 1977 (Act No. 51 of 1977), at criminal proceedings in
any court;

(c) the death of the victim was caused by the accused in committing or attempting
to commit or after having committed or attempted to commit one of the
following offences:

(i) Rape; or
(ii) robbery with aggravating circumstances; or

(d) the offence was committed by a person, group of persons or syndicate acting
in the execution or furtherance of a common purpose or conspiracy.

Rape—
(a) when committed—

(i) in circumstances where the victim was raped more than once whether
by the accused or by any co-perpetrator or accomplice;

(ii) by more than one person, where such persons acted in the execution or
furtherance of a common purpose or conspiracy;

(iii) by a person who has been convicted of two or more offences  of rape,
but has not yet been sentenced in respect of such convictions; or

(iv) by a person, knowing that he has the acquired immune deficiency
syndrome or the human immuno(ieficiency  virus;

(b) where the victim—
(i) is a girl under the age of 16 years;

(ii) is a physically disabled woman who, duc to hcr physical disability, is
rendered  particularly vulnerable; or

(iii) is a mentally ill woman as contemplated in section 1 of the Mental
Health Act, 1973 (Act No. 18 of 1973); or

(c) involving the infliction of grievous bodily harm.

PART H

Murder in circumstances other than those referred to in Part I.
Robbery—

(a) when there are aggravating circumstances; or
(b) involving the taking of a motor vehicle.

Any offence referred to in section 13(~) of the Drugs and Drug Trafficking Act, 1992 (Act
No. 140 of 1992), if it is proved that—

(a) the value of the dependence-producing substance in question is more than
R50 000,00;

(b) the value of the dependence-producing substance in question is more than
R 10000,00 and that the offence  was committed by a person, group of persons,
syndicate or any enterprise acting in the execution or furtherance of a common
purpose or conspiracy; or

(c) the offence was committed by any law enforcement officer.
Any offence  relating to—

(a)  the dealing in or smuggling of anlmunilion, firearms, explosives or armament;
o r

(/~) the possession of an au(omatic  or semi-automatic (ircarm, explosives or
armament.

Any offence relating to exchange control, corruption, extortion, fraud, forgery, uttering
or theft—
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(a) involving amounts of more than R500 000,00;
(b) involving amounts of more thanRI00000,00, if it is proved that the offence

was committed by a person, group of persons, syndicate or any enterprise
acting in the execution or furtherance of a common purpose or conspiracy; or

(c) if it is proved that the offcnce was committed by any law enforcement
officer—

(i) involving mounts  of more than R 10 000,00; or
(ii) as a member of a group of persons, syndicate or any enterprise acting

in {he execution or furtherance of a common purpose or conspiracy,

PART 111

Rape in circumstances other than those referred to in Part I.
Indecent assault on a child under the age of 16 years, involving the infliction of bodily
harm.
Assault with intent to do grievous bodily harm on a child under the age ‘of 16 years.
Any offence in contravention of section 36 of the Arms and Ammunition Act, 1969 (Act
No. 75 of 1969), on account of being in possession of more than 1000 rounds of
ammunition intended for firing in an arm contemplated in section 39(2)(u) (i) of that Act.

PART IV

Any offence referred to in Schedule 1 to the Criminal Procedure Act, 1977 (Act No. 51
of 1977), other than an offence referred to in Part I, II or HI of this Schedule, if the
accused had with him or her at the time a firearm, which was intended for use as such,
in the commission of such offence.
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MEMORANDUM ON THE OBJECTS OF THE CRIMINAL LAW
AMENDMENT BILL, 1997

1. Section 276(l)(a)  of the Criminal Procedure Act, 1977 (Act No. 51 of 1977)(’’the
Act”), authorises a court of law in principle to impose the sentence of death, whilst
sections 277, 278 and 279 deal with the crimes for which and the circumstances under
which [hc sentence of death can he imposed, the imposition of the sentence of death
upon a pregnant woman and the execution of the sentence of death, respectively.
Furthermore, the Defence  Act, 1957 (Act No. 44 of 1957), authorises a court martial to
impose the sentence 01 death for oflences  which endanger the safety of the Forces.

2. Section 1 I of the Constitution of the Republic of South Africa, 1996 (Act No. 108
of 1996), provides that everyone has the right to life, whilst section 12(1)(d) and (e)
provides that everyone has the right not to be tortured in any way, and not to be treated
or punished in a cruel, inhuman or degrading way.

3. The Constitutional Court, in S v Makwanyane and Another 1995(3) SA 391 (CC),
had to decide whether the death penalty is consistent with the provisions of the previous
Constitution. Such provisions were similar to the provisions mentioned in paragraph 2
supm. The President of the Constitutional Court, Mr Justice A Chaskalson,  stated inter
alia the following (at451 G-I):

“Taking these factors into account, as well as the elements of arbitrariness and the
possibility of error in enforcing the death penalty, the clear and convincing case
that is required to justify the death sentence as a penalty for murder has not been
made out. The requirements of section 33(1) have accordingly not been satisfied,
and it follows that the provisions of section 277(1 )(a) of the Criminal Procedure
Act 51 of 1977 must be held to be inconsistent with section 11(2) of the
Constitution.”.

The following order was made by the Court at 455A-C:
“1. In terms of section 98(5) of the Constitution, and with effect from the date of
this order, the provisions of paragraphs (a), (c), (d), (e) and V) of section 277(1) of
the Criminal Procedure Act, and all corresponding provisions of other legislation
sanctioning capital punishment which are in force in any part of the national
territory in terms of section 229, are declared to be inconsistent with the
Constitution and, accordingly, to be invalid.
2. In terms of section 98(7) of the Constitution, and with effect from the date of this
order:
(a) the State is and all its organs are forbidden to execute any person already

sentenced to death under any of the provisions thus declared to be invalid; and
(b) all such persons will remain in custody under the sentences imposed on them

until such sentences have been set aside in accordance with law and
substituted by lawful punishment.”.

Consequently the main objects of the Bill are to repeal or amend all statutory provisions
in terms of which the sentence of death may be imposed and to effect the necessary
consequential amendments to related provisions.

4. Clause 1 of the Bill seeks to create a mechanism in terms of which the sentences of
all persons under the sentence of death can be substituted. Provision is made for the
cases of such persons to be remitted to the trial courts for the imposition of appropriate
sentences in lieu of the sentence of death. Any sentence so imposed shall be deemed, for
the purpose of any further appeal and all other purposes, to be the sentence imposed on
the convicted person at his or her trial. Clause 1 furthermore provides for the powers of,
and the procedure to be followed by, the trial courts.

5. Clauses 2 to 19 seek to amend or repeal provisions of the Defence Act, 1957,
which, infer a/in, provide for the imposition of the sentence of death by a court martial
and matters related thereto.

6. The Col-rectionn] Services Act, t959 (Act No. 8 of 1959), also contains prcwisions
in which reference to the sentence of death is made. Clauses 20 to 24 purport to repeal
or amend those provisions.

7. References to the sentence of death are contained in—
(i) the Mental Health Act, 1973 (Act No. 18 of 1973);

(ii) the Government Service Pension Act, 1973 (Act No. 57 of 1973); ancl
(iii) the Criminal Law Amendment Act, 1988 (Act No. 1 of 1988).
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Clauses 25, 26 and 47 seek to amend these Acts by the deletion of such references.
8. Substantive provisions pertaining to the sentence of death are also found in the

following Acts:
(a) Section 3 of the Second General Law Amendment Act, 1974 (Act No. 94 of

1974), which provides for the camying out of death sentences passed by
certain courts.

(b) Sections 19 and 20 of the Criminal Law Amendment Act, 1990 (Act No. 107
of 1990), providing, inter alia, for the reconsideration of sentences of certain
persons under tlw scnlcncc  of death.

(c) Section 19 of the General Law Amendment Act, 1992 (Act No. 139 of 1992),
providing for an appeal by the Minister of Justice on behalf of certain persons
sentenced to death.

Clauses 27, 48 and 50 purport to repeal the above sections.
9. Clause 28 proposes an amendment of section 18 of the Act in order to provide that

the right to institute a prosecution in respect of an offence for which the sentence of
death could previously have been imposed, shall not be barred by lapse of time.

10. Clauses 29 to 46 purport to either repeal or amend provisions of the Act pertaining
to the sentence of death and related matters. Provisions which are repealed relate to,
inter alia, the imposition of the sentence of death, the crimes for and the circumstances
under which the sentence of death may be imposed, the imposition of the sentence of
death on pregnant women, the execution of the sentence of death, appeal against a
sentence of death, submissions by the Minister of Justice to the Supreme Court of
Appeal on behalf of certain persons sentenced to death, petitions to the President to
extend mercy to a person under the sentence of death and the President’s power to
commute sentences of death.

11. Clause 51 seeks to repeal or amend provisions simil,ar to the above-mentioned
which, in terms of the Constitution, 1996, are still in force in the areas of the former
Republics of Transkei, Bophuthatswana  and Venda.

12. In clause 52 it is proposed that a regional court or a High Court, on convicting a
person of certain proposed offences, must impose a compulsory minimum sentence. The
proposed offences are categorised in two parts according to the seriousness thereof.
Provision is, however, made for the imposition of lighter sentences in which case the
presiding oflicer must note the reasons for not imposing (he prescribed sentcncc.  [n
clause 53 il is proposed that clause 52 shall cease to be of force after the cxpiry of two
years. However, the President, with the concurrence of Parliament, may extend it for one
year at a time.

13. OTHER DEPARTMENTWBODIES CONSULTED

* The Chief Justice
* The Judges President of the High Courts
* The Attorneys-General
* Black Lawyers Association
* The Association of Law Societies of the RSA
* National Association of Democratic Lawyers
* General Council of the Bar of South Africa
* South African Police Service
* South African National Defence Force
* Department of Correctional Services
* Department of Health
* Department of Finance


