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GENERAL Explanatory - N O T E :

\\ ’orals underlined \vitll a solid line indicate insertions in
existing enticements.

BILL
To amend the Prevention of Organised Crime Act, 1998, so as to amend certain
definitions; and to further regulate the exclusion of interests in property; and to
provide for matters connected therewith.

B E IT ENACTED by the Parliament of the Republic of South Africa as
foIlows:—

Amendment of section 1 of Act 121 of 1998, as amended by section 3 of Act 24 of
1999

1. Section 1 of the Prevention of Organised Crime Act, 1998 (hereinafter referred to 5
as the principal Act), is hereby amended—

(a) by the substitution for the definition of “instrumentality of an offence”  in
subsection ( 1 ) of the following definition:

“ ‘instrumentality of an offence’  means any property which is concerned
in the commission or suspected commission of an offence at anv time 10
before or after the commencement of this Act. whether within the
Republic or elsewhere;”; and

(b) by the substitution for the definition of “proceeds of unlawful activities” in
subsection (1) of the following definition:

“ ‘proceeds of unlawful activities’ means any property or any service, 15
advantage, benefit or reward  which was derived, received or retained,
directly or indirectly, in connection with or as a result of any unlawful
activity carried on by any person at any time before or after the
commencement of this Act, whether in the Republic or elsewhere, except
for purposes of Chapter 5 where it means— 20

(a) any unla~vful  activity carried on by any person at any time before or
after the commencement of this Act; or

(b) any act or omission outside the Republic. whether before or after the
commencement of this Act, which, if it had occurred in the
Republic, would have constituted an unlawful activity, ‘ 25

and includes any property representing property so derived;”.

Amendment of section 52 of Act 121 of 1998, as amended by section 29 of Act B of
1999

2. Section 52 of the principal Act is hereby amended by the substitution for paragraph
(a) of subsection (2) of the following paragraph: 30

“(u) had acquired the interest concerned legally and for a consideration, the value
of which is not significantly less than the value of that interest; and”.
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Amendment of section 54 of Act 121 of 1998, as amended by section 31 of Act 24 of
1999

3. Section 54 of the principal Act is hereby amended by the substitution for paragraph
(u) of subsection (8) of the following paragraph:

“(a) had acquired the interest concerned legally and for a consideration, the value 5
of which is not significantly less than the value of that interest; and”.

Short title

4. This Act is called the Prevention of Organised Crime Second Amendment Act,
1999.
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nlEnlOMNDUnf  OhT THE OBJECTS OF THE PREVENTION OF
ORGANISED CRIhIE SECOND AnlENDnlENT BILL, 1999

1. In his opening address to Parliament on 25 June 1999, the President of the Republic
announced i]~~cr uI;L7 that “(t)aking into account developments since its passage and to
ensure that nobody benefits from the proceeds of crime. amendments to the Prevention
of Organised Crime Act will be introduced”. (Act 121 of 1998) This Act represents one
of the Governments major initiati\’es in its fight against crime and a high premium is
placed on the effecti\e  and meaningful application thereof.

2. Chapter 6 (“Civil Reco\’ery of Property.’) of the Act makes provision for the
issuing of “preservation of property orders’. on application by the National Director of
Public Prosecutions (section 38). This action is essentially a new civil remedy aimed at
preventing a suspected criminal from disposing of property ~’hich he or she has used in
the commission of an offence or has acquired through unlawful means.

3. However. in two such applications by the National Director of Public Prosecutions,
the High Courts concerned held that the provisions of section 38 of the Act do not have
retrospective application. meaning that a preservation of property order could not be
issued in respect of property connected with an offence  or unlawful activity which took
place before the commencement of the Act.

4. From the ou~set the intention of the Legislature has always been that property
which represents the proceeds of crime or unlawful activities should be susceptible to a
preservation of property order. irrespective of whether such offence  or activities took
place before or after the commencement of the Act. Although the possibility cannot be
excluded that other High  Courts or the Supreme Court of Appeal may interpret the
provisions concerned different). the matter is of such importance for the purpose of
achieving the objectives of the Act that the most appropriate course of action will be to
amend the Act so as to ensure that the intention of the Legislature is given effect to.

5.1 The Bill therefore aims to amend the definitions of “instrumentality of an
offence”  and “proceeds of unlawful activities “ in section 1 of the Act, so as to make it
clear that an offence or unlawful activity that took place before the commencement of
the Act will be included for the purposes of these definitions. (Clause 1)

5.2 The Bill further aims to ensure that forfeiture orders are not frustrated by the
disposition of property. that is an instrumentality of an offence or the proceeds of
unlawful activities, by means of gifts or fraudulent transactions. (Clauses 2 and 3)

6. The State Law Ad\Jisers  and the Department of Justice are of the opinion that this
Bill must be dealt with in accordance with section 75 of the Constitution of the Republic
of South Africa, 1996 (Act No. 108 of 1996), since it contains no provision to which the
procedure set out in section 74 or 76 of the Constitution applies.

7. This Bill does not have an!  financial implications for the State.


