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GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

BILL

To amend the Carriage by Air Act, 1946, so asto insert certain definitions; to give
effect to the International Convention for the Unification of Certain Rules for
International Carriage by Air; to apply certain words contained in the said
Convention; to extend the Minister’'spower to makeregulations; and toreplacethe
Schedule; and to provide for matters connected therewith.

E IT ENACTED by the Parliament of the Republic of South Africa, as
follows:—

Amendment of section 1 of Act 17 of 1946, asamended by section 1 of Act 5 of 1964

1. Section 1 of the Carriage by Air Act, 1946 (hereinafter referred to as the pnnmpal
Act), is hereby amended—
(8) by the insertion before the definition of “Minister” of the foIIowmg
definition:

“ ‘Convention’ means the Convention for the Unification of Certain
Rules for International Carriage by Air, signed at Montreal on 28 May
1999, as set out in the Schedule;”; and 10

(b) by the insertion after the definition of “Republic” of the following definition:
“ ‘thisAct’ includes any regulation made under section 8.”.

Repeal of section 2 of Act 17 of 1946
2. Section 2 of the principal Act is hereby repealed.

Amendment of section 3 of Act 17 of 1946, asamended by section 2 of Act 5 of 1964 15
and section 1 of Act 81 of 1979

3. Section 3 of the principal Act is hereby amended—
(a) by the substitution for subsection (2) of the following subsection:

“(2) The Minister may from time to time by notice in th&azette
declare who are thfHigh Contracting] States Parties to the Conver20
tion[,] and in respect of what territories they are respectively parties,
[and to what extent they have availed themselves of the provisions of
the Additional Protocol to the Convention] and any such notice shall,
except in so far as it has been varied or superseded by a subsequent
notice, be conclusive evidence of the matters so declared.”; 25
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(b) by the substitution for subsection (3) of the following subsection:

“(3) Any reference in the [said] Scheduleto theterritory of any [High
Contracting] State Party to the Convention shall be construed as a
reference to the territories subject to [his] its sovereignty, suzerainty,
mandate or authority, in respect of which [he] it is a party.”;

(c) by the substitution for subsection (4) of the following subsection:

“(4) Not more than one action shall be brought in the Republic to
enforce liability under [Article seventeen] paragraph 1 of Article 17 of
the [said] Schedule in respect of the death of any one passenger, and
every such action, by whomsoever brought, shall be for the benefit of all
such persons entitled to sue for damages in respect of the death of that
passenger as either are domiciled in the Republic or, if not so domiciled,
have indicated their desire to take the benefit of the action.” ;

(d) by the substitution in subsection (6) for paragraph (ii) of the following
paragraph:

“(ii) make such order as appears to the court to be just and equitable in
view of the provisions of the [said] Schedule limiting theliability of
acarrier and of any proceedings which have been or arelikely to be
commenced outside the Republic in respect of the death of the
passenger in question.” ; and

(e) by the deletion of subsection (7).

Repeal of section 4 of Act 17 of 1946
4. Section 4 of the principal Act is hereby repeaed.
Amendment of section 5 of Act 17 of 1946, as amended by Act 5 of 1964

5. Section 5 of the principal Act is hereby amended—
(&) by the substitution for subsection (1) of the following subsection:

“(1) The [State] President may do all things necessary to ratify or
adhere or accede to or cause to be ratified or adhered or acceded to on
behalf of the Republic any amendments of or additionsto the Convention
which may from time to time be made, and by proclamation in the
Gazette declare that the amendments or additions so ratified or adhered
or acceded to shall be observed and have the force of law in the
Republic[: Provided that copies of any amendments or additions so
ratified or adhered or acceded to or proclaimed shall belaid upon the
Tables of both Houses of Parliament within fourteen days after their
publication in the Gazette if Parliament be then in session or, if
Parliament be not then in session, within fourteen days after the
commencement of its next ensuing ordinary session].” ; and

(b) by the addition of the following subsection:

“(3) A proclamation under subsection (1) may not be made by the
President unless the amendments of or additions to the Convention have
been approved by resolution of Parliament.” .

Amendment of section 7 of Act 17 of 1946, asamended by section 5 of Act 5 of 1964
6. Section 7 of the principal Act is hereby amended by the substitution for paragraph
(b) of the following paragraph:
“ (b) the manner in which any action under the [said] Schedule against any [High
Contracting] State Party is to be commenced and carried out.” .
Substitution of section 8 of Act 17 of 1946, as amended by section 6 Act 5 of 1964

7. The following section is hereby substituted for section 8 of the principal Act:
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““Regulations

8. (1) The Minister may make regul ations—

(&) prescribing the procedure to be followed by a carrier in connection
with the settlement of claims under paragraph (1) of Article 17 of the
Convention in respect of the death of any passenger before any action
has been instituted in a court of law or any other appropriate forum;

(b) generaly, on any other ancillary or incidental administrative or
procedural matter which it is necessary or expedient to prescribe for
the proper implementation or administration of this Act.

(2) Any regulation made in terms of subsection (1) may provide that—

(@) contravention thereof, or failure to comply therewith, is an offence;
and

(b) a person convicted of that offence is punishable with a fine or
imprisonment for a period not exceeding five years.” .

Substitution of Schedule to Act 17 of 1946
8. The Schedule to thisAct is hereby substituted for the Schedule to the principal Act.
Short title and commencement

9. This Act is called the Carriage by Air Amendment Act, 2006, and comes into
operation on a date fixed by the President by proclamation in the Gazette.
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SCHEDULE

CONVENTION FOR THE UNIFICATION OF CERTAIN RULES FOR
INTERNATIONAL CARRIAGE BY AIR

The States Parties to this Convention

RECOGNISING the significant contribution of the Convention for the Unification of
Certain Rules Relating to International Carriage by Air signed in Warsaw on 12 October
1929, hereinafter referred to as the “Warsaw Convention”, and other related
instruments to the harominisation of private international air law;

RECOGNISING the need to modernise and consolidate the Warsaw Convention and
related instruments;

RECOGNI SING the importance of ensuring protection of the interests of consumersin
international carriage by air and the need for equitable compensation based on the
principle of restitution;

REAFFIRMING the desirability of an orderly development of internationa air
transport operations and the smooth flow of passengers, baggage and cargo in
accordance with the principles and objectives of the Convention on International Civil
Aviation, done at Chicago on 7 December 1944;

CONVINCED that collective State action for further harmonisation and codification of
certain rules governing international carriage by air through a new Convention is the
most adequate means of achieving an equitable balance of interests;

HAVE AGREED ASFOLLOWS.—
CHAPTER |
General Provisions
Article 1 — Scope of Application

1. This Convention applies to al international carriage of persons, baggage or cargo
performed by aircraft for reward. It applies equally to gratuitous carriage by aircraft
performed by an air transport undertaking.

2. For the purposes of this Convention, the expression international carriage means
any carriage in which, according to the agreement between the parties, the place of
departure and the place of destination, whether or not there be a break in the carriage or
atranshipment, are situated either within the territories of two States Parties, or within
theterritory of asingle State Party if thereisan agreed stopping place within theterritory
of another State, even if that State is not a State Party. Carriage between two points
within the territory of a single State Party without an agreed stopping place within the
territory of another State is not international carriage for the purposes of this
Convention.

3. Carriage to be performed by several successive carriersis deemed, for the purposes
of this Convention, to be one undivided carriage if it has been regarded by the parties as
asingle operation, whether it had been agreed upon under the form of a single contract
or of aseries of contracts, and it does not lose itsinternational character merely because
one contract or a series of contractsisto be performed entirely within the territory of the
same State.

4. This Convention appliesal so to carriage as set out in Chapter V, subject to theterms
contained therein.

Article 2 — Carriage Performed by State and Carriage of Postal Items

1. This Convention applies to carriage performed by the State or by legally
constituted public bodies provided it falls within the conditions laid down in Article 1.
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2. Inthe carriage of postal items, the carrier shall be liable only to the relevant postal
administration in accordance with the rules applicable to the relationship between the
carriers and the postal administrations.

3. Except asprovided in paragraph 2 of thisArticle, the provisions of this Convention
shall not apply to the carriage of postal items.

CHAPTER 11

Documentation and Duties of the Parties Relating to
the Carriage of Passengers, Baggage and Cargo

Article 3— Passengers and Baggage

1. In respect of carriage of passengers, an individual or collective document of
carriage shall be delivered containing:

(a) anindication of the places of departure and destination;

(b) if the places of departure and destination are within the territory of a single
State Party, one or more agreed stopping places being within the territory of
another State, an indication of at least one such stopping place.

2. Any other means which preserves the information indicated in paragraph 1 may be
substituted for the delivery of the document referred to in that paragraph. If any such
other meansisused, the carrier shall offer to deliver to the passenger awritten statement
of the information so preserved.

3. Thecarrier shall deliver to the passenger abaggage identification tag for each piece
of checked baggage.

4. The passenger shall be given written notice to the effect that where this Convention
isapplicableit governsand may limit theliability of carriersin respect of death or injury
and for destruction or loss of, or damage to, baggage, and for delay.

5. Non-compliance with the provisions of the foregoing paragraphs shall not affect the
existence or the validity of the contract of carriage, which shall, nonetheless, be subject
to the rules of this Convention including those relating to limitation of liability.

Article4 — Cargo

1. In respect of the carriage of cargo, an air wayhill shall be delivered.

2. Any other means which preserves arecord of the carriage to be performed may be
substituted for the delivery of an air wayhill. If such other means are used, the carrier
shall, if so requested by the consignor, deliver to the consignor acargo receipt permitting
identification of the consignment and access to the information contained in the record
preserved by such other means.

Article 5— Contents of Air Wayhbill or Cargo Receipt

The air waybill or the cargo receipt shall include:

(&) anindication of the places of departure and destination;

(b) if the places of departure and destination are within the territory of a single
State Party, one or more agreed stopping places being within the territory of
another State, an indication of at least one such stopping place; and

() anindication of the weight of the consignment.

Article 6 — Document Relating to the Nature of the Cargo

The consignor may berequired, if necessary to meet theformalities of customs, police
and similar public, authorities, to deliver a document indicating the nature of the cargo.
Thisprovision createsfor the carrier no duty, obligation or liability resulting there from.

Article 7— Description of Air Wayhill

1. The air waybill shall be made out by the consignor in three original parts.

2. Thefirst part shall be marked “ for the carrier” ; it shall be signed by the consignor.
The second part shall be marked “ for the consignee” ; it shall be signed by the consignor
and by the carrier. The third part shall be signed by the carrier who shall hand it to the
consignor after the cargo has been accepted.
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3. The signature of the carrier and that of the consignor may be printed or stamped.

4. If, at the request of the consignor, the carrier makes out the air waybill, the carrier
shall be deemed, subject to proof to the contrary, to have done so on behalf of the
consignor.

Article 8 — Documentation for Multiple Packages

When there is more than one package:
(a) thecarrier of cargo hasthe right to require the consignor to make out separate
air wayhills;
(b) the consignor has the right to require the carrier to deliver separate cargo
recei pts when the other meansreferred to in paragraph 2 of Article 4 are used.

Article 9 — Non-compliance with Documentary Requirements

Non-compliance with the provisions of Articles 4 to 8 shall not affect the existence or
the validity of the contract of carriage, which shall, nonetheless, be subject to the rules
of this Convention including those relating to limitation of liability.

Article 10 — Responsibility for Particulars of Documentation

1. The consignor is responsible for the correctness of the particulars and statements
relating to the cargo inserted by it or on its behalf in the air wayhbill or furnished by it or
onits behalf to the carrier for insertion in the cargo receipt or for insertion in the record
preserved by the other meansreferred to in paragraph 2 of Article 4. The foregoing shall
also apply where the person acting on behalf of the consignor is also the agent of the
carrier.

2. The consignor shall indemnify the carrier against all damages suffered by it, or by
any other person to whom the carrier isliable, by reason of theirregularity, incorrectness
or incompleteness of the particulars and statements furnished by the consignor or on its
behalf.

3. Subject to the provisions of paragraphs 1 and 2 of this Article, the carrier shall
indemnify the consignor against all damage suffered by it, or by any other person to
whom the consignor is liable, by reason of the irregularity, incorrectness or
incompleteness of the particulars and statements inserted by the carrier or on its behal f
inthe cargo receipt or in therecord preserved by the other meansreferred to in paragraph
2 of Article 4.

Article 11 — Evidentiary Value of Documents

1. Theair wayhill or the cargo receipt is primafacie evidence of the conclusion of the
contract, of the acceptance of the cargo and the conditions of carriage mentioned therein.

2. Any statements in the air waybill or the cargo receipt relating to the weight,
dimensions and packing of the cargo, as well as those relating to the number of
packages, are prima facie evidence of the facts stated; those relating to the quantity,
volume and condition of the cargo do not constitute evidence against the carrier except
so far asthey both have been and are stated in the air waybill or the cargo receipt to have
been, checked by it in the presence of the consignor, or relate to the apparent condition
of the cargo.

Article 12 — Right of Disposition of Cargo

1. Subject toits liability to carry out all its obligations under the contract of carriage,
the consignor has the right to dispose of the cargo by withdrawing it at the airport of
departure or destination, or by stopping it in the course of thejourney on any landing, or
by calling for it to be delivered at the place of destination or in the course of the journey
to a person other than the consignee originally designated, or by requiring it to be
returned to the airport of departure. The consignor must not exercise this right of
disposition in such a way as to prejudice the carrier or other consignors and must
reimburse any expenses occasioned by the exercise of this right.

2. If itisimpossible to carry out the instructions of the consignor, the carrier must so
inform the consignor forthwith.
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3. If the carrier carries out the instructions of the consignor for the disposition of the
cargo without requiring the production of the part of the air waybill or the cargo receipt
delivered to thelatter, the carrier will beliable, without prejudice toitsright of recovery
from the consignor, for any damage which may be caused thereby to any person who is
lawfully in possession of that part of the air waybill or the cargo receipt.

4. The right conferred on the consignor ceases at the moment when that of the
consignee beginsin accordance with Article 13. Nevertheless, if the consignee declines
to accept the cargo, or cannot be communicated with, the consignor resumesits right of
disposition.

Article 13 — Delivery of the Cargo

1. Except when the consignor has exercised its right under Article 12, the consignee
is entitled, on arrival of the cargo at the place of destination, to require the carrier to
deliver the cargo to it, on payment of the charges due and on complying with the
conditions of carriage.

2. Unless it is otherwise agreed, it is the duty of the carrier to give notice to the
consignee as soon as the cargo arrives.

3. If the carrier admits the loss of the cargo, or if the cargo has not arrived at the
expiration of seven days after the date on which it ought to have arrived, the consignee
is entitled to enforce against the carrier the rights which flow from the contract of
carriage.

Article 14 — Enforcement of the Rights of Consignor and Consignee

The consignor and the consignee can respectively enforce al the rights given to them
by Articles 12 and 13, each inits own name, whether it isacting in itsown interest or in
the interest of another, provided that it carries out the obligations imposed by the
contract of carriage.

Article 15 — Relations of Consignor and Consignee or Mutual Relations of Third
Parties

1. Articles 12, 13 and 14 do not affect either the relations of the consignor and the
consignee with each other or the mutua relations of third parties whose rights are
derived either from the consignor or from the consignee.

2. The provisions of Articles 12, 13 and 14 can only be varied by express provisionin
the air wayhill or the cargo receipt.

Article 16 — Formalities of Customs, Police or Other Public Authorities

1. The consignor must furnish such information and such documents as are necessary
to meet the formalities of customs, police and any other public authorities before the
cargo can be delivered to the consignee. The consignor is liable to the carrier for any
damage occasioned by the absence, insufficiency or irregularity of any such information
of documents, unless the damage is due to the fault of the carrier, its servants or agents.

2. The carrier is under no obligation to enquire into the correctness or sufficiency of
such information or documents.

CHAPTER 111

LIABILITY OF THE CARRIER AND EXTENT OF
COMPENSATION FOR DAMAGE

Article 17 — Death and injury of Passengers—Damage to Baggage

1. The carrier is liable for damage sustained in case of death or bodily injury of a
passenger upon condition only that the accident which caused the death of injury took
place on board the aircraft or in the course of any of the operations of embarking or
disembarking.

2. The carrier is liable for damage sustained in case of destruction or loss of, or of
damage to, checked baggage upon condition only that the event which caused the
destruction, loss or damage took place on board the aircraft or during any period within
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which the checked baggage was in the charge of the carrier. However, the carrier is not
liable if and to the extent that the damage resulted from the inherent defect, quality or
vice of the baggage. In the case of unchecked baggage, including personal items, the
carrier isliable if the damage resulted from its fault or that of its servants or agents.

3. If the carrier admits the loss of the checked baggage, or if the checked baggage has
not arrived at the expiration of twenty-one days after the date on which it ought to have
arrived, the passenger is entitled to enforce against the carrier therightswhich flow from
the contract of carriage.

4. Unless otherwise specified, in this Convention the term “ baggage” means both
checked baggage and unchecked baggage.

Article 18 — Damage to Cargo

1. The carrier isliable for damage sustained in the event of the destruction or 1oss of,
or damage to, cargo upon condition only that the event which caused the damage so
sustained took place during the carriage by air.

2. However, the carrier is not liable if and to the extent it proves that the destruction,
or loss of, or damage to, the cargo resulted from one or more of the following:

(a) inherent defect, quality or vice of that cargo;

(b) defective packing of that cargo performed by aperson other than the carrier or
its servants or agents,

(c) anact of war or an armed conflict;

(d) an act of public authority carried out in connection with the entry, exit or
transit of the cargo.

3. The carriage by air within the meaning of paragraph 1 of thisArticle comprisesthe
period during which the cargo is in the charge of the carrier.

4. The period of the carriage by air does not extend to any carriage by land, by sea or
by inland waterway performed outside an airport. If, however, such carriage takes place
in the performance of acontract for carriage by air, for the purpose of loading, delivery
or transhipment, any damage is presumed, subject to proof to the contrary, to have been
the result of an event which took place during the carriage by air. If acarrier without the
consent of the consignor, substitutes carriage by another mode of transport for thewhole
or part of acarriage intended by the agreement between the parties to be carriage by air,
such carriage by another mode of transport is deemed to be within the period of carriage
by air.

Article 19 — Delay

The carrier is liable for damage occasioned by delay in the carriage by air of
passengers, baggage or cargo. Nevertheless the carrier shall not be liable for damage
occasioned by delay if it provesthat it and its servants and agents took all measures that
could reasonably be required to avoid the damage or that it wasimpossiblefor it or them
to take such measures.

Article 20 — Exoneration

If the carrier proves that the damage was caused or contributed to by the negligence
or other wrongful act or omission of the person claiming compensation, or the person
from whom he or she derives his or her rights, the carrier shall be wholly or partly
exonerated from its liability to the claimant to the extent that such negligence or
wrongful act or omission caused or contributed to the damage. When by reason of death
or injury of a passenger compensation is claimed by a person other than the passenger,
the carrier shall likewise be wholly or partly exonerated from its liability to the extent
that it proves that the damage was caused or contributed to by the negligence or other
wrongful act or omission of that passenger. This Article applies to al the liability
provisions in this Convention, including paragraph 1, of Article 21.

Article 21 — Compensation in Case of Death or Injury of Passengers
1. For damages arising under paragraph 1 of Article 17 not exceeding 100 000 Special

Drawing Rights for each passenger, the carrier shall not be able to exclude or limit its
ligbility.
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2. The carrier shal not be liable for damages arising under paragraph 1 of Article 17
to the extent that they exceed for each passenger 100 000 Special Drawing Rightsif the
carrier proves that:

(a) such damage was not due to the negligence or other wrongful act or omission
of the carrier or its servants or agents; or

(b) such damage was solely due to the negligence or other wrongful act or
omission of athird party.

Article 22 — Limits of Liability in Relation to Delay, Baggage and Cargo

1. In the case of damage caused by delay as specified in Article 19 in the carriage of
persons, the liability of the carrier for each passenger is limited to 4 150 Special
Drawing Rights.

2. Inthe carriage of baggage, theliability of the carrier in the case of destruction, loss,
damage or delay is limited to 1 000 Special Drawing Rights for each passenger unless
the passenger has made, at the time when the checked baggage was handed over to the
carrier, a special declaration of interest in delivery at destination and has paid a
supplementary sum if the case so requires. In that case the carrier will be liable to pay
a sum not exceeding the declared sum, unless it proves that the sum is greater than the
passenger’s actual interest in delivery at destination.

3. In the carriage of cargo, the liability of the carrier in the case of destruction, loss,
damage or delay is limited to a sum of 17 Special Drawing Rights per kilogramme,
unless the consignor has made, at the time when the package was handed over to the
carrier, a special declaration of interest in delivery at destination and has paid a
supplementary sum if the case so requires. In that case the carrier will be liable to pay
a sum not exceeding the declared sum, unless it proves that the sum is greater than the
consignor’s actual interest in delivery at destination.

4. In the case of destruction, loss, damage or delay of part of the cargo, or of any
object contained therein, the weight to be taken into consideration in determining the
amount to which the carrier’s liability is limited shall be only the total weight of the
package or packages concerned. Nevertheless, when the destruction, loss, damage or
delay of apart of the cargo, or of an object contained therein, affects the value of other
packages covered by the same air wayhill, or the samereceipt or, if they were not issued,
by the same record preserved by the other meansreferred to in paragraph 2 of Article 4,
the total weight of such package or packages shall also be taken into consideration in
determining the limit of liability.

5. The foregoing provisions of paragraphs 1 and 2 of thisArticle shall not apply if it
is proved that the damage resulted from an act or omission of the carrier, its servants or
agents, done with intent to cause damage or recklessly and with knowledge that damage
would probably result; provided that, in the case of such act or omission of a servant or
agent, it is also proved that such servant or agent was acting within the scope of its
employment.

6. The limits prescribed in Article 21 and in this Article shall not prevent the court
from awarding, in accordance with itsown law, in addition, thewhole or part of the court
costs and of the other expenses of the litigation incurred by the plaintiff, including
interest. The foregoing provision shall not apply if the amount of the damages awarded,
excluding court costs and other expenses of the litigation, does not exceed the sum
which the carrier has offered in writing to the plaintiff within aperiod of six monthsfrom
the date of the occurrence causing the damage, or before the commencement of the
action, if that is later.

Article 23 — Conversion of Monetary Units

1. The sums mentioned in terms of Special Drawing Right in this Convention shall be
deemed to refer to the Special Drawing Right as defined by the International Monetary
Fund. Conversion of the sums into national currencies shall, in case of judicia
proceedings, be made according to the value of such currencies in terms of the Special
Drawing Right at the date of the judgement. The value of a national currency, in terms
of the Specia Drawing Right, of a State Party which is a Member of the International
Monetary Fund, shall be calculated in accordance with the method of valuation applied
by the International Monetary Fund, in effect at the date of the judgement, for its
operations and transactions. The value of a national currency, in terms of the Specia
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Drawing Right, of a State Party which is not a Member of the International Monetary
Fund, shall be calculated in a manner determined by that State.

2. Nevertheless, those States which are not Members of the International Monetary
Fund and whose law does not permit the application of the provisions of paragraph 1 of
thisArticle may, at the time of ratification or accession or at any time thereafter, declare
that the limit of liability of the carrier “ prescribed in Article 21 is fixed at a sum of
1500 000 monetary units per passenger in judicial proceedings in their territories;
62 500 monetary units per passenger with respect to paragraph 1 of ; Article 22; 15 000
monetary units per passenger with respect to paragraph 2 of Article 22; and 250
monetary units per kilogramme with respect to paragraph 3 of Article 22. This monetary
unit corresponds to sixty-five and a half milligram’s of gold of millesimal fineness nine
hundred. These sums may be converted into the national currency concerned in round
figures. The conversion of these sumsinto national currency shall be made according to
the law of the State concerned.

3. The calculation mentioned in the last sentence of paragraph 1 of thisArticleand the
conversion method mentioned in paragraph 2 of this Article shall be made in such
manner as to express in the national currency of the State Party as far as possible the
same real value for the amounts in Articles 21 and 22 as would result from the
application of thefirst three sentences of paragraph 1 of thisArticle. States Parties shall
communicate to the depositary the manner of calculation pursuant to paragraph 1 of this
Article, or the result of the conversion in paragraph 2 of thisArticle as the case may be,
when depositing an instrument of ratification, acceptance, approval of or accession to
this Convention and whenever there is a change in either.

Article 24 — Review of Limits

1. Without prejudice to the provisions of Article 25 of this Convention and subject to
paragraph 2 below, the limits of liability prescribed in Articles 21,22 and 23 shall be
reviewed by the Depositary at five-year intervals, the first such review to take place at
the end of the fifth year following the date of entry into force of this Convention, or if
the Convention does not enter into force within five years of the date it is first open for
signature, within the first year of its entry into force, by reference to an inflation factor
which corresponds to the accumulated rate of inflation since the previous revision or in
thefirst instance since the date of entry into force of the Convention. The measure of the
rate of inflation to be used in determining the inflation factor shall be the weighted
average of the annual rates of increase or decrease in the Consumer Price Indices of the
States whose currencies comprise the Special Drawing Right mentioned in paragraph 1
of Article 23.

2. If the review referred to in the preceding paragraph concludes that the inflation
factor has exceeded 10 per cent, the Depositary shall notify States Parties of arevision
of the limits of liability. Any such revision shall become effective six months after its
notification to the States Parties. If within three months after its notification to the States
Parties a mgjority of the States Parties register their disapproval, the revision shall not
become effective and the Depositary shall refer the matter to a meeting of the States
Parties. The Depositary shall immediately notify all States Parties of the coming into
force of any revision.

3. Notwithstanding paragraph 1 of thisArticle, the procedure referred to in paragraph
2 of thisArticle shall be applied at any time provided that one-third of the States Parties
express a desire to that effect and upon condition that the inflation factor referred to in
paragraph 1 has exceeded 30 per cent since the previous revision or since the date of
entry into force of this Convention if there has been no previous revision. Subsequent
reviews using the procedure described in paragraph 1 of this Article will take place at
five-year intervals starting at the end of the fifth year following the date of the reviews
under the present paragraph.

Article 25 — Stipulation on Limits

A carrier may stipulate that the contract of carriage shall be subject to higher limits of
liability than those provided for in this Convention or to no limits of liability whatsoever.
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Article 26 — Invalidity of contractual Provisions

Any provision tending to relieve the carrier of liability or to fix alower limit than that
which islaid down in the convention shall be null and void, but the nullity of any such
provision does not involve the nullity of the whole contract, which shall remain subject
to the provisions of this Convention.

Article 27 — Freedom to contract

Nothing contained in this convention shall prevent the carrier from refusing to enter
into any contract of carriage, from waiving any defences available under the convention,
or from laying down conditions that do not conflict with the provisions of this
convention.

Article 28 — Advance Payments

In the case of aircraft accidents resulting in death or injury of passengers, the carrier
shall, if required by its national law, make advance payments without delay to a natural
person or personswho are entitled to claim compensation in order to meet theimmediate
economic needs or such persons. Such advance payments shall not constitute a
recognition of liability and may be offset against any amounts subsequently paid as
damages by the carrier.

Article 29 — Basis of Claims

In the carriage of passengers, baggage and cargo, any action for damages, however
founded, whether under this convention or in contract or in tort or otherwise, can only
be brought subject to the conditions and such limits of liability as are set out in this
convention without prejudice to the question as to who are the persons who have the
right to bring suit and what are their respective rights. In any such action, punitive,
exemplary or any other non-compensatory damages shall not be recoverable.

Article 30 — Servants, Agents—Aggregation of Claims

1. If an action isbrought against aservant or agent of the carrier arising out of damage
to which the, Convention relates, such servant or agent, if they prove that they acted
within the scope of their employment, shall be entitled to avail themselves of the
conditions and limits of liability which the carrier itself is entitled to invoke under this
Convention,

2. The aggregate of the amounts recoverable from the carrier, its servants and agents,
in that case, shall not exceed the said limits.

3. Saveinrespect of the carriage of cargo, the provisions of paragraphs 1 and 2 of this
Article shall not apply if it isproved that the damage resulted from an act or omission of
the servant or agent done with intent to cause damage or recklessly and with knowledge
that damage would probably result.

Article 31 — Timely Notice of Complaints

1. Receipt by the person entitled to delivery of checked baggage of cargo without
complaint is prima facie evidence that the same has been delivered in good condition
and in accordance with the document of carriage or with the record preserved by the
other means referred to in paragraph 2 of Article 3 and paragraph 2 of Article 4.

2. In the case of damage, the person entitled to delivery must complain to the carrier
forthwith after the discovery of the damage, and, at the latest, within seven daysfrom the
date of receipt in the case of checked baggage and fourteen days from the date of receipt
inthe case of cargo. In the case of delay, the complaint must be made at the latest within
twenty-one days from the date on which the baggage or cargo have been placed at hisor
her disposal.

3. Every complaint must be made in writing and given or dispatched within the times
aforesaid,

4. If no complaint is made within the times aforesaid, no action shall lie against the
carrier, save in the case of fraud on its part.
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Article 32 — Death of Person Liable

In the case of the death of the person liable, an action for damages lies in accordance
with the terms of this Convention against those legally representing his or her estate.

Article 33 — Jurisdiction

1. Anaction for damages must be brought, at the option of the plaintiff, in theterritory
of one of the States Parties, either before the court of the domicile of the carrier or of its
principal place of business, or where it has a place of business through which the
contract has been made or before the court at the place of destination.

2. In respect of damage resulting from the death or injury of a passenger, an action
may be brought before one of the courts mentioned in paragraph 1 of thisArticle, or in
the territory of a State Party in which at the time of the accident the passenger has his or
her principal and permanent residence and to or from which the carrier operates services
for the carriage of passengers by air, either on its own aircraft, or on another carrier’s
aircraft pursuant to a commercial agreement, and in which that carrier conducts its
business of carriage of passengers by air from premises leased or owned by the carrier
itself or by another carrier with which it has a commercial agreement.

3. For the purposes of paragraph 2,

(a) “commercial agreement” means an agreement, other than an agency
agreement, made between carriers and relating to the provision of their joint
services for carriage of passengers by air;

(b) “principa and permanent residence” means the one fixed and permanent
abode of the passenger at the time of the accident. The nationality of the
passenger shall not be the determining factor in this regard.

4. Questions of procedure shall be governed by the law of the court seised of the case.

Article 34 — Arbitration

1. Subject to the provisions of this Article, the parties to the contract of carriage for
cargo may stipulate that any dispute relating to the liability of the carrier under this
Convention shall be settled by arbitration. Such agreement shall be in writing.

2. The arbitration proceedings shall, at the option of the claimant, take place within
one of the jurisdictions referred to in Article 33.

3. The arbitrator or arbitration tribunal shall apply the provisions of this Convention.

4. The provisions of paragraphs 2 and 3 of this Article shall be deemed to be part of
every arbitration clause or agreement, and any term of such clause or agreement which
isinconsistent therewith shall be null and void.

Article 35 — Limitation of Actions

1. The right to damages shall be extinguished if an action is not brought within a
period of two years, reckoned from the date of arrival at the destination, or from the date
on which the aircraft ought to have arrived, or from the date on which the carriage
stopped.

2. The method of calculating that period shall be determined by the law of the court
seised of the case.

Article 36 — Successive Carriage

1. In the case of carriage to be performed by various successive carriers and falling
within the definition set out in paragraph 3 of Article 1, each carrier which accepts
passengers, baggage or cargo is subject to the rules set out in this Convention and is
deemed to be one of the parties to the contract of carriagein so far as the contract deals
with that part of the carriage which is performed under its supervision.

2. In the case of carriage of this nature, the passenger or any person entitled to
compensation in respect of him or her can take action only against the carrier which
performed the carriage during which the accident or the delay occurred, save in the case
where, by express agreement, the first carrier has assumed liability for the whole
journey.

3. Asregards baggage or cargo, the passenger or consignor will have aright of action
against the first carrier, and the passenger or consignee who is entitled to delivery will
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have aright of action against the last carrier, and further, each may take action against
the carrier which performed the carriage during which the destruction, loss, damage or
delay took place. These carrierswill bejointly and severally liable to the passenger or to
the consignor or consignee.

Article 37 — Right of Recourse against Third Parties

Nothing in this Convention shall prejudice the question whether a person liable for
damage in accordance with its provisions has a right of recourse against any other
person,

CHAPTER IV COMBINED CARRIAGE
Article 38 — Combined Carriage

1. In the case of combined carriage performed partly by air and partly by any other
mode of carriage, the provisions of this Convention shall, subject to paragraph 4 of
Article 18, apply only to the carriage by air, provided that the carriage by air falls with
in the terms of Article 1.

2. Nothing in this Convention shall prevent the parties in the case of combined
carriage from inserting in the document of air carriage conditions relating to other
modes of carriage, provided that the provisions of this Convention are observed as
regards the carriage by air.

CHAPTER V

CARRIAGE BY AIR PERFORMED BY A PERSON OTHER THAN
THE CONTRACTING CARRIER

Article 39 — Contracting Carrier—Actual Carrier

The provisions of this Chapter apply when a person (hereinafter referred to as “ the
contracting carrier”) as a principa makes a contract of carriage governed by this
Convention with a passenger or consignor or with a person acting on behalf of the
passenger or consignor, and another person (hereinafter referred to as “ the actual
carrier” ) performs, by virtue of authority from the contracting carrier, the whole or part
of the carriage, but is not with respect to such part a successive carrier within the
meaning of this Convention. Such authority shall be presumed in the absence of proof
to the contrary.

Article 40 — Respective Liability of Contracting and Actual Carriers

If an actual carrier performs the whole or part of carriage which, according to the
contract referred to in Article 39, is governed by this Convention, both the contracting
carrier and the actual carrier shall, except as otherwise provided in this Chapter, be
subject to the rules of this Convention, the former for the whole of the carriage
contemplated in the contract, the latter solely for the carriage which it performs.

Article 41 — Mutual Liability

1. The acts and omissions of the actual carrier and of its servants and agents acting
within the scope of their employment shall, in relation to the carriage performed by the
actua carrier, be deemed to be aso those of the contracting carrier.

2. The acts and omissions of the contracting carrier and of its servants and agents
acting within the scope of their employment shall, in relation to the carriage performed
by the actual carrier, be deemed to be aso those of the actual carrier. Nevertheless, no
such act or omission shall subject the actual carrier to liability exceeding the amounts
referred to in Articles 21, 22, 23 and 24. Any specia agreement under which the
contracting carrier assumes obligations not imposed by this Convention or any waiver of
rights or defences conferred by this convention or any special declaration of interest in
delivery at destination contemplated in Article 22 shall not affect the actua carrier
unless agreed to by it.
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Article 42 — Addressee of Complaints and | nstructions

Any complaint to be made or instruction to be given under this convention to the
carrier shall have the same effect whether addressed to the contracting carrier or to the
actual carrier. Nevertheless, instructions referred to in Article 12 shall only be effective
if addressed to the contracting carrier.

Article 43 — Servants and Agents

In relation to the carriage performed by the actual carrier, any servant or agent of the
carrier or of the contracting carrier shall, if they prove that they acted within the scope
of their employment, be entitled to avail themselves of the conditions and limits of
liability which are applicable under this Convention to the carrier whose servant or agent
they are, unlessitisproved that they acted in amanner that preventsthe limits of liability
from being invoked in accordance with this Convention.

Article 44 — Aggregation of Damages

In relation to the carriage performed by the actual carrier, the aggregate of the
amounts recoverable from that carrier and the contracting carrier, and from their
servants and agents acting within the scope of their employment, shall not exceed the
highest amount which could be awarded against ether the contracting carrier or the
actual carrier under this Convention, but none of the persons mentioned shall be liable
for asum in excess of the limit applicable to that person.

Article 45 — Addressee of Claims

In relation to the carriage performed by the actual carrier, an action for damages may
be brought, at the option of the plaintiff, against that carrier or the contracting carrier, or
against both together or separately.

If the action is brought against only one of those carriers, that carrier shall have the
right to require the other carrier to bejoined in the proceedings, the procedure and effects
being governed by the law of the court seised of the case.

Article 46 — Additional Jurisdiction

Any action for damages contemplated in Article 45 must be brought, at the option of
the plaintiff, in the territory of one of the States Parties, either before acourt in which an
action may be brought against the contracting carrier, as provided inArticle 33, or before
the court having jurisdiction at the place where the actual carrier hasits domicile or its
principal place of business.

Article 47 — Invalidity of Contractual Provisions

Any contractual provision tending to relieve the contracting carrier or the actual
carrier of liability under this Chapter or to fix alower limit than that which is applicable
according to this Chapter shall be null and void, but the nullity of any such provision
does not involve the nullity of the whole contract, which shall remain subject to the
provisions of this Chapter.

Article 48 — Mutual Relations of Contracting and Actual Carriers
Except as provided in Article 45, nothing in this Chapter shall affect the rights and

obligations of the carriers between themselves, including any right of recourse or
indemnification.
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CHAPTER VI
OTHER PROVISIONS
Article 49 — Mandatory Application

Any clause contained in the contract of carriage and all special agreements entered
into before the damage occurred by which the parties purport to infringe the rules laid
down by this Convention, whether by deciding the law to be applied, or by altering the
rules as to jurisdiction, shall be null and void.

Article 50 — Insurance

States Parties shall require their carriersto maintain adegquate insurance covering their
liability under this Convention. A carrier may be required by the State Party into which
it operates to furnish evidence that it maintains adequate insurance covering its liability
under this Convention.

Article 51 — Carriage Performed in Extraordinary Circumstances

The provisions of Articles 3to 5, 7 and 8 relating to the documentation of carriage
shall not apply in the case of carriage performed in extraordinary circumstances outside
the normal scope of a carrier’s business.

Article 52 — Definition of Days

The expression “ days’ when used in this convention means calendar days, not
working days.

CHAPTER VII
FINAL CLAUSES
Article 53 — Signature, Ratification and Entry into Force

1. This Convention shall be open for signature in Montreal on 28 May 1999 by States
participating in the International conference on Air Law held at Montreal from 10 to 28
May 1999. After 28 May 1999, the Convention shall be open to all States for signature
at the Headquarters of the International Civil Aviation Organization in Montreal until it
enters into force in accordance with paragraph 6 of this Article.

2. This convention shall similarly be open for signature by Regional Economic
Integration Organisations. For the purpose of this Convention, a “ Regional Economic
Integration Organisation” means any organisation which is constituted by sovereign
States of agiven region which has competencein respect of certain matters governed by
this Convention and has been duly authorized to sign and to ratify, accept, approve or
accede to this Convention. A reference to a “ State Party” or “ States Parties” in this
Convention, otherwise than in paragraph 2 of Article 1, paragraph 1(b) of Article 3,
paragraph (b) of Article 5, Articles 23, 33, 46 and paragraph (b) of Article 57, applies
equally to aRegional Economic Integration Organisation. For the purpose of Article 24,
the referencesto “ amajority of the States Parties” and “ one-third of the States Parties’
shall not apply to a Regional Economic Integration Organization.

3. This Convention shall be subject to ratification by States and by Regional
Economic Integration Organisations which have signed it.

4. Any State or Regional Economic Integration Organisation which does not sign this
convention may accept, approve or accede to it at any time.

5. Instruments of ratification, acceptance, approval or accession shall be deposited
with the International Civil Aviation Organization, which is hereby designated the
Depositary.

6. This Convention shall enter into force on the sixtieth day following the date of the
thirtieth instrument of ratification, acceptance, approval or accession with the
Depositary between the States which have deposited such instrument. An instrument
deposited by a Regional Economic I ntegration Organisation shall not be counted for the
purpose of this paragraph.



17

7. For other States and for other Regional Economic Integration Organisations, this
Convention shall take effect sixty daysfollowing the date of deposit of the instrument of
ratification, acceptance, approval or accession.

8. The Depositary shall promptly notify all signatories and States Parties of:

(&) each signature of this Convention and date thereof;

(b) each deposit of an instrument of ratification, acceptance, approval or
accession and date thereof;

(c) the date of entry into force of this Convention;

(d) the date of the coming into force of any revision of the limits of liability
established under this Convention;

(e) any denunciation under Article 54.

Article 54 — Denunciation

1. Any State Party may denounce this Convention by written notification to the
Depositary.

2. Denunciation shall take effect one hundred and eighty days following the date on
which natification is received by the Depositary.

Article 55 — Relationship with other Warsaw Convention Instruments

This Convention shall prevail over any ruleswhich apply to international carriage by
air:
1. between States Partiesto this Convention by virtue of those States commonly being

Party to

(a) the Convention for the Unification of Certain Rules Relating 10 International
Carriage by Air Signed at Warsaw on 12 October 1929 (hereinafter called the
Warsaw Convention);

(b) the Protocol to Amend the Convention for the Unification of Certain Rules
Relating to International Carriage by Air Signed at Warsaw on 12 October
1929, Done at The Hague on 28 September 1955 (hereinafter called The
Hague Protocol);

(c) the Convention, Supplementary 10 the Warsaw Convention, for the Unifica-
tion of Certain Rules Relating to International Carriage by Air Performed by
a Person Other than the Contracting Carrier, signed at Guadalajara on
18 September 1961 (hereinafter called the Guadalgjara Convention);

(d) the Protocol to Amend the Convention for the Unification of Certain Rules
Relating to International Carriage by Air Signed at Warsaw on 12 October
1929 as Amended by the Protocol Done at The Hague on 28 September 1955
Signed at Guatemala City on 8 March 197 (hereinafter called the Guatemala
City Protocal);

(e) Additional Protocol Nos. 1 to 3 and Montreal Protocol No. 4 to amend the
Warsaw Convention as amended by The Hague Protocol or the Warsaw
Convention as amended by both The Hague Protocol and the Guatemala City
Protocol Signed at Montreal on 25 September 1975 (hereinafter called the
Montreal Protocols); or

2. within the territory of any single State Party to this Convention by virtue of that

State being Party to one or more of the instruments referred to in sub-paragraphs

(a) to (e) above.

Article 56 — States with more than one System of Law

1. If a State has two or more territorial units in which different systems of law are
applicable in relation to matters dealt with in this Convention, it may at the time of
signature, ratification, acceptance, approval or accession declare that this Convention
shall extend to all itsterritorial unitsor only to one or more of them and may modify this
declaration by submitting another declaration at any time.

2. Any such declaration shall be notified to the Depositary and shall state expressly
the territorial units to which the Convention applies.

3. Inrelation to a State Party which has made such a declaration:

(a) referencesinArticle 23to “ national currency” shall be construed as referring
to the currency of the relevant territorial unit of that State; and
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(b) thereferenceinArticle28to “ national law” shall be construed asreferring to
the law of the relevant territorial unit of that State.

Article 57 — Reservations

No reservation may be made to this Convention except that a State Party may at any
time declare by a notification addressed to the Depositary that this Convention shall not
apply to:

(a) international carriage by air performed and operated directly by that State
Party for non-commercial purposes in respect to its functions and duties as a
sovereign State; and/or

(b) the carriage of persons, cargo and baggage for its military authorities on
aircraft registered in or leased by that State Party, the whole capacity of which
has been reserved by or on behalf of such authorities.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly
authorized, have signed this Convention.

DONE at Montreal on the 28th day of May of the year one thousand nine hundred and
ninety-ninein the English, Arabic, Chinese, French, Russian and Spanish languages, all
texts being equally authentic. This Convention shall remain deposited in the archives of
the International Civil Aviation Organization, and certified copies thereof shall be
transmitted by the Depositary to all States Parties to this Convention, as well as to all
States Parties to the Warsaw Convention, The Hague Protocol, the Guadalagjara
Convention, the Guatemala City Protocol, and the Montreal Protocols.
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MEMORANDUM ON THE OBJECTS OF THE CARRIAGE BY AIR
AMENDMENT BILL, 2006

1. BACKGROUND

1.1 The Republic is a party to the International Convention for the Unification of
Certain Rules Relating to International Carriage by Air (“ the Warsaw Convention™ ),
1929, as amended by the Protocol of 1955 and the Convention, Supplementary to the
Warsaw Convention, 1961, which is contained in the Schedule to the Carriage by Air
Act, 1946 (Act No. 167 of 1946) (“ the Act” ). Currently, compensation for passengers
involved in international aviation accidents is covered by the Warsaw System, which
consists of the Warsaw Convention as amended and supplemented by various modifying
instruments. The Warsaw System dating back to 1929 still sets compensation levels for
victims of air accidents, as well as liability for damage, delay or loss of baggage and
cargo in accidents.

1.2 The purpose of the Convention for the Unification of Certain Rules for
International Carriage by Air, 1999 (“ the Montreal Convention” ), is to modernise the
Warsaw System of liability for the international carriage of passengers, baggage and
cargo. A major feature of the new legal instrument is the concept of unlimited liability.
Whereas the Warsaw Convention set alimit of 125 000 Gold Francs (approximately US
$8 300) in case of death or injury to passengers, the Montreal Convention introduces a
two-tier system. The first tier includes strict liability up to 100 000 Special Drawing
Rights (SDR) (approximately US $135 000), irrespective of acarrier’sfault. The second
tier is based on presumption of fault of a carrier and has no limit of liability. The
Carriage by Air Amendment Bill, 2006, seeksto give effect to the Montreal Convention.

2. CONTENTSOF BILL

2.1 Clause 1 inserts certain definitions.

2.2 Clauses 2 to 6 propose amendments that will facilitate the implementation of the
Montreal Convention.

2.3 Clause 7 proposes to insert a provision extending the powers of the Minister of
Transport to make regulations.

2.4 Clause 8 proposes to replace the Warsaw convention with the Montreal
Convention in the Schedule.

3. DEPARTMENTS/BODIES/PERSONS CONSULTED

3.1 Government Departments/Agencies:

« Department of Trade and Industry (DTI);

- Department of Environmental Affairs and Tourism (DEAT);
- Department of Public Enterprises (DPE);

« Department of Foreign Affairs (DFA);

« Civil Aviation Authority (CAA);

- Airports Company of South Africa (ACSA);

- Air Traffic Navigation System (ATNS); and

« Competition Commission.

3.2 Industry:

- Airline Association of South Africa (AASA);

- Civil Aviation Association of South Africa (CAASA);
« Aero club;

- South African Airways (SAA);

. Comair;

« Interair; and

. Insurance industry.

4. FINANCIAL IMPLICATIONS FOR STATE

None.
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5. PARLIAMENTARY PROCEDURE

5.1 The State Law Advisers and the Department of Transport are of the opinion that
this Bill must be dealt with in accordance with the procedure established by section 75
of the Constitution since it contains no provision to which the procedure set out in
section 74 or 76 of the Constitution applies.

5.2 The State Law Advisers are of the opinion that it is not necessary to refer this Bill
to the National House of Traditional Leaders in terms of section 18(1)(a) of the
Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003),
sinceit doesnot contain provisions pertaining to customary law or customs of traditional
communities.
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