
REPUBLIC OF SOUTH AFRICA

COMPANIES THIRD
AMENDMENT BILL

(As amended by the Pot-folio Committee on Trade and Industt;v (National Assetnbly))

[B 137B–98]

(MINISTER OF TRADE AND INDUSTRY )

1

REPUBLIEK VAN SUID-AFRIKA

DERDE
MAATSKAPPYWYSIGINGS-

WETSONTWERP

(Soos gewysig deur die Porte feuljekomitee  oor Handel en Nywerheid
(Nasionale  Vergadering))

(MINISTER VAN HANDEL  EN NYWERH13D)

[W 137B—981

Nc, of LOW, prmled 2 6(X)

ISBN O 621286451



(; ENERAI,  1? XPI.ANAT0R% NOTI?:

Words  underlined with a solid line indicate insertions in
existing enactments.

BILL
To amend the Companies Act, 1973, so as tn provide for a further category of offers
of shares nnt being offers to the public, namely emph yee share schemes; and to
provide far matters connected therewith.

BE  I T  E N A C T E D  b y  the Parlianwnt  of the Re[ ublic of %>uth Africa, as
follows:-

Amendment of section 144 of Act 61 af 1973, as substituted by section 8 of Act 35
of 1998

1. !kction 144 of the Cwnpanies Act, 1973, is hereby anlendeci by the addition of the 5
following paragraph:

“~(q) it’ it is an employee share scheme  as contenlpla  ed in section 144A.”.

Insertion of section 144A in Act 61 of 1973

2. The following section is hereby inserted in the Cwnp ulies Act, 1973, alter section
144: lo

“Emplnyee share scheme

144A. ( I ) In this section, unless the conkx{ indicates otherwise-
‘enlployee share schelme’ means a scher.le established by a cotnpany
t’or the purpose of offering participation therein to etnployees of the
cwnpany or ot’ its subsidiary, either-
(i) by tneans of’ the sale of shares in th: company: or
(ii ) hy the grant of options on shales in the cwnpany.
solely to bo}w jide employees of the c(mpany or of its subsidiary,
whether by nleans of a (rust  or otherwisl:
‘c(]tnpliance  otiicer’ nwans a conlpliance ot}icer appclinted by a
cwnpany in respect of its enlployee  shar:  schenle  in accordance with
subsection (2): and
‘spwilied shares’ means shares, inclu(iinp options on shares, which are
otfcrd to enlployees  of the conlpany  in terms of an enlployee  share
schenw.

(~) Every Conlpilny  which estilb]ishes an en ployee share scheme sh;Ili-

((/) appoint a conlpliance ot}icer who shall b accountable  to the directors
of’ Ihe conlpany;
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(b) state in its annual financial statements the number of specified shares
which it has allotted during that financi d year in terms of its employee
share scheme.

(3) A compliance officer who is appoint.:d in respect of any employee
share scheme shall—
(a) be responsible for the administration cf that scheme;
(b) furnish or cause to be furnished in writing to any employee who

receives an offer of specified shares in terms of that employee
scheme—
(i) full particulars of the nature of the transaction, including the risks

arising therefrom;
(ii) information relating to the company, including its latest annual

financial statements, the general nature of its business and its
profit history over the last three y:ars;  and

(iii) full particulars of any material changes which take place in
respect of any information furnished in terms of subparagraph (i)
or (ii);

(c) ensure that copies of the documenls  containing the information
referred to in paragraph (b)(i) and (ii) are lodged with the Registrar
within 30 days after the employee sham scheme has been established;

(d) lodge a certificate with the Registrar within 60 days after the end of
each financial year to the effect that hc or she has complied with the
obligations in terms of this section during such year and attach thereto
any documents containing particulars contemplated in paragraph
(b)(iii), issued during such year.”,

Short title
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3. This Act is called the Companies Third Amendme]d  Act, 1998.
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MEMORANDUM ON THE OBJECTS OF ThE COMPANIES THIRD
AMENDMENT BILL, 1998

Before section 144 of the Companies Act, 1973 (Act N ]. 61 of 1973) (“the Act”), was
wnended  by the Companies Amendment Act, 1998 (Act No. 35 of 1998), it provided in
rather unsatisF~ctory  terms for those otlers of shares wh ch were not regarded as being
otfers to the public and thus did not require the registrat  on of a prospectus. This led to
a spate of “private piacings” and other share offers during recent years in which
investors lost millions of rands. The latter Act rectified that situation. However, it has
now transpired thut a very important category of share offers is not being adequately
catered for, namely, offers of shares to employees in ter~ns of share incentive schemes.

In terms of section 144, employee share schemes whi:h  are in common use by listed
companies (and which need to be further encouraged), r:quire  a full prospectus. This is
extremely onerous on companies and impractical as the maximum validity period of a
prospectus is four months only, while employee share schemes extend over much longer
periods. This would almost certainly result in the disc mtinuance  of employee share
schemes and will be detrimental to employee empower nent.

Employees do need protection when they are offered hares in public companies and
(his protection must be given, but on a b~sis other thar requiring the registration of a
prospectus. In this regard the Companies Third Ameldrnent  Bill, 1998, in the first
instance seeks to amend section 144 by exempting comp. mies from issuing a prospectus
in respect of employee share schemes. The Bill al ;O proposes to insert a new
self-contained provision (section 144A) in the Act to pt ovide employees with suitable
protection when they are otl’ered shares in terms of ar employee share scheme. The
protection will be as follows:

The company will be obliged to distribut: amongst its employees an
information document relating to the emph ,yee share scheme containing
appropriate information relating to the company itself and specifically the
rights attached to the shares as well as a Inscription of the transaction
including a description of the risks arising from such transaction.
Schemes of this kind often extend over considerable periods of time and this
factor, together with the changing economic outlook of a company, might
necessitate appropriate updating of information ] to employees. This will be an
additional obligation of the company.
The company will be required to appoint a compliance officer who will be
responsible for ensuring that the company C( replies with its obligations in
terms of this provision. He or she will be requi’ed to certify on an annual basis
to the Registrar of Companies that he or she has complied with his or her
obligations in terms thereof.
The company wil I furthermore be obligec  to inform the Registrar of
Companies of an intended employee share scheme and provide details
thereof. A copy of the information docur lent as well as the updated
documents will also be required to be submitl  td to the Registrar.
The company will further be obliged to s :t out in its annual financial
statements details of all issues of shares during thtit year to employees in tem~s
of the employee share scheme and that the c mlpany  has complied with its
obligations in terms of this provision.

CONSULTATION

The Standing Advisory Committee on Company Law identified the problem
addressed in the Bill. Some law firms and attorney’s asso.:iations also commented on the
hardship it could cause to employee share ownership sc heroes.

PARLIAMENTARY PROCEDURE

The Departmcnl  (Jt Trade and industry is of the view hat this Bill must be dealt with


