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BILL
’10 give etfect within the Reput)lic  ot’South  Africa to the relevant international legal
instruments, principles and standtircls relating to ret’ugws; to provide for the
reception into South Afried of asylum seekers; to regulate applications for and
recognition of refugee status; to provide for the rights and obligations fiowing from
such status; and to provide for matter-s connected therewith.

PRllAhlBI.E

WHIREAS  111:  Rquhlic  {)( !+)ulh Africa hw acceded  to the 195 I Ct)nvenlit)n  Rel~iling
(() SILI(US  Of ~L!tll~WS, [he 1967 pl-Ot[)Coi [{~[:ltill~ to (he SIUILIS of” R~fLl$!t!S Wld  the t %9
orgw)i~,ti[i{m  01 Atricm Unity Ct)nven(ion  G()\erning  (he Spccilic Aspects  ot’ Ret’ugw
Prohlcius  ill Af’rictl m well :I\ ()(her hum:m r ights  imstrun)cn!s. 21)11 hils 11) .so doing.
LIssunml  cert:lin  obligdli~)ns  to receive d tr~>ut in its territory rct”ugws in wu{)rdwct
with [he stmdwds  and principles csld~lished in internation:ll liIw,
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CHAPTER 1

1NTERPRETATION, APPLICATION AND ADMINISTRATION OF ACT

Definitions

1. In this Act, unless the context shows that another meaning is intended—
(i) “abusive application for asylum” means an application for asylum made— 40

(u) with the purpose of defeating or evading criminal or civil proceedings or
the consequences thereof; or

(b) after the refusal of one or more prior applications without any substantitil
change having occurred in the applicant’s personal circumstances or in
the situation in his or her country of origin; (xiv) 45

(ii) “Aliens Control Act, 1991 ,“ means the Aliens Control Act, 1991 (Act No. 96
of 1991 ); (xxiv)



6

(Ill)

( iv)
(\)

(\ ’i)
(v i i )

(v i i i )

(ix)

(x)
(xi)

(xii)

(xiii)
(xiv)
(xv)

(xvi)

(xvii)

(xviii)

(xix)
(xx)

(xxi)

(xxii)

(xx i i i )
(xxiv)

“AppcLJl  lkmrd” nwrn\  the Refugee Appeal Board.  estziblished  by section 12;
(ii)
“mylum”  means relu.gee st:itus recognised in terms of [his Act; (iii)
“LISyilllll swkr” means  ir person  who is seeking recogniti(m as a ret’Llgec  in

the Republic; (iv) 5
“d>yl LInl swkcr permit” means u permit contemplated in section 22; (v)
“child” nwtms tiny person under the age of I 8 years; (x)
“[)eptirtnwnt” nw~ms the Department of Home Affairs; (vii)
“clependarrt”, in  relution [o an asylum seeker  or a r e fugee ,  includes the
spouse, any unmarried dependent child or any destitute, aged or infirm [0
member of the family of’ such asylum seeker  or refugee; (i)
“Director-Getlcr:ll’” means the Director-Genertd  of the Depm-tment;  (viii)
“fruudulcnt  application t’(w asylum” means an application for asylum based
wilhout reasonable cuuse on facts, information, Ltocumenls or representations
which the applicant knows to be false and which facts, inforrnution, 15
documents or representati(ms  are intended (o nurteridly affect the outcome of
the application; (vi)
“mimit’cstly  unfounded applictition” means an application for asylum nmdc
on grounds other thwl those on which such an application may be made under
this Act; (xi) Z()
“Minister” means the Minister of Home Affairs; (xiii)
“prescribed” mans prescribed by regulation; (xxiii)

“refugee” means  any  person who has been grmted  ;lsyl LInl  in terms of this

Act; (xviii)
“Refugee Reception Olhcc” means a Refugee Reception Wlice cst;tblishul 25
under sectit)n  8( I ); (xx)
“Refugee Rccepti(m Otiicer” meuns  it Relugtx Reception olliccr reterred  to
in section 8(2); (xix)
“Refugee SIU(LIS  Detcrminution  Ollicer” means a Refugee Stulus  Deternlinii-
tion Otlicer  referred to in section 8(2);  (xxi) 30
“regukrtion”  mems :my regulati(m mude under this Act; (xvi)
“rules” nwwls  the rules made by the Appe:d Board under section 14(2);  (xv)
“social group” includes, among others, ~ group Of persons of par[iculw
gender, sexual orient:  itiorr, disutility, ckrss or cmte: (xii)
“Standing Committee” nwwls  the Standing Committee for Ret’ugec  AtY:iirs, 35
est~lblishccl by section9;  (xvii)
“thisAct”  inciudes (he regulations; (ix)
“UNHCR” means the United Nutions  High Commissioner for Ret’ugees.
(xxii)

(;eneral prt)hibiti{~n tjfrefusal (]fentry, expulsi(}n,  extraditit)n  ()rretur]l to other - K )
country in certain circumstances

2. Notwitllstwlding  wly provision of this Act or any other law to the contrary, no
per-son  nmy be retused  entry in~otbe Republic, expelled. exlr:lditcd t~rretLlrllcll to:~lly
~Jther c~mntry or be subleci to my sirnilw me:isure.  if m a rehu[t of’ s u c h  rcfuwl[.
expulsiorl. extrwlition, te[urn  et-other  nw:lsure,  such person is cxmlpellcd to return to (n 45
renuin  in 2 country whcre--

(to he o r  s h e  may be subjecteci to pw+xution  on  account 01 his t)r her r:~~e,
religion. ruti(mtdity, politictil opinion or nwmbership  o(’ :1 particular st~ci:d
gr(mp: or

(h) his f~r[]er ]ife, plly\ic:il s:~fcty t)rfreecic)rll w{> Lrldbetllreatened t)rl:icc()Lrll[~)f 50
externdl +zgressi(ln,  occupation. f(~reignd(~lllirlillic~rl  orotherevcnts  seriously
disturbin:  t~r disrupting public order in either p:wt or the WI1OIC  ofthat  country.

Refugee  status

.3. Subjcc(  t~] Chupter 3, ~L pers(m qu[dities  for refugee st;ltus  l{~r the parposes  of this
Act it’ th;u pcrs(~il- 55

([l) ()\\irlgt  (); iwcll-f[)~ir~lIcdf e:ir(~fb eillgpersecLltcdb yreos(~rl(  ~fhis()rherr:tce.
ll-ihe. rcligi(m.  n:rli~m:]lity,  political opinion or nwmtwrship  of a particular
\{)ci:ll  group. is (~utside the country of his or her nutionalily :md is un~Lb!e  or
\\rl\villirlgt(~:iv:lil l]irl~self (~rherselft~ftl~e  protect ion of that country, or, not
l];lvil]g:l rlilti(~ll~ilily :Lr]dl>eitlg [)u(side  [l~ec()urltry  ()t`his (~rller f()rrller tl:l[]i[lt:ll  60
rc>idcnc’c is unilble or, owing to such few, unwilling to return to it: or
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(/~) cl\ving (t) cxlcrna[ :~ggrc>sion,  o c c u p a t i o n , foreign domim[ion or evenls
writw~ly disturbing  fwdistupting public orderin  either ~piwt or the whole of’
his or bel- Counl]-y [)f’(]rigin  or nati(mtility.  is compelled to Ietive his or her pl~ce
of Il;ibitu; il residence  in order to seek refuge elsewhere; or

(() ii :i dcpcnd:mt of ii perw)n  c(mtemplated  in pirragruph ((l) or (b).

Exclusion from rwfugw status

4. ( 1 ) A pers(m  d(ws  not qualif’y for refugee status f’or the purposes of’ this Act if there
is re:i~(m  [o believe that he or she—

(~() has c~mln]itwd a crime against peace, a war crime or a crime tigainst humanity,
us definrd  in tiny internatiomd Iegtrl instrument dealing with any such crimes;
or

(b) has con~mi[!ed ti crime which is not of’ u politictil nature and which, it
committed in the Republic, would  be punishable by imprisonment; or

(() has been guilty ot MS contrary to the objects and principles of’ the United
Nati(ms  organisation or the Organisfition of’ Af’ricxrn  Unity; or

(d) enjoys the protection of’ any other country in which he or shc has taken
residence.

(2) For the purposes ot subsection ( I )(c), m exercise of a human right recognised
under internutiomd law may be regarded  as being contrtir-y tu the objects and principles
t)f’  the L]nited Nations org:inis:ltiotl or the Organisation of African Unity.

Cessation of refugee status

5. ( I ) A person ceuses to qualit’y f’i)r  refugee status for the purposes of this Act il—
({~)  he or she voluntarily reav:lils himself or herself’ of’ the protection of’ the

country of’ his or her natiormlity; or
(/)) htiving lost his or her ntitiomrlity, he or she by some voluntary and formal ~ct

reacquires it; or
(c) he or she becomes a citizen of the Republic or acquires the nationality of’ some

other country Lmd el]joys  the protection of’ the country of his or her new
nationality; or

(d) he or she voluntarily re-est:iblishes  himself or herself’ in the country wbicb  be
or she felt; or

(c) he or she can no longer continue to refuse to avail himself or herself’ of the
protection of the c(mntry  of his or her wrtionality because the circumstances in
connection with which he or she has been recognised us a refugee have ceased
to exist :md no other circumstances have arisen which justif’y his or her
continued recogniti(m its a refugee.

(2) Subsection ( 1 )(e) does not upply to u refugee who is able to invoke compelling
reasons arising out of’ previous persecution for refusing to avilil himself’ or herself  of’ the
protection of the country of’ nation~lity.

(3) The refugee st:ltus of’ u person who ceases (o qualify for it in terms of subsection
( I ) Imry be withdruwn in terms of’ secti(m  36.

interpretation, application and administration of Act

6. ( I ) This Act must be interpreted and upplied  with due regmd t{)—
((1) the C(mven(ion  Relating to the Status of Refugees (UN, 195 I );
(h) the Protocol Relilting  to IIw Status of’ Refugees  (UN. 1967):
({) the OALJ Con\)  ention Governing the Specific Aspects (Jf’ Refugee Problems in

Af’ric~i (OAU, 1969);
(d) the Universal I>eclariition  of’ Human Rights (UN, 1948);  and
(c) any other rclcvmlt  umventiim or internfitional ag reemen t  to which the

Republic is or becomes  ii p:lrty.
( 2 ) The Ministcl- is resp(n]siblc  for the tidministrirtion  of’ this Act.

I)elegation of puwers and duties

7. ( i ) The Minister Inuy delegtite  my power granted to, or duty imposed upon, him or
her in terms of’ this Act. c~cept the du[y referred m in section 6(2), (o an officer in the
I)ep:ulnwnt.
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5

REIJIJGttE  RK(;I;I)TION  OFFICES, STANDING COMMITTEE FOR
REFU(;  EI AFFAIRS AND RIZFW(;E1  APPEAL  BOARD

Standing Conmlittec  for ftefugw Athirs

9. ( I ) I’here  is hcrehy c~l:lhlishcd  N Standing Ctmlmittce  for Refugee Atl’:tirs.
(2) The Standing (’{mln]iltee must  [unct ion with~wt  any bias and must hc

in~[cpcndcnt.
( 3 ) The heudqu~wwrs  of” (he Sl:mding Commiltee must he determined by the Ministur.  25

Composition of Standing (lmm~ittec

Powers and duties of Stanciing  (.’ommittee 40

45



(/) musl decide my IlldttCr of” kw retimed  10 it by a Refugee  Status Dcterininfition
ollicer;

(,Y)  mu~t monilor the decisions of the Refugee Sttitus De[erminali(m Otiicers;  and
(h) tnus[ determine  the conditions relating [o study {w work in the Republic under’

which m usyluln  seeker permit may be issued,

bkktblishrnent  of Refugee Appeal Board

12. ( I ) There is hereby established a Ret’ugec  Appetil Board.
(2) The htzrdquarters of the Appeal Board  must be dewrmined  by the Minister
(3) ‘IW Appctil Bom_l must t’irnction without finy bias and must  he independent

Composition of Appeal Board

13. ( I ) The Appeal Boml  must consist of a chairperson :inil tit Iea+t (WO other
meinbcrs,  tippoin[ed  by the Minister with due regzird to ii person’s  suitability [o serve as
a member by virtue of his or her experience, qutditictitions and expertise and hi> or her
capability to perform the functions of the Appeal Board properly.

(2) At least one of the members of the Appeal Bowl  must be legally qualified.
(3) A person rntiy not be appointed as a member of the Appeal Boiird if he or she—

(a) is not a South African citizen;
(b) has been sentenced to imprisonment without the option of d tine during the

preceding four years.

Powers and duties of Appeal Board

14. ( 1 ) The Appeal Boiird nli]st-
(a) hear and determiiw  dny question of law referred to it in ierins of this Aci;
(h) heirr aild deteriniile tiny appeal lodged in terms of this Act;
(c) advise the Minister’ or Standing Committee reg:irding  tiny nuit[er  which [be

Minister or St:iidiilg Committee refers to the Appe:d Bo:ird.
(2) The Appeid  Bo;ird may determine its own practice and make its own rliles.
(3) Rules made under subsectioil  (2) must be published in the GumJff[J.

Meetings of Standing Committee and Appeal Board

15. In the case of both the St:iilding  Committee and the Appe:d Boar&-
((/) meetings miis[ be convened by the chairperson:
(b) the majority of members constitutes a quoruin;
([) decisions must be taken by ii rn~ijority of’ votes. and in the c:iw ot” tin equality

of votts,  the chairpcrw)i~  hiis u ciisting vote.

Periods of oflice of members of Standing Committee and Appeal hoard

16. In the case ot’ both the Sianding Coinmittee :ind  the Appe:il B(xrrd-
(a) :i meinher  is Lippoinied f~w tive ye:irs;
(b) tii~y member  is eligible for reirppointnwilt  upon expiry of his or lwr terin ot

olfice;
(() any member  nuiy resign by rendering ii writteil ilotice of rcsigni~lion to the

Minister.

Removal from ofice of member of Standing Committee or Appeal Board

17. ( 1 ) Any inember  ot” the St:inding  Committee tw Appe:il Boiird in:iy bc removed
frx)in  otliue by the Miilistei- (m accouilt ot misc{mduc[ tm in:ibility [o pcrforin ibe
t’uncti(ms ot’ his (w her ot’lice properly.

(2) The Minister nl~iy (Mlly ~ict iil terius of subsection ( I ) iftbe member  c[mcerned  iind
(he releviint ckrirpmoil have bwi] given an opp(xtuni(y to rntikc rcpresenttrtions  or
comments  (m the m:itter  :ind the Minister  h:is t:ilwn aily such representtiiions  ~ind
coinments  ii]to coils idcration.
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I“illing  t}t’ \ wancies  in Stiitldiug  (’ommittw or Appeal Boat-d

I<cmuncrtition  of members 01 Standing Committee and Appeal Board

19. ‘1’lw nwntbcrs ()! [he Standinc Comlnittee  and (he Appe:Il Board  n~LIst receive such
lc[llll]ler~itioll,  :IIIOWWKWS  and other bcneli(s as muy  k determined by the Nlinister with
lbc JppI[)val 01” [he Minister ot” Finunce,

Administrative stutt’ of Standing Committee and Apptiiil Bowd

20. ‘Ike udministr:i(ive  work connected with the perl’tmmance  01 the functions of [he
St:incling Commitlee  and the Appeal Board.  mus t  be perl’(mncd by otkers  of t h e
Dcp:w[ment,  Llesignutecl by (he Direc(or-Gcnmd Ior that purpow

CHAPTER 3

APPI.ICAT1ON  FOR ASYI.UN1

Application for asylum

21. ( [ ) An  applicil[iol) l~M wylum  must be mxk in pcrwm in xx(mlw]ce with the
prescribed p]”ocedurc> 10 a Rcfu!gce Recepti(ln otticer at any f@tLI&e Rcceptit)n ~)tilcc.

(2) “Illc Refugee Reccp(ion ot’liccr  c(mcumeLl-
(~1) musl  :Icuept Ibc dpplic:ltitm t e r m  ttwm  the tipplicun(;
( b )  m u s t  see I() it thJt the :q~plic;ltion  f(mn is p r o p e r l y  cwnplcted, and.  w h e r e

nccessLLry,  must ~lssist  Ihe ~]pplican[  in this regmi:
(,) may Lxmduc(  such enquiry as he (w she deems necessary in order t{) verify the

in[(mnullion  furnished in the uppiicution: :md
(d) must  whit any :Ipplic:lti(m received by him (w tier, t(lgctbcr with :my

in fornl:ttion  retdting 10 [he app]icant which he (JI” SIW m~ly hti\’c ~)b~;lincd. I{) a
Retugee St;Llus l~c’terll]itl~ltioll  oi’ticcr, L() dc~ll \\itl] it ill terms 01” secti(m 24.

(  3 ) When making  all ~lpplic:iti{)n  ttw J\yl  LIm, every  qy>licml Inust hiivc his (w hCl-
[ingerprints  {w (Nher  prints taken in (he prescribed manner  :md every tipplic:~n{  WIN)  is 16
years t)ld or older mu~t Iurnish  two recent pht)t[)gr:iplls  ot’ himself (w herself’ 01” sLIch
dinwtlsitms  m m:ly be prescribed,

(4) N\~t\\itllstittlditlg  :my Iiiw I() the contrary. nu proceedings may be ins(itutccl t)t-
con(inucd :ig;linst iIny  persun  in respect O( his or her unlawl’ul  cn(ry intu or prcsencw
witbill the Republic il’—

(<l) such pers(m hm :Ipp!ied  t’m’ ;Isy!LIm in ternl~ ot” Subsecti(m ( I ). un~ii :1 (lcci~i~m
has been mxle t~n (I1c ;Ipplica[i(m  and. w hew ;lppliu:d~lc. such persol) h:I\ had
an opp(xtuni(y to exhaLIsI  his or her r i gh t s  ot’ review (w LLppc:tl in terms 01’
Clmpter 4: or

(b) such person bus been gr:ulted asylum.
(5) ‘rhc contidentidi[y  t)l’ asylum  ;Ipplic:ltit)ns  IInd  the ini’ornmtion”  c[mluincd  therein

nlLlst be ensured  N LIII limes.

Asylum seeker permit

22. ( I ) ‘1’Iw  Ret’ugcc  Rccep[ion otlicer  mu~t, pending the <mtc{)nw 01 M :Ipplicuti(m in
[ems t)t’ section 2 I ( I ). issue 10 the appiicmt w asylum seeker  permit in [hc prescribed
f{~rtn d}l(lwing  lhc applicwt  10 w),l(mrn in Ibc Republic  tcn~p(mri!y.  subject 10 uny
L’oi]l]l[i{ll}>,  determined by the Slwding  Committee, which arc m)t in conl~ic[ with the
(’i)nsti(uti(m  (w itllern:lti(mal  liI\v iitld Lut endorsed  by the Rctugec  Reccptitm ot]icer  tm
the pcrnli(.

(2} LJ[~oll the issue ot” it permit in terms 01’ subsccli[m ( 1 ), any permit issued to [he
:qy>]ic; int i n  tcl-ms {)[ [he ,Aliens Ct)ntrol Act, 1991, beconws null and void, d 111 LISt
i’[)l-th\vilh  he returnud  10 the I)il-cctor-Gc(lcr:il  for ctincelluti[m,
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(3) A Ret’[Igcc  Rcceplitm (Mficer may from time to time extend  the peri[)d fur which
:1 pc(-l nil has IWCI) issued in ICI-III> 01” subsecti(m  ( I ). or amend  the c’ondi!i(nls sLlb,jec I to
1! hich a pcrn]i[  ha\ hccn s() issued,

(4) ‘[’IN pcrnli[  rcl’erred 10 in wlmecti(m ( 1 ) must ci~ntain a recenl ph[)[ogrilph  aml the
Iillgcrprin(s (w t~(her prin[\ 0[” the holder thereof as prescribed. 5

(5) A permit issued to tiny person in terms t)fsubsecti(m  ( 1 ) lapses  if the bolder departs
fr~)n]  IIW [<epuh!iti w ithtwt the con\ent of the Minister.

(6) ‘1’hc Minister m~y at any linw withdraw tin asylum seeker permit if—
(d) the applicant cxmtravcnes  any conditions endorsed on (hat permit; or
(b) (he a p p l i c a t i o n  t’or a s y l u m  has been  found to be manifestly  unkmnded,  1()

:Ibusive or Iraudulcnt; or
(() the application for LLSYILIIII hm been rejected; or
(d) the applicwlt is or becomes ineligible for asylum in terms of’ section 4 or 5.

(7) Any person who fails to return a permit in accordwwe  with subsection (2), or to
comply with any condition set out in a permit issued in terms of[his  section, is guilty of 15
tin of?’ence and Iitible on conviction to a fine or to imprisonment for a period not
exceeding live years, or to both J tine and such in]prisonnwn[.

Detention of asylum seeker

23. [t the Minister has withdruwn tin asylum seeker  permi! in terms of” section 22(6),
he or she n]:Ly, subject to secti[m 29. cause the holder to be arrested  and detained pending 20
the finalisation of the application fur asylum, in the manner and place determined by him
or her with clue regwl  to human dignity.

[kision regarding application for asy]um

24. ( 1 ) Upon receipt of :]n application for :isy!um (he Refugee Status Determiniltioll
Ofticcr— 25

((// in order [o nmke a decision, may request any information or clarification he or
she deems necessmy  from an ilpplic~int or Refugee Reception Oltker;

(/~) where necess:wy, nmy consult with and invite a UNHCR representiitive  to
furnish inform: ition on specified matters; and

(<) m~y, with the permission of the asylum seeker, provide the UNHCR 30
representative with such information as may be requested.

(2) When considering tin upplicmtion the Retugee  Status Determination ()~c~r  IllLlst

have due regard for the rights set out in section 33 of the Constitution. and in particular,
ensure that the applictint fully  understands the procedures, his or her rights and
responsibilities and the evidence presented, 35

(3) The Refugee Status Determination ottker must at the conclusion ot the hearing-
(~1) grant usylum; or
(b) reject  the tipp!icatio!l  as mmifest]y unfounded, abmsive  or f’liLULiUieIlt; or

([) reject the application as unfounded; or
((l) refer  any question of l~iw to the Standing Committee.

(4) If an uppliciition is rejected in teIITIS  of subsection (3)(b-
((/) written rcus(ms mus( be furnished to the upplicant within five working days

after the date of the rejection or referrtil;
(b) (he record t)f proceedings  ilnd a copy ot the retisons  re!’erred to in purugrapb

([/)  IllLISt be sublnitted  to the Stiit]ditlg committee  within 1() working LkL}\ 45
:lfter the date of the rejection or rel’errd.

40

CHAPTER 4

R1lVIKWS AND APPItAI.S

Review by Standing Cummittw

25. ( I ) The Standing Committee must I-eview any decision ti~k~n by ii Refugee Sttitljs  50
Dcterlllillil(ioll otticer  in terlns of secti(m  24(3)(b).

(~) Bcftjrc rcxhing  ii decisitm.  the StillKlillg Committee lllily—-



(~~) invite [he LJN}i  CR represent:ltite [t) make ora or writlen representations;
(l)) WLIUCS( the attendance  Of :my person who is i ] a position to provide it with

inl(wnlati(m  I-elev:m(  to the n~iittcr being dealt with:
([) on ils own :iccord  make such further enquiry a d investigation into the m:itter

being deal[  \vith as it may deem :Ippropl-i:itc; : nd 5
(d) request the applicant to appear  before it and to ]rovide such other information

as it may deem necessary.
(3) The Sttmding Conlnlittee-

(cl) may confirm or set aside :1 decision made in tl rms of’ section 24(3)(I));  and
(b) must decide on a question of’ law referred to i in terms of’ section 24(3)(d). 1 ()

(4)  The Stmding  Committee must inform the Refuge:  Statlls Determination Ofiicer
concerned of its decision in the prescribml manner and vithin the prescribed time.

(S) After the Standing Comnlittee has decided ii questi m of law referred to it in tertns
of section 24(3)(d), the Standing Committee nlllst  ref, r the application back to the
Re(ugee St:ltus  Detertnination officer with such directives m we  necessary and the 15
Refugee Status Determin:ttion  officer must decide th;  application in terms of’ the
directives,

Appeals to Appeal Board

26. ( I ) Any asylum seeker may I(xige :in appeal with t’le Appeal f30ard in the manner
tmd within the period provided f’or in the rules if the <e fugee Status Determination 20
Ofliccr  has rejected the application in ternls of section 24(3)(c).

(2) The Appe:il Board may :Ifler hearing an appeal con irm, set aside or substitute any
decision taken by a Refugee Status Determination Offic :r in terms of’ section 24(3).

(3) Beht reuching a decision, the Appeal Board ma: -
([l) invite the UNHCR  representative to nmke ora or written representations; 25
(b) refer the matter back to the Standing Corm littee for further inquiry and

invest igati(m;
(t) request the attendance of’ any person who, in its opinion, is in o position to

provide the Appeal Board with relevant infon lution:
((/) of’ its own uccord make further inquiry or invt Stig:ttion; 30
(c) request  the applicant to appew before it ard  to provide any such other

in[ormotion as it may deem necessary
(4) The Appeal Board must LII1OW Iegd representu:ion upon the request of the

applic:mt.

CHAPTER 5 35

RIGHTS AND OBI,IGATIONS  OF <EFUGEES

Protection and general rights of refugees

27. A refugee-
((I)  is entitled to a formal written recognition of r:fugee status in the prescribed

form; 40
(b) enjoys full legal protection, which includes tht  rights set out in Chapter 2 of

the Constitution and the right to remain in the Republic in accordance with the
provisions of’ this Act:

({) i\ entitled to apply for }In immigration permit !n terms of the Aliens Control
Act, 1991. :d’ter five years’ continuous resident: in the Republic from the date 45
on which he or she was grunted as) lure. it’ [11<  St:mding Committee certifies
that he or she will rcmttin  ii refugee inde(initcl y:

(d) is entitled to an identity document  referred to n section 30:
(c) is entitled to a S(mth African tr:lvel docunwnt  (m application [is contemplated

in section 31: 50



(/) is entitled to seek employment: tirrd
(,~) is entitled to (he smnc basic health services  anl basic primary education which

the inhabitants of the Republic receive from time to time.

Rights of refugees in respect of removal from Republic

28. ( 1 ) Subject to section 2, a refugee may be rernovtd from the Republic on grounds
of national security or public order.

(2) A removal under subsection ( I ) may only be 01 dered by the Minister with due
regard for the rights set out in section 33 of the Crmstitu ion and the rights of the refugee
in terms of international law.

(3) It’ an order is made under this section for the r :rnoval from the Republic of a
refugee, any depemkmt  of such refugee who has no[ been granted asylum, may be
included in such an order and removed from the Republic if such dependant  has been
afforded a rewmable  opportunity to apply for asylum t ut has failed to do so or il his or
her application for asylum hus been rejected.

(4) Any refugee ordered to be removed under this secioo  maybe detained pending his
or her removal from the Republic.

(5) Any order made under (his section rnwst alford reasonable time to the refugee
concerned to ~htairl  approval  from any country of his (r her own choice. for his or her
wmoval  to that country,

Restriction of detention

29. ( I ) No person may he detained in terms of this Act for a longer period than is
reasonable and justifiable and any detention exceeding .?() dtiys must be reviewed
irnmediate]y  by a judge of the High Court of the provincial division in whose area of
jurisdiction the person is detained, designated by the Jullge President of that division for
that purpose and such detention must be reviewed in this manner immediately after the
expiry of every subsequent period of 30 days.

(2) The detention of a child must be used only as a n leasure  of last resort and for the
shortest ~ppropriate  period of time.

Identity document to refugee

30. (1) A refugee must be issued with an identity do wrnent which must cor~tain-
(~~) an identity number of the holder compiled in the prescribed manner;
(h) the holder’s surname, full forenames.  gende , date of birth and the place or

country where he or she was born;
(c) the country of which the holder is a citizen, ~ f tiny;
(d) a recent photograph of the holder: and
(e) the holder’s fingerprints or other prints, taken and displayed in the prescribed

manner.
(2) An identity document referred to in subsection ( 1 ~ must be in the prescribed form.

Travel document to refugee

31. A refugee may apply for a travel document in th:  prescribed manner.

Unaccompanied child and mentally disabled persoq

32. ( I ) Any child who appears to qualify for refugee $ratus in terms of section 3, and
who is found under circumstances which clearly indicat:  that he or she is a child in need
of care M contemplated in the Child Care Act, 198. i (Act No. 74 of 1983), must
forthwith be brought before the Children’s Court for tht district in which he or she was
found.

(2) The Children’s Court may order that a child cor-templated  in subsection ( I ) be
assisted in applying for asylum in terms of this Act.

(3) Any mentally disabled person who appears to qu dify for refugee status in terms
of section 3 must be assisted in applying for asylum in terms of this Act.
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[)ependants of refugee

3.?. ( I ) A perwm who qualities [“or  rcfugcc st:ltus  in terms of section 3([/) or (/>) and
who  woLIld like {me t)[- more of his or her dcpendants  u }]0 htive accompanied him or her
It) [he Republic (o receive Mytum must. when app]y ng for asylum. XISO  assist every
wch dependant  to :lppty for  :Isyt LInl  in tclnls of this Act or upply 011 b~h:llf  of any  wlch  5
dependmt who is not able to :Lpp]y by himself’ or her~ell.

(2) Whet-e a dcpcndunt of i) recognised  refugee is u ithin the Republic in accurciance
with :In :Isylu In seeker permit or has been g]mltctt  ~i\ylu m in lerms of’ this Act. and ce;lses
to he a depend;mf by rc:tson of his [w her  Inarriage his or her :ittaining the oge of’
nl~tl{wily  {w Ihc cc\s;iti(m [Jf’ his (w her dependence  upc ~n lhe recogniwxl  refugee. m [he I ()
c:isc tnay be. be or she m;~y hc permitted ((~ c(mtinuc () mnmin wi[hin  thu Republic in
:iccxwd:mce with the provisions c~t this Act.

(3) LJpon  [he dc;iih (~t’ ii recognised retugct  or upon his or he! divot-cc, every person
who. inlnwdiately before such de:lth or divorce was wthin  the Republic in ternls [)t this
Act :]s a Lleprnd:lnt (~t such recognised refugee.  m:iy b,. permitted [(~ con(inuc to rcnmin  15
within the Republic in :Iccord:lnce with the pr(~\isi(m: of this Act.

(4) Nothing cont:iined in this Act nl:ly prevent a dep~ndwlt  of” a recognised rel’ugec (w
ii per.\on who has, in terms of subsection (?) or (~ ), been permitted to cxmlinue to remain
in the Republic fr[]nl  applying ftw rccx~gni(it)n  :IS a rel”Llgec in acc(mlLInce  w ith the
pr(~visi(ms of’ [his Act. 20

obligations of refugees

34. Arefugcc  must abide hy the l:lws(~fthe Repub!ic.

CHAPTER 6

SUPPI.F,MENTAKY AN I) (; ENIZRA 1. PROVIS1ONS

Reception and irccommodation uf ils~ltlnl  seekers i I event of mass influx 25

3S. ( I ) The Minister miiy. if hc or she c(msiders [h:it :my gmmp or category of persons
qu:dity for refugee status m is contemplated in sect on 3. by notice in the G(lz(le.
decl:ut  such group or c;ltegory of persons to he rel”u,gees either l]tlc(~tlciitioll:~lly  or
subject to such conditions :1s (Iw Minister may i np(~se in conformity with the
Constitution and intern:ltion:il ILIW and may revoke an) such dec]mtion  by notice in the so
G(l:(’tf(’,

(2) The Minister nmy, tifter c(msultation with the UNHCR reprcsent:(tive and the
Premier of the province concerned. designate ureas. cc ntms or pl:ices ftlr the temporttry
recdption :md :lcc[~llltll(lct:iti(ltl of myium  seekel-s or rei ugees or any specific ct[tegory  m’
(~roLlll 01” :Isyllllll seekers  or refugees  \vho entered Ihe R cpublic c~n u large s~alc. pending 35.%
tht! rcgul:lris;lli(lll  of’ thetl” st;ULls  in the Republic.

(S) The Minister Jndy appoint :my pers(m as d mm :Lger of an Xcil. Ccntre or pi:ice
Lfesigntitcd under subsection (2).

(4) The Minister may al :Jny lime withdraw the desil natiun of :m area, cenrre (w pl:ux
contemplated in subsection (2). 40

}Yithdril}vd  of refugee StiJtlJS
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recogniti{m  anti such perwm may he dealt with as a pro,lihited  person under the Aliens
C(mtr[)l  Act, 1991.

(3) Any refugee whose recognition as such is withdl-.iwn in terms of’ subsection ( i )
may be arrested and detained pending being detilt with in terms of the Aliens Control
Act, 1991. 5

Otfences  and penalties

37. Any perwm wI1{+
((/)

(b)

((’)
((/)

for the purpose of’ entering, or remaining in, t] e Republic or nf’ fi~cilitating or
assisting the entry into or residence in the Rt public of hinlself’ or- herself’ or
any other person, c(mlnl  its on y frtiuttu lent uct or makes any false representa- 10
tion by conduct, statement or otherwise: m
fails [n comply with or contravenes the cxmtfitims subject to which any permit
has been issued to hitn or her under this Act; m
without just cause refuses or fails to comply w th a requirement of this Act; or
contravenes or fails to comply with any ~rovi$ion  of this Act. if such 15. . . .
contravention or failure is not elsewhere decl {red tin of fence,

is guilty of an otl’ence and liable on ctmviction  to a fine m to iinprisonnwrrt for a period
not exceeding five years, or to both a fine and such inl~ risonment.

Regulations

38. ( I ) The Minister may make re~ulati(ms relatinx t)-
((1)
(17)

((’)

((l)

((’)

(t)
(s)

20
a large-scale in[lux t~t’ asylum seekers into tht Republic:
the manner  in which and period within which I matter  must be referred to the
Standing Conlmitlee:
the forms to he LISCLI  under certain circumstances and the permit to he issued
pending the outcome of’ an application  Ior :(s! Ium: 25
the manner and the period in which appli~ ations for asylum which are
manifestly unfounded. fraudulent or abusive. nust be dealt with:
the c(mtlitioms  o{ soj(wrn  in Ihe Republic of’ an asylum seeker-, while his or her
application is under c{msitlerati  (m;
the provision of interpreters :it all Ievcls <i ttw determination process;  and 30
any other matter which is necessary or e.xpedit nt to prescribe in order that the
objects of (his Act may be achieved,

(2) A regulation under subsection ( I )((I)  may only be made in consultation with the
Premier of wry province into which the influx  takes pltl~e.

Training of staff 35

39. The Director-General must, in cxmsultation  with the Standing Committee, take
such steps as to ensure the appropriate training of any person-

(a) tu whnm powers are delegated in terms of thi; Act; or
(b) whu is appointed in any capacity in terms of this Act.

Transitiamd arrangements

40. Any per-son who, immediately before the con~nlellcement  of this Act. was in the
process of applying for’ asylum or was a recognised refugee must be regarded as having
applied for asylum or as having been recognised as a refl]gee in terms of this Act. antf the
provisions of this Act apply in all respects to such appli ;ant and his or her application
and such refugee, as the case rllay be.

Short title and commencement

41. This is the Refugees Act. i 998. tvbich comes into )peration on a date determined
by the President by proclamatiim  in the G[{:cr~e.

40



NIEMORANDUM  ON THE OB,JECTS OF ‘1 HE REFUGEES B1l.I.,
1998

I. Introduction

A  t:isk IC;itn was :q>pointed by the Minister 01” Iicmw Afliiirs IU t’ormuldc a refugee
policy  ti~r SINIIh Africa.

on Z() ~LIne I ~!)8 the t:tsk le:~nl puhtisbed a dm[t  Whik Paper’  and Refugees  Bill in the
(;(~\emnwnl G~~;cll{  for gencr;d  int[mniili(m  :ind commmt.  Submissions were recei\ed
l’l-~)m the f(Jllo\ving institutions:

Amnesty Internati(ma[ Cape Town;
C:tpe Town Ref’ugce F(mrrn;
Careers Research and lnf(wnmtion  Ccnlre:
Cilth(llic  Wclturc :md Development;
Cemre I(M Applied legal Studies, lWit\l:
C’cntw li)r Stmtbern Africun S!udies. University of the Western Cape;
Dqmtment of”  l-l{mw  AKairs: Pcrnl:incnt Resid :nce Secticm. Dislrict Ollicc.
Prel(wi:l: ,
[)cpartment of” Home Affairs:  Subdirecl(mlte:  Refllgee Aff:Lirs:
Human Rights Watch:
1.:Iw S(]ciety  (i Ihe Tran\vaid:
l.:l\vyers [i)r  t[LInlNI  Rights:
legal Resources  Centrc.  Cape Town:
S(mtb A1’ric:ul Hunmn Rights C(~nlnlissi(m:
S(mthern  A[’ric~ln  Migr:lti(m  I’rojecl:
Unilcd N;ltions High C(mltnissioncr  f(w Refugees: Regional otirce.

The wlbnlissiotls have. to i) greater or lesser  extent, ken included in the Bill.

2. objects  of Bill

The objects  ~}f’ the Bill iitt to in(r(duce il subst:mtive t :fugee regime for the Republic
tha[ is rights and solution orien(:lted.

[t is prxpwed in the Bill that the Act must  be admini itered with due regard to-
ihc C[mvention Rel:iting t~~ the Status of’ Retugees ( t N. 195 I ):
[Iw l>r(~(ou(~l Relating to (Iw St:itu\ of” Retugecs ( UN. 1967);
the OAU Ct)nventi(m Cknerninp the Specitic Aspects of Refugee Problems in Africa

(OAU, l(M~):
[he LJni\crsal lkcl~iriition of’ HLIIIUUI Rights (UN. 1948):
:lny other lelevilnt Wnventi(m  to which lhc 17cpLlblic  tlLLs becmne or becomes a p:lrty.
The  f’oll(~wing  structures i]re being proposed in [he Bill:
Refugee Reception Of}lcer:
Refugee St;i[us De{crmin~lti(m  otlicer:
St:lndin: C(~n~nlittec for  RC1’LIgM  Affairs: and
Refugee Appeal Bo:lrd.
The refugee s(atus  determination procedure is propos:xi  in Chapter 3 of {he Bit 1. The

proposals are briefly as follows:
A prelimin:lry  in(erview with the asylLIm  seeker  rnuit be conducted by a specially

(r:lincd Ret’ugce Reception oflicer” with a \’iew to prepw’ing a complete cme file on the
appliu; ]n! I’(w  c(msidera[ion  by the RCt’LIgW St:itus  Detemlin:l[i[m officer.

‘ [ ’ h e  Rcl’ugee St;tlus  Dctcrnlin~~ti\m  of ’iicetm ;Irc :l-:ntcd auth(wi(y t(] m:tke initin]
{lctcrtl~il~~lti~~lls (~f eligibility l(~r rel’ugee \t:ltu\. Applictln.s h:iYe a right  to iipp~til :Igainst
;d\erw initi ill ~icterlllill:ltit~lls. A dccisitm tntdc hy the R,,’f’ugee  Appe:Il B(~i~r{l i\ the fin:ll
wllnini\tr:itivc st~>p. Judic’i:ll review by :1 ~’{mrt 01” l:I\v is. .mwe\’er,  ~Il\v~Iys :l\’:lil:lble (mce
:111 :lclrilit~istr:it  i\e rcnvxlim  hnvc htwn exhiius[c(l.  The ( ver;tll tinwf’r:inw  f(w the SI:I(US
dctcrmina[i[m  pr[wt!durc  sh~mld not hc l(mger thwl six lnontlls.

‘[’Iw  prt~cedurc (Iutlincd  in (hc prcvi(~us par+.y;lpb  is complenwnte(f  by :[ proposc(f
il~’c~’lc>r:ltc’d  prt)c’cduw  f[)l- nlani(’c’itly  fiwndc’d :md nmn t’estly  LII1l’(JLIIldd.  xbusivc  iind
l’r:{udul~~nt  cl:]inls. rcspcc(i\ cl>, W:hcrcds t h e  prclil’rinary interviews and initial
(Ictcrrllitlti(i(}ll< ort done :Iccxwding 10 lhr (mlin:lry  prtlct durc. cictcrlllill:ltio[ls  (ln ;Ippc:il
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from the accelerated procedure are made by the Stan .ling Committee for Refugee
Afl’airs. The overall timeframe for the accelerated proce{lure  should not be longer than
three months.

Pending determination of an application for asylum, al asylum seeker is issued with
an mylutn seeker permit which will allow him or her to remain in South Africa legally.
As is current practice, this permit will allow the holder in certain circumstances to work
or study in the Republic.

The effectiveness of the proposed determination procew  will depend to a large extent
on the provision of proper training for Refugee Feception Officers and more
importantly, Refugee Status Determination Officers.

It is furthermore proposed that the Standing Committee for Refugee Affairs should
also be entrusted with the monitoring of Refugee S: atus Determination Officers,
including provision of guidance in terms of fzzct-finding  and credibility assessment,
monitoring of consistency in interpretation and applic ition of refugee law and the
establishment of a database on country of origin information.

The proposed rights and obligations of a refugee are set out in Chapter 5.

3. Parliamentary procedure

The Department of Home Affairs is of the view that t} e procedure set out in section
75 of the Constitution should be followed in respect oft lis Bill.


