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(; ENERA1, EXPI,ANATORY  NOTE:

[ 1 Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

BILL
To amend the Criminal Procedure Act, 1977, so as to further regulate the custody
and detention of unconvicted  persons under the age of 18 years accused of having
committed otlences; and to provide for matters connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as
follows:-

Insertion of section 71A in Act 51 of 1977

1. The following section is hereby inserted in the Criminal Procedure Act, 1977
(hereafter referred to as the principal Act), after section 71: 5

“Custody and detention of unconvicted persons under the age of 18
years

71A. ( I ) Without derogating from the provisions relating to bail in
Chapter 9 and sections 50(4), (5) and (6), 71 and 72, hut subiect to]
subsections (2), (3) and (6), an unconvicted  person under the ag; ot’ 18
years, shall not be detained in a prison or a police cell or lock-up.

(2) Subject to Chapter 9, dealing with the provisions relating to btiil, an
unconvicted  person under the age of 18 years who is accused of lmving
committed an offence, olher’  than an offence referred to in Schedule 8 may,
before his or her first appeamnce  in court, only be detained in ti police cell
or lock-up for a period not exceeding 48 hours, as contemplated in section
50( 1), pending such person’s first appeomnce  in court utter arrest, if the
member of the South African Po] ice Service or the peace o~lcer concerned
is satistied—
(<~) [hat exceptiorud circumstances so demand; and
(b) that such detention is necessary in the interests of the administration of

justice or the safety or protection of the public or such person; and
(c) where applicable, that a police official as contemplated in section 59,

or a Director of Public Prosecutions or a prosecutor authorised thereto
by him or her in writing as contemplated in section 59A, as the case
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nmy be. h:ii nt)[ rcleued  thtit person on bail in terms of the s:iid
X!clil)ns: and

(d) that [hc person concerned cannot be placed in (Iw cure tJt—

(c

( i )  hi+ or her pwtnt  or guardian:
(ii ) any dull pers~m who is pl-epirrcd to wsist the child in rellltion  to

hi~ m her ~ittendtince  tit court und who has a prior relationship of
resp(msihility towards  tbe child or who is prep:utci to enter into a
rclti[i{)nship  {)1’  responsibility t(]wwls [he child: or

(iii) tiny other suitirble person; or
thut the person concerned cannot be placed for the period in questi(m
in any institutitm or place ot’ wrt’ety m dctined in wxti(m  1 of the Child
Cure Act, 1983 (Act No. 74 of 1983), within Li re:isml~ible dis[uncc
fr~ml the court in which the appearance  will t;tke pluce.

(3) Subject to [’haptet- 9. dcirling with the pro~isi(ms relating (o bail, iill
unconvictcd  person under  the tige of i 8 years who is acc LIscLI of having
conlnlitttxl m oltence rcterred  to in Schedule 8 or whu is irwaiting-tl-iul  in
respect of an of fence referred  to in the said Schedule or who bas u previous
c(mviction in respect  of an olyence referred to in Item I or 2 of the s~lid
SchecILIle, mtiy, befrnt  his or her tirst appemance  in court, only be detained
in ir police cell or lock-up for a period m~t exceeding 48 hours ,
contempltrtccl  in section 50( 1 ), pending such person’s tirst appearance in
court after arrest, it the member of the South African Police Service or the
pCilCt? otlicer concerned is sa[istitxl  that-
(~r) such detention is necessary in the interests ot’ the wiministmtion  of

justice, or the stit’ety or protrxtion  of the public, or such person; and
(b) the perstm  concerned cannot be placed, within ir reasonable distance

from the court in which the appewance will take place, in a place of
safety, referred to in section 28 of the Child Care Act, 1983, (Act
No.74  ot’ 1983),  which is intended tu be used imd is being used as a
secure care I,icili[y for the :lppropriitte  p h y s i c a l .  emotiontil and
behiivioural cont~innlent of persons under the age of’ 18 yeirrs who
have been accLIsed of having committed serious offenct!s tind wbo are
tiwai(ing  trial or who are waiting to be sentenced; or

(c) the person concerned cannot be placed in o prison within a reirsonable
distance from [be court in which the tippeamnce will take place where
it is practicable to do so.

(4) Where u person  is detained in u police cell or luck-up m conternplotect
in subsection (2) or (3) the member  ot’ the South Afric:m  Police Service or
the peace officer  responsible for ordering such detention sh:d-
([/) provide the court before which the person first appe;trs with :i written

report  setting out the rtiisons  for the detention and un expltitliltiorl  m to
why it WiiS necewrry to detoin  the pers(m concernec{  in ir police cell or
luck-up anLI tu keep him or her there until his or ber tirst tippew’ante
before the court, and of the steps taken to notify the parents or
guirrdi~in  WIL1  it prob~)tion otilccr as contemplated in section 50(S) ot’
the iintst of the person: or

(h) it’ the person is rele:(scd  betore  he or she appears in a court. prt~vide the
magistmte  of the magisteri:d district in which the detention took place
with a written report setting out the reirwms  for the detenti~m :md tin
explanati{m m to why it was necessiiry to detain the person concerned
in ii police cell or Jock-up.

(5) The report reterred  to in subsection (4)(/~)  shall be submitted tu the
milgistrirte  re(krred to in the stiid subsection not later than one court day
utier the person c(mcernt!d  hiLS been released  from detention,
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(6) (u) Subject to Chapter 9, dealing with the provisions relating to bail,
tin unconvicted  person under the age of 18 years may, after his or her first
appearance in court, only be detained in a prison if the provisions of
paragraph (b) are complied with.

(b) A person referred to in paragraph (a) shall only be so detained in a
prison if an application for hail has been postponed in terms of section 50(6)
or if bail has been refused in terms of section 60, and if the court is satisfied
that—

(i) such ~erson is accused of having committed an offence referred to in

(ii’

Schedule 8 or has been charge~with  such an offence or is awaiting
trial in respect of an offence referred to in the said Schedule or has a
previous conviction in respect of an offence referred to in Item 1 or
2 of the said Schedule: Provided that any such person under the age
of 14 years may only be detained in terms of this subsection if a
Director of Public Prosecutions or a prosecutor authorised thereto in
writing by him or her issues a written confirmation that he or she
intends charging the person concerned with an offence referred to in
Schedule 8 and stating that there is sufficient evidence to institute a
prosecution against the person;
such detention is necessary in the interests of the administration of
justice or the safety or pro~ection  of the public or such person;

(iii) there is a likelihood that the person, on conviction, could be
sentenced to imprisonment without the option of a fine; and

(iv) the person concerned cannot be placed, within a reasonable distance
from the court in which the appearance will take place, in a place of
safety referred to in section 28 of the Child Care Act, 1983 (Act No.
74 of 1983), which is intended to be used and is being used as a
secure care facility for the appropriate physical, emotional and
behavioral containment of persons under the age of 18 years who
have been accused of having committed serious offences and who
are awaiting trial or who are waiting to be sentenced.

(c) The court shall enter its reasons for ordering the detention of such a
person in prison in terms of this section on the record of the proceedings.

(d) If, for the purposes of this section, the age of the person concerned is
placed in dispute and the State cannot, on a balance of probabilities, prove
that he or she is over the age of 18 years, the person concerned will be
deemed to be under the age of 18 years.

(e) A person detained in prison in terms of this section must be brought
before a court within every 14 days for the detention order to be
reconsidered in terms of this subsection and the court shall enter its reasons
for any decision made in this regard on the record of the proceedings.

(H Whenever the order for the further detention of a person is to be
reconsidered as contemplated in paragraph (e), and the presiding oflcer  that
made the order is not available for any reason, the order shall be
reconsidered by a presiding officer of the court that made the order or, by a
presiding officer of any available lower court within the jurisdiction of the
regional court in which the person is to appear.

(7) Before a court makes any decision in terms of subsection (6) to detain
or further detain such a person in prison the court shall consider any
appropriate evidence placed before the court by the State or, where
appropriate, by any other person having an interest in the matter, including
evidence, where applicable, in respect of—
(a) the requirements referred to in subsection (6)(b)(i) to (iv);
(b) the best interests of the child;
(c) the age of the person, particularly if he or she is under the age of 14

years;
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(~/) [he ijvailahiliry or otherwise of a secure care t’acility w i t h i n  the
me:ming of subsection ((I). including the sworn statement
referred If) in subsection (8);

(c) [he risk ot’ the person causing harm to other persons in a secure cure
t’imilily within ~he mciming (~ subwcti~)n (6)(/~ )(iv):

(,/) tl~e period Ior which [he person has already been in custody since his
[w her urrcst:

(s) the probable period ot’ detention until the disposal or conclusion (JI the
trial;

(h) the reason for my deluy in the disposal or conclusion of the trial and
any fault (m the purt of the person in question or his or her legal
rcpresenta[ive  or the State with regard to such delay;

(i) any impediment to the preparation of the person’s defence or any deluy
in obtaining legal representation which muy be brought ~ibout by the
detention of the person:

(j) the state of health of the person;
(k) the disposition of the person to commit serious offences, ptirticularly

those mentioned in Schedule 8;
(/) the risk of’ the person absconding from u secure care f~cility within the

meoning  of subsection (6)( b)(iv);
(m) the reports referred to in subsection (4)((/)  or (b);
of) the seriousness  of the otfence in question; or
(o) any other factor which the court deems  necessory.

(8) ((/) Whenever the court is required to make a decision in terms oi”
subsection (6) to detain or further detain a person in a prison any
I“unctiontiry responsible for the provision and rnanagcnwnt  of a secure care
facility within the meaning of subsection (6)( b)(iv), within a reiismmble
distimce from such court, shall, upon the request of the presiding otiluer.
investigating oflker. prosecutor or legal representative, as the case may be,
t’orthwith submit to the courl and, where applicable, such other person
nmkin:  the request. a sworn statement providing information in respect
o f -

(i) the availability or t)therwise of uccc>tll]llodtitiotl”  for the per-son in
questitm; and

( ii) all other relevant inf(mmation  relating to the amenities and features
of the t’:~cility which en:lble it to be used as such a secure cm t’acility.

(b) Whenever the court is required to make a decisi(m  in terms 01
subsection (6) to dettiin or further detain a person in a prison and. on the
evidence placed before it, is untible to uscer(ain whether a secure care
Fdcility within the meaning of subsection  (6)( b)(iv) is availoble or not t’~)r
the :lccoll~l~]ocltiti(~n” of the person in question, the court shall then be
compe[en(  to Ink m order for the person concerned to be detained in ;I
specific secure care ticility  within the mewing  of subsecti(m (6)(/~)  (iv ), :Ii
stated in the order:  Provided that if the person concerned c:mnot  for any
rewon be itcc~)llltll{)cltitecl i n such secure care Iitcilit y, the person sh:ill be
dct:~intxl in the prison  mentioned in the stiid or&r.

([) The Director-Gencr~il  of the Depwtment  of Welfare  shun.  (or
purposes of circululing 10 stakeholders,  from time to (ime, provide the
Director-Genertd of the Department of Justice with :dl relevant information
reluting to this section in order to ensure the effective A p r o p e r
applicil[ion thereof

(9) A pcrs(m dctiiincd in terms of subsection (6) shall. as soon as p~~ssiblc
at’ter his (w her wrest,  where applic~lble, be ;dforded  the opportunity (o
obt:lin legal represcntution  us contemplated in the Legal Aid Act, 1969, (Act
No, ?2 of 1969).

( lo) The highest priority shall be given to, the most expedi t ious
processing ()( the trial of a person detained in terms oi’ subsection (6).
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(11 ) A person referred  to in subsection (2), (3) or (6) who is detained in
a prison  or u police cell or lock-up or who is being moved in custody to or
from a court or who,  while in custody, attends a court or a preparatory
exwnination,  shall be kept separately from any person over the age of 18
yews who is in custody and a person referred to in subsection (2) shall be
kept separately from any person referred to in subsection (3) or (6), and
shall be (rcated in a manner, and kept in conditions, that take account of the
child’s age: Provided [hat he or she may be permitted to communicate with
such a perwm in custody who has been or is to be charged jointly with him
or her, if the correctional official in charge of the prison or the police official
in chorge  of the police cell or lock-up in which he or she is detained, is of
the opinion that such communication will not be detrimental to him or her:
Provided further that any female person under the oge of 18 yew-s detained
under this section shall, while in detention, be kept sepamtely  from any
male person.

( 12) When a female person under the age of 18 years is detained or is in
custody, she shall be under the care of a woman.

( 13) For the purposes of this section, ‘ unconvicted  person’ means a
person who is awaiting trial and who has not been sentenced, in respect of
the offence or ofl’ences  in terms of which he or she is or may be brought
before the court.”.

Addition of Schedule 8 to Act 51 of 1977

2. The following Schedule is hereby added to the Criminal Procedure Act, 1977, after
schedule 7:

“SCHEDULE 8

(Section 71A)

1. Murder
‘1-.

3.

4.
5.
6.
7.
8.
9.

I o.

Il.

12.

Rape
Robbery—
(a) when there m-e aggravating circumstances; or
(b) involving the taking of a motor-vehicle
Assault involving the infliction of grievous bodily harm
Indecent assault involving the infliction of grievous bodily harm
Indecent assault on a child under the age of 16 years
Kidnapping
Public violence
Any offence  referred to in section 1 or 1A of the Intimidation Act, 1982 (Act
No. 72 of 1982)
Any offence referred to in section 13(~) of the Drugs and Drugs Tratiicking
Act, 1992 (Act No. 140 of 1992), if it is alleged that—
((J) the value of the dependence-producing substance in question is more

than R50 000;”  or
( o )

Any
((1)

(b)

me value or me uepemlence-proaucmg  sumrance m quesuon  IS more
than R 10000 and that the otience was committed by a person, group of
persons, syndicate or any enterprise acting in the execution or
furtherance of u common purpose or conspiracy
otfence relating to-
the dealing in or smuggling of ammunition, firearms, explosives or
armament; or
the possession of an tiutomatic or semi-automatic firearm, explosives or
armament

Any olfence relating to exchange control, corruption, extortion, fraud, forgery,
uttering or theft—
(a) involving amounts of more than R50 000; or
(b) involving umounts of more than R 10000, if it is alleged that the offence

was committed by a person, group of persons, syndicate or any enterprise
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acting in tk! elwuti~m m’ f u r t he r ance  ot’ :i c o m m o n  purp(hc t)l-

Lx)nspirwy

13. A n y  other ot’lkncc  of a wriows  n;]lure  if it is a l l e g e d  t h a t  (he offence wai
commil[cd  by d pmon, group of pers(ms,  syndicate or tiny enterprise. ticting
in [he exccuti~)n  tw t’ur[hertincc  of a common  purp(~se or conspimcy

I -$. Any conspiracy  or incilcnwnl  to ctmlnlit any otl’ence ret’erred  to in [his
Schedule or :u1 :it(einp[ [o commit uny ot’ the oliknces  referred  to in [[em 1.2
or 3 ot’ the Scbcdule.  ”.

Repeal  of kl~S

3. Section 29 ot, and SCIWLIUIC  2 [o, (he Correctional Services Act,
I 959), tire hCJ-eby  Iepeilld.

NIonitoring  of section 71A of Act 5 I of’ 1977

4. (([) The Minister of Justice—

959 (Act N(), 8 ot’ 10

(i) SbiLll nuke  regulations prescribing the procedures to be put in plxe to :issess
the proper ap~licution {if, or comp~iunc:, with the provisii)ns  otiec[ion  71 A of
the principA Act tind to Msess  the implications or effectiveness thereof;

(ii) shall make regul;t[ions  p r e s c r i b i n g  the f(ml~ wld contents  of the reports
required in terms of subsection (~)(~~) and (])) of [he said section; and

(iii) nlay tl]iik~ regulations prescribing any other m:itter which, in the opinion of
the Minister, is necessary to ensure compliance with the provisi(ms  ot’ the said
secti(m  illld [be et’tcctiveness thcl’eut’.

(/)) The Minister of Justice  mJy, in the mimner prescribed by regulation, direct that the
itpp]ic:]ti[m of secti(m  71 A of the principal Act be nlonit[mxl tind ~v~llliit~d  by the
Director-Gencr:tl  of the Departnwnl  of” Justice. and. where xpplic:ihle.  by  ilny other
lL!lC\’LiIlt Lt13pi11’t  lllCllt S, wIn LI:tlly  (w w other spcci tied inter~;]ls,  w i t h  the object ~)f
:lsses  sing [he impliciiti(~ns, (W cli’ectivuness,  or the proper  :ippli~ilt ion 01 or ct)nlpli:ulc’e
wilb the provisions” t)f [hilt secti(m.

(c) EilCh Ltireclive issued  i n  terms 01” pmgr:iph  (h) sh;lll be Iwwlul:itml ilt’t~l’
c~msult~iti(m mill] the ministers  rcsptmsiblc  t(w wellwe, Mfc[y  Lind security :md
correctional set-vices, :1~ the c’L1>C Illily bc.

‘Iransitimud  ArrIdngenlents

5. ( I ) Within 7 days ill”t~r the c(~llll]]etlcell]etlt ol’this  Act, or such I(mger  period  its m;ly
he agreed to by [he court, every unconvictcxt  perwm under the uge of 18 years, who is in
dctenti(m in a police cell. \L)ch-up  or prison  and who is ilCCUWd of bilving Committed :~n
ollinuc,  other th:ln m i)ft’ence  reterred to in Schedule 8 to [be principal Ac[ must be
hrimght hetore court in (mlcr t{) be dealt with in tcrnl~ ot’ scc[if)n 71A 01’ the princip:ii
Act.

(2) Within 1-1 ddys after the col]llllellcell]el}t  of this Act, or such I(mgcr  period a\ nlJ)
be :Igroxl I() by [he c~wrt. C\IJIy  unc(mtictd perwm under the +ge of 18 yews who is in
detention in it prison illld who is iiccuscd  (~t Il;lving committed an t)t’1’ence rcfcrrd to in
SchedLIlc 8 to the prinuipd Act or who has been ~hilrg~d with such on ot~ence or who is
~]waiting-[r i:]] in respect ot’ w] {)lt’encke  referred to in the said Sc’bedule or who hw :1
prcvi(ms c(miicti(m in rc~pecl t~f an (Jfi’ence refmrd IL) in  Itcm 1 ~w 2 of” the wlid
Schedule, IIIUS[  bc brcmgbt  bet’(m cour[ in order  [() be dea![ with in ten])s  ot’ Section 71,4
()( the princip:ll Act.

(3) For the purp(~ws  01” this sectitm ‘unconvicted  ptuwn’ has the tmzming  git en  I(I it

in wx[ion 7 I A 01” the principal Act.

Short title and c{)t]lllle]]celllellt
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MEMORANDUM ON THE OBJECTS OF THE CRIMINAL
PROCEDURE AMENDMENT BILL, 1998

1. Section 28( I )(g) ot’ the Constitution of the Republic of South Africa, 1996, states
as follows:

“(I ) Every child has the right—
(g) nol to be detained except as a measure of last resort, in which case, in addition

to the rights a child enjoys under sections 12 and 35, the child maybe detained
only for the shortest appropriate period of time, and bas the right to be—
(i)- kept separately fr~m detained persons over the age of 18 years; and

(ii) treated in u manner, and kept in conditions, that take account of the
child’s age.”.

2. Section 29 of the Correctional Services Act, 1959 (Act 8 of 1959), which provides
for the detention of unconvicted  juveniles, was amended in 1994. The effect of this
amendment, which came into operation on 8 May 1995, was, in general terms, that an
unconvicted  person under the age of 18 years could not be kept in a prison, police cell
or lock-up. The commencement of this 1994 Amendment Act gave rise to numerous
pmctical problems which impacted negatively on the criminal justice system. The main
problem was the lack of adequate secure care facilities and the fact that these places are
generally not geared to cater for the hardened juvenile criminal. As a result, these
juveniles were released or taken up in institutions or places of safety where little or no
security existed, from where they often absconded, only to commit further serious
crimes. In order to address this problem section 29 was amended in 1996 again by way
of a Private Member’s Bill. The aim of this Amendment was to give the courts a limited
discretion to order the detention of unconvicted  young persons accused of having
committed certain serious crimes in prisons after their first appearance in court. It,
amongst others, gave the courts a discretion to order the detention of accused persons
between the ages of 14 and 18 years in prison, if the presiding officer had reason to
believe that such detention was necessary in the interests of justice and the safety and
protection of the public and that no secure place of safety was available for such
detention. This category of otienders could, however, only be detained if they were
accused of having committed certain serious crimes mentioned in Schedule 2 to the
Correctional Services Act, “or any other offence, in circumstances of such a serious
nature as to warrant such detention” (the latter category often being referred to as
“non-scheduled offences”  ). A further safety mechanism was built in by requiring the
courts, which order the detention of youths, to review these orders every 14 days. In
determining whether the interests of tbe administration of justice and the safety and
protection of the public necessitate the detention of a child as set out above the courts are
obliged, on the strength of oral evidence led by the State, to take into account, amongst
others, the following factors:

* the risk of the child absconding from a place of safety;
* the risk of causing harm to other persons awaiting trial in a place of safet y; and
* the disposition of the child to commit offences.

3. This 1996 Amendment was primarily intended, as a temporary measure, to address
the lack of secure care facilities to hold children who are alleged to have committed
serious crimes, pending the establishment of suitable facilities. Because the 1996
Amendment was intended to be of a temporary nature, certain provisions thereof were
designed to lapse automatically on 10 May 1998. Before 10 May 1998, section 29(2)
pro~ded  that juveniles could be detained in a prison, police cell or lock-up after arrest
until they are brought before a court, for a period not exceeding 24 hours if the juvenile
is under 14 years and for a period not exceeding 48 hours if the juvenile is 14 years or
older, but under 18 years. Since 10 May 1998, when the “lapsing” of these provisions
took effect, the position is that juvenile “offenders can still be detained in prisons, police
cells or lock-ups before their first appearmce in court, but not for longer than 24 hours.
There are still not enough secure care facilities to revert to the ideal situation, namely a
general  prohibition on the detention of children under the age of 18 years in prisons,
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l~t]lice ccll~ tmd luck-ups and until [hen. in tinier to pItNect the public ,  dangtmms
ju\cllilc  crilllinals  will huve to be hept in prisons, where  the Depwlnwn[s  of’ Wel(’:ut  dnd
( “(wrcu[i(]n:[l Set-vicc( w ill cnwrc  lha[ they :]rc kept sepw:lte from adul[s  and thdt thei[-
~]~c~ltil llCL!Lf\  tl~ c h i l d r e n  ~lt-e ~J[cr~d  I’or,

-1. SIIIW 01” (Iw  Imwe  inlp(wl;lnt  wpccls  of” the Bit! we highlighted hereunder, ~idLIw

I ()(’[Iw  Bill inwr[~ il ncw wcti(m 71A in Ik Crimint]l  J%)uedurc  ACI. 1977(Ac[  No. 5 I
of”  I ‘)77),  10 dc~l wilh the dc[cntion (JI’ unc(mliutcd  ymng p e r s o n s ,

4.  I Propowxt secti(m 7 I A( I ) st:itcs,  As u general rule, [hat WI uncxmvicted  perw~n
under [he age of” I 8 ye:irs cunnot be detained in u police cell, lock-up fw pris(m. The
cx~cpti[)ni to this gcncr:il  rule und the circumstwwes  in which the exceptions :ipply. :ut
wt t)ut in (he other provisimls in this new seclion 7 I A, Proposecl secti(m 71 A( I ) is alw)
intended [() ti)cus presiding otiiccrs (m (~ther provisions in the C’rimin;il Procedure ACI.
1977, which cou]d hc ~lppliecf  in tlppropriate circumst:mces  where it would he in (he bes[
interests ot [he child t{) do so; hence the retkrcnce tu Chtipter 9, dealing with buil, :lnd
wxti(ms 50, 71 and 7?, which :IIS()  regu[:ite the positi(m  of” children :if’ter w-rest. The
Iw(mt  struc[urc of the Bill HI1OWS ftw three categories ot’children  [() be detoined, pending
the tindisation  nt’ their trials imd sentences. These categories are kugely determined by
[he oft’ences committed by the persons in question which are set out in the proposed new
Schedule 8 to the Criminal Procedure  Act, 1977. The otfences  set out in this Schedule
include the most serious of’ all otfences. This means th:[t only the most dangerous and
hmtened  uwaiting-triul juvenile offenders will be detained  in a police cell, lock-up or
prison.

4.? Proposed suhsectifms (2) anti (3) of section 7 I A provide that children under the
~]ge of’ 18 yew-s  cm be detained in ii p~~lice cell or lock-up for a maximum of’ 48 hours.
pending [heir  first iippwrmce in court, The 48 hour limit is in line wi!h section 35 of the
Constitution ;md wction 50 of the Criminal Procedure Act, which set similar time limits.
Proposed subsection (2) deals with the position of children who have cmnmitte(i  any
otfence other than m Offcncc referred to in Schedule 8, whilst proposed subsection (3)
deals with the position ot’children who have commit(ed  Schedule 8 oti’ences. In the case
of non-schedu!c 8 olt”ences the criteria which htive to be met before a person can be
detuined in a police cell or k)ck-up  tire very stringent. These criteria we set out in
proposed  subsection (?)(~l) to (c). In the case of’ children accused of having committed
Schedule  8 oticnces, the criteria we less onerous.

4.3 Proposed section 71 A(6) provides that children under the :ige of } 8 yews who
.

have committed Schedule 8 otiences or who are uwaiting tri:il in respect of’ an offence
referred tn in Schedule 8 or who have ii previous conviction in respect of’ rape or murder
may bc detilined in u prison after their first :tppearance in court. A person under the itge
of’ l-l yem who falls in this cate:ory  can only be so Llctiiined ifthc  prosecuting ;tuthority
bus confirmed that the child is (t) he charged with a schedule  8 offenct md that there is
sufficient evidence to institute u prosecution  against the person. Again, certain criteria
luvc to be s:t[isfied  before detention in H prison can be ordered, These criteriu are set out
in propowxi  scctitm 7 I A(6)((/~)(  i) to (iv). One t~f these is that [he dtxenti(m must be in the
interests of the :Ldministration of’ justice or the saf’ety  of’ the public. Such detention can
also tmly tuke pl:we if’ ii c:tn be shown that the person cunnot be pl;lctxl in a secure plxx
t)t sa!ety which is specially designed [o acconlnmt:ite  h:udened iuvenilc otiknders, This
subwcti{m lur[hcrm~we  obliges p r e s i d i n g  otticcrs  to enter rwsons for ordering  the
dc[enfitm  t)f’ juveniles on the record (d’ the pmceeciings and 10 recomsidcr  their (mlcri {~1’
dutcnti~m every 1-l days.

4,-I When the criteri:i contemplated in subsection (6) are considered in order t{} mahe
~1 decision regmxling the de[enti(m  of a child in prison, the court must, in ternls [)f’
pr[)poscd  secti(m  71 A(7) c(msi(ier  appropri:ltc evidence pluced before it by (he State m
:my other interested p;lrty.

4.5 The Bill alst) requires:1  police ofticia[ who detains a child to prmide the court will)
a rcp[w[. explaining why it w:ls necessary to det~lin the child in a police cell m lock-Lip
prior 10 his (lr her first court :Ippewance.

4.6  III terms of pr(~powd  section 71 A(8) [i sworn sttitement must, when there is a
request to [his ctkct. hc provided to the court, prosecutor, investig:tting otlicer or Iegtd



18

representative of the child by the Department of Welfare, setting out the availability or
otherwise of accommodation in a secure care facility or all other information relating to
the features of a secure care facility.

4.7 Clause 4 contains provisions enabling the Minister of Justice to create a
mechanism to monitor the proper application of these new provisions.

5. The Departments of Welftire,  Correctional Services and Safety and Security were
consulted and other role-players, such as magistrates, attorneys-general and the legal
professions were invited to submit comments.


