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GENERAI. EXP1.ANATORY NOTE:

[ 1 Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

BILL
TO amend the Criminal Procedure Act, 1977, so as to further regulate the custody
and detention of unconvicted persons under the age of 18 years accused of having
committed offences; and to provide for matters connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as
follows:—

Insertion of section 71A in Act 51 of 1977

1. The following section is hereby inserted in the Criminal Procedure Act, 1977
(hereafter referred to as the principal Act), after section71: 5

“Custody and detention of unconvicted young persons under the age of
18 years

71A. (1) Notwithstanding anything to the contrary contained in any law
and without derogating from the provisions relating to bail in Chapter 9 and
sections 50(4), (5) and (6), 71 and 72( 1 )(b),  but subject to subsections (2),
(3) and (6), an unconvicted person under the age of 18 years, shall not be
detained in a prison or a police cell or lock-up.

(2) Subject to Chapter 9, dealing with the provisions relating to bail, m
unconvicted person under the age of 18 years who is accused of having
committed an offence, other than an offence referred to in Schedule 8 may,
before his or her first appeamnce  in court, only be detained in a police cell
or lock-up for a period not exceeding 48 hours, as contemplated in section
50( 1), pending such person’s first appearance in court after arrest, if the
member of the South African Police Service or the peace officer concerned
is satistied—
(u) that exceptional circumstances so demand; and
(b) that such detention is necessary in the interests of the administration of

justice or the safety or protection of the public or such person; and
(~) where applicable, that a police official as contemplated in section 59,

or a Director of Public Prosecutions or a prosecutor authorised thereto
by him or her in writing as contemplated in section 59A, as the case
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may be, hiis not been released that person on bail in terms of the said
sections; and

(d) (hut the person concerned cfinnot be placed in the care of—

(f’

( i ) his “or her parent or guardian; -

(ii) any adult person who is prepared to assist the child in relation to
his or her attendance at court and who has a prior relationship of
responsibility towards the child or who is prepared to enter into a
relationship of respimsibility  towards the child; or

(iii) any other suitable person; or
that the person concerned cannot be placed for the period in question
in any institution or place of safety a~ defined in sec~ion 1 of the Child
Care Act, 1983 (Act No. 74 of 1983),  within a reasonable distance
frotm the court in which the appearance will take place.

(3) Subject to Chapter 9, dealing with the provisions relating to bail, an
urrconvicted  person under the age of 18 years who is accused of having
committed an ofience  referred to in Schedule 8 or who is awaiting-trial in
respect of an oflence referred to in the said Schedule or who has a previous
conviction in respect of an offence referred to in Item 1 or 2 of the said
Schedule, may, before his or her first appearance in court, only be detained
in a police cell or lock-up for a period not exceeding 48 hours,
contemplated in section 50( 1), pending such person’s first appearance in
court after arrest, if the member of the South African Police Service or the
peace otiicer concerned is satisfied that—
((I)  such detention is necessary in the interests of the administration of

justice, or the sofety  or protection of the public, or such person; and
(b) the person concerned cannot be placed, within a reasonable distance

((’,

frotn  the court in which the appearance will take place, in a secure
place of’ safety, referred to in section 28 of the Child Care Act, 1983,
(Act No.74  of 1983), which is intended to be used and is being used as
J secure care facility for the appropriate physical, emotional and
behavioral containment of persons under the age of 18 years who
have been ~ccused of’ having committed serious offences and who are
awaiting trial or who are waiting to be sentenced; or
the person concerned cannot be placed in a ~rison within a reasonable
dist~nce from the court in which the appea~ance  will take place.

(4) Where a person is detained in a police cell or lock-up as contemplated
in subsection (2) or (3) the member of the South African Police Service or
the peace oflker  responsible for ordering such detention shall-
(a) provide the court before which the person first appears with a written

(h

report setting out the reasons for the-detention and-an explanation as to
why it was necessary to detain the person concerned in a police cell or
lock-up and to keep him or her there until his or her first appearance
before the court, and of the steps taken to notify the parents or
guardian and a probali(m  Miter as contemplated in section 50(5) of
the arrest of the person; or
if the person is released before he or she appears in a court, provide the
magistmte of’ the magisterial district in which the detention took place
with a written report setting out the reasons for the detention and an
explantition m to why it was necessary to detain the person concerned
in a police ceil or lock-up.

(5) The report referred to in subsection (4)(6) shall be submitted to the
magistrate referred to in the said subsection not later than one court day
after the person concerned has been released from detention.



6

(6) (a) Subject to Chapter 9, dealing with the provisions relating to bail,
an uncxmvicted person under the age at’ 18 years may, after his or her first
appearance in court, only be detained in a prison if’ the provisions of
paragraph (h) are c(mrplied  with.

(b} A person referred to in paragraph (u) shidl only be so detained in a
prison if’ an application far bail has been postponed in terms of section 50(6)
or if bail has been refused in terms of section 60, tind if the court is satisfied
that—

(i) such person is accused of’ having committed an offence  referred to in
Schedule 8 or has been charged with such an otfence or is awaiting
trial in respect of an offence  referred to in the said Schedule or has a
previous conviction in respect of an otfence referred to in Item I or
2 Of the said Schedule: Provided that any such person under the age
of 14 years may only be detained in terms of this subsection if a
Director of Public Prosecutions or a prosecutor authorised thereto in
writing by him or her issues a written confirmation that he or she
intends charging the person concerned with an offence referred to in
Schedule 8 and stating that there is sufficient evidence to institute a
prosecution against the person;

(ii) such detention is necessary in the interests of the administration of
justice or the safety or protection of the public or such person;

(iii) there is a likelihood that the person, on conviction, could be

(iv
sentenced to imprisonment without the option of a fine; and
the person concerned cannot be placed, within a reasonable distance
fron~ the court in which the appearance will take pliice, in a secure
plil~e of safety referred to in section 28 of the Child Cure Act, 1983
(Act No. 74 Of 1983),  which is intended to be used and is being used
as a secure cure facility for the appropriate physical, emotional and
behaviaural  containment of persons under the age at’ 18 years who
have been irccused of having committed serious oti’ences anti who
we awaiting trial or who are waiting to be sentenced.

(() The court shall enter its reasons for ordering the detention of such a
person in prison in terms of this section on the record of the proceedings.

(d) If, for the purposes of this section, the age of the person concerned is
placed in dispute und the State cannot, on a btrlance of’ probabilities, prove
that he or she is over the age of 18 years, the person concerned wil I be
deemed to be under the age of 18 years.

(c) A person detained in prison in terms of this section must be brought
before a court within every 14 dtiys for the detention order to be
reconsidered in terms of this subsection and the court shall enter its reasons
for any decision mude in this regard on the record at’ the proceedings.

(f) Whene\er  the order for the further detention of a person is to be
reconsidered M contemplated in paragraph (e), and the presiding oflicer that
made the order is not available for any reason, the order shal I be
reconsidered by a presiding otficer of Ihe court that made the order (w, by a
presiding ofticer of irny available lower court within the jurisdiction of the
regionid court in which the person is to uppear.

(7) Before u court makes any decision in terms of subsection (6) to dettiin
or further detain such a person in prison the court shall consider any
appropriiste  evidence placed before the court by the State or, where
appropriate, by any other person huving  an interest in the matter, including
evidence, where tipplicable, in respect of-
(t~) the requirements referred to in subsection (())(b)(i) to (iv);
(b) the best interests of the child;
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(,) [he iivailhility  (Jr otherwise 01’ u secure cure t’trcility  within the
nwuning of subsection  (a) ,  including the sworn s ta tement
rc[’erred to in subwclion  (8);

(~1) (he risk of the person causing  harm to other persons in a secure care
I’ilcility within the meaning of subsecti(m (to);

(c) the period for which the person has already been in custody since his
(x her wrest;

(/) the probfible  period Of detention until the disposal or conclusion of the
trial;

(,Y)  the reason for any delay in the dispostil or conclusion of the triid and
any fault on the part of the person in question or his or her legal
representative or the State with regard to such delay;

(h) any impediment to the preparation of’ the person’s det’ence or any delay
in obtaining Iegul representation which may be brought about by the
detention ot’ the person;

(i) the sttite of heidth of the person;
(j) the disposition Of the person to commit serious offences, particularly

(I1ow mentioned in Schedule 8;
(k) the risk of the person absconding from  a secure care facility within the

meaning of subsection (r5)(b)(iv);
(1) the reports referred to in subsection (4)([1)  or (b);
(m) the seriousness of the offence in question; or
01) any other factor which the court deenls necessary.

(8) ((l) Whenever the court is required to make a decision in terms of
subsection (6) to detain or further detain a person in a prison any
functionary responsible for the provision and management of’ a secure cxrre
facility within the meaning of’ subsection (6)( b)(iv), within a reasonable
distance from such court, shall, upon the request of the presiding ofticer,
investigtiting ofticer,  prosecutor or legal represenkrtive,  as the case may be.
forthwith submit to the court trnd, where applicable, such other person
making the request, u sworn statement providing information in respect
o f -

(i) the availability or otherwise ot’ accommodation for the person in
question; mlcl

(ii) till other relevant inkmnution relating 10 the umenities and feiitures
of the facility which enable it to be used as such a secure ctire t’utility.

(b) Whenever the court is required [o make a decision in terms of
subsection (6) to detain or further detain a person in a prison aml, on the
evidence placed before it, is unable to ascertain whether a secure care
facility within the meiming  of subsection (6)( b)(iv) is available or not for
the accommodation of the person in question, the court shall then be
competent to make an order for the person concerned to be detdined in a
specilic secure cwe facility within the metining  of subsection (6)(h)  (iv ), a~
stated in the order:  Provided that it’ the person concerned cannot fur ;my
reason be accon~nmlated  in such secure care fucil it y, the person shuli be
detained in the prison mentioned in the said order.

(c) The Director-General  of’ t he  Depa r tmen t  of Welfure  shall, for
purposes of circukrting to stakeholcters,  from time to time, provide the
Director-Gtmertil  of the Department of Justice with all relevant information
reloting to this section in order to ensure the effective and proper
application thereof.

(9) A person dettiined  in terms of’ subsection (6) shall, tis soon w possible
ufter  his or her wrcs(, where ~pplicab]e, be atiorded the opportunity [o
obtain Icgtil rcpresentution  M provided for in section 3 of the Legtil Aid Act,
1969, (Act No. 22 of 1969).

( I ()) The highest priority shall be given to the most expediti(ms
processing of’ the triul of a person detuined in ter]iw of subsection (6),
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( I I ) A puwm referred [t) in subsections (2), (3) or (6) who is detained in
a priwm (N a police cell or lock-up or who is being moved in cus(ody 10 or
I’1011) a c(mr[ or who, while in custody, attends u court or a preparatory
cxamina[ion.  shalt be kept separately from any person over the age of 18
years who is in custody and a person ret’erred  to in subsection (2) shall be
hcpt wparalely fr(ml any person referred to in subsection (3) or (6), and
shall be treated in a manner, and kept in conditions, that take account ot’ the
child”s age: Provided tt-mt he {Jr she may be permitted to communicate with
such a person in custody who has been or is to be charged jointly with him
{w her, it’ the c{)rrectional oftkial in charge of the prison or the police ofiicial
in charge of the police ceil or lock-up in which he or she is detained, is of
the opinion that such communication will not be detrimental to him or her:
Provided farther that any female person under the age of 18 years detained
under this section shtill, while in detention, be kept separately from any
male person,

( 12) When m female person under the age of 18 years is detained or is in
custody, she shall be under the care of a woman.

( 13) For the purposes of this section, ‘ unconvicted  person’ means a
pers(m who is tin awaiting-trial prisoner, before conviction or sentencing, in
respect of the otience or otiences in terms of which he or she is or may be
brought before the court.”.

Addition of Schedule 8 to Act 51 of 1977

2. ‘rhe following Schedule is hereby added to the Criminal Procedure Act, 1977, after
sch(xlllk  7:

“SCHEDULE 8

(Section 71A)

1.  Murder
‘)
i

4.
5,
6,
7.
8.
9.

i ().

11,

12.

Rape
Robbery-
(a) when [here we aggravating circumstances; or
(b) involving the taking of a motor-vehicle
Assault involving the infliction of grievous bodily harm
Indecent assault involving the infliction of grievous bodily harm
Indecent assuuh on a child under the age of 16 years
Kidnapping
Public violence
Any otience referred to in section 1 or 1 A of the Intimidation Act, 1982 (Act
No. 72 of 1982)
Any otlence referred to in section 13(,f) of the Drugs and Drugs Tratlicking
Act, 1992 (Act No. 140 of 1992), if it is tilleged tha-
(~[) the value of the dependence-producing substance in question is more

than R50 000;” or
(b) the value of the dependence-producing substance in question is more

than R 10 ()()0 and that the otfence was committed by a person, group of
persons, syndicate or any enterprise acting in the execution or
furtherance of a common purpose or conspiracy

Any {)ffence relating ttJ—
((I)  the dealing in or smuggling of ammunition, tirearms,  explosives or

ar[munent;  or
(b) the possession of an automatic or senli-automatic  lirearm, explosives or

urmament
Any (~tl’ence  relating to exchange control, corruption, extortion, fraud, forgery,
uttering or theft-
((I)  involiing amounts ot’ more than R50 000;”  or
(h) inlolvitlg amounts of more than R 10000,” if it is alleged that the offence

was committed by a person, group of persons, syndicate or any enterprise
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ac[ing in the execution or furtherance of a common purpose or
c(mspiracy

13. Any other otfence of a serious nuture it’ it is alleged that the offence was
committed by a person, group of persons, syndicate or any enterprise, acting
in the execution or furtherance of a common purpose or conspiracy

14, Any conspiracy or incitement to commit any offence referred to in this
Schedule or tin attempt to commit any of the offences referred to in Items 1, 2
or 3 of’ the Schedule. ”

Repeal of laws

3. Section 29 of, and Schedule 2 to, the Correctional Services Act, 1959 (Act No. 8 of
1959), ore hereby repealed.

Monitoring of section 71A of Act 51 of 1!)77

4. ((I) The Minister of Justice—
(i) shall make regulations prescribing the procedures to be put in place to assess

the proper application of, or compliance, with the provisions of section 71 A of
the principal Act and to assess the implications or effectiveness thereofi

(ii ) shall make regulations prescribing the form and contents of the reports
required in terms of subsection (4)(u)  and (b) of the said section; and

(iii) may make regulations prescribing wry other matter which, in the opinion of
the Minister, is necessary to ensure compliance with the provisions of the said
section and the effectiveness thereof.

(b) The Minister of Justice may, in the manner prescribed by regulation, direct that the
application of section 7 I A of the principal Act be monitored and evaluated by the
Director-General ot’ the Department of Justice, and, where applicable, by any other
relevant departments, annually or at other specified intervals, with the object of
assessing the implications, or etlkctiveness,  or the proper application of or compliance
with the provisions of that section.

([) Eiwh directive issued in terms of pamgraph (b) shall be formulated after
consultation with the ministers responsible for welfare, safety and security and
correctional services, as the case may be.

Transitional Arrangements

5.( 1 ) Within 7 days after the commencement of this Act, or such longer period as may
be agreed to by the court, every unconvicted person under the age of 18 years, who is in
detention in a police cell, lock-up or prison and who is accused of having committed WI
offence, other than an otfence referred to in Schedule 8 to the principal Act must be
brought before court in order to be dealt with in terms of section 71 A of the principal
Act.

(2) Within 14 dtiys after the commencement of this Act, or such longer period as may
be agreed to by the court, every unconvicted person under the age of 18 years who is in
detention in a prison and who is tilleged to have committed an otfence mentioned in
Schedule 8 to the principal Act or who has been charged with such an otfence or who is
awaiting-trial in respect of an offence referred to in the said Schedule or who hw a
previous conviction in respect of an offence  referred to in Item 1 or 2 of the said
Schedule, must be brought before court in order to be dealt with in terms of section 71 A
of the principal Act.

(3) For the purposes of this section ‘uncmvictetl  person’ has the meaning given to it
in section 71 A of the principal Act.

Short title and commencement

6. This is the Criminal Procedure Amendment Act, 1998, which takes effect on a date
fixed by (he President by notice in the Ga:ette.
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ill13MORANL)UM  ON THE OBJECTS OF THE CRIMINAL
PROCEDURE AMENDMENT BILL, 1998

1. Section 28( I )(q) of the Constitution ot’ the Republic of’ South Africa, 1996, states
m follows:”

“( I ) Every  child has the right—
(,q) not to be detained except as a measure of last resort. in which case, in addition

to the rights a child enjoys under sections 12 and 35, the child may be detained
only for the shortest appropriate period of time, and has the right to be—
(i) kept separately  from detained  persons over the age of 18 yew-s; and

(ii) 11-eated in a manner, and kept in conditions, that take account of the
child’s age.”.

2. Section 29 of the Correctional Services Act, 1959 (Act 8 of 1959), which provides
for the detention of’ unconvicted  juveniles, was amended in 1994. The etiect of this
iunendment,  which came into operation on 8 May 1995, was, in general terms, that an
unconvicted  person under the age of 18 years could not be kept in a prison, police cell
or lock-up. The commencement of this 1994 Amendment Act gave rise to numerous
pri]ctical  problems which impacted negatively on the criminal justice system. The main
problem was the lack of adequate secure care facilities and the fact that these pltices are
gerwmlly not geared to cuter for the hardened ,juvenile criminal. As a result, these
juveniles were released or ttiken up in institutions or pliices of’ safety where little or no
security existed, from where they often absconded, only to commit further serious
crimes. in order to address this problem section 29 was amended in 1996 again by wtiy
of a Private Member’s Bill. The aim of this Amendment wtis to give the courts a limited
discretion to order the detention of unconvicted  young persons uccused of having
committed certain serious crimes in prisons after their first appearance in court. It,
amongst others, gave the courts a discretion to order the detention of accused persons
between the ages of’ 14 and 18 years in prison, if the presiding otlicer had reason to
believe that such detention was necessiiry in the interests ofjustice  and the safety and
protection of the public and that no secure place of safety was available for such
detention. This category of otienders could, however, only be detained if they were
accused of having committed certain serious crimes mentioned in Schedule 2 to the
Correctional Services Act, “or any other offence, in circumstimces  of such a serious
nature as to warrant such detention” (the latter category often being referred to as
“non-scheduled offences” ). A further safety mechimism was built in by requiring the
courts, which order the detention of youths, to review these orders every 14 days. In
determining whether the interests of the administration of justice and the safety and
protection of the public necessitate the detention of ii child as set out above the courts tire
obliged, on the strength of oral evidence led by the Stiite, to take into account, amongst
others, the following facturs:

* the risk of the child absconding from a place of safety;
* the risk of causing harm to other persons awaiting trial in a place of safety; and
* the disposition of the child to commit ofiences,

3, This 1996 Amendment was primarily intended, as a temporwy metisure, to address
the lack of secure care facilities to hold children who are alleged to have committed
serious crimes, pending the establishment of suitable facilities. Because the 1996
Amendment was intended to be of a temporiiry nature, certain provisions thereof were
designed to lapse automatically on 10 May 1998. Before 10 May 1998, section 29(2)
provided that juveniles could be detained in a prison, police cell or lock-up after arrest
until they are brought before a court, for a period not exceeding 24 hours if the juvenile
is under 14 years and fur a period not exceeding 48 hours if’ the juvenile is 14 years or
older, but under 18 yew-s. Since 10 May 1998, when the “lapsing” of these provisions
took effect, the position is that juvenile offenders can still be detained in prisons, police
cells or lock-ups before their first app~ilrimce in court, but not for longer than 24 hours.
There ilre still not enough secure care facilities to revert to the ideal situation, namely a
general prohibition on the detention of children under the age of 18 years in prisons,
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police cells tind Itlch-ups  and until then, in order to protect the public, dtingerous
juvenile criminals will huve to be kept in prisons, where the Departments of Welfare and
Correctional Services  will ensure that they are kept separate from adults and that their
special needs as children are catered for.

4. Some of the more importtint  aspects ot’ the Bill m-e highlighted hereunder. Clause
1 of the Bill inserts a new section 71 A in the Criminal Procedure Act, 1977( Act No. 5 I
of 1977),  to deal with the detention of unconvicted  young persons.

4.1 Proposed section 71 A( 1 ) states, as a general rule, that tin unconvicted  person
under the age of 18 years cannot be detuined in a police cell, lock-up or prison. The
exceptions to this general rule wd the circumstances in which the exceptions apply, tire
set out in the other provisions in this new section 7 1A, Proposed section 7 I A( 1 ) is tilso
intended to focus presiding officers  on other provisions in the Criminal Procedure Act,
1977, which could be applied in appropriate circumstimces  where it would be in the best
interests of the child to do so; hence the reference to Chapter 9, dealing with bail, and
sections 50, 71 and 72, which also regulate the position of children after arrest. The
broad  structure of the Bill allows for three categories of children to be detained, pending
the finalisation of their trials and sentences. These categories are largely determined by
the offences committed by the persons in question which are set out in the proposed new
Schedule 8 to the Criminal Procedure Act, 1977, The otiences set out in this Schedule
include the most serious of all offences. This means that only the most dangerous and
hardened awaiting-trial juvenile otienders  will be detained in a police cell, lock-up or
prison.

4.2 Proposed subsections (2) and (3) of section 7 I A provide that children under the
age of 18 years can be detained in a police cell or lock-up for a maximum of 48 hours,
pending their first appeumce in court. The 48 hour limit is in line with section 35 of the
Constitution and section 50 of the Criminal Procedure Act, which set similar time limits.
Proposed subsection (2) deals with the position of children who have committed any
of fence other than an offence referred to in Schedule 8, whilst proposed subsection (3)
deals with the position of children who have committed Schedule 8 offences. In the case
of non-Schedule 8 otiences the criteria which have to be met before a person ctin be
detuined in a police cell or lock-up are very stringent. These criteria are set out in
proposed subsection (2)(({)  to (e). In the cuse of children accused of having committed
Schedule 8 otierwes,  the criteria ore less onerous.

4.3 Proposed section 7 I A(6) provides that children under the age of 18 years who
have committed Schedule 8 offences  or who are awaiting trial in respect of an otl’ence
referred to in Schedule 8 or who have a previous conviction in respect of rape or murder
may be detained in a prison after their first appearance in court. A person under the age
of 14 years who falls in this cutegory  can only be so dettiined  if the prosecuting authority
has confirmed that the child is to be charged with a Schedule 8 otience and that there is
sutlicient evidence to institute a prosecution against the person. Again, certain criteria
have to be satisfied before detention in a prison can be ordered. These criteria are set out
in proposed section 7 I A to (iv). One of these is that the detention must be in the
interests of the administration of justice or the sufety  of the public. Such detention can
also only take place if it con be shown that the person ctinnot be placed in o secure place
of safety which is speciidly designed to accommodate hardened juvenile offenders. This
subsection furthermore obliges presiding officers to enter reasons for ordering the
detention of juveniles on the record of the proceedings tind to reconsider their orders of
detention every 14 days.

4.4 When the criteria conternpltited in subsection (6) are considered in order to make
a decision regfirding  the detention of a child in prison, the court must, in terms of
proposed section 7 1A(7) consider flppropriate  evidence placed before it by the State or
any other interested p~rty,

4.5 The Bill also requires a police otllcial who detains a child to provide the court with
a report. explaining wby it was necesswy  to detain the child in a police cell or lock-up
prior to his or her first court appearance.

4.6 In terms of proposed section 7 I A(8) a sworn statement must, when there is ti
request to this effect, be provided to the court, prosecutor, investigating otlicer or legal
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representative of the child by the Department of Welfare, setting out the availability or
otherwise of accommodation in a secure care facility or all other information relating to
the features of a secure care facility.

4.7 Clause 4 contains provisions enabling the Minister of Justice to create a
mechanism to monitor the proper application of these new provisions.

5. The Departments of Welfare, Correctional Services and Safety and Security were
consulted and other role-players, such as magistrates, attorneys-general and the legal
professions were invited to submit comments.


