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(; f+; NERAI.  EXP1.ANATORY NOTE:

Words underlined with a solid line indicate insertions in
existing enactments.

BILL
To provide for the establishment of an Office for the protection of witnesses; to
regulate the powers, functions and duties of the Director: Office for Witness
Prtitection; to provide for temporary protection pending placement under
protection; to pr&ide for the placement of witnesses and related persons under
protection; to provide for services related to the protection of witnesses and related
persons; to amend the Criminal Procedure Act, 1977, so as to make provision for
witness services at courts; and to provide for incidental matters.

B E IT ENACTED by the Parliament of [he Republic of South Africa, as
rollows:-

Definitions

1. ( I ) In this Act, unless the context otherwise indicti(es—
(i)

(ii)

(iii)

(iv)
(v)

(vi)
(vii)

(viii)

“commission” means finy commission o!’ inquiry appointed in terms of an Act 5
of Parliament; (xv)
“Complaints Directorate” means the Independent Complaints Directorate,
esttiblished under section 50 of the South African Police Service Act, 1995
(Act No. 68 of 1995); (xiv)
“Constitution” means the Constitution of the Republic of South Africa, 1996 10
(Act No 108 of’ 1996); (xi)
“Department” means the Department of Justice; (v)
“Director” means the Director: Office for Witness Protection, appointed in
terms of section 3(l); (vi)
“Director-Genertil” means the Director-General: Justice; (vii) 15
“Director of Public Prosecutions” means any Director of Public Prosecutions
appointed under section 13( I ) of the National Prosecuting Authority Act,
1998 (Act No. 32 of 1998); (viii)
“interested functionary” means—
(a) the Director of Public Prosecutions responsible for the institution and 20

conducting of criminal proceedings in respect of any offence referred to
in the .!khedrrle to this Act, in respect of which a witness is or may be
required to give evidence or has given evidence on behalf of the State;

(b) any person designated thereto in writing by—
(i) the chairperson of a commission or the person presiding at 25

proceedings before a commission;
(ii) the pers(m presiding ot proceedings before a Tribunal;

(iii) the judicial oticer presiding at inquest proceedings under the
Inquests Act, 1959 (Act No. 58 of 1959); or
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(ix)

(x)

(xi)
(xii)

(xiii)

(xiv)
(xv)

(xvi)

(xvii)

(xviii)

(xix)
(xx)

(xxi)

(xxii)
(xxiii)

(xxiv)

(xxv)

+

(i]) [k Executive  Director  of [he Complaints Direc[orute or the
perwm presiding at or heading an investigtition conducted
by the Complaints Directorate.

bcl’hre wh(m~ a witness  is or may be required t[~ yi~e evidence  or has
given evickncc:  or (i) 5

(~) for the purpow of” Chapters  5 and 6 oi’ the P r e v e n t i o n  of Organiwd
Crime Act, 199’8, the National Director as c(]ntcmplated in scc[ion  I of
tlmt Act;

“luw enforcemcn[  otlicer”, for the purposes of the Schedule I(I this Ac(.
includes- I ()
((l) a member ot’ the National Intelligence Agency or the South  At’ricm

Secret Service, established under the Intelligence Services Ac(, 1994
(Act No. 38 of 1994); and

(h) u correctional officiiil in the employ ot the Department of Correctional
Services; (xxv) 15

“member of the Office” means the Director, Deputy Director  ancl any other
person contemplakd  in section 3(5)(a); (xvi)
“Minister” means the Minister of Justice; (xvii)
“National Director” means the National Director of Public Prosecutions.
referred to in section [ 79(1 )([/) of the Constitution; (xviii) Z()
“Ofke”  metins the Otlke  for Witness Protection, estub]ished by scu[ion 2,
including any branch o(tice established in terms of section 2(2); (xiii)
“place of safety” means J place of safety as designated by the Director; (xix)
“prescribed” means prescribed by regulation made under section 23: (xxiv)
“proceedings” mean i.rny— 25
({/) criminal proceedings in respect of any oifencc referred to in the Schedule

to this Act;
(b) proceedings before a com]nission  or a Tribunal;
(c) proceedings under the Inquests Act, 1959 (Act No. 58 of 1959);
([/) proceedings relating to tin investigation conducted by [he Complaints 30

Director-ute; or (xxii)
(e) proceedings referred  to in Chapters 5 and 6 of the Prevention of

Organised Crime Act, 1998;
“protected person” means any person who has been placed under protection;
(ii) 35
“protection” means tiny protection in terms of this Act, excluding temporary
protection as contemplateci in section 8, and may include the relocation or
change of identity of, (jr other related assistance or services prot’ided  to, a
protected person, as prescribed; (iii)
“protection agreement” means an agreement referred to in section I I: (iv) 40
“related person” means any member of the family or house  holci of a witness,
or any other person in a close relationship to, or associatiorr with, such
witness; (xxiii)
“security ofticer” means any security oflicer seconded in terms of section
6(1); (xx) 45
“this Act” includes the regulirticrns; (xii)
“Tribunal” means any Special Tribunal established under section 2 of the
Special Investigating Uni[s aml Special Tribunals Act, 19% (Act No. 74 of
1996);  (xxi)
“witness” means tiny person who is or may be required to give evidence. or 50
who has given evidence in any proceedings; (ix) and
“witness protection ofticer” means any witness protection otiicer appointed in
terms of section 5(I). (x)

(?) For the pUrpOSM of sections IS, 16, 17, 18, 19, 21 and 22, and where applicable,
any witness or related person who htis been placed under temporary protection in ternls 55
(~t’ section 8( 1 ) ancl who, a{ the expiry of such temporary protection, is—

((I) placed under protection, shall be deemed to have been a protected person from
the date of his or her placement under temporary protection: or



(b) discharged from tcmp(mrr)  p[-(mx[i~)n  without being placed under protw[ion,
shall be dccmcd  to ha\e  been a protected person only for [he period during
w bich hc (w \tlc was under  temporary protection.

I+;stablishment  of’ (Mice for Witness Protecting

2. ( I ) ‘1’here is hereby e~ttiblishcd  tin otlke within the Department ctilled [he Oftice for S
Witness Protection,

( 2 ) The Minis[er muy, alter consultation with the Minister for Satety and Security and
the National Direc[or,  by notice in [be (i/:,t~fte-

([1) establish d branch ot’lice  of’ the office in any detined area for the purpom of”
the whninistrtition of’ this Act; I 0

(/)) abolish any branch ollice (w incorporate it with any other such otfke, and may
for this purpose mike any adtninistrtitive or other arrangements as he or SIW
may deem necessary: or

(c) umeml or withdraw a notice issued in terms of’ this subsection.

Director and members of (Mice Is

3. ( I ) The Minister must, subject to the laws governing the public service. appoin[  a
pers(m to the ollice of’ Director: Ottice for Witness Protection,”  who shall be the head of”
the ()[lice.

(2) The Director shall exerciw the powers. perl’(mn the functions and carry out the
duties conferred  LIpon,  assignd to or imposed upon him or her by or under this Act,
subject to the control aml Lfirectiot]s of [he Minister.

(~) Whenever the Director  is for any reason unable to exercise, perform or carry out
his or her powers, tuncti(ms und duties or when [k appointment of’ a person ~s Director
is pending, the Minister may, subject to the laws governing the public service, appoint
a person as Acting Director to exercise, perform or carry out the powers. functions and
duties (i the Director.

(4) The Director-Gerwral  tnuy, subject to the Itiws governing the public service.
Jppoint  a person as Deputy Director: office for Witness Protection who shall, subject to
the control and directions of the Director, exercise, perform or carry out wry powers,
functions and kties conferred upon, assigned to or imposed upon him or her by the
Direct(u-.

(5) ((t) The Director shtill in the exercise 01’ [be powers. perlormwrce  of’ the functions
and carrying out of’ the duties Corltel”red  upon, assigned to or imposed Llpon him tw IKil
by or under this Act, be assisted, subject [() his or her c~)ntrol and direction~, by—

(i) otlicers ot’ the Department designated for’ that purpose by the Dircct~)r-
Ckneral;

(ii ) witness protection of’ficer~:
(iii) security ofticers;
(iv) ofiicer’s of’ WY other Depal”tmetlt of’ Slate sec[mded  to the service of’ the ol~icc.

for a particular serticc,  in terms of’ the laws governil}g  the public ser\ice;
(Y) pcrxms in the scrvicc 01 any public or other body, ins[i[u[ion  or organiwr[ion.

who can render a service in respect of’ tiny rmtter protidd for by or under this
Act and who are by arrangement with the body, institution or organiwtion

,concerned  sectmdtxl  with their consent to the service of the office; and
(vi) ““any other person whose services are obtained by the Director.

(h) For the purposes ot’ paragraph ([/)( v )—
(i) any body, institution or organisation which made an arrangement with the

Director’ as contemplated in paragraph (~~)(v).  must from time to time. if’
requested by the Director  in writing to do so, furnish him or her with a list of
the names of persons, in the employ or under the control of’ th~t body,
institution or organ isatifm.  who are fit and available to assist the Dil-ecto[ m
contemplated in the said subparagraph (v);

(ii) such u body, institution or’ organisation must, at the request of the Director,
designate a person or persons mentioned in the list concerned so to assist the
Director; and

(iii ) the Director may refuse to accept the services of’ a person so designated and

x)

25

30

35

40

45

50

55

may thereupon request the body, institution or organisation concerned to
designate another person.
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([~ Notwithstanding any other law, any ofticer or person seconded to the service of the
office in tcrnls ()( paragraph (a)(iv)  or (v), or any person whose services have been
ob[aincd in terms ot’ ptrrtigrirph (a)(vi  ) may exercise the powers and must perform the
tunc[ions or carry out the duties conferred upon, assigned to or imposed upon him or her
trc)\~~(illle  totiil~e bytl}e  Directt)r ondshall,  intheexercise,  performance  orcamying()ut  5
of such powers, functions or duties, act in terms of the laws applicable [o the Office.

(d) Any person referred to in paragraph (u)(v) or (vi), who is not subject to the laws
governing  the public service, shall be entitled to such remuneration, including
al Iowances for traveling and subsistence expenses incurred by bim or her in (be
exercise, performance or carrying out of the powers, functions and duties conferred 10
upon, assigned to or imposed upon him or her by the Director, as the Minister in
consultation with the Minister of Finance may determine.

Powers, functions and duties of Director

4. ( 1 ) In order to achieve the objects of this Act, the Director—
(a) is responsible for the protection of witnesses and related persons, including 15

temporary protection, and related services in accordance with this Act;
(b) must carry out the administrative duties relating to the protection of witnesses

and related persons, including temporary protection, and related services;
(() may enter into agreements to make use of the services of persons, bodies,

institutions or organisations; 20
(d) may make an arrangement with any Department of State or enter into an

agreement with any person, body, institution or organisation-
(i) in terms of which the Office will be authorised to make use of the

facilities or equipment belonging to or under (he control of such
Department, person, body, institution or organisation; 25

(ii ) in order to obtain documents and other information that may be required
for the protection of a protected person; or

(iii ) regarding an y matter for the purpose of giving etfect to the provisions of
this Act;

(e) must regulate the procedure and determine the manner in which the provisions 30
of this Act shall be carried out by any branch otlice referred to in section 2(2);

(,f)  may designate places to be utilised as places of safety;
(g) must exercise control over witness protection ot%cers and security otticers;

and
(h) may exercise the powers and must perform the functions or carry out the 35

duties conferred upon, assigned to or imposed upon him or her by or under this
Act.

(2) (a) The Director may, either in general or in a particular case or in cases of a
particukrr  nature, in writing delegate any power, function or duty conferred upon,
assigned to or imposed upon him or her by or under this Act to any other member of the 40
Ofiice,

(b) Any member ot’ the Otlice to whom any power, function or duty bas been
delegated under paragraph ((l) shall exercise th:~: power, perform that function or carry
out that duty subject to the control and directiolis  of the Director.

(,) The Director may at any time in writing withdraw such delegation, and the 45
delegation of any power, function or duty shall not prevent the Director from exercising,
performing or carrying out that power, function or duty himself or herself.

(3) All Departments of State must render such assistance as may be reasonably
required in the exercise, performance or carrying out of the powers, functions and duties
cxmt’erred upon, assigned to or imposed upon the Director by or under this Act. 50
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1$’itness protection otlker-s

5. ( I J TIw IJilcc[tlr-(;etlertil  must, subject 10 the laws governing  the public service,
iqqx)in(  I’i)r e:wh brunch (Jllicc estubl  is bed in ternls of section 2(2) a person as witness
pro[ecli(m oliiccr. who shall be the head of such branch office.

(2) Whenever a witness protection  oilicer is t’or any reason unable to exercise,
peri’[wm  or curry out his or her powers. functions and duties or when the appointment of
ii person as wimess protection ot’titer is pending, the Director-General may, subject to
the l~iws governing the public service, appoint a person as acting witness protectiw~
t)t’liccr  tt) exercise, perform or carry out the powers, functions irnd duties of the witness
i)lote~tiot]  otticxr concerned.

(3) In order to achieve the objects of’ this Act and subject to the control and directions
of Ihe Director. a witness protection otilcer may exercise tbe powers and must perform
the [unctions or carry out the duties conferred upon, assigned to or imposed upon him or
hcr by the Direc[or or under this Act.

(4) A witness protection otiicer shidl in the exercise of’ the powers, performance of the
t’unctiom  and carrying out of the duties conferred upon, assigned to or imposed upon
him or her by the Director or under this Act, be assisted by other members of the Otlice
designated for th:~t purpose by the Director.

(5) A witness protection otticer must at till times control and supervise the activities d’
securi[y oflicers in his or her area and must as often m the Director requires, but at Ieust
once every six months, submit a written report to the Director on such activities or on
any other matter  reluting to this Act which the Director requests the witness protection
officer  to deal with in such report.

Security officers

6. ( I ) The Director-General may request—
((~) the Secretwy  for Defence;
(b) the National Commissioner: South African Police Service;
(CJ the Director-General: National intelligence Agency;
(d) the Director-General: South African Secret Service; or
(e) the Commissioner: Correctional Services,

w the case may be, to second any member  of the security services referred to in section
199( 1 ) of the Constitution, or any correctional officiul in the employ of the Deptirtment
of Correctional Services, as a security ollicer to the semice of’ the Otllce in terms of the
laws regulating such secondment.

(2) 10 order to achieve the objects of this Act and subject to the control tind directions
of’ the Director, a security officer seconded in terms of’ subsection ( 1 ) miry exercise the
powers and must perform the functions or carry out the duties conferred upon, ussigned
to or imposed upon him or her by the Director or o witness protection otkr, or in terms
of this Act, und shall, in the exercise, performance or carrying out of” such powers,
functions or duties, act in terms of the laws applicable to the Oftice,

Application for protection

7. ( 1 ) Any witness who htis reason to believe that his or her safety or the safety  of any
reltiled person is or may be threatened by any person or group or class of persons,
whether known to him or her (w not. by reason of his or her being a wiiness,  may—

f’(r)  report such belief—
(i)

(ii)
(iii)

(iv)
(v)

to the investigating oticer in the proceedings concerned;
to any person  in churge  of a police station;
it’ be 01 she is in pris(m.  to the person in clmrge of the prison where he or
she ‘.. being detained or to uny person registered as it social worker under
the Social Work Act, 1978 (Act No. 110 of’ 1978), or deemed  to be so
registered and who is in the service of’ a Department of’ State;
tc~ the public prosecutor or the interested functionary concerned; or
to tiny member  of the OtiIce; and
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()))  apply in [he prescribed  mtinner that he or she or any related person be placed
under prf)tecli(m.

(2) ((/) 1[’ a witness is for tiny reas(m unable to make a report as contemplated in
subwction ( 1 )([1) or [(I make tin application for protection  as contemplated in subsection
( I )(b), any in(crestcd person or the investigating olllcer concerned, who has remon  to
believe [hat the salk[y of the witness or any reltited  person is or may be threatened :is
ctmtempltilccl in subsection ( I ), may make such a rept)rt  or application on behalf of the
wilness.

(l~)Slibjcctt{)section 12, antipplicatit~n f()rprotectit)]l ofa]nillc)r  may belnadebyt)r
on behalf ot’ the minor without the consent ot’ his or herparent  or guardian.

(3) Any personto  whom ar-eport  is made asconkmplattxt  in subsection (l), must
a~sist the applicunt in the making of an application for protection and, unless he or she
is (he Director, must forthwith-

([1) i]lfor[ll  the DirectO1of theapplicatic)n;  and
(b) sub]]~it  theupplicatio]] t()the Director  orawitness  pr(J(ection  (~tlicer.

(4) The Director may, whenever he or she deems it necessary, refer  an application for
protectitm submitted to him or her, to a witness protection ofticer for evaluation and the
submission of a report ascontemplatmt  infection!).

Temporary protection

8. ( I ) The Director or a witness protection otficer—
(a) to whom a report referred to in section 7(I) htis been made;
(b) who has been informed of an application for protection or to whom a written

application for protection has been submitted as contemplated in section
7(.3)(/2); or

(<) if he or she is aware [hat a report or tin application referred to in section 7 is
to be made,

may, pending the tinalisati(m ot’ an application for the protection of a witness or related
person, place the witness or related person concerned under temporary protection as
prescribed for a period not exceeding 14 days, if he or she deems it necessary for the
safety ot such witness or related person: Provided that—

(i) if a report or an application has been rnude as contemplated in section 7(2)((1),
the witness or related person may only be plticed under temporary projection
it’ he or she has consented thereto; and

(ii ) no minor shall be placed under temporary protection without the consent of
his or her parent or guardian,

unless (he Director is ot’ the opinion th~t exceptional circumstances exist which do not
warrant such consent.

(2) [f a witness protection oftker  places a witness or related person under temporary
protection as contemplated in subsection ( l), he or she must report such placement
within 48 hours to the Director.

Reports by witness protection ofiicer

!). ( I ) A witness protection oiker must consider the merits of an application for
protect ion submit tcd or referred to him or her in terms of section 7 irnd rnust-

(LI) as soon as possible after the receipt of such application, but not later than 14
clays thereafter; or

(b) it the person has been placed under temporary protect i(m as contemplated in
section 8( I ), before the expiry of such temporury protection,

rep~m thereon to the Director,
(2) A report referred  to in subsection ( I ) must be in writing ml must include-

(t~) a written indication by the interested t’unctiormry  concerned whether the
person concerned is u witness or not;

(b) a recor~lrnend~iti[)rl  whether the person concerned qualities for protection;
(() particulars relating to the factors referred to in section 10(I); and
(,/) any other mtitter which  in the opinion of the witness protection otticer should

be taken into account,
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(3) [f’ a witnes~  protection ol’liter recommends [hut u person be placed under
prt)tec[itm.  he (w SIW n):iy mde rect)l]l]lletlclatio[ls  with regard to the nature ot’ t h e
protcc[ton,  the expected  dur:ltiot) of the pr-o[ection  and any particular circumstances [hat
ollgh[ to be [Liken in[o :Icc(mnt  in the placement under such protection.

(4) If i] R i[nc~s  protection ofticer Ltcornmcmh  thitt an irppl icat ion for protection be 5
rel’uwd, he or she must inf(mn the Direc[or  ot’ the reasons for such recc>[l]tnendtitic)r~.

Consideration ot’ application t’or protection

lo. ( I ) The Director must in respect  ol an irpplication I’or protection have due regiird
to the report and ]-ecc)tllillellciiltiot]s of the witness protection ollicer concerned, or if’ such
iin [Implication hiis not been rel’erred  to a witness projection o!iicer in terms of section 1 ()
7(4). i]r]y written recc)llllllelld~itions by the interested functioniwy  concerned irs to
whether’ the pcwson  cxmccrned should be placed under protection or not irrrd must also

tilkL! into iL~~OLlllt—
((1) the nature and extent of’ the risk to the stife(y of’ the witness or any relined

person; Is
(b) My dtinger [hut the interests ot’ the community might be atfectecl it’ [he witness

or ilny related person is not placed under protection;
({) the nature of the proceedings in which the wi[ness has given evidence or is or

tl]iiy be required to give evidence, :IS the case mily be;
((/) the importance, relev:lnce and nuture of (he evidence  given or to be given by 20

the witness in the proceedings concerned;
(c) the prob:ibility thiit the witness or any related person will be tible to adjust ((~

protection, hoving  regard to the personal chariwteristics,  circumstances iind

family or other Ltlil(ionships  of the witness or related person;
(f) the cost likely to be involved in the protection OF the witness or tiny reluted  25

person:
(s) the avail:lbility ot’ any other meiuls of protecting the witness or iiny  relirtcd

person without invoking the provisions of this Act; and
(//) any other t’i\Ct[)[- thirt the Director deems relevant.

(2) In order to ~ni]bl~ him or her to make d proper evaluation of illl appli~iltiotl  for 30
protection, the Director must bc :lt’f~wded imrnedi:ite  i]rld fLi]l access to ill]y  police docket
tind statement of :i witness irnd to iL[]y evidence given in iiny  proceedings. iit]d he or she
is entit]ed to obtain copies of any such stutetnent  (n’ of such evidence or uny purt thcre(~f,

(3) After having considered an itpplictitiun t’or protection, the Director miLy -
(a) pending [he iipproviil or r~fusid  ot’ m irppliciition  in terms o] piirugriiph  (b) 01 35

(c), muke any interim iumrngernents  with (he witness or rekited person relilting
to his or her protection in terms of this Act;

(b) iipprov~ the ilppliCiL[ioll  id thereupon place the witness or any r~liit~d  person
under protection in iiCCor&iilC~  with the protection agreement en[ered into by
or on behalf of the witness or reltited  person imd the Director; or 40

(() refuse the ~tppli~iitit)tl  and, where applicable, by written notice to the witness
revoke my tenlp(mlry protection under which he or she or :my reliitd person
has been placed in terms of section 8( 1 ).

Protection agreement

11. ( 1 ) Subject to subsection (2), the Director must. before he or she pliices  uny 45
witness m related person under protectioll—

(a) enter into a written protection agreement with such witness; imd
(b) where ~ppliciibl~, enter into a sepwrte  written protection agreement with each

related person,
setting out the obligations of the Director and the witness or reltited  person in respect of 50
his [w her piacement  under protection.

(2) The Director shall—
((~ ) enter into a protection agreement with the parent or guwdian  of—

(i) a minor; or
(ii) a person who is otherwise not competent to enter into iL legally binding 55

irgreement;  or



16

(b) enter into ~ dral’t protection agreement with u minor referred [o in [he proviso
10 section I 2( 1 ).

(3) 11’ tile Director  has entered into a protection agreement m contemplated in
subwcti(m  (2), he (N she may, as soon as possible after the protected person concerned
becomes  competent to enter into a legally binding agreement, require the protected
person to en[er into a new protection  agreement.

(4) A prottxlion agreement must set out the terms and conditions under which a
wilncss or rcluted person ii 10 be placed under protection, including-

(~{) an obligation on the Director-
(i) to take such reasonable steps as are necesstiry to provide the protected

person with the protection and related services, as referred to in the
projection agreement concerned; and

(ii ) not to keep a protected person under protection in any prison or police
cell, unless otherwise agreed upon;

(b) tin obligu(ion on the witness or the related person—

5

()

5
(i)

(ii)

(iii)

(iv)
(v)

(vi)

(vii)

(viii)

(ix)

where applicable, to give the evidence as required in the proceedings to
which the protection relates;
to meet all financial obligations incurred by him or her that are not
payable by the Director in terms of the protection agreement;
to meet all legal obligations incurred by him or her, including any 20
obligations regarding tbe custody and maintenance of children and
taxation obligations;
to refrain t’rom activities that constitut eacrimimrl offence;
to refrain from activities that might endanger his or her safety or that Of
any other protected person; 25
to accept and give etiect [o iill reasonable requests and directions made or
given by any member of the (Xlice in relation to the protection provided
tohimorherand  hisc)rherobliga(iO1ls;”
to inform the Directorof  any civil proceedings which have or may be
instituted by or agaimst him or her or in which he or she is otherwise 30
involved;
to ink~rm the Director of any proceedings in which he or she was or may
be involved, either as a witness or accused or otherwise; and
not to endanger [he secul-ity or any other aspect of the protection ot’
witnesses and related persons or related services or any other matter 35
relating(oa wilness  pl-otection programme  provided forin  this Act;

(t) ~~ny(>ther prescribed  tcrnlsalld  c{)nditi()ns ()robligati(>[ls  agreed upc~n; and
(d) a procedure in accordance with which the protection agreement may, if

necessary, be amended.

Protection of minor 40

12. ( 1 ) No minor shall be placed under protection without the consent of his or her
parentorguardian:  Provided that any minor-

(Lt) wrho, asawitness, applies f()rpr[)tecti,` ninrespect ofprc~ceeditlgs  ag:linst  his
or her parent or gwrrdian  or in which his or her parent or gwirdian is a suspect;

(b) whohasno ptirent orguardian; 45
(<) whose parent or guardian cannot be identified or found, notwithstanding

reasonable efforts to do so; or
(d) wh()sep tiretlt{ )rguarcli~ini  sullreasonablyw  ithh()lding(  )risunablet  ()givel~is

or herconsert[,
nmy be]>laced  under prc)tecti()tl wi[h()ut  thec()nsellt c) fllisor herp:iretlt c)rguardia[l  if the 50
Director is of the opinion that it is necessary to do so for the safety of the si.iid minor.

(2) ([l) It the Director, in the circumstances referred to in the proviso to subsection ( 1 ).
~]l:lces:i l]lilloru llderpr(>tecti(  ~t~,hc[>rshe must-

(i) within seven d:iysof  such placement:or
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(ii) within such further period us [he Judge President ot’ the High Court within
lvhf)w :Irca (Jfjurisdictit~n  the minor is domiciled or ordinarily resident. may
de[ern~int in an application made to him or her in chmnbers  by the Director,

~ubn]i[ [o [be said JuLIgc Presiden[—
(c~~~) a report setting out his or her reasons for such placement; and
(/dJ)  thecir:ttt }~rc~tecti()l~ iigreement referred  tc}il~secti{>1l  ]l(2)(b),

l’(Jrcc)llsiderutiotl by a judge inchamber~.
(b) “I_he Director must also furnish to the minor concerned and, where applicable, to

hi~ orhcrparent  (Jrguarditit], iic(>py oftl]ereport” and the draft protection agreement
referred  to in paragraph (~~).

(.3) A1’ter  consideration ot’ the report and draft protection agreement referred to in
subsection (2)((1),  the judge may by order-

(c() se(aside  theplucetnentu  nderprotection;
(b) confirm the plticement under protection and thereupon rtitify  the draft

protection  agreement; or
([) confirm the placement under protection and thereupon amend the draft

protection agreement in the manner which heorshedeenw-
(i) to beinthe best interests of theminor;  and
(ii) necessary toensure  thesafety  of the minor.

(4) tf the placement under protection ofaminor  is set aside inter-m so fsubsection
(3)(~/), the Direct()r  tnustf()rthwith discharge  such minor from protection.

(5) Any LMIprotec  lionagreement  ratified orwnendedi ntermso fsubsection(  3),
shall constitute a binding protection agreement.

(6) The Director shall be the CIIr[If{Jr  d lifen~ of a minor who, without the consent of
his or her parent or guardian, has been placed under temporwy protection as
contemplated in scc[ion 8(I) orproteution  m contempluttxi in the proviso to subsection
(l).

Discharge from protection

]3. ( I ) The Director may, subject to subsections (5) and (8), on his or her own accord
or upon receipt of a report referred to in subsection (3), and :ifter consideration of any
representations referred to in subsection (5), by written notice discharge any protected
person from protection i!’ hc or she is of the opinion that—

([/) the safety of the person is no longer threatened;
(b) satisfactory alternative arrangements Imve been made for the protection of the

person;
(c) the person has failed to comply with any obligation imposed upon him (w her

by or under this Act or the protection agreement;
(d) the witness, in making application for placement under protection, wilfully

furnished false or misleading information or particulars or made a statement
which is false or misleading in any mtiteriai  respect, or wilfully fiiled to
disclose my information or particulars material to his or her application;

(e) the person refuses or fails to enter into a protection agreement  when he or she
is required to do so in terms of section I 1 (3):

(j) the bebiivicml- ol’ the person has endtingered or muy endanger the satety {)( any
protected person or the integrity of a witness protection prc)grwnnw under this
Act; or

(,s) the person hus wili’ully caused serious ckunage to the place of saikty where he
or she is protected or to any property in or at such pl:ice ot saikty.

(2) The Director miiy, subject to subsections (4) and (5) and titter consideration of My
rcpresentatioms  referred to in subsection (S), upon receipt ofa  written notice given by the
interested functioniiry concerned that the evidence of a witness is ml longer required in
the proceedings co ,cerned or tbtit such proceedings have been concluded, by written
no[icc. diwbtirge  such witness unci all related persons from protection.

(3) II’ tI witness protection otlicer bm rwmnuble  grounds to bciieve or to suspect
thJl-

(a) my ot’ the circun]stances  for discharge  retimed to in subsection ( I )(LI) or (b)
cxi>t; (w
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(/~) il prc)lecled perwjn is pert’orming or has performed tiny act referred to in
subwcti(m  ( I )(f)  to (,s),

he (w AC mu>[ I(w(hwith  rcp(wl the mu[[er to the Director.
(4) The Dircct[w nlay. LIIOOI1 an application  by—

(a) a pr{)tccted person;
(/~) lhc parent or guardian ot’ u minor; (w
(,) a ]nin{w retimed [() in the proviso to vxtion  12(1),

who is ((j be clischurged  t}(ml  protection  in terms of subsection (2), it’ he or she is of the
f)pinion that the safety of’ such protected person is still being threatened after the
conclusion  ot” the proceedings concel-ned, extend the protection of such person for as
Ii)ng  as it may in his or her opinion be necesstiry: Provided that the protection of ti minor
referred  [() in ~he proviso to section 12( 1 ), may nut be so extended without the prior
appro\’al  of” a judge in chirmhers.

(5) The Director must, before he or shc discharges u protected person from  protect i~m,
tahc reasonable steps 10 notify in [he prescribed mwmer-

((J) (i) the protected person and, if be or she is a mirror. his or her parent or
guurdian; and

(ii) the interested functionary concerned,
of the contemplated discharge in terms ot’ subsection ( I ); or-

(b) the protected person and, it he or she is a minor, his or her parent or guurdian
of the contemplated discharge in terms of subsection (2),

and must allow the protected perwm,  anLI, where applicable. his or her parent or
guwlian,  and the interested t’uncti(mury  concerned to make written representations to
him or her within the prescribed period and in the prescribed manner  in relation to any
matter regarding such ciischirrge.

(6) Any protected person remains under protecting until he or she is discharged from
protection  in terms of subsection ( I ) or’ (~) or in accordance with an agreement referred
to in section 2 I ( 1 )((/)  or until--

((l) heorshe;or
(b) lbeparent  org Llilrcli:lno l:l]l]itlt)r;or
(() atlli[l()r  referred  l()illtlle f>rcJvis()  t()secti()n 12(1),

submits a wuiverofprc)tectic)tl,  in the prescribed manner, to the Director-.
(7) The Director must, subject to subsection (X), upon receipt ot’a waiver t) fpmtection

reterred to in subsection (6), without LIeluy discharge the protected person from
protection.

(8) The Directormay  not discharge-
(a) ilpr(Jtected  pers()tl rclerred t~)itlsecti()n  21(l)((/J  frcllll pr()tecti{)n ill[crll]st)f

this section with~m( the priorappmval  oftbe Minister; or
(b) alllinorr eterredt {)illthep rc)visotosectio[l”  12(l) frO1nprotectit)  nill[erJ]]sol

this section without the priori  rpprovid  ofajrrdgc  in chumbers,
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Review by Minister

14. Any person who feels uggrieved by any decision of or steps taken by the Directc)r
orany  pers(m acting(m bchalfot’tbe  Director undera provision of this Act, may within
tl]eprcscribed  ~~eric)d and irltheprescril>ed l]]:itlller, apply to [be Minister toreviewthc
decisi(~n or steps concernecl. 45

Civil proceedings in which protected persan is a party or witness

15. ( I ) Any civil proceedings in which a protected person is a pa]-ty  or u witness may,
subject to [be provisions of subsection (2), be proceeded with in terms of the laws
regulating such pr(mxzlings.

(2) II it ~pp~:lrs to J .jrrdge  of a High Court in an (’.K parte application, mxle to him or 50
hcr in chambers  by [he Director. that [he safety of any protected person might be
cndungcred  by ihe institution or prosecution of any civil proceedings in which :i
pr~)lected  person is a party or a witness, whether in lhtrt High Court or in any lower court
tvithin its area l)flLlrisclicliot~, the judge may make any urder he or she deems appropriate
with regard [0 [be imstitutitm  or prosecution  or postponement clf those proceedings in a 55
n~anner  ainled a[-



(~~) preventing the disclosure of’ the identity or whereabouts of the said person; or
(/}) achieving the t~bjects of” thii Act.

(3) NtJtice (Jf:~l]y (Jrdcrlll:ldc itltcrllls  CJfsubsectiC)n (2)nlus[  begiven  t~ the parties
[() the l~rocecdirlgscor~ccrned” and to theirlegal  representatives inaccxmhmce  with the
rules ofcourl.”

(-1) The address  of” the office for Witness Protection shall for all purposes of’ service
(Jtpt-ocesson a protected person, serve as the c/~~/?zici/i~/tnc  irc{tzdie[ e.rec[/r[/~~diof such
person  and notice of’ such address must be given in writing by the Director and delivered
by band or sent by registered mail by him or her to all other parties or their legal
representatives.

Access to minor under protection

16. [f’ a judge of’ a High Court in an <X parte application, made to him or her in
chambers by the Director, is satisfied that the safety of a minor who is under protection
might be endangered by the exercising by anyone of his or her right of access to that
minor, the judge may suspend such right of access or make any order he or she deems
appropriate with regard to the exercising of such right in a manner aimed at—

(a) preventing the disclosure of the identity or whereabouts of the said minor; or
(b) achieving the objects of this Act.

Confidentiality and disclosure of information

17. ( 1 ) The Director and every other member of the Otfice must, upon taking office,
take an oath or mtike an atirmation  in the form specified in subsection (3).

(2) (a) The Director must take the oath or make the affirmation referred to in
subsection ( I ) before the Director-General.

(b) Any other member of’ the Office must take the oath or make the affirmation
referred  to in subsection ( 1 ) before the Director.

(3) For the purposes of this section the oath or attirrntrtion  must be in the following
form:

“ ‘1, A B, hereby declare under oath/solemnly affirm that I understand and shall
honour tbe obligation of’ confidentiality imposed upon me by or under the
provisions of’ the Witness Protection Act, 1998, and shall not act in contravention
thereof,’ “

(4) No person shall disclose any information which he or she has acquired in the
exercise of the powers, performance of’ the f’uncti(ms or carrying out of’ tbe duties
conferred upon, assigned to or imposed upon him or her by or under this Act, or in the
course of the performance of any functions relating to the provisions of [his Act,
excepl—

((r)  for the purpose of’ giving effect to the provisions of this Act;
(b) when required to do so by any competent court:
(c) if’ he or she is wrthorised thereto by the Minister; or
(//) in terms of subsection (5).

(5) The Director rn;iy, subject to subsection (6), and after consideration of any
representations referred to in that subsection, on such conditi(ms as he or she deems fit.
disclose any inf[wmation  in respect of a protected person-
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with the consent of-
(i) the protected person concerned: or 45

(ii) his or her parent or gumdian,  if’ he or she is a minor;
if’ the protected per~on has previously disclosed such information or acted in
a manner which resulted in such disclosure;
if the disclosure-
(i) is required for (he exercise or protection of’ tiny rights; 50

(ii) is required for the compilation of’ a voter’s role; or
(iii) is in the public interest; or
in any criminal prc)cetxfings  if’ the disclosure is necesswy  to establish the guilt
or the innocence of a pers(m:

Pr(lviduf that the Director may not disclose any inf(mnation  in respect of a minor 55
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rcl’crted t{) in the proviso to section 12( I ) without the prior approval of a judge in
chiilllbers.

(())  (~~) ‘1’hc  Directtw  must, twfore  he or she discloses any information in respect of a
pro{ec[ed person in the circumstances referred to in subsection (S)(b), (() or (d). take
rctis(mihle  steps  to notify- 5

( i ) (Iw protcclcd person; oi-
(ii) the parent or guarditin of the protected person, it’ he or she is a minor,

in the prescribed manner  ot’ the cxmtempltited  disclosure and must allow the protected
person or, where applicable, his or her parent or gutirdian, to make written
reprewnt:itions to him or her within the prescribed period und in the prescribed manner I ()
in relation to any m:ltter regarding such disclosure.

(b) The provisions of piu-tigr:~ph (a) (10 not apply if the Director is of the opinion th:it
such notifica[i(m  may jeuptirdise  the purpose for which the information is to be
disclosed.

(7) The Director must, in determining whether information in respect of a protected 15
person should be disclosed as contemplated in subsection (5), take into account-

(a) the reasons for the disclosure;
(b) the probability that the disclosure may endanger the safety of the protected

person concerned or that of any other protected person or the integrity of a
witness protection programme  under this Act; 20

(c) whether the need for the disclosure can effectively be met by any other means;
(d) whether there :we etl’ective means available to prevent any further disclosure

of the information; and
(e) any other factor  that, in the opinion of the Director, should be taken into

:lccount. 25
(8) No person shfill disclose any inforrntition  referred to in subsection (4)—

(a) which—
(i) ctime into his or her possession; or

(ii) to his or her knowledge was disclosed to him or her,
in contravention of the provisions of that subsection; or 30

(b) if he or she ought to have reasonably suspected that such information was
disclosed to him (w her in contravention of the provisions of that subsection.

(9) Notwithstanding any other law, no person in respect of whom proceedings are, or
miiy be, or hitve been instituted or conducted, or who is a suspect in such proceedings,
shall httve access to any information, record, document or statement reltiting to the 3S
proceedings concerned, including any information, record, document or statement
which is contained in, or forms part of, a police docket or is held by tiny police otficial
chtirged with the investigiition relating to such proceedings, which may disclose any
information referred to in section 18, unless the Director otherwise directs.

Publication of information concerning protected person 40

18. Notwithstmding  any other law, the presiding officer—
((I) attmyproceedings  oratcivi lproceeding sin which theprotected  person isa

party or a witness; or
(b) at proceedings. other thun the proceedings referred to in the definition (~t’

“proceedings” in section 1, instituted or conducted in terms of any law. in 45
which the protected person is aparty  orn witness and in respect of which he
or she is in terms of tiny Iuw compellable to answer questions or to give
evidence or to produce any book, record, document or object in his or her
pc)ssession(  >rl]tlderh isorllerct)ntrol insuchproceeciings,

must nmke an order prohibiting the publication of tiny infornmtion, including any 50
drawing, picture, illustration, painting, photograph, whether produced through or by
tllealls olc()]llpL1ter  s()ftware  t)llt\screen  or:icompLlter print-(}ut  ascontempluted  in the
[7i[nls:itld  pLlblic:ltioIlsA ct. 19~)6(Act  N().65(~f 1996), orn[>t, patnphlet,  poster  ()r()tl]cl
printtxlnmtter, which nldydisclose-

(i) tlleplilce () fs:ifcty c)rlc)c:iti(~tl  where tle()rslle  isorhus beellullder  prc~tecti()nc~r  55
where he (Jr she has been relwxed in terms ol this Act;

( i i )  tllecircutTl\t:irlccs l-el;iti]lg  t(~his{~r  tlerpr(~tection:



(iii) the identity ot’ any (her protected person and [he place of safety or location
where such perwn is being protected; or

(ii) the relocation” orchatlge( >fidetl[ityo fal]rotectedper  s[~n,
LInless the Director  satisfies the presiding officer concerned that exceptional circum-
stances. wbich are in [be interest ofjustice.  exist whysuch  anordershould  not be made. 5

Protected person not obliged todisclose  certain informaticm

19. N(J(witlls(:ii]  clitlg~illy f)therl~w,  tloprotectedperson-
(~~) whetlgiving  e\idenceo rprt~ducinga  [lyb()(~k,r  ecc>rd,d ocumetl[(~rcjb~ect  i n

his()rher  p()ssessi()tl  c)rutldcr  his(>rherc(~ntrc>l  inanyproceedings(  jrltltilly
civil proceedings before a court; or 10

(b) it he or she is in terms of any law compellable to answer questions or to give
evidence or to produce any book, record, document or object in his or her
possession or under his or her control in any proceedings, other thim [he
proceedings referred to in the definition of “proceedings” in section 1,
instituted or conducted in terms of any law, when answering the questions or 15
giving the evidence  or producing that book, record, document oi object in
such proceedings,

shall be obliged m disclose any int’ormation  relerred  to in section 18.

Donations, bequests and contributions for witness protection

20. ( 1 ) The Director tntiy, with the approval of [he Director-General, receive any 20
d(mation, bequest or contribution, in money or otherwise, from any source for the
purpose  of’ giving effect to the provisions ot’ this Act, and the Director-General must be
notified of the receipt of any such dotmtion, bequest or contribution,

(2) ‘The Director must utilise any dtmuti(ms,  bequests or contributions contemplated
in subsection ( 1 ) us prescribed tind in Accordance with the conditions, if any, imposed by 25
[he donor. testutor or cxmtributor  concerned, in so ~iir as such c(mditions are not
inconsistent with the provisions of’ this Act.

Agreements with international bodies, institutions, organisations or foreign
countries

21. ( I ) The Minister may enter into an agreement, either in general or on specific 30
terms and conditions, with uny international body, institution, organisation or foreign
country in order to—

(~i) place a person who is being protected under a witness protection progriumne
administered by that body, institution, organisation or country, under
protection in terms of this Act; or 35

(b) admit a protecled person to a witness protection progrwnrne in terms of’ any
law applicable to that body, institution or organisation or in thu[ country:

Provided that no person referred  to in paragraph ((1) shall be placed under protection
without the consent of the Minister.

(2) For the purpose of giving effect to the provisions of subsection ( l), any Minister 40
shall. in relation to a person in respect of wholn an ugreement  as contempltitecf  in
subsection ( I ) has been entered into and upon a recoInlllelldiltiotl”  by the Minister,
exercise, perform or carry out any power, function and duty conferred upon, assigned to
(w imposed upon such Minister by or under any law.

Offences and penalties 45

22. ( 1 ) Any person who—
([~) wilfully or negligently allows any unauthorised person to gain access to any

protected person;
(b) wilfully or negligently discloses, in contravention of any provision of this

Act— 50
(i) the identity of any protected person;

( ii) information that a particular protected person is under protection;
( iii) the place t~f’ sakty  or location where any person is under protection or has

been relocated in ternls of this Act;
( i~ ) any information which could lead to the identification ot’any such person 55

or any such place of safety;



( \ ) :my int’fnm]:i[i~m  which under-mines or compromises or could undermine
or c(mlpronliw  [hc integrity of’ a witness protection programme  in terms
of thi~ Act; or

(vi ) wly ini’brmtition relating to the reloc;iticm or change of’ identity of a
pr(mxled  person; or 5

(<) wilt’rrlly or negligently contmvenes  any provision of’ section 1 7(4), (8) or (9),
or who diwlows  int(mntition in contravention of” any c(mdi(ion  determined by
(k IJirrxtor  in terms 01 section I 7(5),

shall be guil[y  of” irn olf’ence and on conviction be liable to a tine or to imprisonment for
d period not exceeding 30 years. 10

(2)(t~) Any person wh\)-
( i )  wilfully contrtivene  simyprovisio  no fsection 10(2);

(ii) wilt’ully interferes with, or hinders or obstructs the Director or any other
member of’the office in the exercise, performance or carrying out ofany of his
or her powers, functions and duties contemplated in this Am; or Is

(iii) with ii~te[lt togaill  f(Jrhimself c~rherself ()rforany  (~therperson protecti~)nitl
terms of this Act, makcsany  false statement or furbishes information thirt he
or she knows to be untrue or misleading,

shtill beguilty  of tin offence  and on conviction be liable to trfine orto imprisonment for
a period not exceeding five years. Z()

(b) Llpon the conviction of’ tiny person for an ofknce  referred to in paragraph (~~)(ii i ),
(republic prosecutor must,  ifthe  Sttiteh:is sutiered  anyl()ss asaresult ofsuchotience,
:lpply for an order for the payment of compensation in terms of section 300 of the
Criminal Procedure Act, 1977 (Act No. 51 of 1977).

Regulations

23. ( 1 ) The Minister may make regulations relating to—
((1)
(b)
([’)

(d)

(t’)

(.tj

(,YJ

(/1)
(i)

(i)

(k)

(1)

(/)1)

(/1)

the placing of’ witnesses or related persons ‘under protection;
the protection of’ the identity of’ protected persons;
the regulation of ;iccess to pluces of salety where persons we being kept or
reloctited in terms of this Act; 30
the utilisation of’ security ot]icers or priv:tte  security personnel for protection
services in terms of this Act;
the assistance to be rendered or functions to be performed by any Depwtmen[
of’ State, person, body, institution or organisati(m for the purpose of giving
effect to the provisions of this Act; 35
the information to be furnished by, or any steps to be taken in respect of, a
witness or reluted person whose application for placement under protection is
being considered;
the terms tind conditions that must be included in protection agreements or in
other agreements or urrtingcnwnts entered into or made under this Act; 40
the procedure for the relocation or change of identity of u protected person;
the manner  in which and the conditions whereunder  any decision of’ or steps
taken by the Director or any person acting on behalf’ of the Director under LI
provision of this Act, may be subjected to review by the Minister;
the powers, functions and duties of witness protection officers  and security 45
ofticers;
rnech:misms to be put in pl~ce in order to monitor the circumstances under
which a person is kept under protection;
specific otiences in respect of’ which, in addition to the oifences  listed in the
Schedule to [his Act, a witness or related pers(m  rni~y be plticed under 50
protect ion;
any other matter  thtit is required or permitted [o be prescribed in terms of this
Act; LUld

in ~ener:il,  any n]ti(ter which the Minister deems necessary  or ex~edient  to
pre&ibe in ~)&r to achieve the objects of’ this Act. “ ‘ 55

(2) Different regulations may be made in respec[ of’ differerit  categories of witnesses
(lr rcltited  persons,
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(3) Any regulation made under subsection ( 1 ) must, before publication [hereof in the
(;(/:(,[/(’,  be submitted to Padiwnent,

(4) Any regulatitm nmlc under subsection ( 1 ) may provide that any person who
cxmtravenes  a provision thereotor  Ltils to comply therewith shall be guilty of an otfence
~nd on convic[i(m  be liable to a fine or [o imprisonment for a period not excwxling three 5
year~,

(5) AIIY  re.guluti(m  made under subsection (1) which may result in financial
expenditure I“or [he State must be made in consultation with the Minister of Finance,

Repeal of section 185AofAct51 of 1977, as inserted by section 4 of Act 135 of 1991

24. ( I ) Section 185A of’ the Criminal Procedure Act, 1977 (Act No. 5 I of 1977), is 10
hereby repealed.

(2) Notwithstanding the repeal of sec(ion 185A of [he Criminal Procedure Act,
1 977—

(u)

(b)

(c)

any person who is detained in or who has been placed under protective
custody under the said section immediately before the commencement of this 15
Act, shall remain in such detention or placement and shall be deemed to have
been placed under protection in terms of this Act;
any written agreement entered into between the person referred to in
paragraph (u) and the Department prior to the commencement of this Act,
shall, except in so far as it is inconsistent with this Act, remain va{id until that 20
person and the Director have entered into a protection agreement in terms of’
this
(i)

Act; and
any regulation made under the said section and in force immediately

(ii)
prior to the commencement of this Act; and
any rule, notice, order, instruction, prohibition, authorisation, permis-  25
sion, consent, exemption, certificate or document promulgated, issued,
given or granted and any other steps taken in terms of any such regulation
prior to the commencement of this Act,

shall remain in force, except in so far as it is inconsistent with this Act, until
replaced by or in terms of a regulation made under section 23. 30

Insertion of section 191A into Act 51 of 1977

25. The following section is hereby inserted into the Criminal Procedure Act, 1977:

“Witness services

191A. ( 1 ) The Minister has the power to determine services to be
provided to a witness who is required to give evidence in any court of law. 35

(2) The Minister may make regulations relating t(}—
(a) the assistance of, and support to, witnesses at courts;
(b) the establishment of reception centres  for witnesses w courts;
(c) the counseling of witnesses; and
(d) any other matter  which the Minister deems expedient to prescribe in 40

order to provide services to witnesses at courts.
(3) Any regulation made under this section which may result in financial

expenditure for the State must be made in consultation with the Minister of’
Finance.

(4) Any regulation made under this section may provide that any person 45
who contravenes o provision thereof or fails to comply therewith shall be
guilty of an otience und on conviction be liable to a tine or to imprisonment
for’ a period not exceeding three years.

(5) Any regulation made under this section must, before publication
thereof in the Ga:erfe,  be submitted to Parliament.”. 50

Short title and commencement

26. This Act shall be called the Witness Protection Act, 1998, and shall come into
~)pcratioo  on a date fixed by the President by proclamation in the C&erre.
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SCHEDULE

(Oflences in respect ot’ which a witness m-related person may be placed under

1.
2.
3.
4.
5. .
6.

7.
8.
9.

1 ().

Il.

12,

13.

14.

15.
16,

17
18

protection)

Tretiscm.
Sedition,
Murder.
Rape.
Public violence.
Robbery-
(a) wheilthere:lre  aggravating  circumstances; [)r
(b) involving thetaking  ofa motorvehicle.
Kidnapping.
Defeating the ends of justice.
Perjury.
Indecent assault on a child under the age L)t’ 16 years, involving the inHiction
of grievous bodily harm.
Any otfence referred to in section 13(H of the Drugs and Drug Trafficking Act,
1992 (Act No. 140 of 1992), if it is alleged that—
(a) the value of the dependence-producing substance in question is more

than R If) 000,00; or
(b) the value of the dependence-producing substance in question is more

than R5 ()()(),()0 tind that the ofience was committed by a person, group of
persons, syndicate or any enterprise acting in the execution or
furtherance of o common purpose or conspirticy; or

(c) the offence  was committed by any law enforcement otllccr.
Any otience referred to in section 1 or I A of the Intilmiclation Act, 1982 (Act
No. 72 of 1982).
Any offence relating to-
(CJ) the dealing in or smuggling of ammunition, firearms, explosives or

armament; or
(b) the possession of an automatic or semi-automatic fireurm,  explosives OI-

mnament.
Any offence  rela(ing  to exchange control, corruption, extortion, fraud, forgery,
uttering or theft—
(~{)  involving amounts of more than R50 000,00; or
(b) involving timounts  of more than R 10000,00, if it is alleged that the

ofl’ence was committed by a person, group of persons, syndicate or any
enterprise acting in the execution or furthemnce  of a common purpose or
conspiracy; or

(c) it’ it is idleged thtit the otfence  wm committed by tiny law enforcement
officer—
(i) involving amounts of more than Rlo 000,00; or

(ii ) us a member of a group of persons, syndicate or any enterprise
tic[ing in the execution or furtherance of a common purpose or
conspiracy.

Any oll’ence referred to in the Prevention of (lganised Crime Act, 1998.
Any conspirticy, incitement or attempt to commit any ot~erwe referred to in
this Schedule.
Any other of fence which the Minister has determined by regulation.
Any other olfence in respect of which it is alleged that the offence was
committed by—
(d) u person, group  of persons, syndicate or any enterprise acting in the

execution or furtherance of a common purpose or conspiracy; or
(b) ti luw enforcement otlicer,
anLJ in respect of which the Director is of the opinion that the safety LJt’ a
witness who is or may be required to give evidence, or who has given

evidence  in respect of such an offence in any proceedings or any related
pcrwm, warrants prelection.
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19. Any other ott’ence in respec( of” which the Director, tit’[er having considered the
lticl(m nwnti(med in wclion 1 ()( i ) and any infortmalion  gained in terms of
section I ()(2). is of the opinion that the safety of a witness who is or may be
required [() give evidence, or who has given evidence in respect of such an
oll’cnce in ;]ny pr[)ccedin,gs or my related person. wwmnts  protection,



36

MEMORANDUM ON THE OBJECTS OF THE WITNESS
PR(YITXTION BILL, 1998

PAR’r 1

OBJECTS ANI) EXPI.ANATION

1.1 The ab{~ve-tlleilti(~tlcd Bill envisages repetding section 185A of [he Criminal
Procedure  Act, 1977 (Act No. 51 of’ 1977), which provides for the voluntirry  protection
01 wilncsses  in criminal cases and substituting it with a comprehensive Act, providing
ffw the establishment of tin Otlice for Witness Protection and supporting structures.
Projection  of witnesses in South At’rictr  is a relatively new experience and the past four
yews,  following the promulgation of’ [he said section 185A h~ve, through experience,
led to the iden(ificution of shortcomings in the present system,

1.2 ‘1’he  Bill envisages addressing  problems experienced with the present Witness
Protection Progmmme  by, wmmgst others, providing for the following:

* The establishment of an Otlice for Witness Protection, headed by a Director:
Ofiice for Witness Protection, to be appointed by (he Minister of Justice.

* The powers, functions and duties of the Director.
* Protection of witnesses is seen as a multi-disciplinary mir(ter  and therefore

provision is made for the Director to be assisted by oficers  from other
Departments ot Sttite as well as witness protection officers tmd security
oflicers in the exercise, performance or carrying out of his or her powers,
functions and duties in terms of the Bill.

* Any witness who has reason to believe that his or her safety or the safety of
any related person is or retry be threatened by retison of his or her being a
witness in crimirl; ll proceedings, inquest proceedings, proceedings before J
Special Tribunal established under section 2 of the Special Investigating Units
and Speciirl Tributmls Act, 1996 (Act No. 74 of 1996),  or proceedings before
a commission ot’ inquiry or bel(xe  the independent Compl:Lints Directorate
established under section 50 of the South African Police Service Act, 1995
(Act No, 68 of 1995), maybe pluced under protection in terms of the prop(wd
Iegiskttion.

* The placement of witnesses or related persons under temporary protection for
a period not exceeding 14 days, pending the finalisation of’ an tipplication for
protection.

* The placement under protection, including relocation :ind cha[lge of identity,
of witnesses or rekited persons and other related services.

* The procedure to be followed for the placement of minors under protection
and the suspension of tiny right of access to any minor who has been placed
under protection it’ the safety of the minor might be ,jcopiuxlised by the
exercising of such right.

* A mechanism for the review ot’ decisions of or steps taken by the Director or
by any person acting on his (w her behalf.

* A Schedule to the Bill which contains a list of the ofl’ences  in respect  of which
a witness may be placed under protection, The Director, however, is grunted
a discreti(]n  to place a witness under protection in respect (~t tiny other offence
if he or she is 01 the opinion that the stifety of the witness ww-runts  such
protection,

PART 2

PARTIIIS CONSULTED

The following interested pmties were consulted:
* Departments oh

((I) Fintincc
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(b)
((’)
((/)
((’)

u)
(s/
(h)
(i)
(j)
(k)
(1)

Wellare  and Population Development
Lab(mr
HOIIIC Affairs
}Il!al[h
Education
Correctional Services
Constitutional Development
f>ublic  Works
National Intelligence Agency
Def’ence
Safely tind Security

* The Chief Justice
‘ i; The Association of Law SocietiesoftheRSA
* The Magistrtites Conlnlission
* The N~iti~)n:il Association  forDemocraticL  a\vyers
‘p Black Lawyers  Associatic)[l
‘K The General Council of the Bor of South  Africa
* Lawyers for Human Rights
‘K Legal Resources Centre
‘~ The Attorneys-General

PART 3

PARI.IAMENTARY  PROCEDURE

In the opinion of the Department of Justice and the State Law Advisers this Bill
should be deul[ with in terms of section 75 of the Constitution of the Republic of South
Africa, 1996.


