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BILL
To establish a trust for the promotion and facilitation of ownership of income
generating assets by historically disadvantaged persons; to set out the objects of the
trust; to provide for the powers, appointment and mode of operation of the
trustees; to provide for the establishment of other investment entities for the
attainment of the objects; to provide for the powers of the Minister to give
implementation directives; to provide for the sale of shares in State Owned
Commercial Enterprises at a discount to the trust or by the trust to the
beneficiaries; to provide for the control of the financial affairs of the trust; to
provide for the establishment of an investment holding company by the trust; to
provide for the promulgation of regulations; to provide for the dissolution of the
trust; and to provide for other incidental matters.

PREAMBLE

WHEREAS section 9 of the Constitution of the Republic of South Africa, 1996
authorises measures to be taken designed to promote the achievement of equality by
protecting or advancing persons, or categories of persons, disadvantaged by unfair
discrimination;

AND WHEREAS the Government of National Unity and Labour  have agreed in terms
of the “National Framework Agreement on the Restructuring of State Assets” that the
restructuring “must distribute wealth, boost the small and medium enterprise sector,
have sustainable affirmative action implication and facilitate genuine black economic
empowerment”;

NOW THEREFORE, in order to establish structures and mechanisms to redress the
inequalities brought about by apartheid by facilitating the broader economic ownership
by historically disadvantaged persons,

IT IS THEREFORE ENACTED by the Parliament of the Republic of South Africa, as
follows:—

Definitions

1. In this Act, unless the context indicates otherwise-
([1) “Assets” or “fund” or “trust assets” or “trust fund” mean and include— 5

(i)

(ii)

(iii)

shares in State owned  Commercial Enterprises or private business
enterprises acquired by the trustees;
monies, securities, investments, properties or any other assets which may
be acquired by the trustees or which any person may vest or cause to be
vested in the trustees as part and for purposes, of the Trust; 10
income of the Trust:

(b)

((’)

“beneficiaries” mean the State and such historically disadvantaged persons
who avail themselves of the benefits under the Trust-in terms of this Act, and
such other categories of persons who in tbe discretion of the trustees, in
consultation with the Minister, may appropriately benefit from the Trust 15
having regard to tbe objects;
“Boqrd” means the board of trustees M constituted from time to time:
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((1) “Chief’ Execrr~ive ofl cer” means the Chief’ Execulive  Otlicer of’ the Trust
appointed in terms of iection 17, wrd has the same meaning  ascribed tt] i[ in
terms of’ the Reportin! by Public Entities Act, 1992 (Act No. 93 of’ 1992);

(e) “family member” or “member of’ the family”, in relation to any person,
means his or her pare It, siblings. child, including adopted child, or spouse, 5
including a person lit ing with that person as if’ they were married to each
other;

(f) “’historically disadvm [aged  persons” mean those persons or categories ot’
persons, who prior t ) the new democratic dispensation marked by the
atfoption and coming J nto force of’ the Constitution of the Republic of South [()
Africa Act, 1996 (Al t No. ]08 of 1996), were disadvantaged by unfair
discrimination on the basis of their race and includes juristic persons or
associations owned an J controlled by such persons;

(R) “Minister” means the Minister of Trade and Industry;
(h) “Ministers in charge” means the Minister, the Minister of Finance, the 15

Minister of Public Er terprises  and, if any or different  from the aforesaid
Ministers, the Ministel in charge of the State Owned Commercial Enterprise
in question;

(i) “objects” means the o ~jects of the Trust set out in section 3 of’ this Act;
(j) “regulation” means w y regultition made under this Act; ~~
(k) ‘hState Owned Commt  rcial Enterprises” mean commercial enterprises partly

or wholly owned or cc ntrolled by the State;
(/) “this Act” includes th( regulations;
(/11) “the Trust” means the National Empowerment Fund established in terms of

section 2 of’ this Act ;nd also rcf’ers  to the trustees constituted in terms of 25
section 4(2);

(}1) “trustees” mean the trt stees of the Trust constituted in terms of section 8 and
also refers to the ind vidwd members of the Board in their capacities as
trustees.

Establishment of National Em, ~owerment Fund 30

2. A trust called the “Nationa Empowerment Fund” (NEF) is established,

Objects of Trust

3. The object of the Trust is to facilitate the redressing of economic inequality which
resulted from the past unfair dist rumination against historically disadvantaged persons
by— 35

(~{) providing historically c iwrdvantaged  persons with the opportunity of, directly
or indirectly, acquirir g shares or interest in State Owned Commercial
Enterprises {hat are be) ng restructured or in private business enterprises;

(b) encoumging  and prom )ting savings, investments und meaningful economic
participation by historically disadvantaged persons; 40

(c) promoting and support ng business ventures pioneered and run by historicirlly
disadvantaged persons

(d) promoting the univers d understanding of equity ownership among histori-
cally disadvantaged pe sons;

(<) encouraging the devek pment of a competitive and ef~cctive equities market 45
inclusive of all person: in the Republic;

(~) contributing to the crei.tion of’ employment opportunities; and
(s) generally  enlploying  s~ch schemes, businesses and enterprises as may bc

necessary to achieve tk e objects of this Act.

The Trust 50

4, ( 1 ) The Trust is constitute as a body corporate with perpetual succession, and
subject to the provisions of this A :t, will be capable in law, in its own nurne,  of suing and
being sued, of acquiring, holding and alienating movable and immovable property, and
of performing such acts as a bod I corporate may by law perform.

(2) The Trust shall consist of r at less than 7 but not more than I I trustees appointed 55
in terms of section 8.
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Duty of care by trustees

5. A trus[ee  must in the performance and execution of his or her duties and the
exercise t)lllis  orllerpowersac[”  with such ctire, diligence and skill as may reasonably
bcexpcctedtltapersotl  whornanagesth  eati’airsof  anotherperson.

Personal rtiquirements in respect of trustees 5

10

6. (l) The trustees must be persons who-
(c1) areconlmi[tedto-

(i) fairness,  trztnsparency  andaccc)untability {>nthepurt(~t  those entrusted
with public ottice;

(ii) theobjects  wdprinciplesof  this Act;
(b) wt]e[l viewed collectively-

(i) predominantly represent a broad cross-section of the historically
disadvantaged persons of the Republic;

(ii) possess expetlise and experience inthefieklsot’, amongst others, law,
ec()n(Jmics, business practice,  developtllent  practice,  capital markets  and 15
finance;

(iii) arereusonably  reflective of thegender  composition of the historically
disadvantaged persons; and

(iv) are fairly represerlt:itive of thevari(]us pr(~vinces  of the Republic.

Disqualification of trustees 20

7. ( 1 ) A person may not be appointed or continue as a trustee if such person-
(a) is not a citizen of the Republic;
(h) is not permanently resident in the Republic;
(,) is an unrehabilitutcd  insolvent;
(d) is O( unsound mind.  or is subject to an order of a competent court declaring 25

such person to be mentally ill or mentally disordered;
(e) has irt any time been convicted, whether in the Republic or elsewhere, of theft,

fraud, forgery and uttering, perjury, an ofl’ence in terms of the Corruption Act,
1992 (Act No. 94 of 1992),  or any other otfence involving dishonesty; or

(J) has at any time been removed from an oftice of trust on account of 30
misconduct

(2) A person who is subject to a disqualification contemplated in subsection ( 1 )(b) or
(() may be nominated for appointment and may be appointed as a trustee if at the time
01 such appointment he or she is no longer subject to that disqualification.

Appointment of trustees 35

8. ( I ) The President must on the advice of the Minister dppoint not more than seven
but not less than five trustees.

(2) For’ purposeh  of the appointment of the trustees referred to in subsection ( I), the
Minister must through the media and by notice in the G~I;e/re invite nominations of’
persons as candiciates  for such appointment, not less than 10 days after publication. 40

(3) (a) The Minister must after the expiry of the period referred to in subsection (2) for
nomination, and having ciue regard to the provisions ot’ section 6, recommend candickr[es
to the President for appointment as trustees.

(b) The number of candidates so recommended, must not exceed the number of
trustees referred to in subsection ( I ) by tnore than three. 45

(,) If the President determines that circumstances exist which render  any or some of
such candidates unwxeptable,  he or she must inform the Minister ot’ those circunl-
S(lrnces.

(d) After  receilring  information referred to in paragraph ((), the Minister may-
(i) invite further nominatiorrs  in accordance with subsection (2); 50
(ii) recommend other candidates in accordance with subparagraph (i); or

(iii) Ildvise the President that the recommendation of other candidates is not
necesstiry.

((I ) The President must  thereafter make appointments from the candidates recoin -
mcnhl by [be Minister, and appoint one of the candidates M the chairperson of the 55
Btmrd.
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(~) The administrative work necessary for compliance with section 2 must  be
performed by oilicers  within the Department of’ the Minister.

(4) (a) The additional tru! tees must be tippointed by the Minister on the
recommendation of the trustees,

(b) The procedure for the app ~intment  of additional trustees must be as follows: 5
(i) The trustees appointee in terms of’ subsection ( 1 ) must as soon as practic~ble

after taking office reco nmend  to the Minister, from the mmqyment team. tor
appointment M additi( mrl trustees such other persons as they may nominate
having regard to the p ovisiuns  of section 6.

(ii) The Minister must : ppoin[  the additional trustees from the names so 10
submitted.

(iii) The trustees so appoin  ed will be the executive members of the Trust.
(5) Where a vacancy  in the ( Rice ot’ the Trust occurs  [he procedure referred to in

subsections (3) and (4) must, wi h the necessary changes, apply.

Term of office of trustees

9. ( 1 ) The chairperson must h )Id office for three years.
(2) ([z) Subject to paragraphs C) and (d), the trustees, appointed in terms of section

8(I) must hold office for three y :ars.
(b) Four of the trustees appoi} Ited in terms of section 8(I), must vacate office every

two years. 20
(c)The remaining trustees app ~inted in terms of section 8(1) must vacate oflice two

years later.
(d) The term of office of additional trustees will run concurrently with their term of

employment, which term of ollk e will be prescribed by regulations.
(3) A trustee may at any time resign from oflice after giving at least three months’ 25

written notice to the Chairperson 1 ot’ the Board, or in his or her absence, to an acting
Chairperson.

(4) Despite subsection ( 1 ) and {2)(a),  the trustees rntiy remain in ottice after expiry of
their term of office until the corn] nencement of the term of otilce of their successors but
such increased term of oftice mu ;t not exceed 45 days. 30

(5) The Chairperson or a trus .ee may at the expiry of his or her term of oflice be
eligible for reappointment for nc t more than one additional term of office.

(6) The trustees appointed in erms of section 8(1) are engaged on u nonexecutive
basis and the trustees appointed in terms of section 8(4) are engaged on on executive
basis for the daily management ( f the oflice of the Trust. 35

Remuneration and allowances of trustees

10. (1) (a) The Minister m; y at the end of each calender year determine the
remuneration and allowances of he trustees taking into account the time spent by them
in the service of the Trust.

(b) A determination made by t le Minister is subject to the approval and concurrence 40
of the Minister of Finance.

(2) The salaries and allowanc( s so approved by the Minister in terms of subsection
10( 1 ) may be paid to the trustees from the trust funds.

Removal from office

11. A trustee may be removed from office by the Minister on account of-
misconduct;
inability to perform th~ duties of his or her office effectively;
absence from three C( nsecutive meetings of the Board without the prior
permission of the chail person, except on good cause shown;
failure to disclose an i lterest in terms of section 14(2) or attendance at, (w
participation in, proc( edings  of’ the Board while having an interest as
contemplated in sectio  I 14( 1 ); or
any other ground whit 1 in terms of the laws and principles governing trus[s
constitutes the basis fo his or her removal as a trustee.

15

45

50
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Vacancies  on Board

12. (l) Thew will be:ivacallcy  cJllthe B(Jardif:\trustee—
(d) bcct)lllc\ sub,jecl l(Jadisqll:llif  icati()n referred  t(jinsection7;
(II) tei\dcrs hist~rher  resigl~ati~Jn  ;isc[)nte]nplated  insecti()n 9(3):
(() isrerllc)ved frf)lll  t)[lice in[erllls  c) fsecti{)ll Il; o r 5
((/) dies orbecomes  incapacitated.

(2) A vactincy on the Board must be iilled by the appointment ofzmother  trustee by the
President  or[heMinistcr,a sthecase]maybe,  intermso fsectiont lassoonas  may he
rcas(mably practicable after the occurrence ot’ such vacancy, and any trustee so
appointed  must hold of~lce for the unexpired period of his or her predecessor’s term of 10
[)lrlcc.

Meetings of Board

13. (1) Mee[ings ofthe Board must be held at such times and places as may be
determined by tbc Boirrd but the first meeting must be held at sLIch time and place as the
chairperson may determine, 15

(2) In theabse[lce  c)lthechtii~ers(Jn  at:l[neeting theren~aining trustees  must frt>1ll
their number elect an acting chairperson.

(3) (~{) The chairperson may, at any time within reasonable notice, convene a special
meeting of the Boardj  which must be held at such time and place as the chairperson may
determine, 20

(b) Two trustees may in writing request the Chairperson to convene a special meeting.
([) The trustees must convene u special meeting it’ the chairperson fails (o c(mvene a

special meeting within seven days after receiving a request.
(4) (a) The quorum for any meeting of the Board,  at any time must either be a

minimum of five trustees or 50 per cent of the trustees in of lice at that time, whichever 25
number is the greater;

(b) If 50 per cent of (he trustees is a fraction, the number required shall be the nearest
higher  whole number.

(5) (a) A decision of tbe Board must be taken by resolution agreed to by the majority
of trustees present at a meeting of the Board subject to subsection (4). 30

(b) The Chairperson must have a deliberative vote, and in the event of an equality of
votes, a casting vote.

(6) The seat of the Trust must be determined by the trustees in consultation with the
Minister.

Disclosure of conflicting interests 35

14. ( 1 ) A trustee must not participate in the proceedings at any meeting of the Board
if he or she or his or her timily  member or business partner is a director, trustee or
business partner of, or has an interest in the business in question, or in relation to any
matter before the Board which may preclude him or her from performing his or her other
functions as a trustee in a fair. unbiased and proper manner. 40

(2) If at any stage during the proceedings of the Board there is reason to believe that
a trustee has an interest, th~t trustee mrrst-

((~) disclose fully the nature of his or her interest; and
(h) leave the meeting or hearing in question.

( 3 ) The remaining trustees must discuss the matter and determine whether that trustee 45
is [o be precluded from participating in such proceedings.

(4) The disclosure and the decision taken by the trustees regarding such determination
must be recorded in the minutes of such proceedings.

Proceedings of Board not invalid in certain circumstances

15. A decision taken by the Board or an ac[ performed under the authority of SLKII a 50
decision must not be invalid by reason of-

((/) an irregularity in the appointment of a trustee;
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(b) a vacancy on the Bo: rd;
(c) the fact that a truste > is guilty of an act or omission justifying his or her

removal from office; Jr
(d) the fact that any pers m who is disqualified from being a trustee or who was

removed from that c Rice sat as such on the Board at the time when such 5
decision was taken,

if such decision was taken by a majority of the trustees lawfully entitled to vote and the
said trustees at the time constit ]ted a quorum.

Powers of Trustees

16. (1) The trustees must ac luire, administer and control the assets of the Trust in 10
accordance with its objects sub ect to the provisions of this Act.

(2) The trustees must have z II such powers as may be necessary to enable them to
administer the trust and may—

(a) (i) procure the into poration  of a company or companies registered in terms

(b)

(c)

(d)

(e)

(g)
(h)

(i)

(j)

(k)

(1)

(m)

(n)

of the Companits  Act for the purpose of holding all or-any of the trust
assets; and

(ii) require such con pany or companies to dispose of all or any of the shares
in any such com ]any to such persons and on such terms and conditions
as the trustees rr ay from time to time determine;

(i) invest in such m inner as they may think tit, subject to the provisions of
this Act, the cap tal amount and such income from the trust which may
not be immediat dy required; and

(ii) realise, vary ar d transpose any securities, assets, investments and
property as they may determine;

(i) purchase, sell, e change, lease, hire or otherwise acquire or dispose of
movable or imm,]vable  property or any right therein; and

(ii) improve and de% elop any property or assets of the trust;
expend trust funds p( rtaining  to any immovable property on maintenance,
construction, improv,.:ment,  alteration, payment of rates, taxes, insurance
premiums and other c barges;
advance and lend mo}ey to any person, company, corporation, association or
institution, either with or without security and upon such terms and conditions
regarding repayment ]r otherwise as the trustees may decide subject to the
prior approval of the h Iinister with the concurrence of the Minister of Finance;
borrow money and in order to provide security for such borrowing, mortgage
or pledge trust assets  and arrange the manner of repayment of such loans
subject to the prior i pproval of the Minister with the concurrence of the
Minister of Finance;
pay all expenses incu red in connection with the administration of the trust;
employ any person to manage or assist in the management of the assets of the
trust and to remunera e including traveling and other expenses which may
necessarily be incurre i by such employee from funds or income of the trust;
appoint agents for a iy specific purpose, including the power to appoint
accountants, attorney L advocates and other professional persons for any
specific purpose;
take action in a court }f law for the recovery of any amounts due to the trust
or compel the fuitil ment of obligations in its favour  and defend any
proceedings that may be instituted against the trust;
enter into an agreemel  It or arrangement regarding the terms and conditions of
payment of money du:  to the Trust and the abandonment of any claims by the
Trust, subject to the lpproval of the Minister with the concurrence of the
Minister of Finance;
accept grants and tran ;fers from the State or donations from other persons in
favour  of the Trust, su >ject to the terms and conditions as may be imposed by
the State or other persons, but such terms and conditions must not be
inconsistent with the I :rms of the Trust;
purchase or otherwise acquire any equipment that may be necessary for the
purpose of meeting th: administrative requirements of the Trust;
open and control any bank account or building society account and draw,
accept or give prom mory notes, bills of exchange and other negotiable
instruments; and

15

20

25
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((,) linarww, under[ake and promote the education of the historically disadvant-
aged persons in economic and investment issues and their participation in.
economic” and Invcs(n lent actlvl(l es.

(3) The Mini~ter must from time to time, determine by notice in the Gctxtfe  the value
01 movable and immovuble assets  or shares or interest in the State Owned Commercial 5
t~nterpf-ises or private business enterprises which the trustees may not dispose of,
encumber or tilienate without his or her prior consent with the concurrence of the
Minister of Finance.

(4) The Trustees may in consulttition with the Minister make an application for the
listing of shares in tiny conlpirny  or companies referred to in section 1 t5(2)(a) on a stock 10
exchange in the Republic of South Africa.

Chief Executive (lRicer

17. ( 1 ) The Board must with the approval of the Minister, appoint a Chief Executive
Otticer of the Trust, subject to the terms und conditions and employment contract which
he or she may conclude with Trust. 15

(2) The personal requirements and the disqualifications applicable to the trustees as
ret’erred to in sections 6 and 7, respectively, must, with the necessary changes, apply to
the Chief Executive Ofiicer.

(3) The Chief Executive Otlicer is by virtue of his or her otilce a member of the Board
with full powers  accorded to tiny other trustee of the Trust. Z()

(4) The Chief Executive Otlicer is the executive officer of the Trust and s}MII be
responsible for the management of the activities of the Trust.

(5) (a) The Bwrrd may delegate to the Chief Executive Officer such powers as may be
necessary in mtinaging  the activities of the Trust.

(b) The Chief Executive ()(licer  may delegate such powers to the staif, committees, 25
o[hcr trustees or other structures of the Trust.

(6) The Board  may. if the Chief Executive Otlicer  is unable to perform his or her
duties for a period longer than six weeks, appoint, in consultation with the Minister, an
acting Chief Executive OtYlcer  for the duration of his or her inability.

Financing of Trust 30

18. ( 1 ) The operating and capital expenses of the Trust will be financed by grants,
loans, income generated by the Trust or money appropriated by Parliament for that
purpose.

(2) The Trust must utilise fitly money referred to in subsection ( 1 ) in accordance with
the statement of estimated expenditure referred to in subsection (3). 35

(3) The Trust—
(~~) must in each timrncial year, at a time determined by the Minister, submit to

him or her for his or her approval granted with the concurrence of the Minister
of Finimce,  a statement of estimated income and expenditure, for the next
tinancial year; 40

(b) may in an_y financial year submit adjusted statements ofestimated  income and
expenditure to the Minister for his or her approval. granted with the
concurrence ot’ the Minister of Finance; and

(t) ml]st comply with the provisions of the Reporting by Public Entities Act, 1992
(Act No. 93 of 1992). 45

Banking account

19. “ik Trust mwst open and maintain an account in the name of the Trust, with a bank
rcgisterwl  w J bwlk in terms of the Banks Act, 1990 (Act No. 94 of 1990).

Reports

20. ( t ) The Trust lllUSt- 50
(([)  t’urnish the Minister with informtition and particulars as he or she muy in

writing require in connection with the activities of the Trust; and
(h) iInnLItilly,  within six months from the end of etich financial year, furnish the

Minister with a consolidated report with regard to the functions, affairs,
activities and financial  position of the Trust during that tinanc ial year and 55
prolide  a statement of the progress achieved towards realization of the
purposes  of this Act in that iinancial year,
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(2) The annual report referred o in subsection ( 1 ) may include such other infornxrtion
as the Minister may determine.

(3) The Minister must, within 4 days after he or she has received a copy of the annual
report, table it in Parliament if Pi rliwnent  is then in ordinary session or, it’ Parliament is
not then in ordinary session, with n 14 days after the commencement of its next ordinary 5
session.

Promotion and establishment I ~f investment entities

21. The trustees may, having J egfird to-
(a) the implementation dil tctives issued by the Minister in terms of section 22;
(b) the policies adopted k y the government, from time to time, regarding the I ()

economic empowerme lt of historically distidvankrged persons; and
(c) the objects of the Trus as defined in section 3,

establish, promote or facilitate the establishment of companies, trusts, unit trusts,
management companies, or othe suitable business entities for purposes of engaging in
activities or schemes designed o economically empower historically disadvantaged 15
persons.

Implementation directives by 14inister

22. ( 1 ) The Minister may witt the consent of other Ministers in charge, issue to the
trustees implementation directiw s in regard t-

(a) economic empowerment policies; 2(I
(b) the investment entities to be established or promoted and the terms on which

the State may provide .issistance for their promotion or establishment;
(c) the value and terms on which the shares in State Owned Commercial

Enterprises or private b miness  enterprises held by the Trust may be sold to the
historically disadvanta  :ed persons referred to in section 21. 25

(2) The trustees must have cue regard to, and be guided by, the policies of the
government applicable to the err powerment of the historically disadvantaged persons,
in particular, but not limited to tl !e—

(a) White Paper on the Re~onstruction  and Development Programme;
(b) Growth Employment and Redistribution Strategy; 30
(c) National Framework Agreement on the Restructuring of State Assets.

Transfer of State Assets

23. ( 1 ) (a) The Trust may pul chase or acquire shares in State Owned Commercial
Enterprises, as such shares may I le ofiered to the Trust by the State, on such terms and
conditions as may be determine by the Minister in consultation with the Ministers in 35
charge, having regard to the recc mmendations  of the trustees.

(b) The Minister is authorised to determine or agree to a price for the shares which
price may be less than the markt t related price of the shares.

(2) The terms and conditions o‘ sale of shares to the Trust referred to in subsection 1,
may include— 40

(a) deferred payment of th:  purchase price payable by the Trust;
(b) the minimum or maxin urn price at which the Trust may sell the shares to the

historically disadvanta, ;ed persons, or business entities referred to in section
21;

(c) such- other terms and conditions as the Minister may determine with the 45
concurrence of the Mi] ~ister of Finance and the trustees.

(3) The Trust is entitled to, eit’ler partly or wholly, sell, transfer, or in any way deal
with the said assets or shares for the purpose of meeting the objects of the Trust, subject
to the provisions of any agreeme ~t applicable to the shares in question.

Establishment of Investment Holding Company 50

24. ( 1 ) The Trust is authorised o establish an investment holding company known as
the National Empowerment Fun{ Corpomtion.
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(2) The object of [he Corporation is to hold investments of [he Trust in a commercially
sound mimner and carry out such investment activities as its directors may determine.

(3) The Trust may transfer into the Ch-poration  any of its assets in exchange for the
shares issued to the trust.

(4) The Trust may, in consultation with the Minister, invite any strategic equity 5
p~rtner to acquire shares in the Corporation, but the Trust will not hold less than 70 per
cent of the stmres  in the Corporation.

(5) The Corportition  must be registered in terms of, and be governed by, the provisions
of the Companies Act, 1973 (Act No, 61 of 1973).

Funds of Trust 10

25. ( I ) The Chief Executive Officer of the Trust is charged with the responsibility of
accounting for all assets, shares or money received by the Trust, and payments,
discharges or loans made by the Trust.

(2) The trust assets or funds must not form part of the assets of the trustees.
(3) The funds of the Trust consist of— 15

(a) money appropriated by Parliament;
(b) interest or income derived from investments of the Trust; and
(() grants, donations and bequests made to the Trust;
(d) money lawfully obtained by the Trust from any other source.

(4) The tinancial year of the Trust is the period extending from I April in any year to 20
31 March in the succeeding year.

(5) The Board must-
((I) keep proper records of all the fintincial  transactions, assets and liabilities of the

Trust;
(b) prepare financial statements, as soon as possible but not later than six months 25

after the end of the financial year or such other period as the Minister may by
notice in the Guzefte  determine.

(6) (u) The financial statements of the Trust must be audited by an auditor or firm of
auditors registered in terms of section 20 of the Public Accountants and Auditors Act,
1991 (Act No. 80 of 199 I), appointed by the Board. The audit must be completed within 30
six months from the end of the financial year of the Trust.

(7) The chairperson of the Board must furnish the Minister with such information as
the Minister may require relating to the activities of the Trust.

Certain Exemptions regarding the National Revenue Fund

26. ( I ) The Minister may for the purposes of the Trust exempt any money from the 35
provisions of section213 of the Constitution of the Republic of South Africa, 1996 (Act
No. 108 of 1996).

(2) The above exemption shall apply only in so far as it is necessary to meet the
objects.

Regulations 40

27. ( I ) The Minister, after consultation with the trustees, may make regulations
regarding—

(a) any matter which in terms of this Act is required or permitted to be prescribed;
and

(b) generally, any other matter which may be necessary or expedient to prescribe 45
in order to achieve the objects of this Act.

(2) The Minister, after consultation with the trustees, may make a code of ethics for
trustees.

Dissolution of Trust and Distribution

28. ( I ) The Trust may be dissolved on a date determined by an Act of Parliament. 50
(2) The assets or the proceeds of those assets must, after the payment of all the

liabilities of the Trust or the assumption thereof by the State pursuant to an Act of
Parliament, upon dissolution of the Trust, be ceded and transferred to the State or any
beneficiary m may be appointed by the Act of Parliament referred to in subsection (1).
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Application of Trust laws an( principles

29. The Trust is governed b! all laws applicable to trusts.

Short title and commencemel It

30. This Act is called the N ~tional Empowerment Fund Act, 1998, and comes into
operation on a date fixed by th’ President by proclamation in the Gtiwfte. 5
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MEMORANDUM ON  THE OBJECTS OF THE NATIONAL
EMPOWERMENT FUND BILL. 1998

Section 9 of the Constitution of the Republic of South Africa, 1996, envisages
legislative and other measures designed to protect or advance persons, or categories of
person, disadvantaged by unfair discrimination so as to promote the achievement of
equality. The Government of National Unity and Labour have furthermore agreed in
terms of the “National Framework agreement on the Restructuring of State Assets” that
the restructuring “must distribute wealth, boost the small and medium enterprise sector,
have sustainable affirmative action implication and facilitate genuine black economic
empowerment”. The Bill proposes the establishment of structures and mechtinisms
aimed at redressing the inequalities brought about by apartheid by facilitating the
ownership of income generating assets by historically disadvantaged persons.

The most important proposals in this regard are:
*

*
*

*

*

*

*

*

The establishment of a Trust w-hich is constituted as a body corporate as
provided for in clause 4. The Trust will be responsible for the administration
of the assets and funds acquired pursuant to the restructuring of the State
assets. Its objects include broad participation in investment and other
activities through various vehicles in which the historically disadvantaged
persons may also participate. The objects of the Trust are set out in clause 3.
The proposed powers of the trustees are set out in clause 16.
To provide for the establishment of other investment entities for the
attainment of the objects of the Bill (Clause 2 I).
To empower the Minister to issue implementation directives to the trustees
regarding economic empowerment, the investment entities to be established
or promoted and the terms on which the State may provide assistance for their
promotion or establishment and the value and terms of which the shares in
State Owned Enterprises held by the Trust may be sold to historically
disadvantaged persons. (Clause 22)
The terms and conditions upon which the Trust may purchase or acquire
shares in State Owned Enterprises (Clause 23).
The provision that the Trust be authorised to establish an investment holding
company known as the National Empowerment Fund Corporation (clause 24).
Clause 26 containing a provision for possible exemptions regarding the
National Revenue Fund.
The definition of historically disadvantaged persons provided for in clause 1.

CONSULTATION

The bill was circulated to the following key State departments:—
— Office of the Deputy President
— Department of Finance
— Department of State Expenditure
— Department of Public Enterprises

Department of Public Works
— Department of Communications
— Department of Minerals and Energy
— Department of Transport

Meetings were also held with relevant institutions such as the South African Reserve
Bank, Financial Service Board and the Industrial Development Corporation Ltd.

Comments were, inter ali[l, received from the South African Revenue Services and
the Auditor-General.

PARLIAMENTARY PROCEDURES

The State Law Advisers and the Department of Trade and Industry are of the view that
this Bill must be dealt with in accordance with the procedure established by section 75
of the Constitution and it contains no provision to which the procedure set out in section
74 or 76 of the Constitution applies


