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BILL
‘ro introduce nwtsures  to combat organised crime. money laundering tind criminul
gang nuti}ities; tt~ prt~hihit certain acti~ities relating to rucketwring wtivities;  to
provide for the pr{]hibi[itm of Immey laundering and for un obligation to report
certain information; to criminulise certain activities associated with gangs; to

-- ,prwide  for the, recovery of the procwds of ~ltlli]~l(ll  activit~: for the civil t’ort’eitut-e,.
of $iin~lnid~assets  that have Iwn used to commit an otrencc or assets thtit are the

f procwds  of unlawful activit~; to provide for the estahlishnwnt  of u Criminal Assets
Recwvcry Accouljt; to amend the Drllgs and Drug I’ratlicking Act, 1992;  to amend
the Internati(mtil  (’() -operiith)tl in Cr imina l  Nlatters Act, 1996;  to repeal the

t Prmwxls  of (’rit~w Act, 1996; to incorporate the protisi~)ns  contained in the
Pntcceds of” (’rime Act, 1996; iind t{) provide for mtittws  connwted therewith.. ,
- - - -  .’,. J. .!.. ;.. . I’RK, iN’11)1.I;

AN1)  kf’lll  RE.-lS oryniwd  clinlc. Illotlcy I:mndc!ting  illl~l  criminal  ~illl~  :icti\itie\,
bl)[b llldi\  ldLILll]}  illlLl  L’ollU’[i\Cl]. PI”L!WI1[  J ddll~~l [() [3LlbiiC  old~l  Mld SIftt}’  Jlld
cconolllic” Slilbl iit). :Illd tl:l\c [he p(Mcnllcli  10 inlli~l i~)ci;ll dmll:lgc:
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S(;HtCDU[,E  1

(Sections 1, .38, 50, 51, 52, W, 58 and 73)

S(’HEI)UIJE 2

.inlcndnwnt  ot the lnterni~tionul  Co-operation in
(Act No. 75 of 1996)

(Section 79)

SCHEDUI.1  3

Criminal hlattcrs Act, 1996
5

Amendment tu Sections of the Drugs md Drug TrMicking Act, 1992
(Act No. 140 of’ 1992)

(Section 79)

CHAPTER 1

DEFINITIONS AND INTERPRETATION

Definitions and interpretation of Act

1. ( I ) In this Act, unle\\  [he context otherwise indic:lte\-
1,

(i)

(ii)

(Ill)
(i\)

(v)

(\ ’i)

(\’ii)

(\’111)
(ix)
(x)

(xi)

10

“Account’”  n~e;uls [he Ct-iininul  Assels Rec~~very  Account  cst;lblished under 15
section 63: ( i\)
‘“wltllori\cd  poliuc ofticial’” Inemls  uny ofticiill of {he South  Afric:m  Police
S e r v i c e  WIN) is ;luth~mised by the Nati(m;ll Dircc[(w (x [he N;itiona]
Ct)lnnlissioner  01” Police tt~ :Ict under this Act; (v)
“Colnnli[(ce’”  nwans ii cx)lunlittee established in ternls of wxtion 65; (xvi) 20
“criminal gdng” includes my t’(ml:ll or in fomul  ongoing organ is:itiun.
association,  (x groLIp  of three or more persons, which has us one of iti
uc[i~ itics [hc commission (~t’ (me or more criminal of fences. which has an
idenliliablc  n:lnw or iden(ilyit)g s ign or  symbt)l. :uld WI1OSC  members
individually or collectively engage in or have eng:iged  in a puttern  ot crinlinal 25
gang acti\  ity;
“enterprise” includes :uly individuid. partnership, corp(watitm,  ass(~ciati(~n,  (11-
other luri\tic perwm or Iegdt enlily, und any union or  group of indi\ iduds
ass(Ki’alcd in f’twl.  :Ilthougll not a juristic perwm or legal enti[y:
‘“High Court”, include\ tor the purp~)scs ot C’hq]ters  2. sections 25 to 29 of 30
Chapter 5 dnd C’hupter 6 any jLIdge IIwrcot:  (vi)
Aitlstrul~letltilli(y  [)1 an offencc  nleiins :u~y pr(yxrty  which is c~mwmed  in the
comnlission  or suspecled  ctmlnlission  ot” m] olfence, whether within the
Republic (w else\vhcre;
“interest” lllC]LlLk5  dny right: (i) 35
“Minister”  nwan\ the hlini\kr t~t’ Justice”;  (\ ’iii)
“Nation~ll Direct(w”  INc:in-

((”)

Prosecuiiol;s :Ipp(linted in terms of section I 79( I )({/) of the Constitution;
t(w the purposes 01’ secli<)ns 2(4),  71 (w 72 the N~[i(mal  Director ot’ Public 40
Prt)wcutions  :Ippointed  as contemplated in pmqgrdph  ([{) Utld includes :1
Director ot’ Public Pr{)secutions,  ml Investigtitin,g  Director of Public
Pt-osccuti(ms und u Special Director of Public Prosecutions referred to in
section 1 of the National Prosecution Authority Act, 1998 (Act No. 32 of
1998).  who is auth(wised  thereto in writing by the National Director in a 45
specific caw or in general;
for the purpow of’ all other relevant provisions of this Act, the National
Director of Puhiic!  Prosecutions appointed as contemplated in paragraph
(~i) wMI includes my functionary ret’errd to in section I of the National
Pr(mcuting Au\hority Act. 1998, which is under the control of the 50
N;lti(]n:il Direc(or d mthoristxl thereto by the N~tional  Director in :L
spccitic case or in gcnerdl;

“putkrn  of crin]inal  gang activity” includes the commission of two or more
crinl,inal otfenccs rct”krred  t(> in Schedllle 1: Provided that at least one of those
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otfences  occurred atlet the date ofct)IIIIIIeIlceIIleIl[  of’ ChapIeI 4 and the la~t 01”
those otl’ences occurr  d w i t h i n  three years alter u pri(w otfence a n d  [hc
otfenccs  were commit ed—
(d) onsepariitec>ccasotls:c>r
(b) c>ntllesailleoccaii(~l~,  bytw(~t~r ll~(>re perst)lls  whet ire  memberst)l,tw

helongto,  the sal le criminal gang:
(xii) “pattern of raclwteeric  g activity” metins the pltinned. ongoing. continuous or

repeated  partIcIpatI~J]l ~tr Itl\’olvenlent  i[l:lny otiencer eferrcdt c)illscheclllle  I
and includes at least t\m  offences  referred to in Schedule 1, of which one of
the offences  occurred;  her the commencernen[  of this Act and the last otfencc
occurred within I () ye ms (excluding any period of’ imprisonment) after the
commission of such pl ior otknce  referred to in Schedule 1:

(xiii) “prescribed” means pl escribed  by rcgul~tion under secti(m 77;
(xiv) ‘“preservation  of’ propt rty order” means an order referred to in section 38:
(xv) “proceeds of unlawful activities”, means any property or part thereof or tiny

service. advantage, be[ etit or reward which was derived, received or retained.
directly or indirectly, it. connection with or as a result of any unlawful activity
ctirried on by any per! on, whether in the Republic or elsewhere, except for
purposes of Chapter 5 where it mean-
(a) any unlawful actility  carried on by any person; or
(b) any act or omissi(n  outside the Republic which, it’ it had occurred in the

Republic, would !mve constituted an unlawful activity,
and includes any pr-optrty  representing property so derived;

(xvi) “propert y“ means mo ley or any other movable. immovable, corporeal or
incorporeal thing and i)icludes  iiny rights, privileges, claims and securities and
any interest therein am I all proceeds thcreo~

(2) For purposes of’ [his Act a person has knowiedge  of a fact if—
(f{) the person has actual II nowledge of that fact: or
(b) the court is satisfied th.l[—

(i) [he person belie\ts that there is a rcus(mablc  possibility of’ the existence
of [hat fact; and

(ii ) he or she fails to {blain information to confirm the existence of that Fdct.
(3) For purposes of this Act a person ought reasonably to have known or suspected a

fact, the conclusions that he or sle ought to have reached are those which would have
been reached by J reasonably diligent and vigilmt persotl  having both-

(a) the general knowlecige  skill, training and experience that may reasonably be
expected of a person il his or her position: and

(b) the generul  knowledge, skill, training and experience that he or she in facl has.
(4) Nothing in Clmpters 2, 3 and 4 shall be construed to limit prosecuti(m  under any

other provision of’ the law.

CHAPI’ER  2

OFFENCES  REI.ATI NG T{) RACKETEERING ACTIVITIES

Otiences

2. ( I ) Any person who—
((/) (i) receives or retain: any property derived, directly or indirectly: and

(ii) knows or ought re lsontibly to have known that such property is derived,
directly or indirec :Iy,

from a pattern of rackt teering activity; and
(iii) uses or invests, lirectly or indirectly, any part of such property in

acquisition of any interest in, or the establishlnent or operation or
activities of, any t nterprise;

(b) (i) receives or retain:.  any property, directly or indirectly, on behalf of any
enterprise; and

(ii) who knows or o Ight reasonably to have known that such property
derived or is derived from or through a pattern of racketeering activity;

(c) (i) uses or invests any property, directly or indirectly, on behalf of any
enterprise or in a.:quisition of zny interest in, or the establishment or
operation or activ ties of any enterprise; and

(ii) who knows or ou:.:ht reasonably to have known that such property,

5
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derived (Jr is derived from or through a pattern of racketeering activity;
(d) acquires (w maintuins, directly or indirectly, any interest in or control of any

enterprise [hr(mgh u pattern of racketeering activity;
(c) whilst reimaging or employed by or associated with any enterprise, conducts

or ptir(icipa(es  in the conduct, directly or indirectly, of such enterprise’s afiiirs  5
through a pattern of racketeering activity;

(~) manages  the operation or acti vities of an enterprise and who knows or ought
reasonably to have known that any person, whilst employed by or associated
with that enterprise, conducts or participates in the conduct, directly or
indirectly, of such enterprise’s affairs through a pattern of mcketeering 10
activity;

(g) conspires or attempts to violate any of the provisions of paragraphs ((J),  (b),
(c), (d), (e) or (j),

within the Republic or elsewhere, shall be guilty of an otfence.
(2) The court may hear evidence, including evidence with regard to hearsay, similar 15

facts or previous convictions, relating to otfences  contemplatt?d in subsection ( 1),
notwithstanding that such evidence might otherwise be inadmissible, provided that such
evidence would not render a trial unfair.

(3) For purposes of proving a previous conviction during a trial in respect of an
olfence contemplated in subsection ( 1), it shall be sutlicient to prove the original record 20
of judicial proceedings if a copy of such record, certified or purporting to be certified by
the registrar or clerk of the court or other ofiicial  having the custody of the record of such
jodicitil proceedings or by the deputy of such registrar, clerk or other official or, in the
cw+e where judicial proceedings are taken down in shorthand or by mechanical means,
by the person who [transcribed such proceedings, as a true copy of such record, is 25
produced in evidence tit such trial, and such copy shall be pritrw jkie proof that any
matter purporting to be recorded thereon was correctly recorded.

(4) A person shall only be charged with committing an otl’ence contemplated in
subsection ( I ) it a prosecution is authorised in wriling by the National Director.

Penalties 30

3. ( 1 ) Any person convicted of an otfence referred to in section 2( I ) shall be liable to
a fine no[ exceeding R I 000” mill i(m, or to imprisonment fur a period up to imprisonment
I’m life.

(2) Notwithstanding any other law dealing with the penal jurisdiction of the regional
court, it’ a regional court, after it has convicted an accused of an otfence referred to in 35
section 2( 1 ) following on-

(a) a plea of guilty; or
(h) a plea of’ not guilty,

but before sentence, is of [he opinion that the otience in respect of’ which the
accused has been convicted merits punishnlent- 40
(i) in excess of the penal jurisdiction of the regional court but not exceeding

a fine of’ R 100 million or a period of 30 years imprisonment, the regional
court shall have jurisdiction to ‘repose such pemtlty  even though that
penalty exceeds the penal jurisdiction of that court; or

(ii) exceeding u tine ot’ R 100 million or a period of 30 years imprisonment or 45
merits imprisonment for life, the regional court shall stop the proceed-
ings and commit the accused for sentence by a High Court having
jurisdiction,

(3) Ifti regional court IMS committed an accused for sentence by a High Court in terms
ot subsection (2) the provisions of section 52 of the Criminol Law Amendment Act, 50
1997 (Act No. 105 of 1997).  notwithstanding the provisions of section 53, shall apply
with the necesstiry  ch~nges  regarding the referral by the regional court to the High
Court.

CHAPTER 3

OFFENCES RELATING TO PROCEEDS OF UNLAWFUL ACTIVITIES 55

hloney laundering

4. Any person who knows or ought reasonably to have known that property is or
Itmns part of the proceeds of unlawful activities and—
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enters into any agreen  ent or engages in any arrtingement  or Iransacli(m  \vi(h
anyone in connection with [ha[ property, whether such figreemt’nl.  arrange-
ment or transaction is egully enforceable or not; or
performs any other : d in connection with such property, whether it is
&formed  independtm  tly or in concert with any other pirson, 5

which has or is likely to have th:  etlcct—
(i) of concealing or disguising the nature, source. location, disposititm  or

movement of the said property or itsownership  or any interest which any(me
may have in respect tbereoF, or

(ii) ofenabling  or iissistinf any person who htis committed or commits im otlience, I ()
whether in the Republ c or elsewhere—
(aa) to avoid prosecut  on; or
(bb)  to remove or dimnish  any property acqoired  directly, or indirectly, M u

result of the com nission of an ofience,
shall be guilty of an offence. ~ 15

Assisting another to benefit fr~,m proceeds of unlawful activities

5. Any person who knows or ought reasonably to have known thot irnother  person has
obtained the proceeds of unlawf d activities, enters into any agreement with anyone or
engages in any arrangement or transaction whereby—

(a) the retention or the c(.ntml by or on behalf of the said other person of’ the 20
proceeds of unlawful i,ctivities is fitcilitated; or

(b) the said proceeds of uniawful tictivities are used to make funds available to the
said other person or to acquire property on his or her behalf or to benefit him
or her in any other wa v,

shall be guilty of an offence. 25

Acquisition, possession or use t~f proceeds of unlawful activities

6. Any person who—
(a) acquires;

(b) u s e s ;  o r
(c) has possession, 30

of property and who knows or OL ght reasonably to have known that it is or forms part of
the proceeds of unlawful activities of mother  person, shall be guilty of an offence.

Failure to report suspicion regarding proceeds of unlawful activities

7. ( 1 ) Any person who carries m a business or is in charge of a business undertaking
who suspects or ought reasonably to have suspected that— 35

((1)

(b)

(c)

any prop:rty which cones into his & her possession or the possession of the
said business undertaking is, or forms part of. the proceeds of unlawful
activities;
a transaction to which he or she or the business undcr(aking  is a party will
facilitate (he transfer  c t’ the proceeds of unlawful activities; or 40
a transaction to which he or she or the business undertaking is a party and
which is discontinued-–
(i) may have brough the proceeds of unlawful activities into possession of

the person or bus ness undertaking; or
(ii) may have facilitated the transfer of the proceeds of unlawful activity, had 45

that transaction b ten concluded,
must report his or her suspicion and all available information concerning the grounds on
which it rests, within a reasonable time to a person designated by the Minister imd shalt
take all reasonable steps to disctarge  such obligation.

(2) A report under subsection ( 1 ) shall be accompanied by copies of documentation 50
directly relevant to that suspicio 1 and the grounds on which it rests.

(3) A person to whom a repo t may be made under subsection ( I ) may, in writing,
require the person making the rel ~ort to provide him or her or an official identified in the
request with—

(a) particulars or further particulars of any matter concerning the suspicion ([) 55
which the report relatts  and the grounds upon which it rests; iind
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(/)) c{)pics of all availabie  ck)cunwnts  concerning such particulars or Iurther
particular\.

(4) Whet] a pet-son  recei\cs  a request under subsection (3) he or she shall furnish the
person WIN)  n]adc the request \vith the requested  particulars or further particulars and
copies  of documents  to the extent that such particulars or documents are available to him 5
(N hcl within a reawnmhle  lime.

(5) ({~)  N() obligati(m ai tt) secrecy and no other restriction on the disclosure ot
inl(mnatitm  m to the aff~irs or business ot’ another. whether itnposed by any law, the
con~n](~n law (w any agreement, hull afec(  any obligation impowd under this section to
report  (Jr discl(~w int’(mndtion or to permit access  to any registers, records or other I ()
documents  untcss that obligation of secrecy or restriction is based on the common law
right [() prolc\si(mal privilege between an attorney and his or her client in respect of
inl(mnation collli]lLl]lic:itecl to the att(wney so as to enable him or her to provide advice,
(() LIclend or to render other legal assis[anee  to the client in connection with an offenec
under any Itiw, of which the client is charged, in respect O( which he or she has been 15
arrested or summoned to appear  in court or in respect of which. im investigation with a
\iew to instituting crimimd proceedings is being conducted against him or her.

(b) No liability based on a breach of an obligation as to secrecy or any restriction on
the disclosure of information, whether imposed by any law, the common law or any
agreement. shall arise from a disclosure of any information in compliance with any 20
obligation imposed by this section.

(6) A person who is *party  toa[ransaction in respect of which he or she forms a
suspicion which in his or her opinion should be reported under subsection (l), may
continue with that transaction and must  ensure that all records relating to thal transaction
tire kept and that all reasonable s[eps are taken to (iischarge the obligation under this 25
section.

(7) Any person who fails to comply with an obligation contemplated in this section
shall be guilty of an otfence.

Penalties

8.(l) Anyperst>tl c()nvicted  () fan(~tience  cc~tltetllplated illsectic)tl 4,50r6  shall be 30
liable to a tine not exceeding RIO() million, or to imprisonment for a period not
exceeding 30 years.

(2) Any person convicted of an offence  contemplated in section 7(7), shall be liable to
u tine, orto imprisonment fora period not exceeding 15 years.

CHAPTER 4 35

OFFENCES REI.ATING  TO CRIMINAL GANG ACTIVITIES

Gang related otl’ences

9. ( 1 ) Any person who ~ctively pmticipates in or is a member of a criminal gang and
w ho-

(a) wilt’ully  aids and abets any crimimd acti\ity  committed for the benefit of, at 40
the direction of, or in association \vith any criminal gang;

(b) threatens to commit, bring tibout or perform any act of violence or tiny
criminal activity by a crimimd gang or with the assistance ot’ a criminal gang;
or

(,) threatens any specific person or persons in general, with retaliation in any 45
manner  or by any means whatsoever, in response to any act or alleged act ot
violence,

shall be guilty of an offence.
(2) Any person whcJ-

((i) performs ziny act vhich  is aimed at causing, bringing about, promoting or 50
contributing towards a pattern of criminal gang activity;

(h) incites, instigates, commands, aids, advises, encourages or procures any other
person to commil.  bring about, perform or participate in a pattern of criminal
gang activity:

(() intentionally causes, encourages,  recruits, incites, instigates, commands, aids 55
or advi\es another  person to join u criminal gang,

\ha\\ be gui \\y of any offence,
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Penalties

10. ( 1 ) Any person convicted ~Jt an {)tfence contemplated in—
(tl) section 9( I ) or (2)([/)  ~ hall be liable t{) a tine. or to imprisonment t(~r a pcri~xl

not exceeding six yea s;
(l)) section 9(2)(b) or ([). ,hall be liable t{) a tine. or to imprisonment ftw a pcri(xl 5

not exceeding (hree y( ars:
(t) section 9( 1 ) or (2)([[)  md it’ [he oftence was c(mlmitted  under circumstances

referred to in subsec[i,  m (2) shall be liable to a tine, or to impris(mmcnt  Ior ;I
period not exceeding ‘ight years;

(d) section 9(2)(h) or ([), ond it’ the olfcnce was commit[ed  under circumstance 10
referred [() in subsecti )n (2) shall he liable to a fine or to impristmmcn(  t’~)r a
period not exceeding ive years.

(2) If the othmce contemplate J in section 9 is committed on the premises or ground\
of. or within 500 rnetres of a public or private school. o r  any o[her educatitmat
institution. during hours in which the facility is open for classes or scho~}l  rclalcd Is
programmed or when minors art using the facility, such circumstance shall be regat-dcd
w an aggravating factor,

(3) If a court, after having CO1 victed an accused of any otfence,  o[her’ than an ott’encc
contemplated in this Chapter, firds that the~ccused was a rnemberof  acriminal gang at
the time of the commission (f the otl’ence,  such fac(or  shall be regarded as an 20
aggravating factor for sentencing purposes.

Interpretation of member of c ciminal gang

11. In considering whether a >erson is a member of a criminal gang for purpows of
this Chapter the court may. ha w regard to the following factors, namely that such
person— 25

(a) admits to criminal gat g membership:
(b) is identified as a mermer  of a criminal gang by a parent or guardian;
(c) resides in or frequents a ptirticular criminal gang’s  urea and adopts their style

of dress, their use of h md signs. language or their tattoos, ancl associfites with
known members of a ;riminal gang; 30

(d) hi.is been arrested mor: than once in the company of identified members of a
criminal gang for otl mces which are consistent with usual criminal gang
activity;

(e) is identified as a mer Iber of a criminal gimg by physical evidence such :/s
photographs or other (Iocurnentation. 35

CHAPTER 5

PROCEED J OF UN1.AWFUL  ACTIVITIES

PART 1

APPI,ICATION  OF CHAPTER

Definitions and interpretation of Chapter -K)

12. (1) In this Chtipter,  unles  the context indicates otherwise-
(i) “~iffected  gift” means any gift—

(~f) mde by the deft ndant concerned not more than seven years before the
fixed date;

(b) made by the Lfef(ndant concerned at any time, if it w~~s a gift— 45
(i) of property eceived  by that defendant in connection with tin otlimce

committed I ly him or her or any other person; or
(ii) of property or’ any part thereof, which directly or indirectly

represented in that defendant’s hands property received by him [)r
her in that connection, 50

whether any such gift was made before or after the c(~t]ltllellccllleilt (JI’
this Act;

(ii) “confiscation order’” neans m order rcfcrr-:d  to in wcli(m I 8( 1 ):
(iii) “defendant” mcdns  a person agtiinst  wh(~m a prowcuti(~n  I’i)r  an (jtt’encc has



bL’Cl)  ll)\fl[UIL’d.  lll”C\pCL’[l  VC of” w’h~[b~[  h~ ()[” She h:l~ k~ll Con\  ’lCtd  or not,
iind includci ii perw)n  wt’cluxl  to in wxtion  25( 1 )(b):

Ii\) “li~cd  ddlc’”. in rcl;l[it)n to :1 Llel’endwlt-
({/) il ;L prl)wculifm I’(w w] ollkncc Ims been instilutul  against the defendant.

l~w;in\ lhc d:ilc tm \vbicll such pr(wcu(ion  11:1s  been instituted; 5
(l)) il’ tl re\[r~iinl (wdct- has been made ag;iinst  the tlctemlant.  means the date

01” w~’h r~’\tminl (waler,
whichevei- is the ciwlier da[c;

(\’) “realizable propel-ty’” nw:uls property rel’errtxl to in section 14;
(\i) “w\lr:linl  (wdcr” nlc:ul$ an order rctcrred  to in secti(m 26( 1 ); 1 ()

(2) Ili thi\ Ch@er.  CXCL!PI  where  it is inconsistent with [he context or clearly
ill:ll>l~rol>ritl[e, ;Iny rct’crcnce—

({/) 10 ;! petwm w’ho holds  properly shall be construed m a reference  to a persfm
who bm uny interest in the property, w&-
(i) if the estate ot such person hm been seques[rtited, also (c) (he executor of 15

his {~r her insolvent estate; or
(ii) it such person is:1 compimy  or other  juristic  pers(m which is being wound

up, ;IIs() to the Iicluidutor thereofi
(h) [u a person who transl’crs property to any other person shall be construed us a

reference [0 d person who transfers or grants 10 any other person any interesl 20
in the propet-ty;

(~) I() anything recci\cd  in connec(i(m  with an otl’ence shall be construed as ii
reference  iils[) to any[bing received both in thtit connection  and in some other
connection.

IS) For the plllp(hcs of this ~hdptcr.  d person hm benefited from unlawfLIl  uctivity  if 25
hc or she hm Al dny tinwl wbctbcr  before or after the coIIIIlleIlceIlleIlt  ot” this Act.
rcucivcd :my :Idv:mtagc,  paylncnl, service or rcwml  including my property or pxrt
tbcrct)l’ in connection \vith Lmy crinlin~il activi(y carried on by him or her or by any other
pcrw)n.

Proceedings tire civil, not criminal 30

13. ( I ) For the purposes of this Cbopter proceedings on applictition for a contiscati(m
{wdcr tw d rcstrdint ol-dcr we ui\il  pr(wecciings,  :md we nut criminal proceedings.

(2) The rules of evidence applic:bie  in civit proceedings apply to proceedings on
iq~pl ication ftlr a conlisca(i(m order t~r d restrninl order.

( 3 ) No rule 01 evidence  tlpplictiblc  only in criminal proceedings  sh:dl :Ipply to 35
prtunxiin:s tm dpplic:iti(m  for a umtiscation  (micr t)r restr:tint  order.

(4) N{) rule Of constl-”cti~)n :q~plicable (rely in criminal proceedings sh:dl apply to
pr~uwlings  (m dpplicdti{m  for ii contiscution  order or restr:lin(  t)rder.

(5) Any question 01 l’~tct to he decided by a COUN  in iIny promxlings in respect  ot” :In
ilpplic~~ti(m  ctmtclnpl:lted in this Cbap[cr  shall he decided on a baluncc 01” pr~)b:tbili[i es. 40

Realizable property

14. ( 1 ) Subject to [Iw pt-()\ isitms  ol’ subsecti(m (2). the follo\ving” ptopcrty  shall IN
re:[liwble  in lern]> t)t thi~ Clmptcr.  ntinwly-

(~~) any pr(q?crty held by [he dcl’knddnt concerned: ;IIKI
(/)) :u)y proper ly  he ld  by ;L person  to whoIn  that  d e f e n d a n t  h d i rect ly  or  45

indirectly made my iitlccled  gilt,
( 2 ) Property shall not be rc:tli\uble property it’ a declwation ot’ forfeiture is in force in

rc\pccl thcrtx)t.
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(Z) Notwithstanding  the provis  (MIS of >Lihseclion  ( I ). any IL! ICI’CIICC in ttlis (’hiip(tl 10

[he value tit a particular time of’: payment or reward. SIILIII  he CINISIIULYI d~ d Iel LrL’nLx
lL)—

((/) [k ~illkl~ of [k [)ily!)]~  It {>1 lC\~Wd  ill lh! [I I))L> \4 h!ll [he ICL’IPIC[l[  ICL’L’11  d 1[.
a s  a(ijllskxf  10 take inlo ICC[)LII1[  SLlbWLIUell[  t] LICt  LILLtioll\  in tlk’ value (~t’ Illollcy: 5
or

(b) where subsection (3) ~]pplies. t h e  \aluc  Ilwnlitmcd  i n  Iha[ sutwcclion.
whichever is the greater value,

(.3 ) II’ at the particular time the recipient h(~kls--
(LJ) [he property, other thal cash. which be (w she received, (Iw \aluc  uiulccrlwd I ()

shall be the value of lb ? properly a[ the particular time: (w
(b) property. or any part tb :rct~f. which direclly {w indirectly represents in lli~ (w

bet’ hands the property vhicb be or she received, the valLw concerned shall be
the value of the propert /, in so t’ar :)s ii repwwnts  the property which he (w she
received, at the relevant time. 15

Gifts

16. ( 1 ) For the purposes of this Chapter. ti defendant shall he deemed  to have made a
gifi if’ be or she has transferred an? property [o any other person directly (w indirectly i’i)r
u considerat ion the value of vhich is s ignif icant ly less than the val LIe of” the
consideration supplied by the del endant. Z()

(~) For the purposes d’ sectio  I 20(2) the gift which a defendant is deenled to h:Lv~
made shall consist of that share n the property transtcrrcd by the defendant which is
eqLlal t(l t h e  ditlkrence  betweet  t h e  value of t h a t  property  us 2L whole  aIId the
consideration received  by the dc( emfant in return.

Conclusion of proceedings against defendant 25

17. For tbe purposes O( this Cmptcr. tlw proceedings  c(mtenlpl:t[~’d in terlt~\ of this
Chapter against a Lfetemtant shal be LX) IICILILILXI  whel~—

([{) the detenctant is acquit cd (w kmnd IN)(  guilty of an ~)lfcnct:
(b) subject to section 18(2). the cour( convicting the dclcndtlnt of an LJlfcilcc.

sentences the defendw [ without making a c\mli\catifJn (mdcr against bin] (~r 30
her;

(c) the conviction in respe t of’ an otl’ence is set aside on review [w appeal: (u’
(d) the dekndan[  satisfies be c(mtiwti(i(]n  (wdet lt];idc :tg:timst  hiln (n her.

PART 2

COP “IJIsCAIION  ORDERS 35

Confiscation orders

l& (  I )  Whenever  ~ defendan  is convicte({  of” UI1  OffCnCC  the COLlrt  LX)llVICllllg  tilL!

defendant may, on the appiicati  m of’ the public Im)w’cuter, enquire into any bcncti[
which the defendant may h~vc d .rivcd trom -—

((/) tha[ OIFCIW; 40
(b) any other otlence of” WI ich tbc Lfef’emhmt  hits been convicted at tbc same trial:

and
(c) any criminal activity v hich the court finds to be sutlicicntly related to thow

ofl’cllces,
tind, if’ the court timls that the de ‘endant hii\ M) Iwnefi[cd.  the court ll~ay, in alf(fiti(m to 45
ony punishment which it may iny ow in respect of” the of hence, make fin order :Igainst the
defendant for the payment to tht State of any amount It considers :Ippl”t)priale anL[ lhe
court may make tiny further ord ‘rs us it nmy deem tit 10 emsure the ef’f’activeness and
fairness of’ that order.

(~) The :lm[)unt which ~ WUI n]~ty (mfcr  the Llcfcnd:int to pay to the State under 50
subsection ( I )-–

(~{) shall not exceed the \ alue ot the delendant’s  proceeds  t)f’ the ~)ffcnccs (w
related criminitl activit es referred to in tlmt subsection,  its Lfc[cl-mined by the
court in accordance wi h the provisi(m\  of” this [’hapter:  or
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Value of proceeds of unl:Iwlul  activities 30

.Anmunts which might be realised
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(2) Notwithstanding the provi:  ions of’ section 15( 1 ) but subject to the provisions of
section 16(2), the value of an al ‘ected gift at [be time ~Jf the nlaking of the relel’ant
confiscation order shall be—

([/) the value of’ the atfech d gift at the time when the recipient received it, as
irdjustcd  to take into ac( mrnt subsequent fluctuations in the value of’ money; or

(b) where subsection (3) iq plies, the value mentioned in that subsection,
whichever is the greater vtilue.

(3) If’ at the time of the making )fthe relevunt confiscation  or&r  the recipient holds-
([J)  the property, other thar cash, which he or she received, the \iIlue concerned

shall be the value of th : property at that time; or
(b) the property which dir :ctly or indirectly represents in his (w her hands the

property which he or SI e received, the value concerned shall be the value of’
the property, in so far a! it represents the property which he or she received. tit
the time.

(4) For the purposes of subset ticm ( I), an obligation has priority at the time of the
making of the relevant contiscati  m order-

(a) it’ it is an obligirtion of’ be defendant, where he or sbe has been convicted by
a court of’ imy offence-  -
(i) to puy a fine impo ;ed before that time by the court; or

(ii) to pay any other m lount under any resultimt order made before that time
by the court:

(b) if it is an obligation wh lch—
(i) it’ the estate of the defendant bad at that time been sequestrated; or ‘

(ii) where the defend mt is a company or other juristic person, if such
company or juristi:  person is at that time being wound up,

would be payable in pursuance of’ imy secured or preferent  claim against the
insolvent estate or agair \t such company orjuristic  person. as the case may he.

(5) A court shall not determine he amounts which might be realised as contemplated
in subsection ( I ) unless it has ati mhxt all persons holding any interest in the property
concerned an opportunity to make representations to it in connection with the realisation
of’ that property.

Statements relating to proceeds of’ unlawful activities

21. ( I ) (a) The public prosecwtc  r may or, it’ \o directed by the court, shall tender to the
court a statement in writing uncle) (mth or affirmation by him or her or imy other perscm
in connection with tiny matter w}icb is being enquired  into by the court under Section
18( I ), or which relates to the det ~rmination  of’ the vulue 01 a (fefenckmt’s  proceeds ot’
unlawful activities.

(b) A copy of such statement sPAI be served on the defendunt at least 14 days before
the date on which that statement s to be tendered to the court.

(2) ([{) The defendant  may dis >utc the correctness of’ any allegation contained in a
statement referred to in subsecti m ( I )(a). iii~d if’ the det’enckmt does so dispute the
correctness of imy such ollegatiw , he or she shall state tlw grounds on which he or she
relies.

(b) In so t’tir as the defendanl  does :,[J( dispute the cxwrectness of’ imy idle,gfition
corrtiiined  in such statement, that allegation shall be deemed to be conclusive proof’ of
the matter  to which it relates,

(3) (~~) A defendant may or, if so directed by the court. shtill tender’ to the court a
s[atement  in writing under oath o‘ affirmation by him or her or by any other person in
connection with any matter whit h relates to the determination of’ the ii]nount  which
might be realised as contemplate(i  in section 20( I).

(b) A copy of’ such statement SE all be served on the public prosecutor at letist 14 days
before the date cm which that stat:ment  is to be tendered to the court.

(4) (a) The public prosecutor n ]ay admit the correctness of irny allegation contained
in a statement referred to in subst ction (3)(a).

(b) In so far as the public prosecutor admits the correctness of’ any allegation
contained in such statement, that allegation shall be deemed to be conclusive proof of’
the matter to which it relates. ,
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Itvidence relating to proceeds of unlawful activities

22. ( 1 ) For the purpows ot’ determining whether a defendant has derived a benetit in
an enquiry under section 18( I ), if it is found that the defendant did not at the fixed date,
or since the beginning of a period of seven years before the tixed date, have legitimate
sources of income sufficient to justify the interests in any property that the defendant
holds, the court sIMI1 accept [his fuct as prima ,fiicie evidence that such interests form
part of such a benetit.

(2) For the purposes of an enquiry under section 18(I), if it is found that a court had
ordered the defenckmt to disclose any facts under section 26(7) and that the defendant
had without sufficient cause ftiiled to disclose such facts or had, after being so ordered,
furnished false information, knowing such information to be false or not believing it to
be true, the court shall accept these facts as prima jiucie evidence that any property to
which the information relates—

((l) forms part of the defendant’s benefit, in determining whether he or she has
derived a benefit from an offence; or

(b) is held by the defendant as an advantage, payment, service or reward in
connection with the offences or related criminal activities referred to in
section 18(1 ).

(3) For the purposes of determining the value of a defendant’s proceeds of unlawful
activities in an enquiry under section 20( I )—

([/) if the court finds that he or she has benefited from an offence and that—
(i) he or she held property at any time at, or since, his or her conviction; or
(ii) property was tmnsferred  to him or her at any time since the beginning of

a period of seven yews before the fixed date,
the court shall accept these ticts  as prima, fucie  evidence that the propert y was
received by him or her at the earliest time at which he or she held it, as an
advantage, payment, service or reward in connection with the offences  or
related criminal activities referred to in section 18(I);

(b) if the court finds that he or she has benefited from an otience and that
expenditure had been incurred by him or her since the beginning of the period
contemplated in paragraph (a), the court shall accept these facts as prin~afiwie
evidence that any such expenditure was met out of the advantages, payments,
services or rewards, including any property received by him or her in
connection with the otiences or related criminal activities referred to in
section 18( 1 ) committed by him or her.

(4) For the purpose of determining the value of any property in an enquiry under
section 18( 1 ), i f the court finds that the defendant received property at any time as an
advantage, payment, service or reward in connection with the ofiences  or related
criminal activities referred to in that subsection committed by him or her or by any other
person the court shall accept this fact as pritna  facie  evidence that he or she received that
property free of any other interest therein.

Effect of confiscation orders

23. ( 1 ) A confiscation order made-
(a) by a magistrate’s court, other than a regional court, shall have the efiect of u

civil judgment of’ that court;
(b) by a regional court shall have the effect of a civil judgment of the magistrate’s

court of the district in which the relevant trial took place.
(2) Where iI High Court makes a confiscation order—

(a) the confiscation order shall have the effect of a civil judgment of that court; or
(b) the presiding judge may direct the registrar of that court to forward a certified

copy of’ the confiscation order to the clerk of the magistmte’s court designated
by the presiding judge or, if no such court is designated, to the clerk of the
magistmte’s  court within the area of jurisdiction of which the offence
concerned wus committed, and, on receipt of the said copy of the confiscation
order the clerk of the magistrate’s court concerned shall register the
confiscation order  whereupon it shall have the effect of a civil judgment of that
magistrate’s court.
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Procedure where person absco Ids or dies

24. ( 1 ) If a court is satisfied th ~t—
(i) a person had been chmged  with an offence;

(ii) a person had been convicted of any otience;
(iii) a restmint  order h d been made agaimst u person: or 5
(iv) there is sufficient evidence for putting a person on triul for an otieoce:
a warrant for his or her arrest had been issued and that the attendance of thtit
person in court could rot be secured after all reasonable steps were taken to
execute that warrant;
the proceedings agains’  him or her cannot be resumed within a period of’ six 10
months due to his or h, r continued absence; and
there are reasonable gr nrnds  to believe that a confiscation order would have
been made against h;m or her were it not for his or her continued absence,

the court may, on the application by the National Director, enquire into any benefit the
person may have derived from ttat offence. 15

(2) (a) Whenever a defendant who has been convicted of an otTence dies before a
confiscation order is made, the c mrt may, on the application by the National Director,
enquire into any benefit the pers m may have derived from that offence if the court is
satisfied that there are reasonabl:  grounds to believe that a confiscation order would
have been made against him or k er were it not for his or her death. Z()

(b) The executor of the estate of the deceased shall be entitled to tippear before the
court and make representations f~ r purposes of the enquiry referred to in paragraph (a).

(3) The court conducting an elquiry  under this section may—
(a) if the court finds that th: person referred to in that subsection has so benefited,

make a confiscation c :der and the provisions of this Part shall, with the 25
necessary changes, apF Iy to the making of such order;

(b) if a curator botris has hot been appointed in respect of any of the property
concerned, appoint a curator bonis  in respect of realizable property; and

(c) authorise the realisatio t of the property concerned in terms of Part 4.
(4) A court shall not exercise i s powers under subsection (3)(u) and (c) unless it has 30

afforded all persons having any interest in the property concerned an opportunity to
make representations to it in con ~ection with the making of such orders.

(5) A court conducting an enqu r-y under subsection (2) shall not apply sections 21 and
22.

(6) If a person, excluding a ]]erson contemplated in subsection ( I )(a)(ii),  against 35
whom a confiscation order had 1,een made under subsection (3) is subsequent I y tried
and—

(a) convicted of one or ot Ier of the otfences  in respect of which the order had
been made, the court t onvicting  him or her may conduct an enquiry under
section 20 and make at appropriate order; 40

(b) acquitted of the ofience in respect of which the order had been made, the court
acquitting him or her n lay make an appropriate order.

PART 3

R];STRAINT  ORDERS

Cases in which restraint order! may be made

25. (1) A High Court may exe cise the powers conferred on it by section 26( I )—
(u) when—

(i) a prosecution for an offence has been instituted against the defendant
concerned;

(ii) either a confiscate on order has been made against that defendant or it 50
appears to the coL rt that there are reasonable grounds for believing that
a confiscation ord :r may be made against that defendant; and

(iii) the proceedings a: :ainst that defendant have not been concluded; or
(b)  when—

(i) that COUfl is satisf ed that a person is to be charged with an oflence;  and 55
(ii) it appears to the C( urt that there are reasonable grounds for believing thtit

a confiscation ord ;r may be made against such person.

45
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(2) Where  (Iw High (’ourt  has made ii restraint order under subsection ( 1 )(b), that
c(mrt shall rewind (he mtraint order it’ the relevan[ person is not charged within such
pcritxl  as the ctmrl may consider  reasonable.

Restraint orders

26. ( I ) The Nationid  Director  may by way of an e.r parte  application tipply (o a
cxmlpetenl High (lmrt I’br an (waler prohibiting any person, subject to such conditions
tind exceptions as may be specitied in (he order,  from dealing in any manner with any
property  to which the order  reltites.

(2) Arestraillt  {)rderll~aybe  made-
(CI)  itlrespect  (Jfsuch realizable  prc)perty asmaybe speciheci  intherestraint  [)rder

tincl which is held by the person against whom the restraint order is being
made;

(h) in respect ot’ all realizable property held by such person, whether it is specified
in the restraint order or not;

(c) in respect of all property which, if it is transferred to such person after the
making of the restraint order, would be realizable property.

(3) (~~) A court to which an application is made in terms of subsection ( I ) may make
a provisional restraint order having immediate effect and may simultaneously grant a
rule nisi calling upon the defendant upon a day mentioned in the rule to appear and to
show cause why the restraint order should not be made final.

(b) If the defendant has been absent during a period of 2 I days from bis or her usual
pltice of residence and from his or her business, if any, within the Republic, the court
may direct that it shall be sufficient service of that rule if a copy thereof is affixed to or
near the outer door of the buildings where the court sits and published in the Ga:etre, or
may direct some other mode of service.

(c) Upon application by the defendant, the court may anticipate the return day for the
purpose of discharging the provisional restraint order if 24 hours’ notice of such
application has been given to the applicant contemplated in subsection ( 1).

(4) (a) A restraint order shall provide for notice to be given to persons affected by the
order.

(b) Any person affected by a restraint order may at any time apply for the variation or
rescission of the order.

(5) If it deems it necessary in the interests of justice, the High Court which made a
restraint order—

(a) may at any time vary or rescind the restraint order; or
(b) shall rescind the restraint order if the proceedings against the defendant

concerned are concluded.
(6) Without derogating from the generality of tbe powers conferred by subsection (I),

a restraint order may make such provision as the High Court may think tit—
(a) for the reasonable living expenses of a person against whom the restraint order

is being made and his or her family or household; and
(b) for the reasonable legal expenses of such person in connection with any

proceedings instituted against him or her in terms of this Chapter or any
criminal proceedings to which such proceedings may relate,

if the court is satisfied that the person whose expenses must be provided for has
disclosed under oath all his or her interests in property subject to a restraint order and
that the person cannot meet the expenses concerned out of his or her unrestrained
property.

(7) A High Court making a restraint order may also make such further order in respect
of the discovery of any facts including facts relating to any property over which the
defendant may have effective control and the location of such property as the court my
consider necesstir}  or expedient with a view to achieving the objects of the restraint
order.

(8) A High Court making a restraint order may, when it makes the order or at any time
thereafter, make any ancillary orders that the court considers appropriate for the proper,
fair and effecti\’e  execution of the order, including an order authorizing the seizure of the
property concerned by u police oflicial.

(9) Property seized under subsection (8) shall be dealt with in accordance with the
directions of the High Court which made the relevant preservation of property order.
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Seizure of property subject to “estraint  order

27. ( I ) In order to prevent any ealisahle  property t’rt]m  being disposed ot (w rcmi)\cd
contrary to a restraint order, any mlice otlicial may seize any such prt~perty  if hc t)l- >Iw
has reasonable grounds to believ{ tha[ such property will be so disposed of {Jr remoi cd.

(2) Property seized under sub ,ecti(m ( I ) shall be dealt with in accordance with IIW
directions of the High Court whi :h made the relevant restrain! order.

Appointment of curator bonis  i II respect of property subject to restraint order

28. ( 1 ) Where a High Court his made a restraint order. that court may at any tilne-
((/) appoint a curaror  boni to do. subject to the directions of that court. any {)nc

or more of the followi)g  on behalf of the person against whom the restraint
order has been made. I amely -
(i) to perform any p: rticular act in respect of any of or all the property to

which the restrain, order relates;
(ii) to take care of the said property:

(iii) to administer the aid property; and
(iv) where the said pro xrty is u business or undertaking, to carry on. with due

regard to any law which  may be applicable, the business or undertaking;
(b) order the person again: t whom the restraint order has been made to surrender

forthwith, or within SUI h period as thtit court may determine, any property in
respect of which a CUM (or hnis has been appointed under paragraph (a), ibto
the custody of that cur [[or  bmis.

(2) Any person atiected by an c rdercontemplated in subsection ( I )(b) may at any tilme
apply—

(a) for the variation or res :ission  ot’ the order; or
(b) for the variation of I le terms of the appointment of’ the curator bmis

concerned or for the di $charge  of that curator  bmi. s.
(3) The High Court which ma Ie an order contemplated in subsection ( I )(b)—

(a) may at any time—
(i) vary or rescind th:  order; or

(ii) vary the terms oi the tippointment  of’ the clfrator bwii.s concerned or
discharge that cut ~tor bonis;

(b) shall rescind the orde and clischarge the cumtor  honi.s concerned if the
relevant restraint order is rescinded;

(c) may make such order r :lating  to the fees and expenditure of the clir[~[~~r bmi.s
as it deems tit, includil  [g an order for the payment of the fees of the (ura~<~r
bmis-
(i) from the confiscated proceeds if a confiscation order is made; or

(ii) by the State if no confiscation order is made.

Orders in respect of immovab! ? property subject to restraint order

29. ( 1 ) A High Court which has made a restraint order in respect  of immovable
property may at any time, with a view to ensuring the payment to the State—

(a) where a confiscation 01 fler has not been made, of an amount equal to the most
recent \’alue of the irnt lovable  property; or

(b) where a confiscation c rder has been made, of an amount not exceeding the
amount payable under the confiscation order,

order the registrar of deeds com erned to endorse any one or more of the restrictions
contemplated in subsection (2) c 1 the titje deed of the immovable property.

(2) An order contemplated ins ubsection (I) may be made in respect of the i’ollowing
restrictions, namely—

(a) that the immovable pr( perty shall not without the consent of the High Court
be mortgaged or other’ vise encumbered;

(b) that the immovable prx perty shall not without the consent of the High Court
be attached or sold in t xecution; and

(c) that the immovable property shtill not without the consent of the High Court-
(i) vest in the Master of the High Court or trustee concerned, as the case may

be, when the es[ate of the owner of that immovable property is
sequestrated; or
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(ii ) \\ IWW [he {}wncr of thui immovable property is a company or other
iut’l~lic pcrw)n  which i\ being w(JLInd up, form part of’ the assets of such
colllpwly 01 juristic pcr\tN],

il’ [bc t)w]ier  ~)1’ [hat immovtlhlc proptrty b:is no[ made the payment referred (o
in thtit \uhwction to the Sltite. 5

(3) In (mler [() give c(i’ecl II) suhscction  ( I), the regis(rar  OF deeds concerned shall—
(~1) tn~tkc the nticcssary  entries in his or her registers and the necessary

cndorsemen{  on [hc otficc copy ot (he title deed. und thereup(m finy s u c h
restriction shall be etktive uguinst  all persons except, in the case of a
rcstric[it)n  um(cmpliiltd in sL!bsectk)n  (2)(/7),  q+t]nst  any person in whose 10
Iiwwr  ii morlgage bond or other charge was registered :qgainst the title deed of
imtm)vable property prior (o the endorsement  ot’ the restriction on the title
deed of the imtnov:ible property, bu[ shall lapse on the [ranstix  of’ ownership
t)l’ the immovttblu  propet-(y concerned;

(h) when the original of the title deed is produced to him or her, make the 15
necesswy  end{wwmenl  [hereon.

(4) (Jnlcss the High Court dinxts  otherwise,  the custody of immovable property on
the title deed of” which a restricti(m contemplated in subsection (2)(~)  wm endorsed shun
vest :is l’rom the date on which—

(a) the estate of’ the owner’ of’ the immovable property is sequestrated; or Z()
(b) where the owner of the immovable property is a company or other juristic

person, such compuny or juristic person is being wound up,
in lhe person in whom the said custody would  have vested it’ such a restriction were not
so endorsed.

(5) Where the High Court grunted  its con$ent  in respect of a restriction contemplated 25
in suhsec{i(m (2)(() :UILJ endorsed (m the title deed of immovtiblc property, the
in]m(~v:lblc prtymr[y  sh:ill he decmed-

((/) it’ llw esltitc of lhe owner of’ the immovable property was sequestrated, to have
vested in the Muster ol’ the High Court or trustee concerned, as the case muy
be, its if’ such a restriction were not so endorsed; or 30

(b) ii’ the owner  of” [he immovuble property is o comp:iny or other juristic person
which is being w(n[nd  up, to huve formed pwt of the assets of such comptiny
or ,juristic  person m if such a restriction were not so endorsed.

(W Any pmon ~IffecILxI by :In order contemplated in subsection ( I ) miiy at my time
apply f’or the rescission of” the order. 35

(7) ((1) The High Courl which mtidc an order contemplated in subsection ( 1 )—
(i) may at any time rescind {he order; and

( ii) shun rescind [be order if (he relevant restraint order is rescinded or the amount
pi~ymen( of which is ensured by the order has with the consent of that court
bwenpuid intocourt. 40

(h) If’ such order is rescinded, the High Court shall direct the registrar of’ deeds
c(mc’c]-ncd  to cancel uny rcstricti(m enckwsed  by virtue ofthiit  (micron  thetitle deedof
inlnl(]viiblc  property, and that registrw of deeds shall give eliect [U any such ~iirec(ion.
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30. ( 1 ) A High Court nmy exercise  the powers conferred upon it by subsection (2)
\\ hell--

(LI) :1 conlisu~ltion order has been m:ide agfiinst the defendant concerned;
(h) \LIch ctmliwa[i(m  olLkl”  is no longer subject to re\iew  or appeal; and 50
(() Llw pl-{)ccedings agaitlst that defendant  have not been concluded.

( 2 ) ,1 High COLIr(  miIy. (m the ;~pplic:i(ion ()[ (1w N:ition~il  Director-
(</) it ti {/Ir[///)r  h~~]i.i  IMS not been appointut  in respect of any of the property

U)ll~~lll~Ll,  :Ippoinl ii LII~’(//f~r  bo}]i,s in respect of’ realizable property;
(l)) subject t{) subsecti(nl  (3), auih(mise a cur~{r~~r bonis appointed under section 55

28( I )(~i) or un~fer p~r:igr:q>t] (~1) of (his subsection, w+ the CiISe my be. to
rcaliw my rediwblc  property in such manner as that court may determine;



(() order any person who Ioids resistible property to surrender the said property
t’orthwith into the CUS[(  dy of LI (1/r(~(or  b(uIis  appointed under  section 28(  1 )((/)
or under paragraph ({/, of this subsection, as the case mtiy be.

(3) A High Court shall not ex :rcise its powers under subsection (2)(b)  unless it has
atiorkl all persons known to ha’ e any interest in the property concerned an opportunity
to make representations to it in ( onnection  with the realisation of that property.

(4) It’ the court referred to in : ubsection (2) is satistied that a person—
(u) is likely to be directly .dIkcted by the contiscatioo order; or
(b) htis suffered dwnage  to or loss of property or injury as a result of iur otlence or

related criminal activit { referred to in section 18(1) which wus committed by
the defendunt,

the court may allow thut pers(m to make representati(ms  in connection with the
realisation of thot property.

(5) If the court is satisfied that ii. person who has sutl’ered  damage to or loss of property
or injury as a result of an otfence or related criminal activity referred to in section 18(I)
which was committed by the del ?nd~nt-

(a) has instituted civil proc::edings, or intends to institute such proceedings within
a reasonable time; or

(b) has obtained a judgme lt against the defendant.
in respect of that damage, loss )r injury, the court may order that the curator borris
suspend the realisation of the wh de or part of the retilisable property concerned for the
period that the court deems tit in order to satisfy such a claim or judgment and related
legal expenses and may make su ~h ancillary orders as it deems expedient.

(6) The curawr  borris shall as soon as possible after—
(([)  (i) the proceedings re [erred  to in subsection (4)(u) have been disposed ofi or

(ii) the judgment refe,red to in subsection (4)(b)  has been satisfied,
m the ciise may be; or

(b) the period determined mder subsection (4) has expired,
whichever occurs first, realise I Ie realizable property concerned as contemplated in
subsection (2).

Application of certain sums of money

31. ( I ) The following sums of noney  in the hands of a cura~or bonis appointed under
this Chapter, namely—

(a} the proceeds of’ any re;,lisable  property realised by virtue of section 30; and
(b) any other sums of mor :y, being property of the defendant concerned,

shall, after such payment as the H gh Court may direct have been made out ofsuch  sums
of money, be applied on that deft ndant’s  behalf in satisfaction of the confiscation order
made against him or her: Provide I that where the High Court may direct payment out of
such sums of money, the State sh dl not have a preferential claim: Provided further that,
if sums of money remain in the hands of the curaror bonis  after the amount payable
under such confiscation order has been fully paid, the curalur  bonis shall distribute those
sums of money—

(i) among such persons wlw held realizable property which has been realised by
virtue of section 30; ar d

(ii ) in such proportions,
M that court may, ufter  atiording:  uch persons an opportunity to make representations to
it in connection with the distribu ion of those sums of tnoney,  direct.

(2) Without limiting the generality of subsection ( 1 ) such payment as the High Court
may direct shall, for the purposes of that subsection, include any payment in respect of
tin obligation which was found t( hiive priority in terms of section 20.

Functions of curator bonis

32. ( I ) Immediately after Iettes of curatorship have been granted to a curakw  bonis
:ippointed under this Chapter, the cutwror bonis  shall take into his or her custody all the
property in respect of which he )r she was appointed, as well as any book, record or
other document in the possession or custody or under the control of’ any person referred
to in section 28( 1 )(b) or 30(2)(c) which relates to the said property.

(2) Save as is otherwise provid :d in this Chapter, the provisions of the Administmtion
ot’ Estates Act, 1965 (Act 66 of 1! ’65), shall with the necessary changes apply in respect
of a curator borri.s  appointed und x this Chapter.
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Exercise of’ powers  by High (hurt and curator bonis

33. ( 1 ) The powers conferred upon a High Court by
~{~wf[)r  lvmis appointed under this Chapter, shaIl—

sections 26 to 31, or upon a

((/) subjeitto paragraphs (b) and (c), be exercised with a view to making availtible
the current value of realizable property for satisfying any confiscation order
made or which might be made against the det’endant;

(b) in the case of realizable property held by a person to whom that defenchmt has
directly or indirectly made an affected git’t, be exercised with a view to
realising not more than the current value of such gift;

({) be exercised with a view to allowing any person other than that defendant or
the recipient of such gift to retain or recover the current value of any property
held by him or her,

and, except as provided in sections 20( I ) and 26(6), any obligation of that defendant or
the recipient of such gift which conflicts with the obligation to satisfy a confiscation
order shall be left out of account.

(2) The provisions of subsection ( 1 ) shall not be construed as prohibiting any High
Court from making any additional order in respect of a debt owed to the State.

Variation of confiscation orders

34. ( 1 ) If the High Court is satisfied that the realizable property is inadequate for the
payment of the balance of the amount to be recovered under a confiscation order against
the defendant concerned, that court may, on the application of that defendant, issue a
certificate to that effect stating the reasons for the court being so satistied.

(2) For the purposes of subsection (1), the High Court may—
(u) in the case of realizable property held—

(i)

(ii)

by a person whose-estate has been sequestrated, take into account the
extent to which the proceeds of property in that estate may be distributed
among the creditors; or
by a company or other juristic person which is being wound up, take into
account the extent to which the assets of such company or juristic person
may be distributed among the creditors;

(b) leave out of account any inadequacy in the realizable property which is in the
opinion of that court wholly or partly attributable to anything done by the
defendant for the purpose of preserving any property held by a person to
whom the defendant had directly or indirectly made an affected gift from the
risk of any realisation in terms of this Chapter.

(3) (a) If a certificate referred to in subsection ( 1 ) has been issued, the defendant may
apply to the court which made the confiscation order against him or her for the reduction
of the amount to be recovered under that confiscation order.

(b) Such court or, if the judge or judicial officer concerned is not available, any judge
or judicial officer of that court may substitute for the amount to be recovered under such
confiscation order such lesser amount as that court may consider just in the
circumstances of the case.

Effect of sequestration of estates on realizable property

35. (1) When the estate of a person who holds realizable property is sequestrated—
(a) the property for the time being subject to a restraint order made before the date

of sequestration; and
(b) the proceeds of any realizable property realised by virtue of section 30 and for

the time being in the hands of a curafor  bonis appointed under this Chapter,
shall not vest in the Master of the High Court or trustee concerned, as the case may be.

(2) When the estate of a defendant who has directly or indirectly made an affected gift
to any other person is sequestrated—

(a) no court shall set aside the disposition of such gift under section 27,28 or 29
of the Insolvency Act, 1936 (Act No. 24 of 1936)—
(i) if a prosecution for an offence has been instituted against the defendant

and the proceedings against him or her have not been concluded; or
(ii) if the property of such other person is subject to a restraint order;

(b) any court which sets aside any disposition contemplated in paragraph (a) after
the conclusion of the proceedings against the defendant, shall take into
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account my redkatio  I of the property of such other person  in terms (~t this
Chapter.

(3) Where the esttite of’ an inst Ivent has been sequestrated. [he powers conferred upon
a High Court by sections 26 to 3 and 33(2) ot- upon a ci~~(~tor  bmli.s appointed uncier this
Chapter. shail not be exercised- - 5

(({) in respect of any prop !rty which forms part of that csttite: or
(b) in respect of any prope “ty which the trustee concerned is entitled to claim from

the insoivent  under se :tion 23 of the Insolvency Act, 1936.
(4) Nothing in the Insolvency Act, 1936, shall be construed as prohibiting any High

Court or curator  bonis appoir ted under this Chapter from exercising any power i ()
contemplated in subsection (3) in respect of any property or proceeds mentioned in
subsection ( i).

Effect of winding-up of compa.lies or other juristic persons on realizable property

36. (1) When any competent court has made an order for the winding-up of any
company or other juristic person which holds reaiisable property or a resolution for the 15
voluntary winding-up of any such company or juristic person has been registered in
terms of any applicable law—

(a) no property for the til me being subject to ii restraint order made before the
relevant time; and

(b) no proceeds of any rea isabie propert y reaiised by virtue of section 30 and for 20
the time being in the hands of a curator bonis  appointed under this Chapter,

shail form part of the assets of ahy such company or juristic person.
(2) Where an order mention :d in subsection (l) has been made in respect of a

company or other juristic person or a resolution mentioned in that subsection has been
registered in respect of such cot lpany or juristic person, the powers conferred upon a 25
High Court by sections 26 to 32 md 33(2) or upon a curator bonis  appointed under this
Chapter, shail not be exercised ir: respect of any property which forms part of the assets
of such company or juristic persm.

(3) Nothing in the Companies Act, 1973 (Act No. 61 of 1973), or any other law
reiating to juristic persons in genwai or any particular juristic person, shali be construed 30
as prohibiting any High Court or curafor bonis appointed under this Cilapter from
exercising any power contempl  ~ted in subsection (2) in respect of any property or
proceeds mentioned in subsectic  n (1).

(4) For the purposes of subset tion ( 1 ), “the reievant  time” means—
(a) where an order for the winding-up of the company or juristic person, as the 35

case may be, has be .m made, the time of the presentation to the court
concerned of the appli :ation for the winding-up; or

(b) where no such order has been made, the time of the registration of the
resolution authorizing the voluntary winding-up of the company or juristic
person, as the case ma{ be. 40

(5) The provisions of section 35(2) are with the necessary changes applicable to a
company or juristic person who has directiy  or indirectly made an affected gift.

CHAPTER 6

CIVIL RECOVERY OF PROPERTY

PART 1 45

INTRODUCTION

Proceedings are civil, not trim ‘nal

37. (1) For the purposes of thi $ Chapter ali proceedings under this Chapter are civil
proceedings, and are not crimina I proceedings.

(2) The ruies of evidence appi cabie in civii proceedings appiy to proceedings under 50
this Chapter.

(3) No rule of evidence ap~ iicable only in criminai  proceedings shali apply to
proceedings under this Chapter.

(4) No rule of construction applicable oniy in criminai  proceedings shall apply to
proceedhgs  under this Chapter. 55
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PART 2

PRESERVATION OF PROPERTY

Preservation of property orders o

38. ( 1 ) The Na[iorml Director may by way of an e.T parte application apply to a High
Court fur an order prohibiting any person, subject to such conditions and exceptions as 5
may be specified in the order, from dealing in any manner with any property.

(2) The High Court shall make an order referred to in subsection (1) if there are
reasonable grounds to believe that the property concerned—

(a) is an instrumentality of an offence referred to in Schedule l; or
(b) is the proceeds of unlawful activities. 10

(3) .4 High Court making a preservation of property order may, when it makes the
order or at any time thereafter, make any ancillary orders that the court considers
appropriate for the proper, fair and effective execution of the order, including  an order
authorizing the seizure of the property concerned by a police official.

(4) Property seized under subsection (3) shall be dealt with in accordance with the 15
directions of the High Court which made the relevant preservation of property order.

Notice of preservation of property orders

39. (I) If a High Court makes a preservation of property order, the National Director
shall, as soon as practicable after the making of the order—

(a) give notice of the order to all persons known to the National Director to have 20
an interest in property which is subject to the order; and

(b) publish a notice of the order in the Gazette.
(2) A notice under subsection ( 1)(a) shall be served in the manner in which a

summons whereby civil proceedings in the High Court are commenced, is served.
(3) Any person who has an interest in the property which is subject to the preservation 25

of property order may enter an appearance giving notice of his or her intention to oppose
the making of a forfeiture order or to apply for an order excluding his or her interest in
the property concerned from the operation thereof.

(4) An appearance under subsection (3) shall be delivered to the National Director
within, in the case of— 30

(a) a person upon whom a notice has been served under subsection(1)(a), 14 days
after such service; or

(b) any other person, 14 days after the date upon which a notice under subsection
(I)(b) was published in the Gazerte.

(5) An appeamnce  under subsection (3) shall contain full particulars of the chosen 35
address for the delivery of documents concerning further proceedings under this Chapter
and shall be accompanied by an affidavit stating—

(a) full particulars of the identity of the person entering the appearance;
(b) the nature and extent of his or her interest in the property concerned; and
(c) the basis of the defence  upon which he or she intends to rely in opposing a 4 0

forfeiture order or applying for the exclusion of his or her interests from the
operation thereof.

Duration of preservation of property orders

40. A preservation of property order shall expire 90 days after the date on which
notice of the making of the order is published in the Gazette unless- 45

(a) there is an applictition fur a forfeiture order pending before the High Court in
respect of the property, subject to the preservation of property order;

(b) there is an unsatisfied forfeiture order in force in relation to the property
subject to the preservation of property order; or

(c) the order is rescinded before the expiry of that period. 50

Seizure of property subject to preservation of property order

41. ( 1 ) in order to prevent property subject to a preservation of property order from
being disposed of or removed contrary to thal order, any police oflicial may seize any
such property if he or she has reasonable grounds to believe that such property will be
so disposed of or removed. 55
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(2) Property seized under sul section ( 1 ) shall be dealt with in accordtince  with the
directions of the High Court wh ch made the relevant preservation of property order.

Appointment of curator bonis  in respect of property subject to preservation of
property order

42. ( 1 ) Where a High Court ha i made a preservation of property order, the High Court
may at any time—

(a) appoint a curator borzi; to do, subject to the directions of that Hi.zh Court, any.

(2
relat

one or more of the f)llowing on behalf of the person against whom the
preservation of proper y order has been made, namely—
(i) to assume control over the property;

(ii) to take care of the said property;
(iii) to administer the said property and to do any act necessary for that

purpose; and
(iv) where the said pr{ perry is a business or undertaking, to camy on, with due

regard to any law which may be applicable, the business or undertaking;
and

b) order any person hoh ing property subject to the preservation of property
order to surrender f{ rthwith, or within such period as that Court may
determine, any such p operty into the custody of the curutor boni.s.

The High Court which ma ~e an order under subsection (1) may make such order
M to the fees and expendi ure of the curoror bonis as it deems fit, including an

order for the payment of the fee+ of the curator bonis—
(u) from the forfeited property if a forfeiture order is made; or
(b,) by the State if no forfeiture order is made.

Orders in respect of immovabl!  property subject to preservation of property order

43. (1) A High Court which h~s made a preservation of property order in respect of
immovable property may at any .ime, with a view to ensuring the eil’ective execution of
a subsequent order, order the reg strar of deeds concerned to endorse any one or more of
the restrictions referred to in subsection (2) on the title deed of the imn~ovable  proPerty

(2) An order under subsection (1) may be made in respect of the following
restrictions, namely—

(a) that the immovable pr.)perty  shall not without the consent of the High Court
be mortgaged or other wise encumbered;

(b) that the immovable pr )perty  shall not without the consent of the High Court
be attached or sold in :xecution;  and

(c) that the immovable prc perty shall not without the consent of the High Court—
(i) vest in the Master of the High Court or trustee concerned, as the case may

be, when the e: tate of the owner of that immovable property is
sequestrated; or

(ii) where the ownet of that immovable property is a company or other
corporate body w ~ich is being wound up, form part of the assets  of such
company or corp )rate body.

(3) In order to give effect tos ~bsection ( 1), the registrar of deeds concerned shall—
(o) make the necessary entries in his or her registers and the necessary

(4
the t

endorsement on the c ffice copy of the title deed, and thereupon any such
restriction shall be e! fective against all persons except, in the case of a
restriction contemplate :d in subsection (2)(b), against any person in whose
favour a mortgage bon 1 or other charge was registered against the title deed of
immovable property ~,rior to the endorsement of the restriction on the title
deed of the immovabl~ property, but shall lapse on the transfer of ownership
of the immovable pro~~erty  concerned;

b) when the original of the title deed is produced to him or her, make the
necessary endorsement’. thereon.

Unless the High Court di] :cts otherwise, the custody of immovable property on
Ie deed of which a restriction contemplated in subsection (2)(c)  was endorsed shall
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(a) the estate of the owne, of the immovable property is sequestrated; or
(b) where the owner of th:  immovable property is a company or other corporate

body, such company c r corporate body is being wound up,



in [he person in whom the said custody would have vested it’ such a restriction were not
so endorsed.

(5) Where [he High C(mrt granted its consent in respect of a restriction contemp]a(ed
in subsection ( 2)(~,J  and endorsed on the title deed of immovable property, the
imnl(]vuble  property shtill be deemed- 5

([~) il(heest~lte fjf[hec)w]]er  [)l[heimm(Jvable  pr{Jperty wassequestrated,  tc)htive
vested in the Master of the High Court or trustee concerned, as the case may
he, as if such a restriction were not so endorsed; or

(b) ifthe()wner  (Jfthein~nl()vable  prf)perty  isac(>l~]pa]~y or()ther juristic persc)I~
which is being wound up, to have formed part of the assets of such company’ 10
or juristic person as it’ such u restriction were not so endorsed.

(6) Any person ailxted hy an order contemplated in subsection ( 1 ) may at any time
upply  tor the rescission ot’ the order.

Provision for expenses

44. ( 1 ) A preservu[ion ot’ property order tnay make provision as the High Court deems 15
fit for-

(~~) reasonable living expenses of a person holding an interest in property subject
to u preservation of property order and his or her family or household; and

(b) reasonable legal expenses of such a person in connection with any
proceedings instituted against him or her in terms of this Act or imy other 20
related criminal proceedings.

(’7) A High Court sh;,ll not [n&e provision for  any expenses under subsection ( [ )
unless it is satistiecl tha-

((/) the person cannot meet the expenses concerned out of his or her property
which is not subject to the preservation of property order; and 25

(b) the person has disclosed under oath all his or her interests in the property find
has submitted to that Court a sworn and full statement of idl his or her assets
and Iitibilities.

Maximum legal expenses that can be met from preserved property

45. ( 1 ) Despite provision in a preservation of property order for the metting  of legal 30
expenses out of any property to which the order Jpplies,  a legal expense is not to be met
out of that property to the extent thitt the amount payable for any Iegi)l service concerned
exceeds any prescribed maximum allowable cost for thiit service.

(2) This section operates  only to limit the amount of the legal expenses that a High
Court may provide for under secti(m  44 to be met out of property that is subject to il 35
preservation of property order iuld does not limit or otherwise atiect any entitlement of
a legal practitioner (o be paid or to recover for a legal service any amount thitt exceeds
imy applicable maximum.

Taxation of legal expenses

46. ( 1 ) If a High Court griinting  ii preservation of property order mukes  provision for 40
a person’s reasonable Iegul expenses-

((7) the National Director; or
(b) the  citrator hmis,

may apply to the High Court for an order under this section.
(~) The Cl,r(lror  h(,~[i.s  (jr the Nati~na]  Director must give notice of an appliCLitiOn  ‘$5

under this section to the person concerned.
(3) On iin application under this section, the High Court must order that the expenses

be taxed its provided in the order.
(4) After an application is made for an order under this section, the cura~orbmis  need

not, unleis ordered by the Court to (lo so, take any steps for the purpose of meeting the 50
expenses as provided by the preservation of property order unless and until—

((~) i[tl order under this section in relation to the expenses is complied with; or
(b) the appliciition. and any appeal arising out of it, are finally determined, or
otherwise disposed of, other than by the making of such an order.
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Variation and rescission of’ orders

47. ( 1 ) (a) Any person atiecte 1 by a preservation of property order may al any time
irpply for the variation or resciss  on ot’ the order.

(b) A High Court which made iI preservation of property order-
(i) mity at any time vary t r rescind the preservation of property order i!’ it deems

it necessary in the inte ests  ofjustice:  or
( ii) shall rescind the preset vtition of property order if the proceedings tigaimst the

detknclimt concerned it e concluded.
(2) ([~) Any person affected by an order  f{x the appointment of a (vIr(I[(Jr Ixmis may at

any time apply—
(i) ft)rtl~e variatit)n t)rres:issioll  c] fthec~rder;

(ii) for the vtiritition of [w terms of the appointment of the curafw  b~v~is
concerned; or

( i i i )  forthedischarge  ofth, ({{)~~l<~r}l{~}~i.~.
(b) A High Court which made an order for the appointment of a curator bw~i.s-

( i )  l]lily,  ifitdeenls itt~ec,~ssaryi ntheinterestsc  )fjustice,a ttinyt ime-
({M) vary or rescind th:: order;
(bb) vary the terms of :he appointment of the cl{rutor  bmis concerned; or
(cc) dischurge that CUJ vt~v bm~i.s;

(ii) shall rescind the orde  - and discharge the (wr({lor boni.s concerned if the
relevant preservation c f property order is rescinded.

(3) (a) Any person atfected by an order in respect of immovable property may at any
time apply for the rescission of the order.

(b) A High Court which made an mder in respect of immovable property-
(i) may, if it deems it nece wary  in the interests of justice, at any time rescind the

order; or
(ii ) shidl rescind the ordt r if the relevant preservation of property order is

rescinded.
(c) If an order in respect of ij~n~ovable property is rescinded, the High t20urt  shall

direct the registrar of deeds com+erned  to citncel any restriction endorsed by virtue of
that order on the title deed of iml lovable property. imd that registrar of deeds shall give
elfect m any such direction.

PART 3

FORFEITURE OF PROPERTY

Application for forfeiture orde ?

48. ( I ) It a preservation of prolwrty order  is in force the National Director, may apply
to o High Court for an order fo feiting to the State all or imy of the property thti[ is
subject to the preservation ot’ pr( perty order.

(2) The Ntitionul Director shall give 14 d~iys notice of iin application under subsection
( I ) to every person who entered an appemance  in terms of section 42(3).

(3) A notice under subsection 2) shall be served in (he manner in which a summons
whereby civil proceedings in the High Court are commenced, is served.

(4) Any person who entered an appearance in terms of’ section 39(3) may appear at the
upplicution  under subsection ( 1 )-–

(a) to oppose the making ~ If the order; or
(b) to apply for an order–

(i) excluding his or I er interest in that property from the operiition of the
order; or

(ii) varying the opera ion of’ the order in respect of that property,
. and may adduce evidence at the ietiring of the application.

Late entry of appearance

49. ( 1 ) Any person who, for my reason, did not enter an appearance in terms of
section 39(?) may, within 14 da: s of him or her becoming aware of the existence of a
preseryatioo  of property order, .ipply to the High Court for leave to enter such an
appearance.
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(2) An ;Ipplica[i(ln  in IeIms  of” subsection ( 1 ) may be made before or after the dtite on
which an applic~~ti(m  for tI f’(mteilure  (mder is nmdc under section -$8( ] ), but shtill be
nwk before judgment is given in respect of such tin tipplicxrtion for a forfeiture order.

(3) The High Cour( nroy grant fin applicant ref’erred to in subsection ( 1 ) leave to enter
an appearance  in wrms of’ section 39(3) within the period which the Court deems  5
tippropriatc,  if the Court is sirtislied  on good cause shown that such applicant-

(~i) has t’or sulticien[ rew+m Jailed to enter an appearance in terms ot’ secti(m
39(3);  and

(l)) htisanil~terest inthepr()perty  which issubject  ttJthepreservatic~  n()fprcJper[y
order, 1()

(4) When a f~igh Court grants an applicant Ietive to enter an appewance, the Court-
([I)  shall rnuke any order a\ to costs against the applicant; and
(b} may make any order to regulate the further participation of the applicant in

proceedings concerning an duplication for a forfeiture orcler,
which it deems appropriate. 15

(5) An appewzmce  entered after leave has been obtained under this section shall
contain full particulars of the chosen address of the person who enters such appearance
for’ the delivery of’ documents concerning further proceedings under this Chapter and
shall be accompanied by an allidavit referred to in section 39(5).

Making of forfeiture order Z()

50. ( I ) The High Court shall, subject to section 52, make an order applied for under
section 48( 1 ) if the Court finds on a birlance of probabilities that the property
ccrncerned—

(a) is an instrumentality of an otfence  referred to in Schedule I; or
(b) is the proceeds  t)t’ unitiwf’u[  activities.

(2) The High Court may, when it makes a forfeiture order 01 at any time thereafter,
make tiny ancill~ry orders thal it considers appropriate, including orders for and with
respect to facilitating the transfer  to the State of property forfeited to the Sttite under
such an order.

(3) The absence of a person whose interest in property may be atiected by a t’(wt’eiture
ol-der dots  not prevent the High Court from making the order.

(4) The validity of un order under subsection ( 1 ) is not idlecteci by the outcome of
criminal proceedings, or of an investigati(m with a view (o inhti[ute such proceedings, in
respect ot’ fin offence with which the property concerned is in some way associtited.

(5) The Registrar of the Court making a forfeiture order must publish u notice there{}l
in the Gaze~[e  as soon as prwticirb[e  after the order is made.

(6) A forfeiture order shall not take etfect—
([t) before the period tillowed for an application under section 54 or an appeal

under section 55 has expired; or
(b) before such an application or appeid has been disposed of.
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Notice of reasonable grounds that property is concerned in commission of offence

51. ( 1 ) The National Director may apply to a judge in chambers or a magis[rote (or an
order notifying a person having tin in(erest in or control over property that there are
remonable grounds to believe that such property is an instrumentality ot’ w] ot’fence
ref’erred to in Schedule 1. 45

(2) The judge or magistrate shall make an order referred to in subsection ( 1 ) it’ the
judge or miigistrak is satisfied that there are r~iiso]]ilbl~ grounds to believe that the
property concerned is im instrumentality of an otience referred to in Schedule 1.

(3) When ti judge or m:igis[rale  makes an order under subsection ( I), the registriir 01
the High Court concerned or clerk of the Magistmte’s  Court tor the district concerned 50
shall issue u notice in the prescribed form to the person referred  to in the order,
informing him or her that there are reasonable grounds to beiie~e that property in which
he or she has an interest or o\er which he or she has controt, is an instrumentality of an
offetlce referred to in Schedule 1.

(4) A notice issued under subsection (3) shall be served on the person concerned in the 55
manner  in which a summons whereby civil proceedings in the High Court am
commenced is served.



Exclusion of interests in property

52. ( I ) The High Court tntiy, {m applic~tion-
((/) under secti~m 48(3): o
(b) by a person referred t( in section 49(4),

and when it makes a forfeiture tmfer.  make an order  excluding  certain intewsts in
property which is subject to the .mfer, from the operation thereof.

(2) The High Court may make an (mier LInckr subsection ( 1 ) if it finds on a balance  t)l’
probabilities that the applicant f{ )r such an order-

(,/) had acquired the iotert st concerned legally; and
(b) neither knew nor had r,asonab]e  grounds to suspect that the property in which

the interest is held—
(i) is an instrumentality of an offence referred to in Schedule l; or

(ii) is the proceeds O( unlawful activities.
(3) ({~) If an applicant for an or Jer under subsection ( I ) adduces evidence to show that

he or she did not know or did mt have reusontible  grounds to suspect thut the property
in which the interest is held, is al instrumentality of an offence referred to in Schedule
1. the State may submit a return .~f the service on the applicant of a notice issued under
section 5 I (3) in rebuttal of thut t violence in respect of the period since the date of such
service.

(b) If the State submits a retort of the service on the applicant of a notice issued under
~ection 5 l(3) w contemplated in pmagraph  (a), the applicant for an order under
subsection ( I ) must, in addition t ) the facts referred to in subsection (2)(a) and (Z)(b)(i),
also prove on a balance of probabilities that, since such service, he or she has taken all
reiisonable steps to prevent [ ‘le further use of the property concerned as an
instrumentality of an otience ref:rred to in Schedule 1.

(4) A High Court nmking tin t rder for the exclusion of’ an interest in property under
wbsection ( I ) may, in the inte est of’ the adrninistrotion  of justice or in the public
interest, tn:ike that order upon the conditions that the Court deems appropriate including
a condition requiring the person  who applied for the exclusion to take all reasonable
steps, within a period that the C ‘imrt  may determine, to prevent the future use of the
property as an instrumentality oi im offence referred to in Schedule 1.

Forfeiture order by default

53. ( 1 ) If the National Directo applies for a forfeiture order by default tind the High
Court is satisfied that no person has appeared on the date upon which un application
under section 48( I ) is to be hear 1 and, on the grxwnds of’ sufficient proof or otherwise,
that all persons who entered app~arances  in terms of section 39(3)  huve knowledge of’
notices given under section 48(2 ), the Court mtiy-

(UJ make any (refer  by delault which the C~wrt could have made under sections
50( I ) find (2);

(b) mtike such order as tht Court miry consider appropriate in the circunlstarwes;
or

(<) make no order.
(2) The High Court may, befol: making an order in terms of subsection ( I ), call upon

the National Director to adduce such further evidence, either in writing or orally, in
support of his or her application as the Court may consider necessary.

( 3 ) Any person whose interest in the property concerned is affected by the forfeiture
order or other order mxie by the Court under subsection ( 1 ) may, within 20 days after
he or she has acquired knowled,  ;e of such order or direction, set the matter down for
vtiriation or rescission by the coitrt.

(4) The court may,  upon good cause shown, vary or rescind the default order or give
some other direction on such terms as it dcen]s appropriate.

Exclusion of interests in forfeited property

54. ( I ) Any person affected by a forfeiture order who was entitled to receive notice of’
the application for the order und :r section 48(2), but did not receive such notice, may,
within 45 days after the notice o” the making thereof is published in the (licetr<,  apply
for an order excluding his or her ~nterest in the property concerned from the operation of’
the order. or varying the operati{  m of the order in respect of such property.

(2) The application shall be a( companied by an alliduvit set[ing fortll-
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(~~) the nature  and extent of the applictin[’s  right, title or interest in the property
concerned;

(b) the time and circunl\[:mces  of the applicant’s acquisition ot’ the right, title. or
interest in the property;

(,) any tidditional facts supporting the application; and
(d) the relief sought.

(3) The hearing of the application shall, to the extent practicable and consistent with
the interests of justice be held within 30 days of the tiling of’ the application.

(4) The High Court may consolidate the hearing of the application with a hearing of
any other application filed by a person under this section. i o

(5) Al the hearing, the applicant may testify and present evidence and witnesses on his
or hcr own behalf, and may cross-examine any witness who appears at the hearing.

(6) The National Director or the curator  bwis concerned, or a person authorised in
writing thereto by them, may present evidence and witnesses in rebuttal and in defence
of their claim to the property and may cross-examine a witness who appears at the 15
hearing.

(7) in addition to the testimony and evidence presented at the hearing, the High Court
may, upon applicirtion by the National Director or the curutof  bonis concerned, or a
person authorised in writing thereto by them, order that the testimony of any witness
relating to the property forfeited, be taken by commission and that any book, paper, 20
document, record, recording, or other material not privileged be produced at the taking
down of such testimony by commission.

(8) The High Court may make an order under subsection(1) if it finds on a balance of
probabilities that the applicant for such an order—

(a) had acquired the interest concerned legally; and 25
(b) neither knew nor had reasonable grounds to suspect that the property in which

the interest is held—
(i) is an instrumentality of an offence referred to in Schedule 1; or

(ii) is the proceeds of unlawful activities.
(9) (a) When a person who testifies under this section— 30

(i) fails to answer fully and to the best of his or her ability any question lawfully
put to him or her; or

(ii) gives false evidence knowing that evidence to be false or not believing it to be
true,

he or she shall be guilty of an uffence.
(b) When a person who furnishes an affidavit under subsection (2) makes a false

statement in the affidavit knowing that statement to be false or not believing it to be true,
he or she shall be guilty of an offence.

(c) A person convicted of an offence  under this subsection shall be liable to the penalty
prescribed by law for perjury. 40

5
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Appeal against forfeiture order

55. (1) Any person affected by a forfeiture order who appeared at the hearing of tlw
application for a forfeiture order under section 48 may, within 30 days after the making
thereof, appeal against such order.

(2) Any person affected by a forfeiture order who appeared at the hearing of an 45
application for the exclusion of interests in forfeited property under section 54 may,
within 30 days after such application is dismissed, appeal against such dismissal.

(3) On appeal such court may make such order in the matter as it deems fit.
(4) The provisions of the Supreme Court Act, 1959 (Act No. 59 of 1959), and the rules

made under’ section 43 of that Act shall, with the necessary changes, apply to an appeal 50
made in terms of this section.

Effect of forfeiture order

56. ( 1 ) Where a High Court has made a forfeiture order and a cf{ralor bonis has not
been appointed in respect of any of the property concerned, the High Court may appoint
a c//r~Iror bonis to perform any of the functions referred to in section 59 in respect of 55
such property.

(~) on the date when a forfeiture order takes etiect  the property subject to the order

is forfeited to the State and vests in the CUMlf(Jr bo~lis  on behalf of the State.



(3) Upon d fbrfciture  order  tat ing etiec[ the cflr~lfor  bwiis may krk possession Of thilt

property on behalf of the Stote t ‘om any person in possessi{m,  or entitled 10 possewion,
of [he property.

Fulfillment of forfeiture order

57. (l) The[~~r(/f~~/”b  ~~/Zisn ~ust,subjcct t(~~)]ly t)rderfc)r  theexclusic)[]  c)tinterestsi]~ 5
t’ort’eited  prwperty under sectiol 52(2) (a)or54(8),  dispose ot’ property forfeited  under
section 56(2) by stile or any oth:r  means subject to the directions of the High C(wrt.

(?) Any right or interest in fo! feited property not exercisable by or transferable  to the
State, shall  expire md shall  not everttcJt  hepers()l~w  h(~hasp ()ssessi()I],(  Jrwitsclltitled
to possession, of the property illmediately  before the forfeiture order took effect. I ()

(3) No person who has possession, or was entitled to possession, of t’orfeited property
immediately before the forfeiters order took etfect, or any person acting in concert with,
or on behalf of that person, sha.1 be eligible to purchase forfeited property at any sale
held by the curator bonis.

(4) Thec[{rc/tor  h~~ni.~shall d,~posit intc~the Criminal  Assets  Recc)very Acc{}unt ally 15
proceeds of any sale or disposition of forfeited property and any moneys forfeited.

(5) The expenses incurred in connection with the forfeiture and the sale, including
expenses of seizure, maintenanl ‘e and custody of the property pending its disposition,
advertising and court costs shall be defmyed  out of moneys appropriated by Pwliament
for that purpose. 20

PART 4

GENERAL PROVISI(INS RELATING TO PRESERVATION AND
FOR ~EITURE OF PROPERTY

Offence may form the basis o multiple orders

58. The fact that a preservatif  n of property order or a forfeiture order has been made 25
on the basis of an offence referr xl to in Schedule 1 in which a specitic  person has been
involved does not prevent the m,~king of another or other preservation of property orders
or forfeiture orders on the basis  of the same otfence.

Application of Chapter to de( eased estates

59. ( I ) Any notice authorisec or required to be given to a person under this Chapter 30
is, in the case of a deceased pe son, sutikiently  given to the executor of that person’s
estate.

(2) A reference in this Chapter to property of a person is, in the case of a person who
is deceased, a reference to propmty that the person held immediately before his or her
death. 35

(3) An order may be applied for and made under this Chapter—
([~) in respect of property which forms part of a deceased estate; and
(b) on evidence adduced :oncerning the activities of a person who is deceased.

Effect of death of joint owner of preserved property

60. ( 1 ) [f a person has an il terest in property as joint owner ot’ the property, the 40
person’s death after a preservat  on of property order is made in respect of the interest
does not, while the order is in orce, operate to vest the interest in the surviving joint
owner or owners and the preser\ ation of property order continues to apply to the interest
as if the person had not died.

(2) A forfeiture order made in respect of that interest applies as if the order took etfect 45
in relation to the interest imme( iately before the person died.

(3) Subsection ( 1 ) does not apply to an interest in property if a preservation of’
property order ceases to apply to that interest without a forfeiture order being made in
respect of that interest.

Expedition of applications 50

61. (a) In any application ir stituted under this Chapter by the State, the National
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Director may tile with the Registrar of the High Court concerned a certificate stating that
in his or her opinion the case is of general public importance.

(b) A copy of that certificate shall be furnished immediately by such Registrar to the
Judge President of the High Court concerned or in his or her absence to the Acting Judge
President (N the Deputy Judge President of that Court.

(c) Upon receipt of such copy, such Judge President, Acting Judge President or
Deputy Judge President, as the case may be, shall designate immediately a judge of that
High Court to hear and determine the application.

Procedure and rules of court

62. ( 1 ) The Rules Board for Courts of Law referred to in section 1 of the Rules Board
for Courts of Law Act, 1985 (Act No. 107 of 1985), shall, in consultation with the
Minister and after consultation with the National Director, with due regard to the
purpose of this Act make rules f’or—

(u) the High Court regulating the proceedings contemplated in Chapters 5 and 6;
(b) the magistrate’s court regulating the proceedings referred to in section 53.

(2) in the absence of such rules the provisions of the Supreme Court, 1959 (Act No.
59 of 1959), and the rules made under section 43 of that Act and the provisions of the
Magistrate’s Court Act, 1944 (Act No. 32 of 1944), and the rules made under section 6
of the Rules Board for Courts of Law Act, 1985 (Act 107 of 1985), as the case may be,
shall, with the necessary changes, apply in relation to proceedings in terms of such
hearing except in so far as those rules are inconsistent with procedures prescribed in this
Chapter.

CHAPTER 7

CRIMINAL ASSETS RECOVERY ACCOUNT

Establishment of Criminal Assets Recovery Account

63. There is hereby established in the National Revenue Fund a separate account to be
known as the Criminal Assets Recovery Account.

Finances of Account

64. The Account shall consist of-
all moneys derived from the execution of confiscation and forfeiture orders
contemplated in Chapters 5 and 6;
the balance of all moneys derived from the execution of foreign confiscation
orders as detined in the International Co-Operation in Criminal Matters Act,
1996 (Act No. 75 of 1996), after payments have been made to requesting
States in terms of that Act;
any moneys appropriated by Parliament, or paid into the Account in terms of
any other act;
domestic and foreign grants;
any amount of money received or acquired from any source; and
all moneys trmsfcrred to the Account in terms of this Act.

Establishment of Committee

65. ( 1 ) There is hereby established a Committee to be known as the Criminal Assets
Recovery Committee.

(2) The Committee shall consist of—
((/) the Minister, who shall be the chairperson of the Committee;
(b) the Minister of Safety and Security;
({) the Minister of Finance;
(d) the National Director; and
(e) if necessary, two other persons designated by the Minister.

(.3) The members of the Committee may designate an alternate to attend a meeting of
the Committee in their pluce.

(4) The Committee shall designate one of its members as deputy chairperson of the
Committee, und when the chairperson is not available, the deputy chairperson shall act
as chairperson.
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Conditions of service, remul [eration,  allowances and other benefits of certain
members of Committee

66. The members of the Cor uni(tee appointed in terms of section 65(2)(c)  shtill, it’
appropriate, receive such r-emur  eration, allowances and other employment benefits and
shall be tippointed on such [e rns and conditions and for such periods as may be 5
prescribed.

Meetings of Committee

67. (l) A meeting of the Committee shall be held at a time and place determined by
the chairperson.

(2) The procedure, includinf.  the manner in which decisions shall be taken, to be i ()
followed at meetings of the Committee and the manner in which the Committee shall
conduct its affairs shall be determined by the Committee, if such procedure is not
prescribed.

Objects of Committee

68. The objects of the Comn ittee shall be— 15
(a) to advise Cabinet in c{mnection  with all aspects of forfeiture of property to the

State in terms of Ct apter 6 and the transfer of forfeited property to the
Account in terms of: ny other Act;

(b) to advise Cabinet in (onnection with the rendering of financial assistance to
law enforcement agencies in order to combat organised crime, money 20
laundering, criminal f-ang activities and crime in general; and

(c) to advise Cabinet in connection with the rendering of tinancial  assistance to
any other institution, (,rganisation  or fund established with the object to render
assistance in any mar ner to victims d’ crime.

Powers and Functions of Contmittee 25

69. The Committee may—
(a) make recommendatic  ns to Cabinet with regard to a policy to be adopted

concerning the forfei ure and realistrtion of property, other than moneys, in
terms of Chapter 6 am i the transfer of such property to the Account in terms of
any other Act; 30

(b) make recommendatio.m  to Cabinet with regard to the allocation of moneys
from the Account to : pecific law enforcement agencies;

(c) make recommendatic m to Cabinet with regard to the allocation of moneys
from the Account to any institution, organisation or fund contemplated in
section 68(c); 35

(d) make recommendations to Cabinet regarding the allocation of moneys fur the
administration of the Committee;

(e) exercise such powers md shall perform such functions as may be conferred or
imposed upon it by t ~is Chapter, and may exercise such powers as may be
necessary or expedier t for or incidental to the achievement of its objects; and 40

(f) exercise such power: and perform such functions as may be conferred or
imposed upon it by regulations as may be necessary or expedient for or
incidental to the achievement of its objects or the powers and functions
referred to in paragra  ?hs (a), (b), (c) and (d).

Other matters to be prescribed 45

70. All other matters in corm ~ction with the Committee or arising from this Chapter
shall be prescribed.
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CHAPTER 8

(; ENtlRAI.  PROVIS1ONS

Access to information

71. ( I ) The Ntiti(mal Director  may request  tiny person enlPIoY~d  in or ~sso~i~t~d W’ith
a (jt~vcrnlnent Depur[ment  or st~tLltory  body to furnish him or her with all int(mnatifm 5
thai may retisontibly  be required for any investigation in terms of this Act and such
person shall notwithstanding anything to the contrary contained in any law which
pr(~hihits  or precludes him or her—

((~) t’rom disclosing any int’orrnution  relating to the activities, affuirs or business of
any other’  person; or 10

(b) from  permitting any person to have access to tiny registers, records or other
documents, or electronic data which have a bearing on the said activities,
afi’airs or business,

turnish the Natiomd  Director with such information and permit the National Director to
have access  (o any registers, records, documents, and electronic data, which may contain 15
such informfition.

(~) The provlsit)ns of subse~ti[)n  ( 1 ) ShZIll n~( & construed as prohibiting any Minister
by whom or any other departmental or institutional authority by which, or under the
control of whom or which, any low referred to in that subsection is administered, or any
boml,  institution (w body established by or under any such law, from making any 20
pmctictil and reasormble  procedural arrangements with regiud to the furnishing of such
in formtition or the granting of the access  contemplated in tha[ subsection and ticcording
[o which the information or access sh:ill be furnished or granted or with regard to any
reasonable safeguards which tiny such Minister, authority, board, institution, body (w
person, subject to the provisions of subsection (3), requires to mainttiin the 25
confidentiality of such information, registers, records, documents or electronic d~ta.

(3) ((/) No person sIMII without the written permission of the National Director
disclose to any other person tiny confidential information, registers, records, documents
or electronic data which came to his or her knowledge in the performance of his or her
functions in terms of this Act and reluting m the activities, attkirs or business of any 30
other person, except—

(i) for the purpose OF pert’orming  his or her functions in terms of this Act;
(ii) in the course ofadducin.g  evidence in any criminal proceedings or proceedings

in terms of this Act; or
(iii) when required to do so by an order of a court of’ law. 35

(h) Any person who contravenes pamgmph  (co shall be guilty of an ~~tfence and liable
on conviction to a tine or to imprisonment for a period not exceeding 20 years.

Investigations

72. Whenever the Natiomd  Director has reason to believe that any person may he 5n
possession of information relevant to the commission or intended commission of an 40
alleged otience in terms of this Act, or uny person or enterprise may be in possession.
custody or control of any documentary material relevant to such alleged offence, he or
she nmy, prior to the institution of any civil or’ criminal proceeding. under w’ritten
authority direct that a particular Director of Public Prosecutions shall have, in respect of
a specific investigation. the power to institute an investigation in terms of the provisions 45
of Chtipter 5 of the National Prosecuting Authority Act, 19%3.

Sharing of information

73. Notwithstanding the provisions of section 4 of the [ncorne  Tax Act and with
regard to any other secrecy provision in similar legislation, whenever any investigation
is instituted in terms of this Act, including an investigation into tiny offence referred to 50
in Schedule 1, and on investigtition into the property, timmcial activities, atiziirs or
business of any person, the Commissioner of the South African Revenue Services or any
official designated by him or her for this purpose, shall be notified of such investigation
with a view to mutual co-operation and the sharing of information.
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Hearings of court to be open I o public

74. ( I ) (11)  Subject to the 1 mwisions  of this section, the hearings 0[ the ctmrt
contemplated in this Act. excep fore.rpurw  applications, shall be open to the pllbli~.

(bJIt’the  High Court, inany mxxedingsbef  oreit, issatished(hat-
(i)  itwolildb eitlthei ]lttrestc )ljllstice:or 5

(ii) there is a likelihood hat harm may ensue to any person M a result of the
proceedings being op  n,

it miIy direct that such proceedings be held behind closed doors and that the public or
my category thereof shidl  not b: present at such proceedings or imy pirrt thereof.

([) Anapplicati{)nf orprocee(i  ngstobeh  eldbel~il~dc  lc>sedd oorslnayb  ebr(~ughtby 10
the National Director, the cur[~i~rboni.y  referred to in section 3’2 or48 and iiny other
person referred to in paragraph ( z)(ii). and such application Shilll  be hetird behind closed
doors.

(d) The High Court may at w{y time review its decision with regard to the question
whether or not the proceedings ihall be held behind close ddoors. 15

(2) Where the High Court uniter subsection ( I )(b) on any grounds referred to in that
subsection directs that the pubic or any category thereof shall not be present at any
proceedings or part thereof, the High Court may-

(a) direct that no informiu  ion relating to the proceedings, or any part thereof held
behind closed doors, :hidl be made public in any manner; ~~

(b) direct thirt no person, in any manner, make public any information which may
reveal the identity of my witness in the proceedings,

({) give such directions in respect of the record of proceedings as may be
necessary [o protect tte identity of tiny witness:

Provided that the High Court m iy iruthorise  the publication of so much information as 25
it considers would be just and e.~uituble.

(3) Any person who discloses my information in contravention of subsection (2) shall
be guilty of an otfknce and Iiablt on conviction to a tine. or to imprisonment for ii period
not exceeding two yetirs.

Offences relating to misuse of information, failure to comply with order of court, 30
and hindering person in performance of functions

75. ( I ) Any person who knov s or ought reasonably to have known—
(a) that information has b:en disclosed under the provisiom of Chap(er  3 or 5; or
(17)  that an investigation :s being, or may be, conducted as J result of such a

disclosure, 35
directly or indirectly alerts, or brings  information to the attention of another person
which will or is likely to preiud:ce  utch an investigation, shall be guilty of an otience.

(2) Any person who intentiotlally refuses or fails to comply with tin order of’ cour[
made in terms of Chapter 5 or 6, shall be guilty of an oflkoce.

(3) Any person who hinders o c(~ramr  bonis, u police otticial or im y other person in the 40
exercise, performiuwe  or carryiilg out o] his or her powers. functions or duties under
Chapter 5 or 6, shall be guilty of an offence.

(4) Any person convicted of: n otferwe contemplated in—
((t) subsection ( I ) or (2) shall be liable to a fine, or tO imprisonment  for a period

not exceeding 15 yeais; or 45
(b) subsection (3) shall b: liable to a tine, or to imprisonment for a period not

exceeding two years.

Jurisdiction of courts

76. ( 1 ) A regional court shall k ave penal jurisdiction to impose any penalty mentioned
in sections 8, even though that l?enalty may exceed the penal jurisdiction of that court. 50

(2) A magistrate’s court shall I,ave penal jurisdiction to impose any penalty mentioned
in section 10, even though that penalty may exceed the penal jurisdiction of that court.

(3) A magistrates’ court or regional court shall have jurisdiction to make any order
referred to in section 18(1), ef :n though the amount payable under that order may
exceed the civil jurisdiction of t magistrate’s court or regional court. 55
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Regulations

77. ( 1 ) ‘rhc Minister may make regultitions—
with regard to [he fees referred 10 in section 28(3)(():
with regard to the nature of (he information con[emplatecl in section 7 ml the
manner  in which i! is to be reported; 5
w ilh regard to the {Designation of persons for purposes of seclion 7;
to prescribe from time to time the maximum allowable costs for legal services
provided in connection with tin application for a preservtition of properly
order  or forfeiture  order or the defending ot’ a criminal chwge  which may he
met out of property that is subject to a preservtition d’ property order; IO
providing for any matter which is required or permitted to be or may ~Je
prescribed under tiny provision of’ this Act: and
providing for my matter which he or she may consider necessury  or expedient
to prescribe or to regula[e in order  to achieve the objects ot’ this Act.

(2) Regulations under subsection ( 1 )(u) may prescribe costs by applying, adopting or 15
incorporating, with or without mwlitication, the provisions of any act or any instrument
mate  under an act or of any other publication, whether of the same or a ditferen[ kind,
as in force on ii particular duy o]- as in force for the time being.

(3) Any regulation made under this section, which may result in financial expenditure
for the state shall be made in consultation with the Minister of Finance. Z()

(4) Any regulation mode under this section may provide that any person who
contravenes a provisions thereof or [ails to comply therewith, shall be guilty of itn
offence and on conviction be liable to a tine or to imprisonment for L period noi
exceeding three years.

(5) Any regulation made ui~~{er this sectic)n sl~all, before publictition tbereolin(lle 25
G(/cetre, be submitted to Parliament

I,iability

7&Any pers[)ll generiilly orspecilically  :(uthc)riseci  (operlt}rillill~y tbncti(m intmms
of this Act, shall not, in hisorhcr personti lcapticit y, belitible foranytlliogdolle  in gOOd
ftiith under this Act. .30

Amendment and repeal of biws

79. (u) Theinternational  Co-(] perutif)n in Crill~intil klatters Act, 1996 (Act NcJ. 750(
I ~~~), is hereby ~me),de’i t~~ the ext~llt set out in SChCLiLlle  2,

(b) The Drugs and Drug Tratticking  Act, 1992 (Act No. 140 of 1992), is hereby
amended to the extent set out in Schedule 3. 35

(c) The Proceeds of Crime Act, 1996 (Act No. 76 of 1996), is hereby repetiled.

Transitional arrangements

M). ( I ) The person designated for purposesofsection31 of the Proceeds of Crime Act,
1 LJg~ (Act pJ(), 76 of [ 996),  ~uld ~,~y c~~r~/1~)~  b~~]~i,s,  [rustee or other functi(mdry  tippointed
in terms of the provisions of that Act shall, at the commencement of this Act, be deemed  -H)
tt) httve been duly designated or appointed t(] the corresponding position under this Ac[
tind shall continue to hold oftice in ~ccordimce  with the applicable laws.

(~) All pro~ee(lings  which i[nnl~diate]y  before the co[lli~lellcerl~e]~t  of this Act were
instituted in terms of the provisions of Ihe Proceeds  of Crime Act, 1996, and which
proceedings were pending het’ort! ;tny court of law or reviewing authority shall be defil[ 45
with as it’ this Act IMCJ not been ptissed.

Short title and commencement

81. ( 1 ) This Act slmll be called the preven[i~)[l Of organis~d Crime Act, 1 ~~~, ‘ll’~i
shill] come in~o operation on a dute tixtd  by the President in the Ck:ettc.

(2) Different dtites may be tixed in respect of different provisions ot’ this Act. 50
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SCHEDULE 1

(Sections 1,38, 5(}, 51, 52.54, 58 and 73)

I  Illur(kl”:
?-. Illpe  :
3, k idnapping:

4, ;Ilsoll ;
5. public } i~)lence:

6. robbery:
7. MSWIII  with intent to LI(J  grie\mls  bodily Ilium:
8. indecent assault;
9. the St:ltlltot’y  Otreilce (’f—

~(() unlawful carnul  intercourse wilb a girl under a specified age;
(b) committing m iumurai  or indecent act with a girl or a buy under ti

specitied age:
(~) soliciting or entic ing such girl or boy to the commission ofan  immmul  or

indecent act;
10, any (Jtience under any legislation dealing with gwnbling,  gaming m lt~tteries;
I 1. contravcnti(m  of secti m 20( I ) t)!’  the Sexual otlknces  Act, 1957 (Act No. 23

ot” 1951 );
12. my otfence umtempl:  ted in scc[i(m 1 ( I ) otthe Corruption Ac!. 1992 (Act No.

L)J of I qg~):
13. cxlortion;
14. childstealin:;
15. breaking or entering :Iny premises  whether  under (Iw c(m)m(m Iitw tw J

31dLItoIy pr\l\’ision. w:(I1 intent to u)mmil M t)tTcllCc:

I 6. n]alici(nls  injury  to pr ~perly;
17. [belt.  whether  under tllc comm[m law or a statut(]ry  provisi{m:
18, any (Jtfence under’  sect on 36 or 37 (Jt’ the Cienerid Ltiw Amenclmen(  Act. 1955

(Act No. 62 t)f 1955):
19. traud;
20. forgery t)r uttering a f )rged docun]ent knt~wing  il to have been lorgcd;
21. oltences rcl:l[ing (o th ‘ coindge:
p, Jny oi~cnce referred t~ 1 in seuli(m 13 of (he Drugs and Drug TrtMicking Act,

1992 (Act No. 140 of 1992);
23. any I)lfcncc  reluting to the Ltculing  in (w snuggling ol” wnmunit ion, tire:trnls.

cxpl(~sives [Jr wmmm Jill did Ihe LIniawt’LIi  p o s s e s s i o n  of such tirewms,
explosives  t)r urmitme It;

24. any (Jff’encc  in contrtt\ .wtion of section 36 ~)!’ (he Arms and Ammullitiotl  Act,
1969 (Act No. 75 ()[ 1969);

25. dwding  in. being in msscssi(m  of ~~r c o n v e y i n g  endangered. scurce and
protccied gonw or pi; nts or purts or reln:iins  thereof in c(~ntr~iventiotl of :1
stalulc or provincial o,dinwwt;

26. :nly ~)lfence rciu{ing  [( exchange  cxmltml;
?7. :iny (~ttence under ;in! law relii[ing tt) (he illicit dealing in or p{}sscssi(m ot’

precitms me(ds or pre:itm\  st(mes:
?~-. any ~)tl’cnce  c{~ntempltted  in xxlions  I ( I ) A I A( 1 ) LJF the Intimidation  Acl,

1982 (Act N().  72 of 1982);
29. Lleltiuting tw ubs[ructil.g  the course otiustice:
30. perjury;
31. sL]b(wtlilti(Ml  of perjLtr)  ;
32,  :my olfence  referred  to in C’h:\ptcr 3 (W 4 of this Act;
33. tiny ~~tfcnce the puni ,hnmnt wtwrefor  may be a peri(d  ot i m p r i s o n m e n t

exceeding  (me yew w thout the ty~tion ()! a tine;
34. my conspiracy. incitcl lent or iitt~l~]pt  to c(mmit ilny otfencc  referred to in this

!kht?dLlk.
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SCHEDULE 2

Amendmenl of the International Co-operation in Criminal Nlatters Act, 1996

1. ‘1’hc
((1)

(t))

(Act No. 75 of 1996)

(Section 79)

Wnendnwnt  of Seclion  1 hy—
the sL]bs(itLltion  tor [he d~lioition  of ‘-c(mtiscation  order” of the follo\ving
clc(inition:

“ ‘confiscati(m order’  means a c o n f i s c a t i o n  order made under the
Proceeds o!” Crime Act, 1996, and includes a forfeiture order made unde~
the Prevention of Organised Crime Act, 1998;”; and

the substitution for the definition of “restraint order>’, of the following
definition:

“ ‘restraint order’ means a restraint order made under the Proceeds of
Crime Act, 1996, and includes a [restraining] preservation of property
order made under the Prevention of Organised Crime Act, 19’98  ;“.



SCHEDULE3

Amendment to Sections of the Drugs and Drug Traftkking  Act, 1992

Act No. 140 of 1992)

(Section 79)

1, Amendment of’ section 1 b! —
(~i) the deletion of the def nition {)1 “convert”;
()))  the deletion of the det nition I)t’  “detined crime”;
(c) the deletion of the def nitirm ot “economic otfence”:
(d) the deletion of the def nition of “’linancitd institution”; and
(c) the deletion of the def nilion of “proceeds”.

2. The repeal of section 6.
3. The repeal of’ section 7.
4. The nmendment  of’ section 1‘ by the substitution for subsection ( 1 ) ot’ the following

subsection:
“(I ) Any person may, no withstanding anything to the contrary contuined in any

law which prohibits him or her—.—
((/) from disclosing any in ormtition relating to the affairs or business of any other

person; or
(b) from  permitting any fi :rson to have access (O tmy registers, records or other

doculnents  which haw  a bearing on the said  affairs or business,
disclose to any attomey-gewmil  )r designated oticer sLIch information M he or she mfiy
cxm~ider necessary t’or the pre mntion or combatting, whether in the Republic or
elsewhere. of a drug oftence [t r an economic otfence, or permit any designated
o~tcer to have access to any registers, records or other documents which may in his
opinion have a bearing on the latter information.]”.

5. The amendment of’ section 10 by the deletion of subsection (2).

h


