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BILL

To introduce measures to combat organised crime, money laundering and criminal
gang activities; to prohibit certain activities relating to racketeering activities; to
provide for the prohibition of money laundering andfor an obligation to report
certain information; tocriminalise certain activities associated with gangs;to
,provide for the recovery of the proceeds of unlawful activity: for the civil forfeiture
of eriminalassets that have beenused to commit an offence or assets that are the
proceeds of unlawful activity; to provide for the establishment of a Criminal Assets
Recovery Account; to amend the Drugs and Drug Trafficking Act, 1992; to amend
the International Co -operationin Criminal Matters Act, 1996; to repeal the
Proceeds of Crime Act, 1996;to incorporate the provisions contained in the

Proceeds of Crime Act, 1996; and to provide for matters connected therewith.

e PREAMBLE

WHEREAS the Bill of Rights in the Constitution of the Republic of South Africa. 1996
(Act No. 108 of 1996), enshrines the rights of all people in the Republic and affirms the
democratic values of human dignity, equality and freedom:

AND WHEREAS the Constitution places a duty on the State to respect. protect,
promote and fulfil the rights in the Bill of Rights:

AND WHEREAS there is w rapid growth of vrganised crime, money laundering and
criminal gang activities nationally and mternationally and since organised crime has
internationally been identified as an international security threat:

AND WHFEREAS organised crime. money faundering and criminal gang activities
infringe on the rights of the people as enshrined in the Bill of Rights:

AND WHEREAS it is the right ot every person to be protected from fear, intimidation
and physical harin caused by the crimnal activities of violent gangs and individuals;

AND WHE REAS organised crime. money laundering and criminal gang activities.
both indiv idually and collectively, present a danger to public order and sufety and
ceonomic stabt lity, and have the potential to inflict soctal dumage:

AND WHEREAS the South African common law and statutory lTaw fail to deal
etfectively with organised erime., money laundering and criminal gang activities, and
also fwl to keep pace with mternational measures aimed at dealing effectively with
organised crime. money laundering and criminal gang activitics:



AND BEARING IN MIND that it is usually very difficult to prove the direct
involvement of organised crime leaders in particular cases. because they do not perform
the actual criminal activities themiselves, it is necessiry to criminalise the management
of. and related conduct in conn ction with enterprises which are involved in a pattern of
racketeering activity:

AND WHEREAS persons should not henetit from the fruits of organised crime and

money laundering. legislatior is necessary tor the preservation and forfeiture of

property which is concerned in the commission or suspected commission of an offence:

AND WHEREAS there is a 1 eed to devote such forfeited assets and proceeds o the
combatting of organised crime and money faundering;

AND WHEREAS the pervasive presence of criminal gangs in many communities is

harmful to the well being «f those communities, it is necessary to criminalise
participation in or promotion ¢ b criminal gang activities:

E IT THEREFORE ENACTED by the Parliamentof the Republic of South Atrica.
asfollows:—
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6
SCHEDULE 1
(Sections 1, 38,50,51,52, 54,58 and 73)
SCHEDULE 2
Amendment of the International Co-operation in Criminal Matters Act, 1996
(Act No. 75 of 1996)
(Section 79)
SCHEDULE 3
Amendment to Sections of the Drugs and Drug Trafficking Act, 1992
(Act No. 140 0f 1992)
(Section 79)
CHAPTER 1
DEFINITIONS AND INTERPRETATION

Definitions and inter pretation of Act

L. (1) Inthis Act, unlessthe context otherwise indicates—

10

(i) Account” means the Criminal Assets Recovery Account established under 15

section 63: (V)

(ii) rauthorised police official” means any officiat of the South African Police
Service whois authorised by the Nationul Director or the National
Commissioner of Police to act under this Act; (v)

>y Committee” means acommittee established in terms of section 65; (xvi)

(iv) “criminal gang” includes any formal or informal ongoing organ isation.
association, or group of three or more persons, which has as one of its
activities the commission of one or more criminal Oftences. which has an
identifiable name or identifying sign or symbol. and whose members

20

individually or collectively engage in or have engaged in apattern of criminal 25

gang activity;

(v) “enterprise” includes any individual, partnership, corporation, association, or
other juristic person or legal entity, and any union or group of indiv iduals
associated in fact. although not a juristic person or legal entity:

(vt High Court™. include\ for the purposes ot Chapters 2. sections 25 to 29 of 30

Chapter 5 and Chapter 6 any judge thercof: (vi)

(vii)  Ainstrumentality of an offence means any property which is concerned in the
conmmission or suspected commission of an oftence. whether within the
Republic or elsewhere:

(viny “interest” includes any right: (i)

(ix) "Minister™ means the Minister of Justice™; (\ "iii)
(x) National Director™ means—

(a) for the purposes of section 65(2)(d), the National Director of Public

Prosecutions appointed in terms of section | 79(1 )(«) of the Constitution;

35

(h) forthe purposes 01’ sections 2(4), 71 or 72 the National Director of Public 40

Prosecutions appointed as contemplated in paragraph (¢) and includes «
Director of Public Prosecutions, an Investigating Director of Public
Prosccutions and a Special Director of Public Prosecutions referred to in

section 1 of the National Prosecution Authority Act, 1998 (Act No. 32 of

1998). who is authorised thereto in writing by the National Director in a 45

specific case or in general;
(") for the purposes of all other relevant provisions of this Act, the National

Director of Public Prosecutions appointed as contemplated in paragraph

{«)andincludes any functionary referred to in section | of the Nationa

Prosecuting Authority Act. 1998, which is under the control of the 50

National Director and authorised thereto by the National Director in a

specific case Or in general;

(xi) patternof criminal gang activity” includes the commission of two or more

criminal offencesreterred to in Schedule 1: Provided that atleast one of those
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offences occurred aftei the date of commencementot Chapter 4 and the lastof

those offences occurr:d within three years after a prior offence and the

oftences were commit ed—

(a) on separate occas.ons. or

(b) on the same occaion, by two or more persons Who are members of, or
belong 1o, the sane criminal gang:

(xii) “pattern of racketeerirg activity” means the planned, ongoing. continuous or
repeated participation or jpvolvement in any oftence referred to in Schedule |
and includes at least tv/o oftences referred to in Schedule 1, of which one of
the offences occurred « fter the commencement of this Act and the last oftence
occurred within I () yers (excluding any period of imprisonment) after the
commission of such prior oftence referred to in Schedule 1.

(xiii) “prescribed” means p escribed by regulationunder section 77,

(xiv) *preservation of prope rty order” means an order referred to in section 38:

(xv) “proceeds ot unlawful activities’, means any property or part thereof or any
service. advantage, ber efit or reward which was derived, received or retained.
directly or indirectly, i1. connection with or as a result of any unlawful activity
carried on by any per: on, whether in the Republic or elsewhere, except for
purposes of Chapter 5 where it means—

(a) any unlawful actiity carried on by any person; or

(h) any act or omissic.n outside the Republic which, it" it had occurred in the
Republic, would have constituted an unlawful activity,

and includes any property representing property so derived;

(xvi) “‘property” means mciey or any other movable. immovable, corporeal or
incorporeal thing and biicludes any rights, privileges, claims and securities and
any interest therein an | all proceeds thereof’;

(2) For purposes of this Act a person has knowledge of afact if—

(a) the person has actual knowledge of that fact: or
() the court is satisfied that—
(i) the person believes that there is arcasonable possibility of the existence
of [hat fact; and
(ii ) he or she tails to ¢btain information to confirm the existence of that fact.
(3) For purposes of this Act a person ought reasonably to have known or suspected a
fact, the conclusions that he or s:1¢ ought to have reached are those which would have
been reached by a reasonably diligent and vigilant person having both—
(a) the general knowledge skill, training and experience that may reasonably be
expected of a person i1 his or her position: and
(h) the general knowledge, skill, training and experience that he or shein fact has.
(4) Nothing in Chapters 2,3 and 4 shalibe construed to limit prosecution under any
other provision of the law.

CHAPTER 2
OFFENCES RELATING TO RACKETEERING ACTIVITIES
Offences

2. (1) Any person who—
{a) (i) receives or retain: any property derived, directly or indirectly: and
(i) knows or ought re asonably to have known that such property is derived,
directly or indirecly,
from a pattern of racketeering activity; and
(iii) uses or invests, lirectly or indirectly, any part of such property in
acquisition of any interest in, or the establishment or operation or
activities of, any «nterprise;
(b) (1) receives or retains any property, directly or indirectly, on behalf of any
enterprise; and
(ii) who knows or o 1ght reasonably to have known that such property
derived or is derived from or through a pattern of racketeering activity;
(c) (i) uses or invests any property, directly or indirectly, on behaf of any
enterprise or in acquisition of any interest in, or the establishment or
operation or activ ties ot any enterprise; and
(ii) who knows or ou::ht reasonably to have known that such property,
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derived oris derived from or through a pattern of racketeering activity;

(d) acquires or maintains, directly or indirectly, any interest in or control of any
enterprise through a pattern of racketeering activity;

(c) whilst reimaging or employed by or associated with any enterprise, conducts
or participates in the conduct, directly or indirectly, ot such enterprise’s affairs 5
through a pattern of racketeering activity;

(/) manages the operation or activities of an enterprise and who knows or ought
reasonably to have known that any person, whilst employed by or associated
with that enterprise, conducts or participates in the conduct, directly or
indirectly, of such enterprise’s affairs through a pattern of racketeering 10
activity;

(g) conspires or attempts to violate any of the provisions of paragraphs («),(b).
(c).(d).(e) or (f},

within the Republic or elsewhere, shall be guilty of an offence.

(2) The court may hear evidence, including evidence with regard to hearsay, similar 15
tfacts or previous convictions, relating to offences contemplatéd in subsection ( 1),
notwithstanding that such evidence might otherwise be inadmissible, provided that such
evidence would not render atrial unfair.

(3) For purposes of proving a previous conviction during a trial in respect of an
offence contemplated in subsection ( 1), it shall be sufficient to prove the original record 20
of judicial proceedings if a copy of such record, certified or purporting to be certified by
the registrar or clerk of the court or other ofticial having the custody of the record of such
judicial proceedings or by the deputy of such registrar, clerk or other officia or, in the
case where judicial proceedings are taken down in shorthand or by mechanical means,
by the person who [transcribed such proceedings, as a true copy of such record, is 25
produced in evidence at such trial, and such copy shall be prima facie proof that any
matter purporting to be recorded thereon was correctly recorded.

(4) A person shall only be charged with committing an oftence contemplated in
subsection (1) it a prosecution is authorised in writing by the National Director.

Penalties 30

3. (1) Any person convicted of an offence referred to in section 2( | ) shall be liable to
afine no[ exceeding R | 000" million, or to imprisonment for a period up to imprisonment
for life.

(2) Notwithstanding any other law dealing with the penal jurisdiction of the regional
court, it'" a regional court, after it has convicted an accused of an oftence referred to in 35
section 2(1) following on—

(a) apleaof guilty; or
(b)aplea of not guilty,
but before sentence, is of [he opinion that the oftence in respect of which the
accused has been convicted merits punishnlent- 40
(i) in excess of the penal jurisdiction of the regional court but not exceeding
afine of R100 million or a period of 30 years imprisonment, the regional
court shall have jurisdiction to ‘repose such penalty even though that
penalty exceeds the penal jurisdiction of that court; or
(ii) exceeding a tineof R 100 million or a period of 30 years imprisonment or 45
merits imprisonment for life, the regional court shall stop the proceed-
ings and commit the accused for sentence by a High Court having
jurisdiction,

(3) It a regional court has committed an accused for sentence by a High Court in terms
of subsection (2)the provisions ot section 52 of the Criminal Law Amendment Act, 50
1997 (Act No.105 of 1997), notwithstanding the provisions of section 53, shall apply
with the necessary chunges regarding the referral by the regional court to the High
Court.

CHAPTER 3
OFFENCES RELATING TO PROCEEDS OF UNLAWFUL ACTIVITIES 55

Money laundering

4. Any person who knows or ought reasonably to have known that property is or
forms part of the proceeds of unlawful activities and—
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(a) entersinto any agreen ent or engages in any arrangement OF transaction with
anyone in connection with that property, whether such agreement. arrange-
ment or transaction is -egally enforceable or not; or

{b) performs any other : ct in connection with such property, whether itis
pertormed independen tly or in concert with any other person, 5

which has or islikely to have th:effect—

(i) of conceadling or disguising the nature, source. location, disposition or
movement of the said property or its ownership or any interest which anyone
may have in respect thereof; or

(i1) of enabling or assisting any person who has committed or commits an otfence, 1 ()
whether in the Republ ¢ or elsewhere—

(aa) to avoid prosecut on; or
{(bb) to remove or dim-nish any property acquired directly, or indirectly, asa
result of the com nission of an oftence,
shall be guilty of an offence.‘ 15

Assisting another to benefit from proceeds of unlawful activities

5. Any person who knows or ought reasonably to have known that another person has
obtained the proceeds of unlawf d activities, enters into any agreement with anyone or
engages in any arrangement or transaction whereby—

(a) the retention or the centrol by or on behalf of the said other person of’ the 20
proceeds of unlawful :.ctivities isfacilitated; or
(b) the said proceeds of untawful activities are used to make funds available to the
said other person or to acquire property on his or her behaltf or to benefit him
or her in any other wa v,
shall be guilty of anoffence. 25

Acquisition, possession or use of proceeds of unlawful activities

6. Any person who—
(a) acquires;
(b) uses; or
{c) has possession, 30
of property and who knows or oL ght reasonably to have known that it is or forms part of
the proceeds of unlawful activities of another person, shall be guilty of anoffence.

Failure to report suspicion regarding proceeds of unlawful activities

7. (1) Any person who carries on a business or isin charge ot a business undertaking
who suspects or ought reasonably to have suspected that— 35
((2) any property which co-nes into his or her possession or the possession of the

said business undertaking is, or forms part of. the proceeds of unlawful
activities,
(b) atransaction to which he or she or the business undertaking isa party will
facilitate the transfer ¢ f the proceeds of unlawful activities; or 40
(¢) atransaction to which he or she or the business undertaking is a party and
which is discontinued- —
(i) may have brough the proceeds of unlawful activities into possession of
the person or bus ness undertaking; or
(i1) may have facilitated the transfer of the proceeds of unlawful activity, had 45
that transaction b :en concluded,
must report his or her suspicion and all available information concerning the grounds on
which it rests, within a reasonable time to a person designated by the Minister and shall
take all reasonable steps to discl:arge such obligation.

(2) A report under subsection (1) shall be accompanied by copies of documentation 50
directly relevant to that suspicio 1 and the grounds on which it rests.

(3) A person to whom arepo t may be made under subsection (1 ) may, in writing,
require the person making the report to provide him or her or an officia identified in the
request with——

(a) particulars or further particulars of any matter concerning the suspicion to 55
which the report relate s and the grounds upon which it rests; and
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(b) copices of all available documents concerning such particulars or further
particular\.

(4) Whena personreceives arcquestunder subsection (3) he or she shall furnish the
person who made the request with the requested particulars or further particulars and
copies of documents to the extent that such particulars or documents are available to him 5
or her within a reasonable time.

(5) (a)No obligation as to secrecy and no other restriction on the disclosure of
information as to the aftairs or business of another. whether imposed by any law, the
common law or any agreement, shall aftect any obligation imposed under this section to
report or disclose information or to permit access to any registers, records or other | ()
documents unless that obligation of secrecy or restriction is based on the common law
right to professional privilege between an attorney and his or her client in respect of
information communicated to the attorney so as to enable him or her to provide advice,

o defend or to render other legal assistance to the client in connection with an oftence
under any law, of which the client is charged, in respect of which he or she has been 15
arrested or summoned to appear in court or in respect of which-an investigation with a
view to ingtituting criminal proceedings is being conducted against him or her.

(b) No liability based on abreach of an obligation as to secrecy or any restriction on
the disclosure of information, whether imposed by any law, the common law or any
agreement. shall arise froma disclosure of any information in compliance with any 20
obligation imposed by this section.

(6) A person who is a partyto a transaction in respect of which he or she forms a
suspicion which in his or her opinion should be reported under subsection (I), may
continue with that transaction and must ensure that all records relating to that transaction
are kept and that all reasonable steps are taken to discharge the obligation under this 25
section.

(7) Any person who tails to comply with an obligation contemplated in this section
shall be guilty of an offence.

Penalties

8. (1) Any person convicted o f an offence contemplated in section 4, 5 or 6 shall be 30
liable toa tine not exceeding RIO() million, or to imprisonment for a period not
exceeding 30 years.

(2) Any person convicted of anoftfence contemplated in section 7(7), shall be liable to
a tine, orto imprisonment fora period not exceeding 15 years.

CHAPTER 4 35
OFFENCES RELATING TO CRIMINAL GANG ACTIVITIES
Gang related offences

9. (1) Any person who actively participates in or isa member of a criminal gang and
W ho—

(a) wilfully aids and abets any criminal activity committed for the benefit of, at 40
the direction of, or in association with any criminal gang;

(b) threatens to commit, bring about or perform any act of violence orany
criminal activity by a criminal gang or with the assistance of acriminal gang;
or

(¢) threatens any specific person or persons in general, with retaliation in any 45
manner or by any means whatsoever, in response to any act or alleged act ot
violence,

shall be guilty of an offence.
(2) Any person who—

(a) performs any act which is aimed at causing, bringing about, promoting or 50
contributing towards a pattern of criminal gang activity;

{(b) incites, instigates, commands, aids, advises, encourages or procures any other
person to commit, bring about, perform or participate in a pattern of criminal
gang activity:

(¢) intentionally causes, cncourages, recruits, incites, instigates, commands, aids 55
or advises another personto join a criminal gang,

shall be gt iy of any offence.



Penalties

10. (1) Any person convicted of an oftence contemplated in—

{a) section 9(1) or (2)(u)* hall beliable to a tine. or to imprisonment tfor aperiod
not exceeding siX yeas;

(h) section 9(2)(b) or (c¢).shallbe ligble to atine, or to imprisonment for aperiod 5
not exceeding three yvars:

{e)section 9( 1) or (2)a)ndit’ the offence was committed under circumstances
referred to in subsection (2) shall be liable to atine, or to imprisonmentfor a
period not exceeding :ight years;

(d) section 9(2)h)or (¢).and it’ the offence was committed under circumstance 10
referred (o in subsectiyn (2) shall be liable 1o a fine or to imprisonment for a
period not exceeding ive years.

(2)1f the oftence contemplate 1 in section 9 is committed on the premises or ground\
of, or within 500 metresof @« public or private school. or any other educational
ingtitution. during hours in which the facility is open for classes or schoolrelated 15
programmed or when minors are using the facility, such circumstance shali be regarded
as an aggravating factor.

(3) If a court, after having co victed an accused of any offence, other than an offence
contemplated in this Chapter, fir ds that the accused was amember of a criminal gang at
the time of the commission «f the offence, such factor shall be regarded as an 20
aggravating factor for sentencing purposes.

Inter pretation of member of ¢ riminal gang

11. In considering whether a serson is a member of a criminal gang for purposes of
this Chapter the court may. ha veregard to the following factors, namely that such
person—

{a) admits to criminal garg membership:

(b} isidentified as a memoer of a crimina gang by a parentor guardian;

{c) resides in or frequents a particular criminal gang's area and adopts their style
of dress, their use of hind signs, language or their tattoos, and associates with
known members of a :riminal gang; 30

{d)has been arrested mor: than once in the company of identified members ot a
criminal gang for off :nces which are consistent with usual criminal gang
activity;

(e) is identified as a meriber of a criminal gang by physical evidence such as
photographs or other documentation. 35

[
wn

CHAPTER 5
PROCEED 3 OF UNLAWFUL ACTIVITIES
PART 1
APPLICATION OF CHAPTER
Definitions and inter pretation of Chapter -K)

12. (1) In this Chapter, unles: the context indicates otherwise—
(i) “‘affected gift” means any gift—
(@) made by the defindant concerned not more than seven years before the
fixed date;
{h) made by the defi-ndant concerned at any time, if it was agift— 45
(i) of property eceived by that defendant in connection with an offence
committed | »y him or her or any other person; or
(ii) of property or any part thereof, which directly or indirectly
represented in that defendant’s hands property received by him or
her in that connection, 50
whether any such gift was made before or after the commencement of
this Act;
(i) “confiscation order'” meansan order relerred to insection | 8(1):
(iii) “defendant” means a person against whom a prosecution for an offence has

{R1]



been instituted. irrespecti ve of whether he ()[” she has been con victed or not,
andinchudes apersonreterred to in section 25( 1 )b ).

1Y) tixed date™. in relation to a defendant—

{a)ita prosecution for an offence has been instituted against the defendant.
means the date on which such prosecution has been  instituted; 5
th) it arestraint order has been made against the defendant. means the date
ol such restraint order,
whichever is the carlier date:

() “realizable propel-ty’” mcans property referred to in section 14;

(vi) Urestraint order™ means an order referred to in section 26(1); 10

(2) [n this Chapter. except where it is inconsistent with the context or clearly
inappropriate, any reference—

{a) 1o a person who holds property shall be construed as a reference to a person
who has uny interest in the property, w&-

(i) if the estate of such person has been sequestrated, also to the executor of 15
his or her insolvent estate; or

(i) if such personis a company or other juristic person which is being wound
up, also to the liquidator thereof;

{b)10 a person who transfers property to any other person shallbe construed as a
reference to a person who transfers or grantsto any other person any interest 20
in the property:

fe)to anything received in connection with an oftence shall be construed as a
reference also to anything received both in that connection and in some other
connection.

(3) Far the purposes of this Chapter. i person has benefited from unlawfulactivity if 25
he or she has at any time, whether before or after the commencementof  this Act.
received any advantage, payment, service or reward including any property or part
thereof in connection with any criminal activity carried on by him or her or by any other
person.

Proceedings are civil, not criminal 30

13. (1) For the purposes of this Chapter proceedings on application for a confiscation
order or a restraint order are civil proceedings, and are not. criminal  proceedings.

(2) The rules of evidence applicable in c¢ivil proceedings apply to proceedings on
appli cation for a confiscation order or a restraint order.

(3) No rule of evidence applicable only in criminal proceedings shall apply to 35
proceedings on application for a confiscation order or restraint order.

{(+)No rule of construction applicable only in criminal proceedings shall apply to
proceedings on application for a confiscation order or restraint order.

(5) Any question of fuctto be decided by a courtin any proceedings in respectof an
application contemplated in this Chapter shall be decided on a balance of probabilitie 5. 40

Realizable property

14. (1) Subjectto the provisions of subsection (2). the following property shall be
readisable in terms of this Chapter, namely—
(a) any property held by the detendant concerned: and
(h)any properly held byaperson to whomthat defendant has directly or 45
indirectly madeany attected gift.
(2) Property shallnotbe realisable property it' a declaration of forfeiture isin force in
respect thereof.

Value of property

15. (1) For the purposes of this Chapter, the value of property, other than money, in 50
relation to any person holding the property, shall be—
fa)  where any other person holds an interest in the property—
(1) the market value of the property; less
(it) the amount required to discharge any encumbrance on the property: and
) where no other person holds an interest in the property, the market value of the
property.

N
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(2) Notwithstanding the provis ons of subsection (1). any re ference in this Chapter 10
the value ata particular time of’: payment or reward. shallbe construed as areterence
10—
(a) the value of the payme it or reward at the time w hen the recipientreceiy ed it
as adjusted to take intoiccount subsequentfluctuations in the value of money: 3
or
(b} where subsection (3) applies. the vajue mentioned in that subsection,
whichever isthe greater value,
(3) If atthe particular time the recipient holds—
(«)the property, other thaicash, which he or she received, the value concerned | 0
shall be the value of th: property at the particular time: or
(b) property. or any part th:reof. which directly or indirectly represents in his or
her hands the property vhich he or she received, the value concerned shallbe
the value of the propert .. in so far as itrepresents the property which he or she
received, at the relevant time. 15

Gifts

16. (1) For the purposes of this Chapter. a defendant shall he deemed to have made a
giftif’ he or shehas transferred an /7 property to any other person directly or indirectly tor
a consideration the value of vhichis significantly less than the value of the
consideration supplied by the deiendant. 20

2)For the purposes of sectionl 20(2) the gift which a defendant is decmedto have
made shall consist of that share n the property transterred by the defendant which is
equal to the difference betweer the value of that property as a whole and the
consideration received by the defendant in return.

Conclusion of proceedings against defendant 25

17. For the purposes of this Chapter. the proceedings contemiplated in terms of this
Chapter against a defendant shal be concluded when—

(a) the defendant is acquit ed or tound not guilty of an offence:

{h) subject to section 18(2). the court convicting the defendant ot an offence.
sentences the defendart without making a confiscation order against him or 30
her;

(e) the conviction in respe :t of' an oftence isset aside on review or appedl: or

(d) the defendant satisfies he contiscation order made against himvor her.

PART 2
COMFISCATION ORDERS 35
Confiscation orders

18. ( 1) Whenever y defendan is convicted of an offence the court convicting the
defendant may, on the applicatiin of' the public Im)w’ cuter, enquire into any benetit
which the defendant may have d :rived from —

(u) that offence; 40
(b) any other oftence of WI ichthe detendanthas been convicted at the same trial:
and
(¢c) any criminal activity which the court finds to be sutficiently related to those
offences,
and, if’ the court tinds that the de endant has so benefited. the court may, in addition to 45
any punishment which it may imj ose in respect of the Offence. make an order against the
defendant for the payment to the State of any amount It considers uppropriate and the
court may make any further ord :rs as it may deem fitto ensure the ef'f’activeness and
fairness of” that order.

(2) The amount which a cour may order the defendant to pay to the State under 50
subsection (| )—

(a)shall not exceed the value of the defendant’s proceeds of the offences or
related criminal activit es referred to in thatsubsection, as determined by the
court in accordance wi h the provisions of this Chapter; or



(b) it the court is satistied that the amount which might be realised as
contemplated in section 2001 is less than the value referred to in paragraph
fer). shall, not exceed an amount which in the opinion of the court might be so
realised.

(3) A court convicting a defendant imay, when passing sentence, indicate that it will
hold an enquiry contempiated in subsection (1) at a later stage it—

far) 1t ds satistied that such enquiry will unreasonably delay the proceedings in
sentencing the defendant: or

{hy the public prosecutor applies to the court o first sentence the defendant and
the court is satisfied that it is reasonable and justifiable to do so in the
circumstances.

{4) If the judicial ofticer who convicted the defendant is absent or for any other reason
not available, any judicial officer of the same court may consider an application referred
to in subsection (1) and hold an enquiry referred to in that subsection and he or she may
in such proceedings take such steps as the judicial officer who is absent or not available
could fawftully have taken.

(5) No application referred o in subsection (1) shall be made without the written
authority of the National Director.

(6) A court before which proceedings under this section are pending, may—

{«) in considering an application under subsection (1)—

(i) refer to the evidence and proceedings at the trial;
(il) hear such further oral evidence as the court may deem fit;
(iii) direct the public prosecutor to tender to the court a statement referred to
in section 21(Hfa); and
(iv) direct a defendant to tender to the court a statement referred to in
subsection (3)(a) of that section;

(b) subject to subsection (1) h) or (3)h) of section 21, adjourn such proceedings
to any day on such conditions not inconsistent with a provision of the Criminal
Procedure Act, 1977 (Act No. 51 of 1977), as the court may deem fit.

Value of proceeds of unlawful activities

19. (1) Subject to the provisions of subsection (2), the value of a detendant’s proceeds
of unlawtul activities shall be the sum of the values of the payments or other rewards
received by him or her at any time. whether before or after the commencement of this
Act. in connection with the criminal activity carried on by him or her or any other
person.

(2) In determining the value of wdefendant’s proceeds of unlawtul activitics the court
shall—

(a) where it has made a declaration of forfeiture or where a declaration of
forfeiture has previously been made in respect of property which is proved 1o
the satisfuction of the court-—

(i) to have been the property which the defendant received in connection
with the criminal activity carried on by him or her or any other person; or

(i1} to have been property which directy or indirectly represented in the
defendant’s hands the property which he or she received in that
connection,

leave the property out of account:

(b) where a confiscation order has previously been made against the defendant
feave out of account those proceeds ot unlawtul activities which are proved to
the satistaction of the court to have been taken into account in determining the
amount to be recovered under that confiscation order.

Amounts which might be realised

20. (1) For the purposes of section 18(1)(b) or 21(3)«), the amount which might be
readised at the time of the making of i confiscation order against a defendant shall be the
amount cqual to the sum of—

(a} the values at that time of all realisable property held by the defendant; and
(b} the values at that tine of all atfected gifts made by the defendant,
less the sum ol all obligations. it any, of the defendant having priority and which the
court may recognise for this purpose.
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(2) Notwithstanding the provi: ions of’ section 15( 1) but subject to the provisions of
section 16(2), the value of anat ected gift at [be time of the making of the relevant
confiscation order shallbe—

(a) the value of the affect d giftat the time when the recipient received it, as
adjusted to take into account subsegquent fluctuations in the value of’ money; or
(b} where subsection (3) applies.the value mentioned in that subsection,
whichever is the greater value.

(3) It at the time Of the making)f the relevant confiscation order the recipient holds—

(a) the property, other thar cash, which he or she received, the value concerned
shall be the value of th: property atthat time: or

(b) the property which dir :ctly or indirectly represents in his or her hands the
property which he or sl e received, the value concerned shall be the value of’
the property, in so tar a: it represents the property which he or she received. at
thetime.

(4) For the purposes ot subset tion (1), an obligation has priority at the time of the
making of the relevant confiscatic m order-

(@) it’ itisanobligation of’ he defendant, where he or she has been convicted by
a court of” imy offence- -
(1) to pay a fine impo ;ed before that time by the court; or
(ii) to pay any other aiount under any resultant order made before that time
by the court;
(b)if itisan obligation wh ich—
(i) it’ the estate of the defendant bad at that time been sequestrated; or *
(if) where the defend intisa company or other juristic person, it such
company or juristi: person is at that time being wound up,
would be payable in pursuance of’ imy secured or preferent claim against the
insolvent estate or agair st such company or juristic person. as the case may he.

(5) A court shall not determine he amounts which might be realised as contemplated
in subsection (|) unlessit has alt irded all persons holding any interest in the property
concerned an opportunity to make representations to it in connection with the realisation
of that property.

Statementsrelating to proceeds of unlawful activities

21. (1) {a) The public prosecutc r may or. it’ so directed by the court, shall tender to the
court a statement in writing undes oath or affirmation by him or her or any other person
in connection with any matter wtich is being enquired into by the court under section
18( 1), or which relates to the det :rmination of the value 01 a defendant’s proceeds of
unlawful activities.

(b) A copy of such statement skallbe served on the defendant at least 14 days before
the date on which that statement s to be tendered to the court.

{2) (a) The defendant may dis»ute the correctness of any allegation contained in a
statement referred to in subsectim (| )(«). and it the detendant does so dispute the
correctness of any such aflegatior, he or she shallstate the grounds on which he or she
relies.

(b) In so far as the defendant does not dispute the correctness of’ imy allegation
contained in such statement, that allegation shall be deemed 1o be conclusive proof’ of
the matter to which it relates,

(3)(a) A defendant may or, if so directed by the court. shall tender’ to the court a
statement in writing under oath o - affirmation by him or her or by any other person in
connection with any matter whic h relates to the determination of’ the amount which
might be realised as contemplate« in section 20( 1).

(b) A copy of’ such statement st all be served on the public prosecutor at least 14 days
before the date on which that stat2ment isto be tendered to the court.

(4) (a) The public prosecutor r1ay admit the correctness of irny allegation contained
in a statement referred to in subsiction (3)a).

(b) In so far as the public prosecutor admits the correctness of’ any allegation
contained in such statement, that allegation shall be deemed to be conclusive proof of’
the matter to which it relates. ,
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Evidence relating to proceeds of unlawful activities

22. ( 1) For the purposes of determining whether a defendant has derived abenefitin
an enquiry under section 18( 1), if it isfound that the defendant did not at the fixed date,
or since the beginning of a period of seven years before the fixed date, have legitimate
sources of income sufficient to justify the interests in any property that the defendant
holds, the court shall accept this fact as prima facie evidence that such interests form
partof such a benefit.

(2) For the purposes of an enquiry under section 18(l), if it is found that a court had
ordered the defendant to disclose any facts under section 26(7) and that the defendant
had without sufficient cause tailed to disclose such facts or had, after being so ordered,
furnished false information, knowing such information to be false or not believing it to
be true, the court shall accept these facts as prima fuacie evidence that any property to
which the information relates—

(a) forms part of the defendant’s benefit, in determining whether he or she has
derived a benefit from an offence; or

(b) is held by the defendant as an advantage, payment, service or reward in
connection with the offences or related crimina activities referred to in
section 18(1).

(3) For the purposes of determining the value of a defendant’s proceeds of unlawful
activities in an enquiry under section 20( 1)—

(a) if the court finds that he or she has benefited from an offence and that-—

(i) he or she held property at any time at, or since, his or her conviction; or

(ii) property was transferred to him or her at any time since the beginning of
a period of seven years before the fixed date,

the court shall accept these facts as prima facie evidence that the propert y was

received by him or her at the earliest time at which he or she held it, as an

advantage, payment, service or reward in connection with the oftences or

related criminal activities referred to in section 18(1);

(b) if the court finds that he or she has benefited from an offence and that
expenditure had been incurred by him or her since the beginning of the period
contemplated in paragraph (a), the court shail accept these facts as prima facie
evidence that any such expenditure was met out of the advantages, payments,
services or rewards, including any property received by him or her in
connection with the offences or related crimina activities referred to in
section 18( 1) committed by him or her.

(4) For the purpose of determining the value of any property in an enquiry under
section 18( 1), i f the court finds that the defendant received property at any time as an
advantage, payment, service or reward in connection with the offences or related
criminal activities referred to in that subsection committed by him or her or by any other
person the court shall accept this fact as prima facie evidence that he or she received that
property free of any other interest therein.

Effect of confiscation orders

23.(1) A confiscation order made—
{a) by a magistrate's court, other than a regional court, shall have the eftect of a
civil judgment of that court;
(b) by aregiona court shall have the effect of a civil judgment of the magistrate's
court of the district in which the relevant trial took place.
(2) Where a High Court makes a confiscation order—
{u) the confiscation order shall have the effect of a civil judgment of that court; or
(b) the presiding judge may direct the registrar of that court to forward a certified
copy of’ the confiscation order to the clerk of the magistrate’s court designated
by the presiding judge or, if no such court is designated, to the clerk of the
magistrate’s court within the area of jurisdiction of which the offence
concerned was committed, and, on receipt of the said copy of the confiscation
order the clerk of the magistrate’s court concerned shall register the
confiscation order whereupon it shall have the effect of a civil judgment of that
magistrate’s court.
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Procedure where person abscods or dies

24. (1) If acourtissatisfied that—

(a) (i)a person had been charged with an offence;

(i) a person had been convicted of any offence;
(iii) arestraint order h 1d been made against a person: or 5
(iv) there is sufficient evidence for putting a person on trial for an ottence:

(p) awarrant for his or her arrest had been issued and that the attendance of that
person in court could rot be secured after all reasonable steps were taken to
execute that warrant;

{c) the proceedings agains' him or her cannot be resumed within a period of’ six 10
months due to his or h::r continued absence; and

{d) there are reasonable grjunds to believe that a confiscation order would have
been made against him or her were it not for his or her continued absence,

the court may, on the application by the National Director, enquire into any benefit the
person may have derived from that offence. 15

(2) (a) Whenever a defendant who has been convicted of an offence dies before a
confiscation order is made, the ¢ »urt may, on the application by the National Director,
enquire into any benefit the pers »n may have derived from that offence if the court is
satisfied that there are reasonabl: grounds to believe that a confiscation order would
have been made against him or ter were it not for his or her death. 20

(b) The executor of the estate of the deceased shall be entitled to appear before the
court and make representations for purposes of the enquiry referred to in paragraph (a).

(3) The court conducting an erquiry under this section may—

{a) if the court finds that th : person referred to in that subsection has so benefited,
make a confiscation ¢ -der and the provisions of this Part shall, with the 25
necessary changes, 4pfly to the making of such order;

(b} if acurator bonis has not been appointed in respect of any of the property
concerned, appoint a curator bonis in respect of realizable property; and

(c) authorise the realisatio of the property concerned in terms of Part 4.

(4) A court shall not exercise i s powers under subsection (3)(«) and (¢} unless it has 30
afforded al persons having any interest in the property concerned an opportunity to
make representations to it in con iection with the making of such orders.

(5) A court conducting an enqu ry under subsection (2) shall not apply sections 21 and
22.

(6) If a person, excluding a person contemplated in subsection ( I)a)Xii), against 35
whom a confiscation order had teen made under subsection (3) is subsequent | vy tried
and—

{a) convicted of one or otier of the oftences in respect of which the order had
been made, the court ¢onvicting him or her may conduct an enquiry under
section 20 and make a1 appropriate order; 40

{b) acquitted of the oftence in respect of which the order had been made, the court
acquitting him or her nhay make an appropriate order.

PART 3
RIESTRAINT ORDERS
Cases in which restraint order: may be made 45

25. (1) A High Court may exe cise the powers conferred on it by section 26( | )—
(a)j when—
(i) a prosecution for an offence has been instituted against the defendant
concerned;
(ii) either a confiscate on order has been made against that defendant or it 50
appears to the coL rt that there are reasonable grounds for believing that
a confiscation ord :r may be made against that defendant; and
(iii) the proceedings a;:ainst that defendant have not been concluded; or
(b) when—
(i) that courtissatist ed that a person is to be charged with an offence; and 55
(ii) it appears to the ccurt that there are reasonable grounds for believing that
a confiscation ord :r may be made against such person.
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(2) Where the High Courthas made a restraint order under subsection ( 1 ) b), that
court shall rescind the restraintorder if the relevant person is not charged within such
period as the court may consider reasonable.

Restraint orders

26. (1 ) The National Director may by way of anex parte application applytoa
competent High Court for an order prohibiting any person, subject to such conditions
and exceptions as may be specitied in the order, from dealing in any manner with any
property to which the order relates.

(2) A restraint order may be made—

(a} in respect of such realisable property as may be specified in the restraint order
and which is held by the person against whom the restraint order is being
made;

(b) inrespect ot all realizable property held by such person, whether it is specified
in the restraint order or not;

(c) in respect of all property which, if it is transferred to such person after the
making of the restraint order, would be realizable property.

(3) (@) A court to which an application is made in terms of subsection (| ) may make
a provisiona restraint order having immediate effect and may simultaneously grant a
rule nisi calling upon the defendant upon a day mentioned in the rule to appear and to
show cause why the restraint order should not be made final.

(b) If the defendant has been absent during a period of 2 | days from bis or her usual
place of residence and from his or her business, if any, within the Republic, the court
may direct that it shall be sufficient service of that rule if a copy thereof is affixed to or
near the outer door of the buildings where the court sits and published in the Gazetze, or
may direct some other mode of service.

{c¢) Upon application by the defendant, the court may anticipate the return day for the
purpose of discharging the provisional restraint order if 24 hours notice of such
application has been given to the applicant contemplated in subsection ( 1).

(4) (a) A restraint order shall provide for notice to be given to persons affected by the
order.

(b) Any person affected by a restraint order may at any time apply for the variation or
rescission of the order.

(5) If it deems it necessary in the interests of justice, the High Court which made a
restraint order—

(a) may at any time vary or rescind the restraint order; or

(b) shall rescind the restraint order if the proceedings against the defendant
concerned are concluded.

(6) Without derogating from the generality of tbe powers conferred by subsection (1),
arestraint order may make such provision as the High Court may think fit—

(a) for the reasonable living expenses of a person against whom the restraint order
is being made and his or her family or household; and

(b) for the reasonable legal expenses of such person in connection with any
proceedings instituted against him or her in terms of this Chapter or any
criminal proceedings to which such proceedings may relate,

if the court is satisfied that the person whose expenses must be provided for has
disclosed under oath all his or her interests in property subject to a restraint order and
that the person cannot meet the expenses concerned out of his or her unrestrained
property.

(7) A High Court making a restraint order may also make such further order in respect
of the discovery of any facts including facts relating to any property over which the
defendant may have effective control and the location of such property as the court may
consider necessary or expedient with a view to achieving the objects of the restraint
order.

(8) A High Court making a restraint order may, when it makes the order or at any time
thereafter, make any ancillary orders that the court considers appropriate for the proper,
fair and effective execution of the order, including an order authorizing the seizure of the
property concerned by a police official.

(9) Property seized under subsection (8) shall be dealt with in accordance with the
directions of the High Court which made the relevant preservation of property order.
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Seizure of property subject to -estraint order

27. (1) In order to prevent any -ealisable property from being disposed of or removed
contrary to a restraint order, anyjolice ofticial may seize any such property if he or she
has reasonable grounds to believ: that such property will be so disposed of or remor ed.

(2) Property seized under sub .ection ( 1) shall be dealt with in accordance with the
directions of the High Court whi :h made the relevant restrain! order.

Appointment of curator benis i n respect of property subject to restraint order

28. (1) Where aHigh Court his made arestraint order. that court may at any time—
(«)} appoint a curator boni to do, subject to the directions of that court. any one
or more of the followiag on behalf of the person against whom the restraint
order has been made,1amely -
(i) to perform any perticular act in respect ot any of or al the property to
which the restrain, order relates;
(i) to take care of the said property:
(iii) to administer the aid property; and
(iv) where the said pro serty isa business or undertaking, to carry on, with due
regard to any law ~hich may be applicable, the business or undertaking;

(b) order the person agains t whom the restraint order has been made to surrender
forthwith, or within su«h period as that court may determine, any property in
respect of which acurator bonis has been appointed under paragraph (« ), into
the custody of that cur ttor bonis.

(2) Any person affected by an ¢ rder contemplated in subsection (| }(») may at any time
apply—

(a) for the variation or res :issionof the order; or

(b) for the variation of tie terms of the appointment of the curator bonis
concerned or for the di scharge of that curator bonis,

(3) The High Court which male an order contemplated in subsection (| }(b)—
(a) may at any time—
(i) vary or rescind th: order; or
(if) vary the terms of the appointment of the curator bonis concerned or
discharge that cur wtor bonis.

(b) shall rescind the orde and discharge the curator bonis concerned if the
relevant restraint order is rescinded;

(¢) may make such order r:lating to the fees and expenditure of the citrator bonis
as it deems tit, including an order for the payment of the fees of the curaror
bonis—

(i) from the confiscated proceeds if a confiscation order is made; or
(i) by the State if no confiscation order is made.

Ordersin respect of immeovab) : property subject to restraint order

29. (1) A High Court which has made a restraint order in respect of immovable
property may at any time, with a view to ensuring the payment to the State—
(a) where a confiscation 01 der has not been made, of an amount equal to the most
recent value of the imi1ovable property; or
(b) where a confiscation ¢ rder has been made, of an amount not exceeding the
amount payable under the confiscation order,
order the registrar of deeds cont erned to endorse any one or more of the restrictions
contemplated in subsection (2) ¢1thetitle deed of the immovable property.
(2) An order contemplated ins ubsection (I) may be made in respect of the following
restrictions, namely—
{a) that the immovable prcperty shall not without the consent of the High Court
be mortgaged or other vise encumbered;
(b) that the immovable pr«perty shal not without the consent of the High Court
be attached or sold in «xecution; and
{¢) that the immovable property shall not without the consent of the High Court-
(i) vest in the Master of the High Court or trustee concerned, as the case may
be, when the estate of the owner of that immovable property is
sequestrated; or
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(@i ) wherethe owner of that immovable property isa company or other
juristic person which i\ being wound up, forin part of the assets of such
company or juristic person,

il the owner of thatimmovable property has not made the payment referred to

in that subsection to the State. 5

(31 In order to give etfect o subsection (1), the registrar of deeds concerned shall—

{a) make the necessary entries in his or her registers and the necessary
endorsement on - the office copy of the title deed, and thereupon any such
restriction shall be effective against all persons except, in the case of a
restricion contemplated insubsection (2)(h), againstany person in whose 10
favour a mortgage bond or other charge was registered against the title deed of
immovable property prior to the endorsement of the restriction on the tite
deed of theimmovable property, but shalllapse on the transter of’ ownership
of the immiovable property  concerned,

{b)when the origina of the title deed is produced to him or her, make the 15
necessary endorsement thereon.

(4) Unless the High Court directs otherwise, the custody of immovable property on
the title deed of which a restriction contemplated in subsection (2)(¢) was endorsed shun
vest as from the date on which—

(u) the estate of the owner of” the immovable property is sequestrated; or 20

(h) where the owner of the immovable property is ¢ company or other juristic
person, such company or juristic person is being wound up,

inthe person in whom the said custody would have vested it such a restriction were not
so endorsed.

(5) Where the High Court granted its consent in respect of a restriction contemplated 25
in subsection (2)(¢) and endorsed on the title deed of immovable property, the
immovable property shall be deemed—

(a)if the estate of the owner of’ the immovable property was sequestrated, to have
vested in the Master of the High Court or trustee concerned, as the case may
be, as if’ such a restriction were not so endorsed; or 30

(h)ii’ the owner of theimmovable property is a company or other juristic person
which is being wound up, to have formed part of the assets of such company
or juristic personas it such a restriction were not so endorsed.

(6) Any person affected by an order contemplated in subsection (1) may atany time
apply for the rescission of the order. 35

(7) ta) The High Court which made an order contemplated in subsection ( 1)—

(i) may atany time rescind the order; and

(ii) shall rescind the order if the relevant restraint order is rescinded or the amount
paymentot which is ensured by the order has with the consent ot that court
been paid into court. 40

(h)If" suchorderis rescinded, the High Court shall direct the registrar of deeds
concerned to cancel any restriction endorsed by virtue of that order on the title deed of
immovable property, and that registrar of deeds shall give effect to any such direction.

PARI 4
REALISATION OF PROPERTY 45
Realisation of property

30. (1) A High Courtmay exercise the powers conferred upon it by subsection (2)
when—
(a) a conliscation order has been made againstthe defendant concerned;
(b)such contiscationorder is no longer subject to review or appeal; and 50
{c) the proceedings against that defendant have not been concluded.
( 2» A High Courtmay, (m the upplication of the National Director—
{a) it a curator bonis has not been appointed in respect of any ot the property
concerned, appointa curator bonis in respect of’ realizable property;
(b} subjectto subsection (3), authorise a curaror bonis appointed under section 55
28( D) or under paragraph (a) of this subsection, as the case may be, to
realise any realisable property in such manner as that court may determine;
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{¢)order any person who 10lds resistible property to surrender thesaid property
torthwith into the custcdy ot a curaror bonis appointed under section 28(1 Y«)

or under paragraph («, of this subsection, as the case may be.

(3) A High Court shall not ex :reise its powers under subsection (2)(h) unless it has
atforded all persons known to ha e any interest in the property concerned an opportunity
to make representations to it in ¢ onnection with the realisation of that property.

(1) It’ the court referred to in subsection (2) is satisfied that a person—

{a)islikely to be directly affected by the confiscation order; or
{b) has sutfered damage to or loss of property or injury as a result of an offence or
related criminal activity referred to in section 18(1) which was committed by
the detendant,
the court may allow that person to make representations in connection with the
realisation of that property.

(5) It the court is satisfied that & person who has suffered damage to or loss of property
or injury as a result of an otfence or related criminal activity referred to in section 18(1)
which was committed by the def zndant—

(a) hasinstituted civil proczedings, or intends to institute such proceedings within
a reasonable time; or
(b) has obtained a judgmet against the defendant.
in respect of that damage, loss »r injury, the court may order that the curator bonis
suspend the realisation of the whle or part of the realisable property concerned for the
period that the court deems tit in order to satisfy such a claim or judgment and related
legal expenses and may make su zh ancillary orders as it deems expedient.
(6) The curator bonis shall as soon as possible after—
(a) (i) the proceedings re ferred to in subsection (4)(a) have been disposed of; or
(ii) the judgment rete:red to in subsection (4)(b) has been satisfied,
as the case may be; or
(b) the period determined inder subsection (4) has expired,
whichever occurs first, realise tie realizable property concerned as contemplated in
subsection (2).

Application of certain sums of money

31. (1) The following sums of noney in the hands of a curator bonis appointed under
this Chapter, namely—
{a) the proceeds of’ any rei:lisable property realised by virtue of section 30; and
(b) any other sums of mor =2y, being property of the defendant concerned,
shall, after such payment as the H gh Court may direct have been made out of such sums
of money, be applied on that deft ndant’s behalf in satisfaction of the confiscation order
made against him or her: Providel that where the High Court may direct payment out of
such sums of money, the State shll not have a preferential claim: Provided further that,
if sums of money remain in the hands of the curaror bonis after the amount payable
under such confiscation order has been fully paid, the curator bonis shall distribute those
sums of money—
(i) among such persons who held realizable property which has been realised by
virtue of section 30;ard
(ii ) in such proportions,
as that court may, after affording « uch persons an opportunity to make representations to
it in connection with the distribu ion ot those sums of money, direct.
(2) Without limiting the generality of subsection ( 1) such payment as the High Court
may direct shall, for the purposes of that subsection, include any payment in respect of
an obligation which was found tchave priority in terms of section 20.

Functions of curator bonis

32. (') Immediately after letter s of curatorship have been granted to a curator bonis
appointed under this Chapter, the curator bonis shall take into his or her custody all the
property in respect of which her she was appointed, as well as any book, record or
other document in the possession or custody or under the control of” any person referred
to in section 28( 1)(#) or 30(2)(c) which relates to the said property.

(2) Saveasis otherwise provid :d in this Chapter, the provisions of the Administration
of Estates Act, 1965 (Act 66 of 1¢'65), shall with the necessary changes apply in respect
of a curator bonis appointed und :r this Chapter.
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Exercise of powers by High Court and curator bonis

33. (1) The powers conferred upon a High Court by sections 26 to 31, or upon a
curator bonis appointed under this Chapter, shall—

{a) subject to paragraphs (b)and (c), be exercised with a view to making available
the current value of realizable property for satisfying any confiscation order
made or which might be made against the detendant;

(b)inthe case of realizable property held by a person to whom that defendant has
directly or indirectly made an affected gift, be exercised with a view to
realising not more than the current value of such gift;

{¢) be exercised with a view to allowing any person other than that defendant or
the recipient of such gift to retain or recover the current value of any property
held by him or her,

and, except as provided in sections 20( | ) and 26(6), any obligation of that defendant or
the recipient of such gift which conflicts with the obligation to satisfy a confiscation
order shall be left out of account.

(2) The provisions of subsection ( 1) shall not be construed as prohibiting any High
Court from making any additional order in respect of a debt owed to the State.

Variation of confiscation orders

34. (1) If the High Court is satisfied that the realizable property isinadequate for the
payment of the balance of the amount to be recovered under a confiscation order against
the defendant concerned, that court may, on the application of that defendant, issue a
certificate to that effect stating the reasons for the court being so satistied.

(2) For the purposes of subsection (1), the High Court may—

(aj in the case of realizable property held—

(i) by a person whose-estate has been sequestrated, take into account the
extent to which the proceeds of property in that estate may be distributed
among the creditors; or

(i) by acompany or other juristic person which is being wound up, take into
account the extent to which the assets of such company or juristic person
may be distributed among the creditors;

(b} leave out of account any inadequacy in the realizable property which isin the
opinion of that court wholly or partly attributable to anything done by the
defendant for the purpose of preserving any property held by a person to
whom the defendant had directly or indirectly made an affected gift from the
risk of any realisation in terms of this Chapter.

(3) (a) If acertificate referred to in subsection ( 1) has been issued, the defendant may
apply to the court which made the confiscation order against him or her for the reduction
of the amount to be recovered under that confiscation order.

(b) Such court or, if the judge or judicial officer concerned is not available, any judge
or judicia officer of that court may substitute for the amount to be recovered under such
confiscation order such lesser amount as that court may consider just in the
circumstances of the case.

Effect of sequestration of estates on realizable property

35. (1) When the estate of a person who holds redlizable property is sequestrated—
(a} the property for the time being subject to arestraint order made before the date
of sequestration; and
(b) the proceeds of any realizable property realised by virtue of section 30 and for
the time being in the hands of a curator bonis appointed under this Chapter,
shall not vest in the Master of the High Court or trustee concerned, as the case may be.
(2) When the estate of a defendant who has directly or indirectly made an affected gift
to any other person is sequestrated—
{a) no court shall set aside the disposition of such gift under section 27,28 or 29
of the Insolvency Act, 1936 (Act No. 24 of 1936)—
(i) if a prosecution for an offence has been instituted against the defendant
and the proceedings against him or her have not been concluded; or
(i) if the property of such other person is subject to a restraint order;
(b) any court which sets aside any disposition contemplated in paragraph (a) after
the conclusion of the proceedings against the defendant, shall take into
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account any realisatio of the property of such other personin terms of this
Chapter.

{3) Where the estate of an insc lvent has been sequestrated. the powers conferred upon
a High Court by sections 26 to 3 and 33(2) or upon a curator bonis appointed under this
Chapter. shall not be exercised- - 5

{a) in respect of any prop :rty which forms part of that estate: or
() in respect of any prope 'ty which the trustee concerned is entitled to claim from
the insolvent under se :tion 23 of the Insolvency Act, 1936.

(4) Nothing in the Insolvency Act, 1936, shall be construed as prohibiting any High
Court or curator bonis appoir ted under this Chapter from exercising any power i ()
contemplated in subsection (3) in respect of any property or proceeds mentioned in
subsection ( i).

Effect of winding-up of compaies or other juristic personson realizable property

36. (1) When any competent court has made an order for the winding-up of any
company or other juristic person which holds realisable property or a resolution for the 15
voluntary winding-up of any such company or juristic person has been registered in
terms of any applicable law—

{a) no property for the titae being subject to a restraint order made before the
relevant time; and

(b) no proceeds of any rea isable propert y realised by virtue of section 30 and for 20
the time being in the hands of a curator bonis appointed under this Chapter,

shall form part of the assets of any such company or juristic person.

(2) Where an order mention :d in subsection (I) has been made in respect of a
company or other juristic person or a resolution mentioned in that subsection has been
registered in respect of such cotipany or juristic person, the powers conferred upon a 25
High Court by sections 26 to 32 ind 33(2) or upon a curator bonis appointed under this
Chapter, shall not be exercised ir: respect of any property which forms part of the assets
of such company or juristic person.

(3) Nothing in the Companies Act, 1973 (Act No. 61 of 1973), or any other law
relating to juristic persons in gen.ral or any particular juristic person, shall be construed 30
as prohibiting any High Court or curator bonis appointed under this Chapter from
exercising any power contemplated in subsection (2) in respect of any property or
proceeds mentioned in subsectic n (1).

(4) For the purposes of subsec«tion (1), “the relevant time” means—

(a) where an order for the winding-up of the company or juristic person, as the 35
case may be, has be :n made, the time of the presentation to the court
concerned of the appli :ation for the winding-up; or

(b) where no such order has been made, the time of the registration of the
resolution authorizing the voluntary winding-up of the company or juristic
person, as the case ma{ be. 40

(5) The provisions of section 35(2) are with the necessary changes applicable to a
company or juristic person who has directly or indirectly made an affected gift.

CHAPTER 6
CIVIL RECOVERY OF PROPERTY
PART 1 45
INTRODUCTION
Proceedings arecivil, not trim ‘nal

37. (1) For the purposes of this Chapter all proceedings under this Chapter are civil
proceedings, and are not crimins | proceedings.

(2) The rules of evidence appl cable in civil proceedings appiy to proceedings under 50
this Chapter.

(3) No rule of evidence apgiicable only in criminal proceedings shall apply to
proceedings under this Chapter.

(4) No rule of construction applicable oniy in criminal proceedings shall apply to
proceedings under this Chapter. 55
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PART 2
PRESERVATION OF PROPERTY

Preservation of property orders-

38. (1) The National Director may by way of an ex parte application apply to a High
Court for an order prohibiting any person, subject to such conditions and exceptions as 5
may be specified in the order, from dealing in any manner with any property.

(2) The High Court shall make an order referred to in subsection (1) if there are
reasonable grounds to believe that the property concerned—

(«) is an instrumentality of an offence referred to in Schedule I; or
(b) is the proceeds of unlawful activities. 10

(3) A High Court making a preservation of property order may, when it makes the
order or a any time thereafter, make any ancillary orders that the court considers
appropriate for the proper, fair and effective execution of the order, including an order
authorizing the seizure of the property concerned by a police official.

(4) Property seized under subsection (3) shall be dealt with in accordance with the 15
directions of the High Court which made the relevant preservation of property order.

Notice of preservation of property orders

39. (1) If aHigh Court makes a preservation of property order, the National Director
shall, as soon as practicable after the making of the order—
(u) give notice of the order to all persons known to the National Director to have 20
an interest in property which is subject to the order; and
(b) publish a notice of the order in the Gazette.
(2) A notice under subsection ( 1)(a) shall be served in the manner in which a
summons whereby civil proceedings in the High Court are commenced, is served.
(3) Any person who has an interest in the property which is subject to the preservation 25
of property order may enter an appearance giving notice of his or her intention to oppose
the making of aforfeiture order or to apply for an order excluding his or her interest in
the property concerned from the operation thereof.

(4) An appearance under subsection (3) shall be delivered to the National Director
within, in the case of— 30
(a) a person upon whom a notice has been served under subsection(1)(a), 14 days

after such service; or
(b) any other person, 14 days after the date upon which a notice under subsection
(D(b) was published in the Gazette.
(5) An appearance under subsection (3) shall contain full particulars of the chosen 35
address for the delivery of documents concerning further proceedings under this Chapter
and shall be accompanied by an affidavit stating—
(a) full particulars of the identity of the person entering the appearance;
(b) the nature and extent of his or her interest in the property concerned; and
(c) the basis of the defence upon which he or she intends to rely in opposing a 40
forfeiture order or applying for the exclusion of his or her interests from the
operation thereof.

Duration of preservation of property orders

40. A preservation of property order shall expire 90 days after the date on which
notice of the making of the order is published in the Gazerte unless- 45
(8) there is an application for a forfeiture order pending before the High Court in
respect of the property, subject to the preservation of property order;

(b) there is an unsatisfied forfeiture order in force in relation to the property
subject to the preservation of property order; or

(¢) the order is rescinded before the expiry of that period. 50

Seizure of property subject to preservation of property order

41. (1) In order to prevent property subject to a preservation of property order from
being disposed of or removed contrary to that order, any police official may seize any
such property if he or she has reasonable grounds to believe that such property will be
so disposed of or removed. 55
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(2) Property seized under sut section (1) shall be dealt with in accordance with the
directions of the High Court wh c¢h made the relevant preservation of property order.

Appointment of curator bonis in respect of property subject to preservation of
property order

42. (1) Wherea High Court has made a preservation of property order, the High Court
may at any time—

(a) appoint a curator bani: to do, subject to the directions of that High Court, any
one or more of the foltowing on behalf of the person against whom the
preservation of proper y order has been made, namely—

(i) to assume control over the property;
(i) to take care of the said property;
(iii) to administer the said property and to do any act necessary for that
purpose; and
(iv) where the said prcperry isa business or undertaking, to camy on, with due
regard to any law which may be applicable, the business or undertaking;
and

{b) order any person hol.ing property subject to the preservation of property
order to surrender fcrthwith, or within such period as that Court may
determine, any such p ‘operty into the custody of the curator bonis.

(2)The High Court which ma ie an order under subsection (1) may make such order
relating to the fees and expendi ure of the curator bonis as it deems fit, including an
order for the payment of the fees of the curator bonis—

(a) from the forfeited property if a forfeiture order is made; or

(b) by the State if no forfeiture order is made.

Ordersin respect of immovabl: property subject to preservation of property order

43. (1) A High Court which has made a preservation of property order in respect of
immovable property may at any .ime, with aview to ensuring the effective execution of
a subsequent order, order the reg strar of deeds concerned to endorse any one or more of
the restrictions referred to in subsection (2) on the title deed of the immovable property.

(2) An order under subsection (1) may be made in respect of the following
restrictions, namely—

(a) that the immovable praperty shall not without the consent of the High Court
be mortgaged or other vise encumbered;
(b) that the immovable pr >perty shall not without the consent of the High Court
be attached or sold in :xecution; and
(¢) that the immovable prc perty shall not without the consent of the High Court—
(i) vest in the Master of the High Court or trustee concerned, as the case may
be, when the e: tate of the owner of that immovable property is
sequestrated; or
(ii) where the owner of that immovable property is a company or other
corporate body w 1ich is being wound up, form part of the assets of such
company or corprate body.

(3) In order to give effect tos ibsection ( 1), the registrar of deeds concerned shall—

(a) make the necessary entries in his or her registers and the necessary
endorsement on the ¢ ffice copy of the title deed, and thereupon any such
restriction shall be e!fective against all persons except, in the case of a
restriction contemplate :d in subsection (2)(b), against any person in whose
favour a mortgage bon 1 or other charge was registered against the title deed of
immovable property prior to the endorsement of the restriction on the title
deed of the immovable: property, but shall lapse on the transfer of ownership
of the immovable proyerty concerned;

b) when the original of the title deed is produced to him or her, make the
necessary endorsement’. thereon.

(4 YUnless the High Court dir xcts otherwise, the custody of immovable property on
thet ile deed of which a restriction contemplated in subsection (2)(¢) was endorsed shall
vest as from the date on which— -

(a) the estate of the owne: of the immovable property is sequestrated; or

(b) where the owner of th: immovable property is a company or other corporate
body, such company c r corporate body is being wound up,
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in the person in whom the said custody would have vested it’ such a restriction were not
so endorsed.
(5) Where the High Court granted its consent in respect of arestriction contemplated
in subsection ( 2){¢)and endorsed on the title deed of immovable property, the
immovable property shallbe deemed- 5
(«) If the estate of the owner of the immovable property was sequestrated. (¢ have
vested in the Master Of the High Court OF trustee concerned, s the case may
he, asif such a restriction were not so endorsed; or
(b) if the owner of the immovable property is a company or other juristic person
which is being wound up, to have formed part of the assets of such company’ 10
or juristic person as it’ such a restriction were not so endorsed.
(6) Any person affected by an order contemplated in subsection (1) may at any time
apply tor the rescission ot the order.

Provision for expenses

44. (1) A preservation of property order may make provision as the High Court deems 15
fit for—
(«) reasonable living expenses of a person holding an interest in property subject
to a preservation of property order and his or her family or household; and
{b) reasonable legal expenses of such a person in connection with any
proceedings ingtituted against him or her in terms of this Act or any other 20
related criminal proceedings.
(2) A High Court shall not make provision for any expenses under subsection ( 1)
unless it is satistied that—
(«) the person cannot meet the expenses concerned out of his or her property
which is not subject to the preservation of property order; and
(b) the person has disclosed under oath ali his or her interests in the property and
has submitted to that Court a sworn and full statement of all his or her assets
and liabilities.

Maximum legal expensesthat can be met from preserved property

45. (1) Despite provision in a preservation of property order for the meeting of legal 30
expenses out of any property to which the order applies, alegal expense is not to be met
out of that property to the extent that the amount payable for any legal service concerned
exceeds any prescribed maximum alowable cost for that service.

(2) This section operates only to limit the amount of the legal expenses that a High
Court may provide for under section 44 to be met out of property that is subject to a 35
preservation of property order and does not limit or otherwise affect any entitlement of
alegal practitioner (o be paid or to recover for alegal service any amount that exceeds
imy applicable maximum.

Taxation of legal expenses

46. (1) If aHigh Court granting a preservation of property order makes provision for 40
a person’s reasonable legal expenses—
(@) the National Director; or
(b) the curator bonis,
may q?ﬁly to the High Court for an order under this section. _ i o
(2) The curator bonis or the National Director must give notice of an application45
under this section to the person concerned.
(3) Onan application under this section, the High Court must order that the expenses
be taxed as provided in the order.
(4) After an application is made for an order under this section, the curator bonis need
not, unless ordered by the Court to do so, take any steps for the purpose of meeting the 50
expenses as provided by the preservation of property order unless and until—
(a)an order under this section in relation to the expenses is complied with; or
(b) the application, and any appeal arising out of it, are finally determined, or
otherwise disposed of, other than by the making of such an order.
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Variation and rescission of’ orders

47. (1) (a) Any person aftfecte 1 by a preservation of property order may at any time
apply for the variation or resciss on ot the order.
(b) A High Court which madea preservation of property order-
(i) mity atany timevary ¢ r rescind the preservation of property order if it deems
it necessary in the inte ests of justice:; or
(ii) shall rescind the preservation of property order if the proceedings against the
defendant concerned a-e concluded.
(2) (@) Any person affected by an order for the appointment of a curator bonis may at
any time apply—
(i) for the variation or res :ission o { the order;
(i) for the variation of tae terms of the appointment of the curator bonis
concerned; or
(iii) for the discharge of the curator bonis.
(b} A High Court which made an order for the appointment of a curator bonis—
(i) may, if it deems it nec.ssary in the interests of justice, at any time—
(aa ) vary or rescind th: order;
{bb) vary the terms of :he appointment of the curator bonis concerned; or
(cc) discharge that cur wtor bonis;
(i) shall rescind the orde-and discharge the curator bonis concerned if the
relevant preservation ¢ f property order is rescinded.
(3) (¢) Any person aftected by an order in respect of immovable property may at any
time apply for the rescission of the order.
{b) A High Court which made an order in respect of immovable property—

(i) may, if it deems it necessary in the interests of justice, at any time rescind the
order; or

(ii ) shall rescind the order it the relevant preservation of property order is
rescinded.

(¢j1t an order in respect of iamovable property is rescinded, the High Courtshall
direct the registrar ot deeds concerned to cancel any restriction endorsed by virtue of
that order on the title deed of imniovable property. and that registrar of deeds shall give
effectto any such direction.

PART 3
FORFEITURE OF PROPERTY
Application for forfeiture order

48. (1) It a preservation of property order isin force the National Director, may apply
to a High Court for an order fo feiting to the State all or any of the property that is
subject to the preservation of prcperty order.

(2) The National Director shall give 14 days notice of an application under subsection
(1) to every person who entered an appearance in terms of section 42(3).

(3) A notice under subsection 2) shall be served in the manner in which a summons
whereby civil proceedings in the High Courtare commenced, is served.

(4) Any person who entered an appearance in terms of section 39(3) may appear at the
applicationunder subsection (1) —

(«) to oppose the making f the order; or
{b) to apply for an order—
(i) excluding his or | er interest in that property from the operation of the
order; or
(ii) varying the operaion of the order in respect of that property,
. and may adduce evidence at the 7earing of the application.

Late entry of appearance

49. (1) Any person who, for my reason, did not enter an appearance in terms of
section 39(3) may, within 14 da: s of him or her becoming aware of the existence of a
preseryation of property order, apply to the High Court for leave to enter such an
appearance.
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(2) An applicationin termsof subsection (1) may be made before or after the date on
which an appiicationfor aforteiture order is made under section 48¢1 ), but shall be
made before judgment is given in respect of such an application for a forfeiture order.

(3) The High Court may grantan applicant referred to in subsection (1) leave to enter

an appearance in terms of section 39(3) within the period which the Court decms 5

appropriate, if the Court is satistied on good cause shown that such applicant—
{a) has tor sufficient reason failed to enter an appearance in terms of section
39(3); and
() has an interest in the property which s subject to the preservatio n of property
order.
(4) When a High Court grants an applicant leave to enter an appearance, the Court—
(a) shallmake any order as to costs against the applicant; and
{b) may make any order to regulate the further participation of the applicant in
proceedings concerning an duplication for a forfeiture order,
which it deems appropriate.

(5) An appearance entered after ieave has been obtained under this section shall
contain full particulars of the chosen address of the person who enters such appearance
for the delivery of’ documents concerning further proceedings under this Chapter and
shall be accompanied by an attidavit referred to in section 39(5).

Making of forfeiture order

50. (1) The High Court shall, subject to section 52, make an order applied for under
section 48( 1) if the Court finds on a balance of probabilities that the property
concerned—

{a) is an instrumentality of an offence referred to in Schedule I; or
(b) is the proceeds of unlawful activities.

(2) The High Court may, when it makes a forfeiture order or at any time thereafter,
make any ancillary orders that it considers appropriate, including orders for and with
respect to facilitating the transter to the State of property forfeited to the State under
such an order.

(3) The absence of a person whose interest in property may be atfected by atorfeiture
order does not prevent the High Court from making the order.

(4) The validity of an order under subsection ( 1) is not affected by the outcome of
criminal proceedings, or of aninvestigation with a view (0 institute such proceedings, in
respect ot an offence with which the property concerned is in some way associated.

(5) The Registrar of the Court making a forfeiture order must publish a notice thereof
in the Guzerre as SO0ON as practicable after the order is made.

(6) A forfeiture order shall not take effect—

(a) before the period allowed tor an application under section 54 or an appeal
under section 55 has expired; or
(b) before such an application or appeal has been disposed of.

Notice of reasonable grounds that property is concerned in commission of offence

51. (1) The National Director may apply toa judge in chambers or a magistrate for an
order notifying a person having aninterest in or control over property that there are
reasonable grounds to believe that such property is an instrumentality of an ot'fence
referred to in Schedule 1.

(2) The judge or magistrate shall make an order referred to in subsection (1) it’ the
judge or magistrate is satisfied that there are reasonable grounds o believe that the
property concerned is an instrumentality of an ottence referred to in Schedule 1.

{3) When & judge or magistrate makes an order under subsection ( 1), the registrar of
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the High Court concerned or clerk of the Magistrate’s Court for the district concerned 50

shall issue anotice in the prescribed form to the person referred to in the order,
informing him or her that there are reasonable grounds to believe that property in which
he or she has an interest or over which he or she has control, is an instrumentality of an
oftfence referred to in Schedule !,

(4) A notice issued under subsection (3} shall be served on the person concerned in the 55

manner in which a summons whereby civil proceedings in the High Court are
commenced is served.



Exclusion of interestsin property

52. (1) The High Court may, on application—
() under section 48(3). o
(h) by aperson referred tcin section 49(4),
and when it makes a forfeiture order. make an order excluding certain interests in
property which is subject to the srder, from the operation thereof.

(2) The High Court may make an order under subsection (1) if it finds on abalance of
probabilities that the applicant for such an order—

(a)had acquired the interest concerned legally; and

{b) neither knew nor had rcasonable grounds to suspect that the property in which
the interest is held—
(i) is an instrumentality of an offence referred to in Schedule I; or
(ii) is the proceeds of unlawful activities.

(3)({a)If an applicant for an or Jer under subsection ( | ) adduces evidence to show that
he or she did not know or did nct have reasonable grounds to suspect that the property
in which the interest is held, is a=1 instrumentality of an oftence referred to in Schedule
1. the State may submit areturn f the service on the applicant of a notice issued under
section 51 (3) in rebuttal of that ¢ violence in respect of the period since the date of such
service,

{b) If the State submits aretort of the service on the applicant of a notice issued under
section 5 1(3) as contemplated in paragraph («}, the applicant for anorder under
subsection ( | ) must, in addition t 1 the facts referred to in subsection (2)(«) and (Z)(b)(i),
also prove on a balance of probabilities that, since such service, he or she has taken all
reasonable steps to prevent the further use of the property concerned as an
instrumentality of an offence ref-rred to in Schedule 1.

{4) A High Court making an «rder for the exclusion of’ an interest in property under
subsection (|') may, in the inte est of’ the administration of justice or in the public
interest, make that order upon the conditions that the Court deems appropriate including
a condition requiring the persor. who applied for the exclusion to take all reasonable
steps, within a period that the C ourt may determine, to prevent the future use of the
property as an instrumentality otan offence referred to in Schedule 1.

Forfeiture order by default

53. (1) If the National Directo applies for aforfeiture order by default and the High
Court is satisfied that no person has appeared on the date upon which an application
under section 48( 1) isto be hear 1 and, on the grounds of sufficient proof or otherwise,
that al persons who entered app-:arances in terms of section 39(3) have knowledge of’
notices given under section 48(2 ), the Court may—

(a)make any order by default which the Court could have made under sections
50( 1) and (2);

(b)make such order asthe Court may consider appropriate in the circumstances;
or

(¢} make no order.

(2) The High Court may, betor : making an order in terms of subsection (1 ), call upon
the National Director to adduce such further evidence, either in writing or oraly, in
support of his or her application as the Court may consider necessary.

(3) Any person whose interest in the property concerned is affected by the forfeiture
order or other order made by the Court under subsection ( 1) may, within 20 days after
he or she has acquired knowled e of such order or direction, set the matter down for
variation or rescission by the court.

(4) The court may. upon good cause shown, vary or rescind the default order or give
some other direction on such terms as it dcems appropriate.

Exclusion of interestsin forfeited property

54. (1) Any person affected by a forfeiture order who was entitled to receive notice of’
the application for the order und :r section 48(2), but did not receive such notice, may,
within 45 days after the notice 0" the making thereof is published in the Gazetre, apply
for an order excluding his or her interest in the property concerned from the operation of’
the order. or varying the operaticn of the order in respect of such property.

(2) The application shall be accompanied by an aftidavitsetting fortll-
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{a) the nature and extent of the applicant’s right, title or interest in the property
concerned;

(b) the time and circumstances of the applicant’s acquisition ot the right, title. or
interest in the property;

{¢) any additional facts supporting the application; and 5

(d) the relief sought.

(3) The hearing of the application shall, to the extent practicable and consistent with
the interests of justice be held within 30 days of the tiling of the application.

(4) The High Court may consolidate the hearing of the application with a hearing of
any other application filed by a person under this section. io

(5) At the hearing, the applicant may testify and present evidence and witnesses on his
or her own behalf, and may cross-examine any witness who appears at the hearing.

(6) The National Director or the curator bonis concerned, or a person authorised in
writing thereto by them, may present evidence and witnesses in rebuttal and in defence
of their claim to the property and may cross-examine a witness who appears at the 15
hearing.

(7) in addition to the testimony and evidence presented at the hearing, the High Court
may, upon application by the National Director or the curator bonis concerned, or a
person authorised in writing thereto by them, order that the testimony of any witness
relating to the property forfeited, be taken by commission and that any book, paper, 20
document, record, recording, or other material not privileged be produced at the taking
down of such testimony by commission.

(8) The High Court may make an order under subsection(1) if it finds on a balance of
probabilities that the applicant for such an order—

(a) had acquired the interest concerned legally; and 25
(b) neither knew nor had reasonable grounds to suspect that the property in which
the interest is held—
() is an instrumentality of an offence referred to in Schedule 1; or
(i) is the proceeds of unlawful activities.
(9) (a) When a person who testifies under this section— 30
(i) fails to answer fully and to the best of his or her ability any question lawfully
put to him or her; or
(i) gives false evidence knowing that evidence to be talse or not believing it to be
true,
he or she shall be guilty of an offence. 35

(b) When a person who furnishes an affidavit under subsection (2) makes a false
statement in the affidavit knowing that statement to be false or not believing it to be true,
he or she shall be guilty of an offence.

{c) A person convicted of anoffence under this subsection shall be liable to the penalty
prescribed by law for perjury. 40

Appeal against forfeiture order

55. (1) Any person affected by a forfeiture order who appeared at the hearing of the
application for a forfeiture order under section 48 may, within 30 days atter the making
thereof, appeal against such order.

(2) Any person affected by a forfeiture order who appeared at the hearing of an 45
application for the exclusion of interests in forfeited property under section 54 may,
within 30 days after such application is dismissed, appeal against such dismissal.

(3) On appea such court may make such order in the matter as it deems fit.

(4) The provisions of the Supreme Court Act, 1959 (Act No. 59 of 1959), and the rules
made under section 43 of that Act shall, with the necessary changes, apply to an appeal 50
made in terms of this section.

Effect of forfeiture order

56. (1) Where a High Court has made a forfeiture order and a curator bonis has not
been appointed in respect of any of the property concerned, the High Court may appoint
acurator bonis to perform any of the functions referred to in section 59 in respect of 55
such property.

(2) On the date whena forfeiture order takes effect the property subject to the order
1s forfeited to the State and vests in the curator bonis on behaf of the State.
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(3) Upon a forfeiture order tal ing effect the curator bonis may take possession of that
property on behalt of the State t ‘om any person in possession, or entitled 1o possession,
ot the property.

Fulfillment of forfeiture order

57. (1) The curator bounis must, subject 10 any order for the exclusion of interests in §
forteited property under sectior 52(2) (a) or 54(8). dispose of property forfeited ynder
section 56(2) by sale or any otk zr means subject to the directions Of the High Court.

(2) Any right or interest in foifeited property not exercisable by or transterable tothe
State, shall expire and shall pot evert 1o the person who has possession, or was entitled
to possession, of the property it ymediately before the forfeiture order took effect. 1)

(3) No person who has possession, or was entitled to possession, of forfeited property
immediately before the forfeiters order took eftect, or any person acting in concert with,
or on behalf of that person, sha-ibe eligible to purchase forfeited property at any sale
held by the curator bonis.

(4) The curator bonis shall deposit into the Criminal Assets Recovery Account any 15
proceeds of any sale or disposition of forfeited property and any moneys forfeited.

(5) The expenses incurred in connection with the forfeiture and the sale, including
expenses of seizure, maintenan::e and custody of the property pending its disposition,
advertising and court costs shall be defrayed out of moneys appropriated by Partiament
for that purpose. 20

PART 4

GENERAL PROVISIGNS RELATING TO PRESERVATION AND
FOR 'EITURE OF PROPERTY

Offence may form the basis o multiple orders

58. The fact that a preservatic n of property order or a forfeiture order has been made 25
on the basis of an offence referr:d to in Schedule 1 in which a specitic person has been
involved does not prevent the m.king of another or other preservation of property orders
or forfeiture orders on the basis of the same offence.

Application of Chapter to dec eased estates

59. (') Any notice authorisec or required to be given to a person under this Chapter 30
is, in the case of a deceased pe son, sufficiently given to the executor of that person’s
estate.

(2) A reference in this Chapter to property of a person is, in the case of a person who
is deceased, areference to property that the person held immediately before his or her
death. 35

(3) An order may be applied for and made under this Chapter—

(a) in respect of property which forms part of a deceased estate; and
(b} on evidence adduced -oncerning the activities of a person who is deceased.

Effect of death of joint owner of preserved property

60. (1) If a person has an iiterest in property as joint owner of the property, the 40
person’s death after a preservat on of property order is made in respect of the interest
does not, while the order is in orce, operate to vest the interest in the surviving joint
owner or owners and the preser\ation of property order continues to apply to the interest
as if the person had not died.

(2) A forfeiture order made in respect of that interest applies as if the order took etfect 45
in relation to the interest immeciately before the person died.

(3) Subsection (1) does not apply to an interest in property if a preservation of
property order ceases to apply to that interest without a forfeiture order being made in
respect of that interest.

Expedition of applications 50

61. («) In any application ir stituted under this Chapter by the State, the National
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Director may tilewith the Registrar of the High Court concerned a certificate stating that
in his or her opinion the case isof general public importance.

(h) A copy of that certificate shall be furnished immediately by such Registrar to the
Judge President of the High Court concerned or in his or her absence to the Acting Judge
President or the Deputy Judge President of that Court.

(c) Upon receipt of such copy, such Judge President, Acting Judge President or
Deputy Judge President, as the case may be, shall designate immediately a judge of that
High Court to hear and determine the application.

Procedure and rules of court

62. (1) The Rules Board for Courts of Law referred to in section 1 of the Rules Board
for Courts of Law Act, 1985 (Act No. 167 of 1985), shal, in consultation with the
Minister and after consultation with the National Director, with due regard to the
purpose of this Act make rules for—

{ua) the High Court regulating the proceedings contemplated in Chapters 5 and 6;
(b) the magistrate’s court regulating the proceedings referred to in section 53.

(2) in the absence of such rules the provisions of the Supreme Court, 1959 (Act No.
59 of 1959), and the rules made under section 43 of that Act and the provisions of the
Magistrate’s Court Act, 1944 (Act No. 32 of 1944), and the rules made under section 6
of the Rules Board for Courts of Law Act, 1985 (Act 107 of 1985), as the case may be,
shall, with the necessary changes, apply in relation to proceedings in terms of such
hearing except in so far as those rules are inconsistent with procedures prescribed in this
Chapter.

CHAPTER 7
CRIMINAL ASSETS RECOVERY ACCOUNT

Establishment of Criminal Assets Recovery Account

63. There is hereby established in the National Revenue Fund a separate account to be
known as the Criminal Assets Recovery Account.

Finances of Account

64. The Account shall consist of-

{a) @l moneys derived from the execution of confiscation and forfeiture orders
contemplated in Chapters 5 and 6;

(b) the balance of all moneys derived from the execution of foreign confiscation
orders as defined in the International Co-Operation in Criminal Matters Act,
1996 (Act No. 75 of 1996), after payments have been made to requesting
States in terms of that Act;

{¢) any moneys appropriated by Parliament, or paid into the Account in terms of
any other act;

{d) domestic and foreign grants,

(¢} any amount of money received or acquired from any source; and

(f) al moneys transferred to the Account in terms of this Act.

Establishment of Committee

65. (1) There is hereby established a Committee to be known as the Criminal Assets
Recovery Committee.
(2) The Committee shall consist of—
(a) the Minister, who shall be the chairperson of the Committee;
(b) the Minister of Safety and Security;
{¢) the Minister of Finance;
(d) the National Director; and
(e) if necessary, two other persons designated by the Minister.
(.3) The members of the Committee may designate an alternate to attend a meeting of
the Committee in their place.
(4) The Committee shall designate one of its members as deputy chairperson of the
Committee, and when the chairperson is not available, the deputy chairperson shall act
as chairperson.
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Conditions of service, remui eration, allowances and other benefits of certain
members of Committee

66. The members of the Cor umittee appointed in terms of section 65(2)(e) shall, if
appropriate, receive such remur eration, allowances and other employment benefits and
shail be appointed on such te msand conditions and for such periods asmay be 5
prescribed.

M eetings of Committee

67. (I) A meeting of the Committee shall be held at a time and place determined by
the chairperson.

(2) The procedure, including the manner in which decisions shall be taken, to bel ()
followed ar meetings of the Committee and the manner in which the Committee shall
conduct its affairs shall be determined by the Committee, if such procedure is not
prescribed.

Objects of Committee

68. The objects of the Comur ittee shall be— 15

(a) to advise Cabinet in connection with all aspects of forfeiture of property to the
State in terms of Clapter 6 and the transfer of forfeited property to the
Account in terms of: ny other Act;

(b) to advise Cabinet in connection with the rendering of financial assistance to
law enforcement agencies in order to combat organised crime, money 20
laundering, criminal gang activities and crime in general; and

{¢) to advise Cabinet in connection with the rendering of financial assistance to
any other institution, crganisation or fund established with the object to render
assistance in any mar ner to victims of crime.

Powers and Functions of Con:mittee 25

69. The Committee may—

(a) make recommendaticns to Cabinet with regard to a policy to be adopted
concerning the forfei ure and realisation of property, other than moneys, in
terms of Chapter 6 anii the transfer of such property to the Account in terms of
any other Act; 30

(b) make recommendaticas to Cabinet with regard to the alocation of moneys
from the Account to : pecific law enforcement agencies,

{c) make recommendatic as to Cabinet with regard to the allocation of moneys
from the Account to any institution, organisation or fund contemplated in
section 68(c); 35

(d) make recommendations to Cabinet regarding the alocation of moneys for the
administration of the Committee;

(e) exercise such powers and shall perform such functions as may be conferred or
imposed upon it by tis Chapter, and may exercise such powers as may be
necessary or expedier t for or incidental to the achievement of its objects; and 40

(f) exercise such power: and perform such functions as may be conferred or
imposed upon it by regulations as may be necessary or expedient for or
incidental to the achievement of its objects or the powers and functions
referred to in paragra»hs (a), (b), (¢) and (d).

Other mattersto be prescribed 45

70. All other matters in corm :ction with the Committee or arising from this Chapter
shall be prescribed.
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CHAPTER 8
GENERAIL PROVISIONS
Access to information

71. (1) The National Director may requestany person employed inor associated with
a Government Department or statutory body to furnish him or her with al information 5
that may reasonably be required for any investigation in terms of this Act and such
personshall notwithstanding anything to the contrary contained in any law which
prohibits or precludes him or her—
{u}from disclosing any information relating to the activities, atfairs or business of
any other person; or 10
(h) from permitting any person to have access to any registers, records or other
documents, or electronic data which have a bearing on the said activities,
affairs or business,
turnish the National Director with such information and permit the National Director to
have access to any registers, records, documents, and electronic data, which may contain 15
such information.
(2) The pravisions of subsection (1) shallnotbe construedas prohibiting any Minister
by whom or any other departmental or institutional authority by which, or under the
control of whom or which, any law referred to in that subsection is administered, or any
board, institution or body established by or under any such law, from making any 20
practical and reasonable procedural arrangements with regard to the furnishing of such
N formation or the granting of the access contemplated in that subsection and according
[0 which the information or access shall be furnished or granted or with regard to any
reasonable safeguards which any such Minister, authority, board, institution, body or
person, subject to the provisions of subsection (3), requires to maintain the 25
confidentiality of such information, registers, records, documents or electronic data.
(3)(a) No person shall without the written permission of the National Director
disclose to any other person any confidential information, registers, records, documents
or electronic data which came to his or her knowledge in the performance of his or her
functions in terms of this Act and relating m the activities, aftairs or business of any 30
other person, except—
(i) for the purpose of pertorming his or her functions in terms of this Act;
(i) in the course of adducing evidence in any criminal proceedings or proceedings
interms of this Act; or
(iii) when required to do so by an order of a court of law. 35
{b) Any person who contravenes paragraph («) shall be guilty of an offence and liable
on conviction to atine or to imprisonment for a period not exceeding 20 years.

I nvestigations

72. Whenever the National Director has reason to believe that any person may he ‘in
possession of information relevant to the commission or intended commission of an 40
aleged offence in terms of this Act, or any person or enterprise may be in possession.
custody or control of any documentary material relevant to such alleged oftence, he or
she may, prior to the institution of any civil or crimina proceeding. under written
authority direct that a particular Director of Public Prosecutions shall have, in respect of
a specific investigation. the power to institute an investigation in terms of the provisions 45
of Chapter 5 of the National Prosecuting Authority Act, 1998.

Sharing of information

73. Notwithstanding the provisions of section 4 of the Income Tax Act and with
regard to any other secrecy provision in similar legislation, whenever any investigation
isingtituted in terms of this Act, including an investigation into any offence referred to 50
in Schedule 1, andaninvestigation into the property, tinancial activities, atfairs or
business of any person, the Commissioner of the South African Revenue Services or any
official designated by him or her for this purpose, shall be notified of such investigation
with a view to mutual co-operation and the sharing of information.
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Hearings of court to be open to public

74. (1) {u) Subject to the jrovisions of this section, the hearings of the court
contemplated in this Act. excep for ex parie applications, shallbe open to the public.

(b) If the High Court, in any droceedings before j_ s satistied that—

(i) it would be in the interest of justice: or 5
(ii) there is a likelihood hat harm may ensue to any person as aresult Of the
proceedings being op« n,
it may direct that such proceedings be held behind closed doors and that the public or
any catenorv thereof shall not h = present at such proceedings or imy part thereof.

(¢ ) An application for proceec ings to be held behind closed doors may pe brought by 10
the National Director, the curaisr bonis referred to in section 32 or 48 and any other
person referred to in paragraph ( »)(ii), and such application shall be heard behind closed
doors.

{d) The High Court may at arty time review its decision with regard to the question
whether or not the proceedings -hall be held behind close doors. 15

(2) Where the High Court unider subsection (| )b} on any grounds referred to in that
subsection directs that the pubic or any category thereof shall not be present at any
proceedings or part thereof, the High Court may—

(a) direct that no informat ion relating to the proceedings, or any part thereof held
behind closed doors, <hall be made public in any manner; 20
{b) direct that no person, in any manner, make public any information which may
revea the identity of #ny witness in the proceedings,
(¢) give such directions in respect of the record of proceedings asmay be
necessary to protect th:e identity of any witness:
Provided that the High Court m 1y authorise the publication of so much information as 25
it considers would be just and e juitable.

(3) Any person who discloses my information in contravention of subsection (2) shall
be guilty of an offence and liablc on conviction to atine. or to imprisonment for a period
not exceeding two years.

Offences relating to misuse of information, failure to comply with order of court, 30
and hindering person in performance of functions

75. (1) Any person who knov s or ought reasonably to have known—
{a) that information has been disclosed under the provisions ot Chapter 3 or 5; or
{b) that an investigation :$ being, or may be, conducted asd result of sucha
disclosure, 35
directly or indirectly alerts, or »rings information to the attention ot another person
which will or is likely to prejud:ce such an investigation, shaltbe guilty of an offence.

(2) Any person who intentionally refuses or fails to comply with an order of court
made in terms of Chapter 5 or 6, shallbe guilty of an offence.

(3) Any person who hinders a curator bonis, a police official or any other person in the 40
exercise, performance or carrying out of his or her powers. functions or duties under
Chapter 5 or 6, shal be guilty of an offence.

(4) Any person convicted of : n otfence contemplated in—

(a) subsection (1) or (2) shall be hable to a fine, or to imprisonment for 2 period
not exceeding 15 yeais; or 45
(b) subsection (3) shall b liable to a tine, or to imprisonment for a period not
exceeding two years.

Jurisdiction of courts

76. (1) A regional court shall k ave pena jurisdiction to impose any penalty mentioned
in sections 8, even though that jenalty may exceed the penal jurisdiction of that court. 50
(2) A magistrate’s court shall 1:ave penal jurisdiction to impose any penaty mentioned
in section 10, even though that penalty may exceed the penal jurisdiction of that court.
(3) A magistrates court or regiona court shall have jurisdiction to make any order
referred to in section 18(1), ev2n though the amount payable under that order may
exceed the civil jurisdiction of : magistrate’s court or regiona court. 55
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Regulations

77. (1) The Minister may make regulations—

{a) with regard to the fees referred to in section 28(3)(¢ ).

{h) with regard to the nature of the information contemplated in section 7 and the
manner in which itistobe reported; 5

{¢) withregard to the { Designation of persons for purposes of section 7;

{d) to prescribe from time to time the maximum allowable costs for legal services
provided in connection with an application for a preservation of property
order or forfeiture order or the defending ot a criminal charge which may be
met out of property that is subject to a preservation of property order; 10

(e} providing for any matter which is required or permitted to be or may be
prescribed under any provision of this Act:and

{fy providing for any matter which he or she may consider necessary or expedient
to prescribe or to reguiate in order to achieve the objects of this Act.

(2) Regulations under subsection ( 1 }«) may prescribe costs by applying, adopting or 15
incorporating, with or without medification, the provisions of any act or any instrument
made under an act or of any other publication, whether of the same or a ditferent kind,
as in force on a particular day or as in force for the time being.

(3) Any regulation made under this section, which may result in financial expenditure
for the state shall be made in consultation with the Minister of Finance. 20

{4) Any regulation made under this section may provide that any personwho
contravenes a provisions thereof or fails to comply therewith, shalibe guilty of an
offence and on conviction be liable to a tine or to imprisonment for a period not
exceeding three years. ) ) o

(5) Any regulation made under this section shail, pagore publication y.ceof in the 25
Guazette, be submitted to Parliament

Liability

‘78, Any person gencrul!y or specifically "\U‘h“‘:i“ed to perform any function in terms
of this Act, shall not, in his or her personal capacity, be jigble for anything done in good
taith under this Act. 30

Amendment and repeal of Jaws

79. (a) The International Co-o peration in Criminal Matters pA¢q, 1996 (Act No. 75 of
1996), IS hereby amended to the extent set out in Schedule 2.

(h) The Drugs and Drug Trafficking Act, 1992 (Act No. 140 0f1992), is hereby
amended to the extent set out in Schedule 3. 35

(¢) The Proceeds of Crime Act, 1996 (Act No. 76 of 1996), is hereby repealed.

Transitional arrangements

80. E\I ) The 7person designated for purposesofsection31 of the Proceeds ©f Crime Act.
1996 (ACINQ. 76 of 1996), and any curator bonis, trustee or other functionary appointed

in terms of the provisions of that Act shall, at the commencement of this Act, be deemed 40
to have been duly designated or appointed to the corresponding position under this Act

and shall continue to hold oftice in accordance with the applicable laws.

(2) All proceedings which immediately before the commencement of this Act were
ingtituted in terms of the provisions of the Proceeds of Crime Act, 1996, and which
proceedings were pending before any court of law or reviewing authority shall be deatt<45
with as it" this Act had not been passed.

Short title and commencement
81. ( 1) This Actshall be called the Prevention of Organised Crime Act, 1998, and

shalt comeinto operation on a date fixed by the President in the Guzerte.
(2) Different dates may be tixed in respect of different provisions of this Act. 50
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SCHEDULE 1

(Sections 1,38, 50, 51, 52.54, 58 and 73)

I murder:

2. rape:

3. kidnapping:

4. arson

5. public v 1wlence:

robbery:

assault with intent 1o do grievous bodily harm:

indecent assault; .

. the statutory offence (f—

ta) unlawful carnal intercourse with a girl under a specified age:

{h) committing aniunmoral or indecent act with a girl or aboy under a
specitied age:

(¢} soliciting or enticing such girl or boy to the commission of animmoral or
indecent act;

10. any offence under any legislation dealing with gambling, gaming or lotteries;

I 1. contravention of sectin 20(1) of the Sexual Oftences Act, 1957 (Act No.23
of 1951 ):

12, any offence contemplited insection 1 (1) of the Corruption Act. 1992 (Act No.
94 ot 1992);

13, extortion;

14, childstealing;

15. breaking or entering any premises whether under the common law or a
statutory provision, with intent to commit an oftence:

I 6. malicious injury to property;

17. theft, whether under the common Jaw or a statutory provision:

18. any offence under $¢¢Uon 36 or 37 of the General Law Amendment Act. 1955
(Act No. 62 of 1955):

19, fraud;

20. forgery or uttering atHrged document knowing itto have been forged;

21. oftences relating (o th coinage:

22, anyoffence referred to in section 13 of the Drugs and Drug Trafficking Act,
1992 (Act No. 140 of 1992);

23, any offence relating to the dealing in or snuggling of MM jon, firearms,
explosives or armam 2nt and the unlawful possession of such fireuasms,
explosives or armame i;

24. any offence in contrav:ntion of section 36 of (he Arms and Ammunition Act,
1969 (Act No. 75 ot 1969);

25, dealing in. being in »ossession of or conveying endangered. scarce and
protected game or plints or parts or remains thereol in contravention of a
statute or provincial o.dinance;

26. any offence relating t exchange control:

27. any oftence under any law relating to the illicit dealing in or possession of
precious metals or presious stones:

28, anyoffence contemplted in sections | (1) and 1 A1) of the Intimidation Act,
1982 (Act No. 72 of 1982);

29, defeating or obstructis.g the course of justice:

30. perjury;

31, subornation of perjury ;

32.any offence referred to in Chapter 3or 4 of this Act:

33 any offence the puni hment wherefor may be a period of  imprisonment
exceeding one year W thout the option of & tine;

34.any conspiracy. inciterient orattempt to comimitany offence referred to in this
Schedule.

cox~No
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SCHEDULE 2

Amendment of the International Co-operation in Criminal Matters Act, 1996
(Act No. 75 of 1996)

(Section 79)

L. The amendment of section | by—

(a) the substitution for the definition of “contiscation order” of the following
definition:
“ confiscation order’ means a confiscation order made under the
Proceeds ot Crime Act, 1996, and includes a forfeiture order made under
the Prevention of Organised Crime Act, 1998;”"; and
(bj the substitution for the definition of “restraint order>’, of the following
definition:
« ‘restraint order’ means a restraint order made under the Proceeds of
Crime Act, 1996, and includes a [restraining] preservation of property
order made under the Prevention of Organised Crime Act, 1998 ;“.
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SCHEDULE 3
Amendment to Sections of the Drugs and Drug Trafficking Act, 1992
Act No. 140 of 1992)
(Section 79)

1, Amendment of section 1 by —
{a) the deletion of the def nitionof  “convert”;
(h)the deletion of the def nition of “detined crime”;
(c) the deletion of the def nition of “economic offence™:
{d)the deletion of the def nition of *financial ingtitution”; and
{¢) the deletion of the def nition of “proceeds”.
2. The repeal of section 6.
3. The repeal of section 7.
4. The amendment of section t* by the substitution for subsection ( 1) ot the following
subsection:
“(I') Any person may, no withstanding anything to the contrary contained inany
law which prohibits him or her—
{a) from disclosing any in: ormation relating to the affairs or business of any other
person; or
(b) from permitting any b:rson to have accessto any registers, records or other
documents which have a bearing on thesaid affairs or business,
disclose to any attorney-generabr designated officer such information as he or she may
consider necessary tor the pre sention or combatting, whether in the Republic or
elsewhere. of a drug offence [¢r an economic offence, or permit any designated
officer to have accessto any registers, records or other documentswhich may in his
opinion have a bearing on the latter information.]”.
5. The amendment of section 10 by the deletion of subsection (2).

Y



