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GENERAL EXPLANATORY NOTE:

[ 1 Words in bold type in sqwrre brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

BILL
To regulate matters incidental to the establishment of a single national prosecuting
authority by the Constitution of the Republic of South Africa, 1996; and to provide
for matters connected therewith.. .

,.,.
. . . PREAMBLE

WHEREAS section 179 of the Constitution of the Republic of South Africa, 1996 (Act:,
No. 108 of 1996), provides for the establishment of a single national prosecuting
authority in the Republic structured in terms of an Act of Parliament; the appointment by
the President of a National Director of Public Prosecutions as head of the national
prosecuting authority; the appointment of Directors of Public Prosecutions and
prosecutors as determined by an Act of Parliament;

AND WHEREAS the Constitution provides that national legislation must ensure that
the Directors of Public Prosecutions arc appropriately qualilicd  anLI arc rcsprmsih]c ~or
prosecutions in spccilic jurisdictions; and that the prosecuting authority performs its
functions without fear, favour or prejudice;

AND WHEREAS the Constitution provides that the National Director of Public
Prosecutions must determine, with the concurrence of the Cabinet member responsible
for the administration of justice, and after consulting the Directors of Public
Prosecutions, prosecution policy which must be observed in the prosecution process;
and that the Cabinet member responsible for the administration of justice must exercise
final responsibility over the prosecuting authority; ,’

AND WHEREAS the Constitution provides that all matters concerning the prosecuting
authority must be determined by national legislation;

B E IT THEREFORE ENACTED by the Parliament of the Republic of South Africa,
as follows:-
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CHAPTER 1

Introductory provisions

Definitions

1. In this Act, unless the context otherwise indicates—
(i)

(ii)

(iii)

(iv)

(v)

(vi)
(vii)

(viii)

(ix)

(x)

(xi)

(xii)

“CcJJ~.~tit~f/i{JtI” means the Constitution 01 the Republic of South Africn, 1996 5
(Act No. 108 of 1996); (iv)
“Depury Direcfor” means a Deput y Director of Publ ic Prosecut ions appointed
under section 14( 1); (ii)
“Director” means a Director of Public Prosecutions appointed under section
12(1); (iii) 10
“Minister” means the Cabinet member responsible for the administration of
justice; (vi)
“iVafiona/ Director” means the National Director of Public Prosecutions
appointed in terms of section 179(1 )(a) of the Constitution; (vii)
“prescribed” means prescribed by regulation made under section 27; (xi) 15
“previous Constitution” means the Constitution of the Republic of South
Africa, 1993 (Act No. 200 of 1993); (xii)
“prosecuting aukn-ity” means the national prosecuting authority referred to
in section 2(1); (x)
“prosecutor” means a prosecutor referred to in section 16(1) and includes a 20
Deputy Director; (i)
“Public Service Act” means the Public Service Act, 1994 (Proclamation
R. 103 of 1994); (ix)
“Republic” means the Republic of South Africa, referred to in section 1 of the
Constitution; and (viii) 25
“this Act” includes the regulations made under this Act. (v)

CHAPTER 2

National Prosecuting Authority

Single national prosecuting authority

2. (1) There is a single national prosecuting authority established in terms of section 30
179( I) of the Constitution.

(2) Subject to subsection (3), the National Director is, for purposes of the powers,
duties and functions conferred or imposed on or assigned to him or her, by the
Constitution, this Act or any other law, the head of the prosecuting alithority

(3) The National Director shall determine prosecution policy as contemplated in 35
section 179(5)(a) of the Constitution, this Acf or any other law with the concurrence of
the Minister and after consulting the Directors.

(4) The Minister shall, for purposes of section 179 of the Constitution, this Actor any
other law concerning the prosecuting authority, exercise final responsibility over the
prosecuting authority. 40

Composition of national prosecuting authority

3. The prosecuting alfthority  comprises of—
(a) the National Director;
(b) the Directors appointed under this Act;
(c) the Director: Oflice for Serious Economic Offcnces  appointed unclcr section 45

3(I) of the Investigation of Serious Economic Offences Act, 199 I (Act No.
I 17 of 199 I ), as well as an acting Director, assistant to lhc Director, an ofikcr
or a person appointed or designated under section 3(2), (3) and (4) of that Act;

(d) the Dep//ly Direcfors appointed under this Act; and
(e) the prosecutors appointed under this Act. 50
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Power to institute criminal proceedings on behalf of State

4. The power Io—
(a) institute criminal proceedings on behalf of [he State as contemplated in

section 179(2) of the Cons[itufion;
(b) perform any necessary functions incidental to instituting such criminal

proceedings; and
(c) discontinue criminal proceedings,

vests in the pro.~et~lfinq  outll~~rify ancl shall, ~or all purposes, bc cxcrciscd on bchall’ 01’
the Republic.

Impartiality of and oath and affirmation by members of national prosecuting
authority

5. (1) (a) A member of the pmsecufing  oufhoriry shall serve impartially and exercise,
carry out or perform his or her powers, duties and functions in good faith and without
fear, favour  or prejudice and subject only to the Constitution and the law.

(b) Subject to the Constitution and this Act, no organ of state and no member or
employee of an organ of state nor any other person shall interfere with, hinder or
obstruct the prosecuting authority or any member thereof in the exercise, carrying out or
performance of its, his or her powers, duties and functions relating to the institution,
discontinuing and conducting of any prosecution.

(c) All organs of state shall afford the prosecuting authority such assistance as may be
reasonably required for the protection of the impartiality of, and the prevention of
improper interference with the prosecuting authority in respect of any prosecution.

(2) (a) A Nalional Director and any person referred to in section 3 must, before
commencing to exercise, carry out or perform his or her powers, duties or functions in
terms of this Act, take an oath or make an affirmation, which shall be subscribed by him
or her, in the form set out below, namely—

“ 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .(full name) do hereby swear/solemnly
atlirm that I will in my capacity as National Director of Public Prosecutions/
Director of Public Prosecutions/prosecutor, uphold and protect the Constitution
and the fundamental rights entrenched therein and enl’orce  the Law of the Republic
without fear, favour  or prejudice and, as the circumslmrces  of any particular case
may require, in accordance with the Constitution and the Law. (In the case of an
oath: So help me God.)”.

(b) Such an oath or affirmation shall—
(i) in the case of the A&fiord  Director, a Director or Deputy Director, be taken

or made before the most senior available judge of the provincial or local
division of the High Court within which area of jurisdiction the seat of the
Ot%ce of the National Director, Director or Deputy Director, as the case may
be, is situated; or .,

(ii) in the case of a prosecutor, be taken or made before the Director in whose area
of jurisdiction the prosecutor concerned has been appointed or before the
most senior judge or magistrate at the court where the prosecutor is stationed,

who shall at the bottom thereof endorse a statement of the fact that it was taken or made
before him or her and of the date on which it was so taken or made and append his or her
signature thereto.

CHAPTER 3

Composition of O@ce of National Prosecuting Authority

ORice of National Director

6. ( 1 ) There is hereby cstablishcct an Oftice to be known as tbc Oftice of the Ni~tioni]l
Director of Public Prosecutions.

(2) The Oflke  contemplated in subsection (1) shall consist of—
(a) the Natiotml Director;
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(b) two or three Directors;
(c) one or more Deputy Directors;
(d) prosecutors assigned to the Office; and
(e) members of the administrative staff of the Office.

(3) The National Director shall control the Office contemplated in subsection(1). 5
(4) The seat of the Office contemplated in subsection (1) shall be determined by the

President.

Ofiicc of Dircctnr at provincial or local division of High Court

7. (1) (a,) There is hereby established an Oflice for the prosecuting authority at each
of the provincial divisions of the High Court and the Witwatersrand  Local Division of 10
the High Court.

(b) The President may by proclamation in the Gazette and in consultation with the
Minister and the National Director—

(i) establish an Office of the Director at any local division of the High Court; and
(ii) determine the name of that Office. 15

(2) An Office established by this section shall consist of the Director, one or more
Deputy Directors, prosecutors, persons contemplated in section 25(1) and the members
of the administrative staff of the Office.

(3) A Direc/or shall control the Oilice contemplated in subsection (l).
(4) The seat of the provincial or local division of the High Court concerned shall be 20

the seat of the Oflice contemplated in subsection (1).

CHAPTER 4

National Director

Appointment of National Director

8.( 1) Any appropriately qualified, fit and proper person maybe appointed as National 25
Director in terms of section 179(1 )(a) of the Constitution.

(2) Any person to be appointed in terms of subsection (I) shall bc a South African
citizen.

Term of office of National Director and appointment of Acting National Director

9.(1 ) The National Director shall hold otlice for such fixed term as the President may 30
determine at the time of such appointment, but not exceeding seven years.

(2) A National Director whose term of office has expired and who is eligible, maybe
reappointed for one additional term, but must vacate his or her office on attaining the age
of 65 years.

(3) If the National Director attains the age of 65 years after the first day of any month, 35
he or she shall be deemed to attain that age on the first day of the next succeeding month.

(4) If the President is of the opinion that it is in the public interest to retain a National
Direcror  in his or her office beyond the age of 65 years, the President may from time to
time direct that he or she be so retained, but not for a period which exceeds, or periods
which in the aggregate exceed, two years. 40

(5) The National Director shall not be suspended or removed from office except in
accordance with the provisions of subsections (2), (6), (7) and (8).

(6) (a) The President may suspend the National Director and, subject to the
provisions of this subsection, remove him or her from office—

(i) for misconduct;
(ii) on account of continued ill-health; or

45

(iii) on account of incapacity to carry out his or her duties of office efficiently.
(b) The suspension of the National Director, the reason there for and the representa-

tions of the National Direc/or (if any) shall be communicated by message to Parliament
within 14 days after such suspension if Parliament is then in session, or, if Parliament is 50
not then in session, within 14 days after the commencement of its next ensuing session.
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(c) Parliament shall, within 30 days after the message referred to in paragraph (b) has
been tabled in Parliament, or as soon thereafter as is reasonably possible, pass a
resolution as to whether or not the restoration to his or her office of the National  Director
so suspended, is recommended.

(d) After a resolution has been passec[ by Parliament as contemplated in paragraph (c),
the President shall restore the Nariona/ Direcror  to his or her office or remove him or her
from oflice,  as the case may be.

(c) The Na/i~ma/ Director so suspcmlcd  Iron] office shal I recci VC, l’or Ihc duri~t ion O(

such suspension, no salary or such salary as may Ix dc[cnninccl by the Prcsidcn(.
(7) The President shall also remove the Na[imo/  Director from oJlice if an address

from each of the respective Houses of Parliament in the same session praying for such
removal on the ground of misconduct of the National Director or on account of
continued ill-health or his or her incapacity to cany  out his or her duties of office
efficiently, is presented to the President.

(8) (cl) The President may allow the Narional Directoc  at his or her request, to vacate
his or her otice—

(i) on account of continued ill-health; or
(ii) for any other reason which the President deems sufficient.

(b) The request in terms of paragraph (a,)(ii) shall be addressed to the President at least
six calendar months prior to the date on which he or she wishes to vacate his or her
office, unless the President grants a shorter period in a specific case.

(c) If the Notional Director—
(i) vacates his or her oflice in terms of paragraph (a)(i), he or she shall be entitled

to such pension as he or she would have been entitled to under the pension law
applicable to him or her if his or her services had been terminated on the
ground of continued ill-health occasioned without he or she being instrumen-
tal thereto; or

(ii) vacates his or her office in terms of paragraph (a)(ii), he or she shall be deemed
to have been retired in terms of section 16(4) of the public S’et~~ice Acf, and he
or she shall be entitled to such pension as he or she would have been entitled
to under the pension law applicable to him or her if he or she had been so
retired.

(9) 1( the N(//i{)/la/ Direclor,  i]lltllcdiiitcly  prior to his or her appointtncnt  w such, wns

an oliicer or emp[oyec in the public service, and is appointed under m Act of Parliament
with his or her consent to an oflice to which the provisions of rhis Act or the Public
Service Act do not apply, he or she shall, as from the date on which he or she is so
appointed, cease to be the Notional  Director, and if at that date he or she has not reached
the age at which he or she would in terms of the Pub/it Service Act have had the right
to retire, he or she shall be deemed to have retired on that date and shall, subject to the
said provisions, be entitled to such pension as he or she would have been entitled to
under the pension law applicable to him or her had he or she been compelled to retire
from the public service owing to the abolition of his or her post.

( 10) Whenever [he National Direcfor is absent or unah]e to perform his or her
functions, the President may, subject to the provisions of section 8, appoint any person
as acting National Director for the period of absence or inability of the Nationol
Director.

Powers, duties and functions of National Director

10. (1) In addition to any powers, duties and functions conferred or imposed on or
assigned to the Nafimml Zlirecfor in terms of section 179 of the Cons(itutim,  diis Act or
any other law, the Notional Director-

(a) with a view to exercising his or her powers in terms of section 179(5)(c) and
(J) of (he Co)ts[i(//tion,  may—
(i) conduct any investigation hc or shc may deem necessary in respect of a

prosecution or a prosecution process or directions or guidelines given or
issued by a l)ireclor  in terms of //ji.s Acf or a case or matter relating to
such a prosecution or a prosecution process or directions or guidelines;
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(b)

(c)

(d)

(e)

(f)

(s)

(/1)

(i)

(j)

(k)

(ii) direct the submission and receipt of reports or interim reports from a
Director in respect of a case, a matter, a prosecution or a prosecution
process or directions or guidelines given or issued by a Direcror in terms
of this Act; and

(iii) advise the A4i}]isler on all criminal law matters; 5
or a person authorised thereto by him or her, may bring proceedings, which
may include the institution of criminal proceedings in a competent court or
tribunal in the name of the State;
shall maintain close liaison w i(h (Iw /)irec/~~rs, (Iw pro,wcutors,  t hc Icgal
profession and legal institutions in order to foster common policies and 10
practices and to promote co-operation in relation to tbe handling of complaints
in respect of the prosecuting aurhority;
may consider such recommendations, suggestions and requests concerning
the prosecuting authoriw as he or she may receive from any source;
shall, in consultation with the Directors, recommend to the Minister the 15
procedure to be prescribed for dealing with complaints about members and
members of the administrative staff of the proseculin,g  authority;
shall, in consultation with the Direcrors, frame a code of conduct which shall
be complied with by prosecutors;
shall develop, in consultation with the Minister, or a person authorised thereto 20
by the Minister, and the Directors, training programmed for prosecutors;
shall assist the Directors and prosecutors in achieving the effective and fair
administration of criminal justice;
shall assist the Directors and prosecutors in representing their professional
interests; 25
shall bring the United Nations Guidelines on tbe Role of Prosecutors to the
attention of the Directors and prosecutors and promote their respect for and
compliance with the above-mentioned principles within the framework of
national legislation;
shall prepare a comprehensive report in respect of the operations of the 30
prose~ut~lx  authority, which inclu~es a report on—
(i) the act ivitics of the Natiorw/  l>irect~jr, Directors and t hc prf~.w’cl~(irl,q

(tiithori!v  as a whole:
(ii) the pcrs&nel  position of the pr~mct//il/g  trut)wri(y;

(iii) the financial implications in respect of the administration and operation 35
of the prosecuting authority;

(iv) any recommendations or suggestions in respect of the prosecuting
authority;

(v) information relating to training programmed for prosecutors; and
(vi) any other information which the Natiomr/  Director deems necessary; 40

(1) may have the administrative work connected with the exercise of his or her
powers, the performance of his or her functions and the carrying out of his or
her duties, carried out by persons referred to in section 24 of this Act; and

(m) may make recommendations to the Minister with regard to the prosectfting
au[hority or the administration of justice as a whole. 45

(2) Where the Notional Director, with the concurrence of the Minister and after
consulting the Direc@r.~, determines the prosecution policy and issues policy directives
under section 179{5)(a)  and (b) of the Constitution, he or she shall—

(a) as soon as practicable thereafter cause a copy of such prosecuting policy and
policy directives to be published in the Gazette; and 50

(b) within 14 days after such determination and issuing, cause a copy of such
prosecuting policy and policy directives to be tabled in Parliament, if
Parliament is then in session, or, if Parliament is not then in session, within 14
days nfte[-  the commencemcn[  of its next ensuing session.

Inquiries and decisions by National Director in respect of certain ollcnces 55

11. ( 1 ) If {he N[itional Direcfor-



14

(a) has reason to suspect that a specific ofience or a category or class of offences
has been or is being committed or that an attempt has been or is being made
to commit such offence or offences; and

(b) considers it desirable in the nfitional interest and in the administration of
justice to do so, 5

he or she may, after consulting the Director or Directors concerned, hold an inquiry on
the matter in question.

(2) SLMect to this section, the provisions of the Investigation of Serious Economic
Offenccs Act, 199 I (Act No. 1 I 7 of 199 I ), in mspcct ol” iill inquiry by [he Dircc((w:
Office for Serious Economic Of~enccs in terms of section 5 of that Act, are, with the 10
necessary changes, applicable to an inquiry contemplated in subsection (1) of this
section by the Notional Director.

(3) Upon the completion of an inquiry in terms of subsection (1) the NatiomlDirector
or any person authorised thereto by him or her may, for the purposes of criminal
prosecution- 15

(a) institute an action in any court in the Republic; and
(b) prosecute an appeal in any court in the Republic emanating from criminal

proceedings instituted by the Nalional Director or the person authorised
thereto by him or her.

(4) Where the Natiotm/ Director deems it in the interests of the administration of 20
justice that an offence committed as a whole or partially within the area of jurisdiction
of one Direcfor be investigated and tried within the area of jurisdiction of another
Direc[or, he or she may, subject to the provisions of section 111 of the Criminal
Procedure Act, 1977 (Act No. 51 of 1977), in writing direct that the investigation and
criminal proceedings in respect of such offence be conducted and commenced within the 25
area of jurisdiction of such other Direc(or.

CHAPTER 5

Directors

Appointment of Directors and Deputy Directors

1~. ( [ ) ~hc presi(jell(_ 30
(a) may appoint two or three Directors of Public Prosecutions at the Office of the

Natiot~al Director;
(b) shall appoint a Director of Public Prosecutions in respect of each provincial

division of the High Court and the Witwatersrand  Local Division of the High
Court; 35

(c) may appoint a Director of Public Prosecutions in respect of any other local
division of the High Court; and

(d) may appoint one or more Directors of Public Prosecutions to exercise certain
powers, carry out certain duties and perform certain functions conferred or
imposed on or assigned to him or her by the President by notice in the Gazette. 40

(2) A person shall only be appointed as a Director if he or she—
(a) has the right to appear in the High Court as contemplated in sections 2 and

3(4) of the Right of Appearance in Courts Act, 1995 (Act No. 62 of 1995);
(b) has been concerned in the application of the law for a continuous period of at

least 10 years after his or her admission to practise  as an advocate or attorney; 45
and

(c) possesses such experience as, in the opinion of the President, renders him or
her suitable for appointment as Director.

(3) If a vacancy occurs in the oflice of a Direclor the President shall, subject to
subsection (2), as soon as possible appoint another person to that oflice. 50

(4) The A4itii.~((’r Imay from time to titme, but subject to the laws relating to (Iw public
service and after consultation with the Nt//io/la/ Direc/or,  from the ranks or the Dc/N(I,v
Dircc/orr  o r  u person who qua] i (its to be appointcxl M a Depf/(y Direc(or  m
contemplated in section 14(2), appoint an acting Director to discharge the duties of the
of~ce of the Director whenever the Director is for any reason unable to perform the 55
duties of his or her otlice, or while the appointment of a person to the office of the
Director is pending.
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Term of office of Director

13. ( 1 ) A DirecIor  appointed under section 12(1) shall hold ot%ce  for such fixed term
as the President may determine at the time of such appointment, but not exceeding seven
years.

(2) A Director whose term of oflice has expired and who is eligible, may be
reappointed for one additional term but must vacate his or her oftice on attaining the age
of 65 years.

(3) The provisions ofscclion  9(3),  (4), (6)(~1) and (c), (7), (X) and (9), in rcspcc[ ofthc
vacation of of’lice aml discharge or the N~/ti{~tIal  Director shall apply, with the necessary
changes, with regard to the vacation of ollice and discharge of a Director.

Appointment of Deputy Directors

14. ( 1 ) The Minister may, in respect of each area or oftlce for which a Direcior has
been appointed, appoint one or more persons as Deputy Director of Public Prosecutions.

(2) A person shall only be appointed as a Depury  Director if he or she—
(a) has the right to appear in the High Court as contemplated in sections 2 and

3(4) of the Right of Appearance in Courts Act, 1995; and
(b) possesses such experience as, in tbe opinion of the Minister, renders him or

her suitable for appointment as a Depu/y Director.
(3) If a vacancy occurs in the office of a Deputy Director, the Minister shall, subject

to subsection (2), as soon as possible, appoint another person to that office.

Powers, duties and functions of Directors and Deputy Directors

15. ( I ) Subject to [he provisions of section 179 of the Constitution, Ibis Act or any
other law, a Direcror  referred to in section 12(1 )(b)  or (c) has, in respect of the area for
which he or she has been appointed, the power to-

(a) institute criminal proceedings on behalf of the State;
(b) prosecute in criminal proceedings on behalf of the State in any court in the

said area, and prosecute any person in the name of the Rep/{ /~/ir in respect  of
any OITCIVX  in regard LU which any cour(  in (I1C said area has jurisdiction;

([) pcrlorm  any mwssary  functions incidental to insli[uling such criminal
proceedings and prosecution in such criminal proceedings;

(d) subject to section 16, delegate to any person the authority to institute and
conduct criminal proceedings on behalf of the State;

(e) supervise, direct and co-ordinate specific investigations; and
(~) carry out all duties and perform all functions, and exercise all powers

conferred or imposed on or assigned to him or her under any law which is in
accordance with the provisions of Ibis Act.

(2) In addition to any powers, duties and functions conferred or imposeci on or
assigned to him or her by section 179 of the Constitution, I}]is ACI or any other law, a
Direcwr referred to in section 12( I )(b)  and (c)—

(a) shall, at the request of the Nafional Director, submit reports to the Narimal
Director or assist [he Nalional  Director in connection with a matter referred to
in  s ec t i ons  l o  and  11 ;

(b) shall submit annual reports to the Nrrlional Director pertaining to matters
referred to in section 10(1)(k);

(c) may give written directions or furnish guidelines to—
(i) the Provincial Commissioner of the police service referred to in section

207(3) of the Cml.rli[l/~ion within his or her area of jurisdiction; or
(ii) any other person who within his or her area of jurisdiction-

conducts investigations in relation to olrcnccs;  or
(bb)  o(her than a private prosecutor, institutes or carries on prrwcculions

for offences; and
(d) shall, subject to the directions of the National Director, be responsible for the

day-lo-day management of the prosecutors.

5

10

15

20

25

30

35

40

45

50



18

(3) Wi[bout  Iimiting the generality of subsection (2)(c)  and subject to the directions of
the National Director, directions or guidelines under that subsection may be given or
furnished in relation to particular cases and may specify—

(a) an offence, being an offence, relating to a matter which is to be referred to the
Director for the institution or carrying on of a prosecution for that offence; or

(b) a class of offences, being otTences, relating to matters which are to be referred
to the Direc/or for the institution or carrying on of prosecutions for those
offences.

(4) The Direcwr  shall give to (be Nofiona/  Director  a copy 01’ each direction given or
guideline furnished under subsection (2)(c).

(5) Where a Director-
(a) is considering instituting or carrying on a prosecution for an offence; and
(b) is of the opinion that a matter connected with, or arising out of the offence

requires further investigation,
the Direcfor may request the Provincial Commissioner of the police service referred to
in subsection (2)(c)(i) for assistance in the investigation of that matter and where the
Direcmr so requests, the Provincial Commissioner concerned shall, so far as practicable,
comply with the request.

(6) Tbe powers conferred upon a Direc[or  under subsection (1)(b) shall include the
authority to prosecute in any court any appeal arising from any criminal proceedings
within the area of jurisdiction of the Director concerned.

(7) (a) Subject to any directions of a Director, a Deputy Director at the Office of a
Director referred to in section 12(1)(b) and (c), has all the powers, duties and functions
of a Director, except a Direc~or’s powers of delegation of authority to prosecutors under
section 16( I): Provided that if a Director is not available, a Deputy Director may
delegate authority to a prosecutor as contemplated in section 16(1).

(b) A power, duty or function which is exercised, carried out or performed by a Deputy
Director is construed, for the purposes of this Act, to have been exercised, carried out or
performed by the Director concerned.

(8) A Direcror  referred to in section 12(l)(a) may, subject to any directions of the
National Director, exercise the powers, carry out the duties and perform the functions
conferred or imposed on or assigned to him or her by the National Director which may
include tbe powers, duties nnd functions referred to in section 10(I).

(9) A Direcror appointed by the President in terms of section 12( 1 )(d) shrrll  exercise
the powers, carry out the duties and perform the functions conferred or imposed on or
assigned to him or her by the President, subject to the directions of the Narional
Director: Provided that if such powers, duties and functions include any of the powers,
duties and functions referred to in subsection (1), it shall be exercised, carried out and
performed in consultation with the Direc~or appointed in the Provincial or Local
Division concerned.

CHAPTER 6

Delegation by Directorj and appointment of prosecutors

Delegation to institute criminal proceedings and conduct prosecutions

16. (1) A Director referred to in section 12(1 )(b) and (c) may, in respect of the area of
jurisdiction for which he or she has been appointed, in writing-

(a) delegate to any person who has the right to appear in the High Court as
contemplated in sections 2 and 3(4) of the Right of Appearance in Courts Act,
1995, subject to the control and directions of the Director concerned, the
authority to-
(i) institute criminal proceedings;

(ii) conduct on behalf of the State, m a prosecutor. any prosecution in
criminal proceedings in any court wi[hin the arcn of jurisdiction or such
Director-; or
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(iii) prosecute in any court on behaIf  of the State any appeal arising from
criminal proceedings within the area of jurisdiction of such Director;

(b) delegate, subject to subsection (2) and the control and directions of the
Director concerned, the authority to-
(i) institute criminal proceedings; or

(ii) conduct on behalf of the State, as apmsecutor, any prosecution in
criminal proceedings in any lower court within the area of jurisdiction of
such Director; or

(c) clelegak?, subjecl to subsection  (2) and the control  and dircctirms O( lhc
Direc[or concerned and in consultation with the head of Department
concerned, to any person in the employment of or designated by a national
department or a provincial administration contemplated in section 7(2) of the
Public Service Act the authority to—
(i) conduct on behalf of the State, as a prosecutor. any prosecution in

criminal proceedings in respect of matters falling within the line function
of the department or provincial administration concerned, in any court
within the area of jurisdiction of such Director, or

(ii) prosecute in any court on behalf of the State any appeal arising from
criminal proceedings within the area of jurisdiction of such Director.

(2) A delegation in terms of subsection (1)(b) and (c) shall only be made in respect of
persons who are appropriately qualified to be appointed m prosecutor: Provided that a
delegation may be made in respect of a suitable person, if an appropriately qualified
person is not available, for the purposes of postponing a criminal case or cases.

(3) The Minister may from time to time, in consultation with the National Director
and after consultation with the Directors, prescribe the appropriate legal qualifications
for the appointment of a person as prosecutor in a lower court.

(4) A person to whom authority has been delegated in terms of subsection(1), maybe
assigned to the OffIce of the National Director or a Director referred to in section
12( 1)(d) to exercise any of the powers, carry out any of the duties and perform any of the
functions which the Nationa[ Director or such Direcror  may exercise, carry out or
perform in terms of (his Actor any other law relating to the institution and conducting
of criminal proceedings on behalf of the State.

Powers, duties and functions of prosecutors

17. A prosecutor shall exercise the powers, carry out the duties and perform the
functions conferred or imposed on or assigned to him or her—

(a) under the laws of the Republic;
(b) by the National Director in terms of section 179 of the Constitution and this

Act;
(c) by the Director in whose area of jurisdiction he or she has been appointed; or
(d) by the Director referred to in section 12(1 )(d).

CHAPTER 7

Remuneration and  other conditions of service of members of prosecuting authorio

Conditions of service of National Director and Director

18. (1) The remuneration, allowances and other terms and conditions of service and
service benefits of the National Director and a Director shall be determined by the
President: Provided that—

(a) the remuneration of the National Director shall not be less than the
remuneration of a judge of the Supreme Court of Appeal; and

(b) the remuneration of a Director shall not be less than 80%J of the remunemlion
of the Natio\u!l Director.

(2) The remuneration of [hc Na/i/wal  Director and a Dir[’ctor shall not bc rm!uccd
during their continuation in otlice.
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(3) If an officer or employee in the public service is appointed as the National Director
or a Director, the period of his or her service as National Director or Director shall be
reckoned as part of and continuous with his or her employment in the public service, for
purposes of leave, pension and any other conditions of service, and the provisions of any
pension law applicable to him or her as such officer or employee, or in the event of his 5
or her death, to his or her defendants and which are not inconsistent with this section,
shall, with the necessary changes, continue so to apply,

Remuneration of Deputy Dircctnrs and prosecutors

19. (1) Subject to the provisions of this section, a Depufy Director or as a prosecutor
in terms of this ACI,  shall be paid a salary in accordance with the scale determined from 10
time to time for his or her rank and grade by the Minister, with the concurrence of the
Minister of Finance, by notice in the Gazette.

(2) Different categories of salaries and salary scales maybe determined in respect of
different categories of Deputy Directors and prosecutors.

(3) A notice in terms of subsection(1) or any provision thereof may commence with 15
effect from a date which may not be more than one year before the date of publication
thereof.

(4) The first notice in terms of subsection (1) shall be issued as soon as possible after
the commencement of this Ac{. and thereafter such a notice shall be issued if
circumstances, including any revision and adjustment of sal,aries and allowances of 20
public servants and magistrates since the latest revision and adjustment of salaries of
DepI~Q Directors or prosecutors, so justify.

(5) (a) A notice issued in terms of subsection (1) shall be tabled in Parliament within
14 days after publication thereof, if Parliament is then in session, or, if Parliament is not
then in session, within 14 days after the commencement of its next ensuing session. 25

(b) If Parliament by resolution disapproves such a notice or any provision thereof, that
notice or that provision, as the case may be, shall lapse to the extent to which it is so
disapproved with effect from the date on which it is so disapproved.

(c) The lapsing of such a notice or provision shall not affect—
(i) the validity of anything done under the notice or provision up to the date on 30

which it so lapsed; or
(ii) any right, privilege, obligation or liability acquired, accrued or incurred as at

that date under or by virtue of the notice or provision.
(6) The salary payable to a Deputy Director or a prosecutor shall not be reduced

except by an Act of Parliament: Provided that a disapproval contemplated in subsection 35
(5)(b)  shall, for the purposes of this subsection, not be deemed to result in a reduction of
such salary.

Conditions of service of Deputy Directors and prosecutors, except remuneration

20. Subject to the provisions of this Act, the other conditions of service of a Deputy
Director or a prosecutor shall be determined in terms of the provisions of the Pliblic 40
Service Act.

CHAPTER 8

General provisions

National Director’s responsibility towards Minister

21. (1) To enable the Minister to exercise his or her power of final responsibility over 45
the prosecuting authority. as contemplated in section 179 of the Constitution, the
Nationol  Director shall, at the request of the Mini.rter-

(CI) furnish {he Minis/er with information or a report with regard to any case,
matter  or subject dealt wilh by [he Nafi~m(/1 Director and a Director in the
exercise of their powers, the c,arrying out of their duties and the performance 50
of their functions;



(b)

(c)

(d)

(e)
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provide the Minister with reasons for any decision taken by a Director in the
exercise of his or her powers, the carrying out of his or her duties or the
performance of his or her functions;
furnish the Minister with information with regard to the prosecution policy
referred to in section 179(5)(a) of the Constitution; 5
furnish the Minister with information with regard to the policy directives
referred to in section 179(5)(b) of the Constitution; and
submit the reports contemplated in section 22( I )(c) and (2) to the Minister.

(2) The Minis/er  n;ny co-ordin~te  the functions of Ibc N(/tiot]al  Dircc/or and
Directors. 10

Reports by National Director and Directors ,,:

22. (1) (a) A Director must annually, not later than the first day of March, submit to
the National Director a report on all his or her activities during the previous ye,ar.

(b) The National Director may at any time request a Director to submit a report with
regard to a specific activity relating to his or her powers, duties or functions, 15

(c) A Director may, at any time, submit a report to the National Director or the
Minister with regard to any matter relating to the prosecuting authority if he or she
deems it necessary.

(2) (a) The Narional Direc/or must submit annually, not later than the first day of
June, to the Minister a report referred to in section 10(1)(k). 20

(b) The National Director may, at any time, submit a report to the Minister or
Parliament with regard to any matter relating to the prosecuting authority, if he or she
deems it necessary.

Expenditure of prosecuting authority

23. (1) The expenses incurred in connection with— , 25
(a) the exe~cise of the powers, the carrying out of the duties and performance of

the functions of the prosecuting authority; and
(b) the remuneration and other, conditions of service of members of the

prosecuting authority,
shall be defrayed out of monies appropriated by Parliament for that purpose. 30

(2) The Department of Justice must, in consultation with the Narional Director,
prepare the necessary estimate of revenue and expenditure of the prosecuting authoriw.

(3) The Director-General: Justice shall, subject to the Exchequer Act, 1975 (Act No.
66 of 1975)—

(a) be charged with the responsibility of accounting for State monies received or 35
- paid out for or on account of the prosecuting authority;

(b) cause the necessary accounting and other related records to be kept. ,
(4) The records referred to in subsection (3)(b) shall be audited by the, Auditor-

General. ,,

Administrative staff 40

24. The administrative staff of— ‘
,/

(a) the Office of tbe National Director;
(b) the Offices of the Directors; and
(c) the Offices of prosecutors as determined by the National Director, in

consultation with the Director concerned, 45
shall be persons appointed or employed under the Public Service Act.

Engagement of persons to perform services in specific cases

25. ( I ) The National Director may, in consultation with the Minister, and a Director
referred to in section 12( I )(b), (c) and (d) may, in consultation with the Minister and the
National Director, on behalf of tbe State, engage, under agreements in writing, persons 50
having suitable qualifications and experience to perform services in specific cases.
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(~) The terms and conditions of service of a person engaged by the National Director
or a Director under subsection ( 1 ) shall be as determined from time to time by the
Minister in concurrence with the Minister of Finance.

Disclosure of interests and non-performance of other paid work

26. ( I ) Tbc N~lli~u/tl/ Direclfw and a Dirrc/[~r  shall give writlcn no[icc  (o (Iw Milji,v~rr
ol’ all dirccl or illdirccl pccutliary ill(clcsls (lull (lIcy have (w ilCllUill!  ill any I)wsincss
whether  in Ibc /{cpll/dic or clscwhcw or in any body corpoualc  carrying on any such
business.

(2) The Nciti(mol  Direc[or and u Dire< (or sbal I not, without (be consent of the
I%sidcn[, perform any paid work outside his or hcr duties of ot15cc.

Regulations

27. ( I ) The Miltis(cr may make rcgulatiolls, not inconsistent with this Act,
prescribing—

(a) matters required or permitted by Ibis Ac( to be prescribed;
(b) the steps to be taken to ensure  compliance with the code of conduct referred

to in section 10( 1 )(f);  or
(c) matters necessary or convenient to be prescribed for carrying out or giving

cffcc( (o l/~i,r Act.
(2) Any regulation made under subsection (1) which may result in the expenditure of

State monies shall be made in consultation with the Minister of Finance.

Offences and penalties

28. Any person who contravenes the provisions of section 5(1)(.0) shaIi be guilty of an
offence and liable on conviction to a fine, or to imprisonment for a period not exceeding
(WO years or to both such Iinc and such impriscmmcnt.

Transitional arrangement.s

29. (1) (a) Anyone holding otlicc as an attorney-general and who was appointed in the
rank of attorney-general when this Act took effect, becomes, subject to subsection (2), a
Director under thi~ Act at an Office contemplated in section 2(c) or 12( l)(a), (b) or (c),
which OffIce shall be determined by the President, and such Director shall continue to
function in terms of the legislation applicable to that OtXce if the rationalisation
contemplated in item 16(6) of Schedule 6 to the Con.rtitution has not been finalised.

(b) Anyone holding office as an acting attorney-general when this Act took effect,
becomes an acting Director under this Act at the Office determined by the President and
continues to function in that capacity in terms of the legislation applicable to that Office
if the rationalisation contemplated in item 16(6) of Schedule 6 of the Corrs?imtiorr has
not been finalised.

(2) (a) An attorney-general who becomes a Director in terms of subsection (1), shall
continue in o~~ce for the unexpired portion of his or her term as fixed by section 13.

(6) For the purpose of determining the unexpired portion referred to in paragraph (a),
a Directov  3 date of appointment in the office he or she holds as attorney-general prior to
the commencement of this section shall bc deemed to be the date of appointment in
terms of section 13.

(3) (a) Any person who immediately before [he commencement of this section was
empioyed  by the State as a deputy attorney-general shall continue in such employment
and shall be deemed to have been appointed as a Deputy Direclor in terms of section
14([).

( b )  Ai]~~ pcrx(Ml who im[~)(dii]l~ly before lhc C{JII}IIICI)CCIIICIIL  or ll~is scc[i[~n  W:IS

Clll[)l{)j’L!Ll  [)Y [[IC S[{I[~ [IS Ll S[il~C ild VOCil[C  01” [)1’{ )SL!CUIOI” ;Illd to Wflolll  tllC [) OWCI” [1;1S IW(!ll
ddcgatccl i[l kxms 01 (IIC Attorney-General Act, 1992 (Act No, 92 ot’ 1992),  to institute
criminal procccclings  and to conduct any prosecution in criminal proceedings on behalf
of the State, shall continue in such employment and authority shall be deerned to have
been delegated to him or her in terms of section 16(1).
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(4) Criminal proceedings which have been instituted before the commencement of
this Act, must be disposed of as if the decision to insti[ute and prosecute in such criminal
proceedings had been taken by a mernberof  thepro.recutitzg  authority appointed in
terms of rhis Ac~.

(5) Anyattorney-g~rleral,  deputy attorney -general, state advocate orprosecutor  who 5
continues in office in terms of this section and who has taken (he oath of office or has
made a solemn aflirnmtion under  the previou,~ Cotl.~(itutiot~ is II(J( obliged 10 repeat the
oalh of ollicc [w st)lcllm allirnmlion uldcr  l/li.\ A(I

(6) Subject 10 the [.’{~tl.~[i~~((iotl  and (/]is ACI,  all IIwasurcs  which ilnnwdia(cly  bcktrc
the conmmncemcnl  ol’ this section were in opcratiun  and applied 10 :Il(orllcys-gctlcr:ll,  10
deputy attorneys-general, sti~(e advocates and proscculors,  including measures regard-
ing remuneration, pension iind pension bcnclits,  leave graluity and any other lcrm and
condition of service, shall continue in operation and to apply to the suid attorncys-
general, deputy attw-neys-gcnera[,  state advocates and prosecutors until amended or
repealed by fhi.s Act: Provided that no such measure shall, except in accordimcc  with an 15
applicable law or agreement, be changed in a manner which affects such attorncys-
general, deputy at[orneys-genera],  state advocates and prosecutors to their detriment.

Amendment or repeal of laws

30. The laws mentioned in the Schedule are hereby amended or repealed to the extent
indicated in the third column thereof. 20

Interpretation of certain references in laws

31. Any refercncc in any law to an atlorney-general or deputy attorney-general in
respect of the area of jurisdiction of a provincial or local division of the High Court, shall
be construed as a reference to a Director or Deputy Director, respectively, appointed
under thi.r Act, of the provincial or local division of the High Court in respect of the area 25
of jurisdiction of that division.

Short title and comnwnccnwnt

32. This Acf  shall be called the National Prosecuting Authority Act, 1997, and shall
come into operation on a date fixed by the President by proclamation in the Gazette.
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SCHEDULE

(Laws amended or repealed by section 30)

N u m b e r  and ytiar of law Tit le Extent uf anwndmcnl m’ repeal

Ac( Nn. 51 01 1977 Cril]lLrlill l’l-(Jcc(lulc Acl, 1977 ({J) l{cl~c:il  f,tsccli011s21  il](15.
(l,)  Alt!u!ltllltcljt,,  (sccti(}lI  I l l

hy ll]cclclcl i(ll][)l  s~ll>sccti~)ll

( 1 ) and Ibc  subs[ilu[ion  f,w

sobscc[ic)ns  (2). (3) and (4)

oflhe  following sukctinns:

“[(2)J~  ({/)  ‘flc dimlion

ofthc  [Minister] Nation;il

Dit-cclorolPutrlic  Prosccu-

ti(ltlscolltcllllllalcd  in scc[inn

I I ( 4  )ol(hc  National Pros-

cctlli]lgAutlltjl-ityAct,  1997,

shall state [he  name of [he

accused, lhc relevant ullcnce,

Ihc plitcca~  which (if known)

imd the [tlttorllcy-gcncr~ll]

Dirccmr in wh{xe nrea of

jul-isdictim [lhc umcncc was

mmnittcd  and the isttor-

ncy-genercsl in whose area
of jurisdiction] ~hc rclevan[

invcslig;~t inn and crimimd

prtwccctings $Ilnll Icollk

IIICIICCI [W L’(Jll[lllL’lCd  illl(l

C[)lnnlcncccl.

(b) A copy  of U]e direction

shall  bc served on (hc ac-

cusccf, and {IIC original

thereof shall, save  as is prc>-

vidcd  in subsection [(4)]@

be handed  in at dlc court  in

which tbc pmcccdings.  arc to

commence.

[(3)]Q  The ccnm  in which

Ihc  proceedings commcncc

shall have jurisdiction to act

with rcgmt to the oITcncc  in

queslion  as if (I1c ollcncc bad

been committed wilbin  Ihc

wca of jurisdiction of such

cuurt.
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Number and yeur of law Title (tent of amendment ur repeal

[(4)JQ  Where LIw [Minis-

ter] Natinnal Dimxor issues

a dimc[icrn  [under] conknl-

plMxI in suhscc~ion (1) alicr
;111  accuscll  11;1s  allcady all-

lx.; IILxl  ill ;I c(IIIII,  II IL.  i)ti~itl;ll

()( sucl) llircLti(Hl  flalll  Iw

I]andd  in a( (Iw  IclcvalIl  ]M()-

CCC(lillg\  :111(1  UIIWIIL.(1  [[) ttlC

ICC~Irll  01 IIIC plmuxlings,

and IIIC cuur(  in qucs[iun

shall-

((,)  cOUSC  IIIC WXUSCd  to hc

bt-ougb~  Iwlorc ii, and

When Lbc amrscd  Is f)c -

forc  it, adjourn ~hc pKr-

cccrlings (U a lime and 0

cfa(c  and to (hc cmr~ dCS-

iEnaM by (IIC Dircctnr

[atturney-genertrl] in

WIIUSC  area oljurlsdw(ion

(IIC said cl-iminal  prOcccd-

ings sbdl ccrmmcrrcc,

whereupon such time and

d a t e  and ccrrrtl  shall k

LICCIIKX1  10 Ix (be linw

;Ill(l 11:111,  all(l  Clnlll  :11).

[I(,il)(cd  ((w (Iw  lrial  of [Ilc

accused or m which dlc

proceedings pcncling

agains[  the accused arc

adjourned;

(b) forward  a copy of lIIC

rccorcl  of Lhc procccctings

(O the cocrr[  in which [bc

accuscct is [0 appmr, and

(hat  court  stlall  rcccive

such copy and continue

widl (hc pmcccdings

against ~hc  accrrscd  as if

such pmcecclings  had

commcncwl  before it.”.
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Nombcr  :Ind  year of ]aw

AcINo, 117 Of’  l!)~l IL+KMI Of scl-i~us @J

Otfcnccs  AIX,  199  I

lent  nf aowndmcmt m repeal

Amcndincn[  of seclion I by

the inscr[ion  allcr (he dclini-

tIon  of “Minister” of LIIC

following dctini~ion:

“ ‘N:lli[m:ll  I) IIccttN”  II ICa IIS

IIIC  N;!lioll;ll  l)IIL.uI~!I (II’  I’uII

IIc I’ltwcuuli{,n!  i!l)lx~illlc<l ill

lcrllls  al’ sccli~ln 179( I )((/)  t)l

\llc  ~[msli(uli[)ll  t)f Ilk’  l<c-

puhlic  al S~JLI(b  Afric;t. I{)(XI

(AIJ No. IOX (>( 1996);”’.

AIIIcnclnIcn(  of scc[ifm  2 by

[IW  subsli[u  iion  101-  suhsCc-

~icrn  (2) of k following sub-

scc[ion:

“ (2)  Tbc Iunctions  of Ilw

ollicc  stud]  bc pcrlwmml  b y

Ihc Director, subjccl  [0  tllC

con(ro]  anct  dlrccl  ions of k

[Nlinistm-]  National  Dlrcc-

f(ll’. ”.—

Tbc  wncndmm  of scc[ion

3—

(i) by the subs~i[u~ion for

subscclian  ( 1 ) of [be fo-

It}willg  wbwcli[m:

“(  I ) ((I) ‘1’lIt. lhlilli\-

(crl  l’wjidcil(  sI1:I II nll-

poinl  kl person  (CJ  IIIC 0(-

fice  of Dircclor: OIIicc

for Serious Emnonlic

Offcnccs.

(b) The person so alJ-

poinlccl  shall  bc a person

who  h:lS  hCCll ap poin~cct

as Dircckn’ under  sec(ion

12(1)((/)  and (2) of the

Nzticmal  Proscculing  Au-

thoi-ily  Act, 1997

[(i) has been  appaintcd

irs attorney-general

in terms of section

2A of the Attorney-

Gencral Act, 1992

(Act No. 92 of

1992); or
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umber tsnd year of law tk dent of nmcndnmnl ur repeal

(ii) is an utfker of the

State whu by virtue

of his qualifications

is cntitlcct tu hc ;ld -

Illillcll nml untlll)-

ri/l,tl 10 pracliw

:Ind IK cnrollwl as

XII advucxlu in

(crn]s of thu Admis-

sinn of AdvociIks

Act, 1964 (Act No.

74 of 1964), WI,

oftcr ubtuining
those qualilicaliuns,

WIIS concerned in

the application of

the law fur a period

Of :It Ims( 10 yews

or pcriu(ts  which

tugethcr amount to

:lt lWIS1 10  years].”;

(ii) by the substitu(icm 10r

subsections (2) and (3) OC

the toilowing subscc-

lions:
“(2) “1’IIc  Minislcr  Illay

(1{1111  (il]w  [~)  lill}c.  11111

sLllljCCt  (0 Slihdit)l)  ( ] )

;HKI  in cunsul  (atim wi[h

(hc National Dircclm’,

appoin[  m acting  Direc-

tor  [0 discharge tbc duties

of [he oilice of Director

whcncvcr k Dircclor  is

for  any  rcwwn  unab]c  (o

perform those du~ies. or

while  the appointmclll  of

a pet-son  tu Ihc  otlice  Of

Di!-eclor  is pending.

(3)  The Minister may,

in consulm!  ion wi[h  (IIC

Nalional DirccLor  and

subject 10 (hc laWS  gOV-

crning  LIIC  public  service,

appoln(  a person as an

assiskmt  or two  or more

persons as assistants to

IIIC  l)irccl(lr  l{) pcl’ltlrlll.

S,,l,jc<l  lo IIK’ CXIIII1<l I :111(1

diicc[i,llls  {11”  Illc  I)iiccl{w,

My ltlnci  ions {II (I1C  Di-

rector.”, -1



Number and !car of’ law

38

‘itlc ,xteot of amendment or rcpwd

1] AmendnIcnL  01 sccIIon  5—

(i)

(ii)

by  [he suhs[ilution  for

[pmglllph  (b) Crt’  sullscc-

lion ( I ) 01’ k Iollowing

pill; q!ropll:

“(/,)  11’  [II( I ~lillislcrl

N:  II I{m:Il I)ilcul{jl  Icl L’rs a

IIM([cr  iil iclali[m  10 tllc

;Illcgcd  collllniss  ion t)!-

a[~cmp  (cd culllnlissitln  01’

a serious mlnornic  of-

ICIICC I(1 LIw Dircctur’,  illc

Dilcclor  shall  hold  Ull

inquiry on II1:lL  Illat  [cr.”;

b y  (IIC suhs(i[u~iun  for

sobscctions  ( I I ) and ( 12)

nt’ d]c following sukscc-

tioms:
“(I I ) Thc Director

may. WIICLIICI’  or Ilot he 0!’—

she  holds  an inquiry. :Ind,—

if he nr shc dots hotd  an

inquiry. a~ any  [imc  prior

LO,  (luring  or  ~~ftct-  the

holding uf ~hc inquiry, il

IIC (w SIIC  is t)l lhc (q)ilt-

i,m III; II (111*  I’:k[s  ~liwlt)w,

(1IC  cull}lllisslfltl  {11”  ~111

rrtl’cncc by any person,

nutily  ~hc [attorney-gen-

eral]  Director of f>ubtic

Prosecutions concerned

accordingly.

( 12)  Uflrxl  the conlptc-

tion  of an inquiry, the

Director shall  fL1rnish  lIIC

[Nliniskr] Natiooai Di-

rcc(or  with a report on his

nr tlcr Iindlngs  and

rccOlll]llcllcl:iliolls,  if any,

and  Send a copy of the

rcpol-t  to the [attorney -

gemrml]  Dircc(m  0( PUh-

Iic Prosecutions con-

cerned.”.
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Number dnd !e:m of IU$V

ACI  No. 92 of 1992

Title

ANolllcy-~cllcral Act, 1992

Extent of nnwndmcnt or repeal

(c) Anlcndnlcnt of section 6A by

(IIC suhsti[utinn  for  subsec-

tion (2) of [bc fol Iowing  suk

dkr such powers Imw

bcm dcIcg:I(cd  m Ihc  Di-

rcc[{)i- or aulhor i/cd pcl-son

COIWCI-IVXI by k I Attor-

ncy-Gem!ral] Nalionnl

Dircctfw  ill (Crlns  01 SCX-
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AIEMORANDUM  ON THE OBJECTS OF THE NATIONAL
PROSECUTING AUTHORITY BILL, 1997

1. The Bill emanates from the provisions of section 179 of the Constitution of the
Republic of South Africa, 1996 (Act No. 108 of 1996) (the “Constitution”). Section 179
amongst ollwrs, provides for—

* (hc cstahlishnmnt  of’ a sillglc natioll:il prtwculing  aulll{)rily in Ihc Rcpuhlic in
lcrn]s  of an Ad of I’arlianlcn(;

* tbc appoin(mcn[  of a Na(ional Dirccmr of Public [’rosccutions  as bead of (I1c
national prmcculing aulborily;  and

* lbc appointment of Directors  of Public Proscculions  and prosecutors as
determined by an Act of Parliament.

2. In I-espcct of the appointincnt,  powers and cluties of tbc Directors, the Com[i[ution
ful-tber  provides thN-

(a) national legislation must ensure that the Directors of Public Prosecutors arc
appropriately qualified;

(b) the Directors are responsible for prosecutions in specific jurisdictions;
(c) the prosecuting authority exercises its functions without fear, favour  or

prejudice; and
(d) all ma[ters  concerning the prosccu[ing  authority must be determined by

national legislation.
3. The objects of the Bill are therefore to establish a single national prosecuting

authority and to give effect to the abovementioned constitutional requirements. The Bill
will also address the provisions with regard [o the prosecutors’ remuneration, the
legitimacy of the prosecuting authority and uniformity in respect of prosecutions.

4. The main provisions of the Bill are the following:
4.1 In terms of clause 3 the National Prosecuting Authority shall consist of the

National Director; Directors of Public Prosecutions (“Directors”); the Director: Oflice
for Serious Economic Offences;  Deputy Directors; and prosecutors.

4.2. An iiq>ortant aspect of tbc Bill is to ensure (Iult tbc national prosccu(illg  au[bority
cxcrciscs its Iunc[ions indcpcndcndy  wilboul in(crfcrcncw I“lolll the cxcculivc aid olhcr
sectors but subject only to the Constitution anLI the law. This principle is cnshl-incd ii)
clause 5. In lhc first instance clause 5( I )(a) provides that a member of the national
prosecution authority shall serve impartially and exercise, carry out or perform his or her
powers, duties and functions in good faith and witbout fear, favour  or prejudice and
subject only to the Constitution and the law. Clause 5(1)(b) prohibits any person to
interfere with, hinder or obstruct the national prosecuting authority or any member
thereof in the exercise, carrying out or performance of its, his or her powers, duties and
functions relating to the institution and conducting of prosecutions. A contravention of
this provision is an offence in terms of clause 28.

4.3 Chapter 3 of the BilI deals with the structure of [be national prosecuting authority.
In this regard the following provisions are important:

(a) In clause 6(2)(L), (c) and (d) provision is made for [he appointment of two or
three Directors, one or more Deputy Directors and prosecutors at the Olhce of
the National Director. In terms of these provisions it will bc possible to
appoint experienced personnel in the Ollice of the National Director with a .
view to assist him or her.

(b) In terms of clause 7 an Office for tbc prosecuting authority is established at
each of the provincial divisions of the High Court and the Witwatersrand
Local Division of the High Court. The President may also by proclamation in
the Gazelte and in consuhation  with the Minister establish an OffIce of the
Director of Public Prosecutions at any other local division of the High Court
and may determine the name of the Office.

4.4 Cbaptcr 4 deals with quali[~cations,  lcrm of ol’ficc and tbc powers, duties and
full~’tit)lls  of I\  IL’ Naliolml  l)il’CL’[{Jl’.  [II  ICI’IIIS (I fL’l[Iusc ~ tllc  Nati~lllal [jirucl(w  IIIIISI  IX all

apprvprialcly ~lualilicd. Iil :Illd Ilmpcr pcrsol).  I:ulllwrlll(m IIlc  Iollowillg p rov i s ions  arc
impwlanl:

(o)  Clause 9(l) provides that the National Director shall hold ollicc f’or a fixed
term, determined by the President but not exceeding seven years. The
National Director may be reappointed, if eligible, for one additional term, but
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must vacate his or her office at the age of 65 years. Clause 9(5) to (8) regulates
the suspension and removal from office of lhe National Director.

(b) Clauses 10 and 11 provide for the powers, duties and functions of the National
Director. It is important w note that the National Director may personally
bring proceedings, which may include the institution of criminal proceedings,
in n compctcnt court in the name of the State (clause 10(1 )(b)).  This will
incluctc [hc power [0 appear in (I1C Constitutional Court rcprcscnting the
intcmsts  of (I1C prosecuting aulhorily. I:ulwliol]s rclatitlg to his or I]cr  powers
cnmna[ing from k Conslilution, rc[atil]g to the prosecuting aulhorily  as a
whole, Ilm in[crcsls ot’ Dircc[ors  and prosecutors, the training ol proscculors,
the subn}ission  of rcporls, C(C , :trc also included in this clause. In terms of
clause I I the National Director  also has (he power to hold inquiries in respect
of certain ollences or category of ol~mwcs and to direct that the investigation
and prosecution in respect of certain offcnces he transferred from one area of
jurisclic[ion to another area of jurisdiction.

4.5 Chapter 5 of the 13ill  deals with matters relating to the Directors. The most
important provisions in this regard are the following:

(a) Clause 12 provides for the appointment of four diirerent classes of Directors,
namely Directors to bc appointe&-
(i) in the OIXce  of the National Director (clause 12( 1 )(a));

(ii) in respect of each provincial division of the High Court and the
Witwatcrsrand Local Division of the High Court (clause 12( 1 )(b));

(iii) in respect of any other local division of the High Court if necessary; and
(iv) to perform certain specific functions (clause 12(1)(d)).

(b) The qualifications for Directors are set out in clause 12(2).
(c) The provisions regarding the term of ollice, suspension and removal from

otXce of a Director arc similar to that of the National Director except that
Parliament is not involved (clause 13).

(d) Clause 14 provides for the appointment of Deputy Directors by the Minister.
(e) Clause 15 provides for the powers, duties and functions of Directors and

Dcpu(y  Directors. In Ibis regard clamw 15(2)(’() and (5) spccilically Il]iikc
provision [br intcractiwl  bctwccl] tllc Dircclors  al)d tl]c Provincial Conmlis-
sioners of the police service.

4.6 Chapter 6 deals with the delegation of authority to prosecutors by the Director.
Prosecutors in the High Court will receive their delegations to prosecute under clause
16( 1 )(a), whereas prosecutors in the lower courts will receive their delegation under
clause 16( 1)(6). Delegations shall only be made in respect of persons who are
appropriately qualified to be appointed as prosecutors (clause 16(2)). Where a
prosecutor is not available, an unqualified person may be delegated for the purpose of
postponing the cases. Clause 17 makes provision for the powers, duties and functions of
prosecutors.

4.7 Chapter 7 deals with the renluneration  and other conditions of service of members
of the prosecuting authority. In this regard a clear distinction is drawn between the
position of the National Director and Director on the one hand and the Deputy Directors
and prosecutors on the other. The remuneration and other conditions of service of the
National Director and the Director shall be determined by the President (clause 18),
whereas the conditions of service of the Deputy Directors and prosecutors (except
remuneration) shall be determined by the provisions of the Public Service Act (clause
20). In clause 19 provision is made that, in respect of the remuneration of Deputy
Directors and prosecutors, the Minister of Justice shall, with the concurrence of the
Minister of Finance, determine salary scales for prosecutors from time to time by notice
in the Gazette.

4.8 Chapter 8 deals with general provisions such as—
(a) the National Director’s responsibility towards the Minister of .fusticc and the

hlinistcr’s et)-ol~lill:lli~~l] funutions  (CI:IUSC  2 I );
(b) tlw subn~ission  O( annual rcp[wts  by (Iw Na[i(nlal Dircc(or and the [)ircctors

(d:lLIsC ~~(  i )((/j  Wld  (b));
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(cl)

(e)
(f)
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the expenditure of the prosecuting authority and accounting responsibility in
respect of the national prosecuting authority (clause 23);
(he appointment of administrative staff to the various offices of the national
prosecuting authority (clause 24);
the making of regulations by the Minister (clause 27); and
transitional arrangements regarding the persons currently holding ollicc as
attorney-general or acting attorney-gcncrni (clause 29).

5. A draft Bill was circulakd kJr CmIIIIICtI(  ((I various  stakcbokkrs, I’(w L-X: IIIIplC.  (Iw
judiciary. proscuut[)rs associations, ;Ittt)rilcys-gcllcl;il,  regional olliccs of Ihc Department
of Jus(icc, senior public prowcutors, State A[(orncys, the Association of Law Socictics,
tbc General Council 01 (Iw Bar, Nadcl, BLA, the Director O( OSEO, Chief Ma,gis[ratcs,
magistrates and .iusticc College.

In the opinion of the Department of Justice and the State Law Advisers this Bill
should 1X dealt will] in Icrms  of section 75 of the Constitution of the Rcpuhlic  of
South Africa, 1996.


