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BILL
I’o provide for co-operative environmental govername  by establishing principles
for decision-making on matters affecting the enviro]lment,  institutions that will
promote co-operative governance and procedures for I o-ordinating  environmental
functions exercised by organs of state; and to provide for matters connected
therewith.

PREAMB1,E

WHEREAS many inhabitants 01” South  Africa Iil c in an ( nvironmen[ that is hamtul to
theirhcaltb  and well-king:

everyone  has [he right  (() an cnvir(mmcnl  that is not Iurml’ul to his or her h e a l t h  or
wcli-twing;

the State must  respect, pro(cc(,  pr(m{)[c and l“ullil [he soc ia l ,  ccontmlic  a n d
cnvir(mnwntal  righ(s  0(’ everyone and strive to nwd (lie basic needs 01 pt-cvim>ly
disadvantaged communities:

sllst:iitliible  cieveloplllctlt requires the inlcgmli(m  (Jt’socidl Ccotlorllic ;ltlclcr li’irolltllctlt:ll
f:lct{)[5 in the planning. illll)lclllctlt:ltiotl  and Clalualio( 0[ decisions  to ensure  that
dcvelopnwnt  serves  present anLI l’uturc  generations:

poverty isa tll:ij()r c;iLlsc ()lll:lrlll t()llle etl\ir()t)lllelll:

every (me has the right toh:ivet  llccllvirotlt~lctlt”  ptx)tcctcd Ior(he twncfit olprewnt  and
tl]tlire getlcr:ltions, through rcason:iblc iegislalivc  :Inciotle  rl]]e:lsllrestl l:tt-

prevent pollution an decological degradation:
pi(mmte c(mscrvation:  and
secure ecologically sustainable development and u;e of natural resources while
promoting justifiable ec(m(~lllic WKJ  so~i~l ~levelml  ent;

the environment is a functional area dc occurrent natioml and prmincial  legislative
competence, and all s[~heresol’goverl~tllc[lt”  ;itld~lllorg:lllsotst:ltc” must cmyxratc  with.
cmsuit  and support one another:

AND WHEREAS it is desirahle-
that the law develops a framework for inte:ratitlg W(X1 Clltir[)rltllctlt;ll  nlanage-
mcnt into all development activities:
that the law should promote certainty with regard to lccisiot~-l~l:tki[lg by organs of
state on matters al~ecting  (he environment;
that the law shoLI!d establish principles guiding the c xercise of functions allecting
the environment:
that the law should insure th:d organs 01 state mainl lin the principles guiding the
cxerciw ~)t functions ail’ccting the cnvir(mnwnt;
th:lt the law should establish procedures  aml insritut ons to facilitate and promote
co-opcr:ltive”  government and illtcrgovcrlltllelll:ll rci:tions:
that the law should establisb prcwcdlll”cs and illstitLlt  ms to faui]ila(e  and prm[)te
public  participati(ln  in envir(mnwntill governance:
th:tt the law should be ent(mml by the State and II1O the law sh[)uld faciiittite the
cnlorccmcnt 01 cnvir(mnmtal  I:iws by civil society:
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IT IS NOW ENACTED by (he Parliament of the F epublic of South Africa. as
lollows:-
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I)efinitions

1. ( 1 ) [n this Act. unless the context requires otherwis  :—
(i) “activities’” when used in Cbaptcr 5 means pc Iicics, program rnes, plans and

projects:  (ii)
(ii) “Agenda 21” means the ch)cumcnt by that name adopted at the United

N~timrs Conference of’ Environment and Development held in Rio de Janeiro.
Brazil in June ]Wl:(i)

(iii) “best pmcticable environmental option” mew-s the option that provides the
most benefit or causes the least damage  to the environment as a whole. at a
cost acceptable to society, in the long term as veil as in the short term; (iv)

(iv) “co]lllllerci:llly  c{~nticlenti:ll  in forr~lati()ll  ''rne:lrs  c[~mmercial illfc)rmation,  the
disclosure of which would prejudice to an unreasonable degree the commer-
cial interests of the holder: Provided thtit detail i of emission levels and waste
products must not be considered to be commercially confidential notwith-
standing any provision of this Act orany othe] law; (xxvii)

(v) “Comnliltee” means the Committee for En\iron]mental  Co-ordination re-
ferred 10 in section 7: (xiv)

(vi) “conlmunity ’’mean sany, group  ofpersonsora  ~artofsuch  agroupwhoshare
common interests, and whoregtird themselves as a community; (x)

(vii) “Constitution” means the Constitution of the Fepublic of’ South Africa, 1996
(Act No. 108 of’ 1996): (xi)

(viii) “Department”’ means the Department of’ Envir~mmental  Affairs and Tourism;
(v)

(ix) “Director-General’” means the Director-General of Environmental Affairs and
Tourism: (vi)

(x) “ecosystem” means a dynamic system of plant, animal and micro-organism
communities and their non-living environment interacting as a functiorml
unit: (vii)

(xi) “environment” means the surroundings withir,  which humans exist and that
are made LIp ()(—
(i) the land. water and atmosphere of the earih;

(ii ) Illicr(}-{)rg:tnisrlls, plant and animal life;
(iii) any part or combination of (i) and (ii) arw the interrelationships among

and between them; and
(iv) the physical, chemical, aesthetic and cul[llral properties and conditions

of the foregoing that intlucnce  human health and well-being: (xviii)
(xii) “environmenttil  illlplelrlellt:ltion plan” means an implementation plan re-

ferred to in section I I: (xxi)
(xiii) “environmental management plan” means a m magement  plan referred to in

section I I; (xix)
(xiv) “environmental management co-operation agrl:ement”  means an agreement

referred to in section 35( I ): (xx)
(xv) “financial year” means a period commencing on 1 April of any year and

ending on 3 I March of” the following year; (vii!)
(xvi) “Forunl”  means the Ntitional  Environmental Advisory Forum referred to in

section 3: (ix)
(xvii) “haztird” means a source of or exposure to dar.ger; (x)

(x\iii) ‘“international environmental instrument” me<ms any international agreem-
ent. declaration. resolution, convention or Frotocol which relates to the
management of the environment; (xiii)

(xix) “MEC” means the Member of the Executive (’ouncil to whom the Premier
has assigned the performance in the province [f the functions entrusted to a
MEC by or under such a provision: (xv)

(xx) “Minister” means (he Minister of Environmental Affairs and Tourism: (xvi)
(xxi) “natitmal  department” means a department of’ S ate within the national sphere

of government; (xvii)
(xxii) ‘.(wgan of” state” means organ of” state as define I in the Constitution; (xxvi)

(xxiii) “person” includes a juristic person: (xxii)
(xxiv) “pot lu(ion” means any change in the environm :n[ caused by—

( i ) substances;
(ii ) radioactive  (w other waves; or

( iii) noise. (xiours.  dust or beat.
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emitted from any activity, including the st(rage or treatment of waste or
substances, construction and the provision of’ ;ervices, whether engaged in by
any person or an organ of state, where that change has an adverse effect on
human health or well-being or on the composition, resilience and productivity
of natural or managed ecosystems, or on ma [erials useful to people, or will 5
have such an effect in the future; (iii)

(xxv) “prescribe” means prescribe by regulation in the Gazette;  (xxix)
(xxvi) “provincial head of department” means the brad of the provincial department

responsible for environmental affairs: (xxiii)
(xxvii) “regulation” means a regulation made under this Act; (xxiv) I ()

(xxviii) “state land” means land which vests in the national or a provincial
government, and includes land below the higtl water mark and the Admiralty
Reserve, but excludes land belonging to a Io( al authority; (xxv)

(xxix) “sustainable development” means the integration of social, economic and
environmental factors into planning, implementation and decision-making so Is
as to ensure that development serves present ~md future generations; (xxviii)

(xxx) “this Act” includes the schedules, and regulations and any notice issued under
the Act. (xii)

(2) Words derived from the word or terms defined have corresponding meanings,
unless the context indicates otherwise. 20

(3) A reasonable interpretation of a provision which i ; consistent with the purpose ot’
this Act must be preferred over an alternative interpretat on which is not consistent with
the purpose of this Act.

(4) Neither—
(a) a reference to a duty to consult specific persons or authorities, nor 25
(b) the absence of any reference in this Act to a dlty  to consult or give a hearing,

exempts the olllcia] or authority exercising a power or .Jerforming a function from the
duty to act fairly.

CHAPTER 1

NATIONAL ENVIRONMENTAL MANAGE MENT PRINCIPLES 30

Principles

2. ( I ) The principles set out in this section apply t uwughout  the Republic to the
actions of all organs of state that may significantly affetl the environment at]d-

(a) shall apply alongside all other appropriate and relevant considerations,
including the State’s responsibility to respect. protect, promote and fulfil the 35
social and economic rights in Chapter 2 of th: Constitution and in particular
the basic needs of categories of persons disadvantaged by unfair discrinlina-
tion;

(b) serve as the general framework within which environmental management and
implementation plans must be formulated; 40

(c) serve as guidelines by reference to which any I lrgan of state must exercise any
function when taking any decision in term: of this Act or any statutory
provision concerning the protection of the en ‘ironment;

(d) serve as principles by reference to which a c mciliator appointed under this
Act must make recommendations; and 45

(e) guide the interpretation, administration and ilaplementation of this Act, and
any other law concerned with the prwtec tion or management of the
environment.

(2) Environmental management must place people and their needs at the forefront of
its concern, and serve their physical, psychological, developmental. cultural and social 50
interests equitably.

(3) Development must be socially. environmentally a ld economically sustainable.
(4) ((1) Sustainable development requires the consic eration of all relevant factors

including the following:
(i) That the disturbance of ecosystems and 10 is of biological diversity are 55

avoided, or, where they cannot be altogethe” avoided, are minimised and
remedied:



12

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

that pollu(ion and degradation of the environme!rt are avoided, or, where they
cannot be altogether avoided. are minimised an~ remedied;
that the disturbance of landscapes and sites that t onstitute the nation’s cultural
heritage is avoided, or where it cannot be altoget.ler  avoided, is minimised ml
remedied: 5
that waste is avoided, or where it cannot be altog~ther avoided, minimised and
re-used or recycled where possible and otherwise disposed of in a responsible
manner;
that the use and exploitation of non-renewable n.ltural resources is responsible
and equitabie, and takes into account the consequences of the depletion of the 10
resource:
that the development, use and exploitation of renewable resources and the
ecmsystemsof  which they arepar[donotexceec  the level beyond which their
integrity isjeopardised;
that arisk-averse  and cautious approach isappl  ed, which takes into account 15
the limits of current knowledge about the consequences of decisions  and
actions; and
that negative impacts on the environment aml on people’s environmental
rights be anticipated and prevented, and whe e they cannot be altogether
prevented, are minimised and remedied.

(b) Environmental management must be integrated, acknowledging that all elements
of’ the environment are linked and interrelated. and it mus take into account the etfects
of decisions on all aspects of the environment and ail p~ople in the environment by
pursuing the selection of the best practicable environment al option.

(~) Environmental justice must be pursued so that ad /erse environmental impacts
shall not be distributed in such a nmnner as to unfairly ciis :rirninate against any person,
particularly vulnerable  and disadvantaged persons.

(d) Equitable access to environmental resources, benel [s and services to meet basic
human needs and ensure human well-being must be pursued and special measures may
be taken to ensure access thereto by categories of persms  disadvantaged by unfair
~iiscritllill:itit)tl.

(e) Rcsponsibiiit y for the environmental heaith and sal ;ty consequences of a policy,
prx~gramme,  project, product, process, service or ac[ivity e <ists throughout its iife cycle.

(/) The imticipation  of aii interested tind affecte i parties in environmental
governance must be promoted, and aii people must have t le opportunity to deveiop the
understanciing. skiiis and capacity necessary for achie)ing  equitable and etiective
participation, and participation by vulnerable and disadvantaged persons must be
ensured.

(Cq) Decisions must take into account the interests, needs and vaiues of aii interested
and atiected parties, and this inciudes recognizing aii fores of knowiedge,  inciuding
traditidnai  and ordinary knowiedge.

(h) Community weiibeing and empowerment must b{ promoted through environ-
mental education, the raising ofenvironrnental awareness, the sharing of knowiedge and
experience and other appropriate means.

(i) The sociai, economic and environmental impa:ts  of activities, inciuding
disadvantages and benefits, must be considered, assessed and evaiuated,  and decisions
must be appropriate in the iight of such consideration ant. assessment.

(j) The right of workers to refuse work that is harmfui  to human heaith or the
environment and to be informed of dangers must be respt cted and protected.

(k) Decisions must be taken in an open and transp: rent manner, and access to
information must be provided in accordance with the iaw

(/) There must be intergovernmentai ccl-ordination and harmonisation of poiicim,
legislation and actions reiating to the environment.

(}H) Actuai or potentiai conflicts of interest betweet organs of state shouid be
rest)l\’cd lilrough conflict resolution procedures.

(Jt) Globtii  and international responsibiiities relating o the environment must be
(discharged in tile nationai intewst.

(~j) Tile environment is hcid in pubiic trust for the I eopie, the beneficial use of
cnvironmcntai  resources must serve the pubiic interest and the environment must be
protected as the peopie’s  common heritage
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(p) The costs of remedying pollution, environment:d  degradation and consequent
adverse health effects and of preventing, controlling o:” minimizing further pollution,
environmental damage or adverse health effects must b > paid for by those responsible
for harming the environment.

(q) The vital role of women and youth in en~ ironmental  management and
development must be recognised and their full participation therein must be promoted.

(r) Sensitive, vulnemble,  highly dynamic or stressed ecosystems, such as coastal
shores, estuaries, wetlands, and similar systems require specific attention in manage-
ment and planning procedures, especially where they ae subject to significant human
resource usage and development pressure.

CHAPTER 2

INSTITUTIONS

Part 1: National Environmental Adv ‘sot-y  Forum

Establishment, objects and functions of National Environmental Advisory Forum

3. ( 1 ) The National Environmental Advisory Forum i; hereby established.
(2) The object of the Forum is to-

(u) inform the Minister of the views of stakeholdl rs regarding the application of
the principles set out in section 2; and

(b) advise the Minister OII-
(i) any matter concerning environmental mz nagement and governance and

specifically the setting and achievement of objectives and priorities for
environmental governance; and

(ii ) appropriate methods of monitoring com )liance with the principles set
out in section 2.

(3) The Forum may, on its own initiative and after consultation with the
Director-General, draw the Minister’s attention to any mitter  concerning environmental
management requiring attention, and the Minister may re ‘er matters for consideration by
the Forum.

Composition

4. (1) The Forum consists of at least 12 but not more ihan 15 members appointed by
the Minister.

(2) The Minister appoints persons who represent stake holders, and persons who have
experience, expertise or skills necessary to enable the F{ rum to carry out its functions:
Provided that the Minister must take into account the desirability of appointing women,
youth and persons disadvantaged by unfair discriminati~  m and ensuring representation
of vulnerable and disadvantaged persons.

(3) Before persons contemplated in subsection (2; are appointed, the Minister
must—

(a) invite nominations from organised labour, or;!anised business, non-govern-
mental organisations and community-based or,:anisations  in a manner that he
or she may consider appropriate, and invite nor ~inations from others by notice
in the Gazeffe, at least two nationally distributed newspapers, appropriate
local newspapers and on the radio specif~ing  a period within which
nominations must be submitted;

(b) stipulate in such notice, the procedure to be adopted regarding such
nominations; and

(c) consult with—
(i) the MECS; and

(ii) the Committees of the National Assembl.i  and the National Council of
Provinces that scrutinise environmental a fairs.

(4) The Minister appoints the chairperson of the Fort m.
(5) (a) Each member of the Forum designates, with t] Ie concurrence of the Minister

5
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and (he organ  isa[ion  or person who nominated him or h~ r, an alternate to take his or her
place it he or she is unable to attencl a meeting of the Fwum.

(b) The Minister may appoint a replacement for a n]ember  who vacates his or her
oflicc in terms of section 5(3), and the Minister may inv te nominations from the sector
or tlrganisation  that nominated  such member.

(6) The replacement must serve for the balance of’ tt e term of the person he or she
rcpiuces.

(3mditions of appointment to Forum

S. ( i ) A member of tllc Forum holds otlice Ior ;i period of two years.
(2) At Ihe expiry of his or her ierm of office it mety her may be appointed for one

further term.
(3) A member or rcpl:lcclnent nlember  of the Forum n ust vacate his or her oflice if—

(o) the Minister at any time terminates such term of office for good reason;
(b) he or she can no longer perform his or her du ies on the Forum;
(() he or she is convicted of a criminal olfcnce,  involving dishonesty. and is

sentcnccd  to imprisonment without the optiot  of a fine;
(d) he or she is absent from more than two consecutive meetings of the Forum

withoul the leave of’ the chairperson; or
(c) he or she resigns by way of written notice to he Minister.

(4) Members of’ the Forum and members of’ a cmnmi[tee  of the Forum may be paid
such remuneration and allowances for their services as the Minister may determine with
the concurrence of the Minister of Finance.

(5) Ii any member of the Forum or his or her spouse t as a direct or indirect financial
interest in any matter before the Forum, he or she shall 3isclose such interest and may
not take part in any discussion regarding such matter.

Functioning of Forum

6. ( I ) The Minister must-
(a) lay down rules for the functioning of the Forum, including-

(i) by publication in the Gazette, a constitution for the Forum which may
contain provisi(lns  relating to—
(ml)  advice on matters related to Chaptel 6;
(M) participation in meetings relating to international environmental

matters;
(co subcommittees and working groups of the Forum:

(ii) the manner and timing of reports by the ‘Torutn; and
(iii) consultation with the Director-General;

(b) with the concurrence of the Minister of Finance make available funds for the
functioning of the Forum for purposes other th: n the payment of remuneration
referred to in section 5(4), fron-
(i) money appropriated by Parliament fur ths purpose: and

(ii ) funds obtained from donations or grants.
(2) The Director General may-

(a) designate as many oflicers and employees as hl or she may deem necessary to
assist the Forum in the performance of its WOI k; and

(h) engage persons on contract to assist the Forum in the performance of its work.
(3) The Minister nlllst present an annual report to Parliament on the work of the

Forum, including (he following:
((~) the work plan for the next year;
(b) information and recotnrnendations  submitted; md
(t) financial report and budget.

(4) The meetings of the Forum must be open to the public and all documents
c(msidered  or produced by the Forum must be available for inspection by the public.

Part 2: Committee for Environmental (“lo-ordination

Establishment, objects and functions of Committee

5
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(2) The object of the Committee is to promote the ~ ntegration  and co-ordination of
environmental functions by the relevant organs of state and in particular to promote the
achievement of the purpose and objectives of environrlental  implementation plans and
environmental management plans as set out in section 12.

(3) The functions of the Committee shall include the following:
(a)

(b)

(c)

(d)

(e)

V)

(g)

(h)

5
scrutinizing, reporting and making recommendations on the environmental
implementation plans submitted to it in accordance with section 15;
investigating and making recommendations regarding the assignment and
delegation of functions between organs of stai e under this Act or any other law
affecting the environment and regarding the mactical working arrangements, 10
including memoranda of understanding, between the organs of state repre-
sented by members and other organs of state;
investigating and recommending the establi shrnent of mechanisms in each
province, with the concurrence of the MEC, for providing a single point in the
province for the receipt of applications for authorisations, Iicences and similar 15
permissions required for activities under Ieg:d provisions concerned with the
protection of the environment where su :h authorisations, licences  or
permissions are required from more than one organ of state, and procedures
for the co-ordin;ited  consideration of such applications by the organs of state
concerned; 20
making recommendations to co-ordinate the application of integrated
environmental management as contemplated in Chapter 5, including co-
operation in environmental assessment prx~cedures and requirements and
making determinations regarding the prevention of duplication of efforts as
contemplated in section 24(4); 25
making recommendations aimed at securing compliance with the principles
set out in section 2 and national norms and standards contemplated in section
146(2)(h)(i) of the Constitution;
making recommendations regarding the hat-l nonisation of the environmental
functions of all relevant national departments and spheres of government; 30
advising the Minister on providing guidelines for the preparation of’
environmental management plans and envir  mmental  implementation plans;
and
endeavoring to ensure compliance with the principle set out in section 2(2)

45

by making appropriate recommendations, requiring reports from its members 35
and advising government on law reform.

Composition of Committee

8. ( 1 ) The Committee comprises:
(a) the Director-General: Environmental Affa rs and Tourism, who acts as

chairperson; 40
(b) the Director-Genertii:  Water Affairs and Fort stry;
(c) the Director-General: Minerals and Energy;
(d) the Director-General: Land Affairs;
(e) the Director-General: Constitutional Develo})ment;
(~) the D~rector-General:  Housing;
(g) the Dmector-General:  Agriculture;
(h) the Director-General: Health;
(i) the Director-General: Labour;
(j) the Director-General: Arts, Culture, Science and Technology;
(k) the provincial heads of department appoi lted by the Minister with the 50

concurrence of the MEC;
(/) a representative of the national organisation :ecognised  in terms of section 2

of the Organised Local Government Act, 1997 (Act No. 52 of 1997),
appointed by the Minister with the concurrel Ice of that organisation; and

(m) any other Director-General appointed by the vlinister with the concurrence of 55
the Minister under whose portfolio that Dep Lrtment falls.

(2) (u) The Committee may co-opt persons to assist it in carrying out its functions.
(b) The Committee may invite persons to attend ts meetings and to assist it in

carrying out its functions.
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(3) In making the appointments as contemplated ins lbsection (2)(u), the Committee
must give due consideration to representation of the Io:al sphere of government.

(4) Every member of the Committee referred to in ;ubsection  (1), must appoint an
alternate member with the necessary authority from his or her department or provincial
government. 5

(5) The alternate member appointed under subsectio”l  (4) must act in such member’s
absence or inability to act as member of the Committee.

Meetings of Committee, subcommittees and working groups

10
9. (1) The Committee meets at least four times a ye; r.
(2) The Director-General determines:

(u) the procedure for convening meetings of the Committee;
(h) the quorum for meetings;
(c) procedures at meetings; and
(d) records the Committee must keep.

(3) The Director-General furnishes the Minister with copies of the minutes of all 15
meetings, within three weeks of such meetings.

(4) The Committee may establish ad hoc  and permanent subcommittees to assist the
Committee in the performance of its functions, and such subcommittees may include
persons who need not necessarily be members of the [ ommittee.

(5) The Committee may establish ad hoc  working gnwps to assist a subcommittee in 20
the performance of its functions, and such working grwrps may include persons who
need not necessarily be members of the subcommittee.

(6) Every subcommittee established in terms of sut section (4) must report at each
meeting of the Committee on its own activities as well as those of any working groups
established in terms of subsection (5) to assist the subcommittee. 25

Report of Committee

10. ( 1 ) The Committee presents an annual report on it,; activities to the Minister on the
following:

(a) the work of the Committee and the work pla] ~ for the next year;
(b) comments submitted to the Director-General (m the environmental implemen-  30

tation and environmental management plans -eceived;
(c) recommendations made in respect of environmental implementation and

environmental management plans received;
(d) recommendations made in order to secure compliance with the principles set

out in section 2 and national norms and stare ards; 35
(e) law reform undertaken and proposed by org ms of state represented on the

Committee;
~) compliance with environmental implementation and management plans by

municipalities; and
(g) any other matter relevant to the co-ordination of policies, plans and 40

programmed that may affect the environment
(2) At the request of members of the public, the Committee must make copies

available of the report contemplated in subsection (1).
(3) The Minister must present an annual report to ?arliament  on the work of the

Committee, including the matters listed in subsection ( i). 45

CHAPTER 3

PROCEDURES FOR CO-OPERATIVE GOVERNANCE

Environmental implementation plans and management plans

11. ( I ) Every national department listed in Schedule as exercising functions which
may affect the environment and every province m 1st prepare an environmental 50
implementation plan within one year of the promulgation of this Act and at least every
four years thereafter.

(2) Every national department listed in Schedule 2 as exercising functions involving
the management of the environment must prepare an el vironmental  management plan
within one year of the promulgation of this Act and at b ast every four years thereafter. 55
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(3) Every national department that is listed in both Schedule 1 and Schedule 2 may
prepare a consolidated environmental implementation and management plan.

(4) Every organ of state referred to in subsections ( 1 ) and (2) must, in its preparation
of an environmental implementation plan or envirol I mental management plan, and
before submitting such plan take into considerate m every other environmental
implementation plan and environmental management plan already adopted with a view
to achieving consistency among such plans.

(5) The Minister may by notice in the Gazetfe—
(a} extend the date for the submission of any environmental implementation plans

and environmental management plans for periods not exceeding 12 months;
(b) on application by any organ of state, or on his or her own initiative with the

agreement of the relevant Minister where it ;oncerns a national department,
and after consultation with the Committee, amend Schedules 1 and 2.

(6) The Director-General must, at the request of a national department or province
assist with the preparation of an environmental impler ]entation plan.

(7) The preparation of environmental implement ~tion plans and environmental
management plans may consist of the assembly of int ormation  or plans compiled for
other purposes and may form part of any other proces! or procedure.

(8) The Minister may issue guidelines to assist provi Ices and national departments in
the preparation of environmental implementation a:ld environmental management
plans.

Purpose and objects of environmental impIementa lion plans and environmental
management plans

12. The purpose of environmental implementation a Id management plans is to—
(a)

(h)

(c)
(d)

‘ (e)

co-ordinate and harmonise the environmemal  policies, plans, programmed
and decisions of the various national departments that exercise functions that
may affect the environment or are entrusted ‘.vith powers and duties aimed at
the achievement, promotion, and protection of a sustainable environment, and
of provincial and local spheres of govemme] It, in order to:
(i) minimise the duplication of procedures and functions; and

(ii) promote consistency in the exercise o.- functions that may affect the
environment;

give effect to the principle of co-operative ).,ovemment  in Chapter 3 of the
Constitution;
secure the protection of the environment acrl )ss the country as a whole;
prevent unreasonable actions by provinces in respect of the environment that
are prejudicial to the economic or health int arests of other provinces or the
country as a whole; and
enable the Minister to monitor the achievement, promotion, and protection of
a sustainable environment.

Content of environmental implementation plans

13. (1) Everv environmental implementation plan must contain:
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(u)

(b)

(c)

a description of policies; plans and programr.~es  that may significantly affect
the environment;
a description of the manner in which the I :Ievant national department or
province will ensure that the policies, plans and programmed referred to in
paragraph (a) will comply with the principle;  set out in section 2 as well as
any national norms and standards as envisag;d  under section 146(2)(b)(i) of
the Constitution and set out by the Minister, >r by any other Minister, which
have as their objective the achievement, pr.]motion, and protection of the
environment;
a description of the manner in which the r devant national department or
province will ensure that its functions aie exercised so as to ensure
compliance with relevant legislative provisi( ns, including the principles set
out in section 2, and any national norms :md standards envisaged under
section 146(2)(b)(i) of the Constitution and s:t out by the Minister, or by any
other Minister, which have as their objective t ~e achievement, promotion, and
protection of the environment; and
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(d) recommendations for the promotion of ths objectives and plans for the
implementation of the procedures and regul: tions referred to in Chapter 5,

(2) The Minister may, after consultation with the Con,unittee,  make regulations for the
purpose of giving effect to subsections (l)(b) and (c).

Content of environmental management plans

14. Every environmental management plan must coutain-
(a) a description of the functions exercised by the relevant department in respect

of the environment;
(b) a description of environmental norms and standards, including norms and

standards contemplated in section 146(2)(h)(i) of the Constitution, set or
applied by the relevant department;

(c) a description of the policies, plans and programmed of the relevant department
that are designed to ensure compliance witl its policies by other organs of
state and persons;

(d)  a description of priorities regarding compliance with the relevant depart-
ment’s policies by other organs of state and persons;

(e) a description of the extent of compliance with the relevant department’s
policies by other organs of state and persons,

(j a description of amangements  for co-operation with other national depart-
ments and spheres of government, incluc!ing any existing or proposed
memoranda of understanding entered into, or delegation or assignment of
powers to other organs of state, with a bearing on environmental management;
and

(g) proposals for the promotion of the objectives :md plans for the implementation
of the procedures and regulations referred to in Chapter 5.

Submission, scrutiny and adoption of environmen~al implementation plans and
environmental management plans

15. (1) Every environmental implementation plan an3 every environmental manage-
ment plan must be submitted to the Committee by a d::te  to be set by the Minister.

(2) (a)  The Committee scrutinises every environmental implementation plan and
either recommends adoption of such plan or reports to tbe Minister as well as every other
Minister responsible for a department which is represen ted on the Committee and every
Provincial Premier concerned on the extent to which the environmental implementation
plan concerned fails to comply with—

(i) the principles in section 2;
(ii) the purpose and objectives of environmental implementation plans; or

(iii) any relevant environmental management plan,
and specifies changes needed in the environmental im~ lamentation plan concerned.

(b) If the Committee recommends adoption of an environmental implementation
plan, then the relevant organ of state must adopt and publish its plan in the relevant
Gazette within 90 days of such approval and the plan be:omes  effective from the date of
such publication.

(3) Any difference or disagreement between the Committee and a national department
regarding either a failure to submit or the content of an environmental implementation
plan may, if it cannot be resolved by agreement between the parties concerned, be
referred by the Director-General for determination by the Minister in consultation with
the Ministers responsible for the Department of Land Affairs, Department of Water
Affairs and Forestry, Department of Minerals and Energy and Department of
Constitutional Development.

(4) Any difference or disagreement between the Corn nittee and a province regarding
either a failure to submit or the content of an environm.mtal  implementation plan may,
if it cannot be resolved by agreement between the pm-tits  concerned, be referred by the
Director-General to conciliation in accordance with Chapter 4 and if such conciliation
fails, or where the Director-General does not refer the dispute to conciliation, to the
Minister with a request for intervention in accordance with section 100 of the
Constitution: Provided that such disputes shall be dealt within accordance with the act
contemplated in section 41(2) of the Constitution, once promulgated.
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(5) A tuitional department which has submitted an environmental management plan
must adopt and publish its plan in the (j(~ze~fe within 9( I days of such submission and the
plan bec(mles etfective t’rom the date of such publica( ion.

(6) The exercise {Jt’ functions  by org:ins (~f’  state ma, ~ not be delayed or postponed cm
ac’count of-

(~{) the failure of any organ (Jf’ state [() submit an environmental implementation
plan:

(/?) the scrutiny of any envii-{)nmental  implemell[trtion plan by the Committee:
([) the amendment of any environmental implerlentation  plan following scrutiny

of the plan by the Committee;
({/) any difference or disagreement regarding ar y environmental implementation

plan and the resolution  of that ditTerence or disagreement: or
(e) the failure of any organ t)f state to aLIop and publish its environmental

il]]plerl]ell[:ltio[] (w managenwnt  plan.

Compliance with environmental implementation l~lans and environmental man-
agement plans

16. ( I ) ((l) Every (H’giul ot stare must exercise every function it may have. or that has
been assigned or delegated to it, by or under any law. and that rntiy significantly atl’ect
the pr(jtecti(m of the envir(mment.  sutrs[antialty in accordance with the entrir(mmental
ir]]pler]ler]t;ltion plan or the environmental managenwnt  plan prepared, submitted and
adopted hy that organ (Jt’ state in acc(wdance  with his Chapter: Provided that any
substantial deviation from an cnvir(mmental  rnan:gement plan or envirfmmental
irnplernentati(m  plan must be reptwted  forthwith to the Direc[or-General  :\nd the
Ctmlrnittee.

(b) Every organ t)t’ state niust  report annually within four rmmths  of the end of its
financial year on the implementati(m  ot its adopted environmental nmnagemenl  plan or
envil-(mnwntal  irlll>lellle[lt~iti(lrl  plan to the Direct(wG:neral  and the C(mlrnittee.

(() The Minister may, after c(msultation with the Committee, reconm~end  to any
(n-gan of Sti)te which has not submitted and adopted a 1 environmental implementation
plan {)r erl~ir~)tl[]letlt;il management plan. that it compl~l  with a specitied provision of an
adopted environmental implernent:ition plan (m subrnt tted environmental management
plan.

(2) The Director-General n~~mitors  c[mlpliance  witi  environmental itn}]le[llerlt[~tion
plans and environmental management plans and nuiy --

(CI) take any steps or make :iny inquiries he or site deems fit in order to determine
it’ envirtmrnental  irnplementatitm  plans and c nvironmental  management plans
are being complied with by organs of state; and

(h) if. as a result of:iny steps taken or inquiry m:.de under p:iragraph (a). he or she
is of the opinion that an envir(mmentu: implementation plan and an
environmental management plan is nor sullstantially  being complied with,
serve a written notice on the organ ot’ state co ~cerned, calling on it to take such
specitieci steps as the Director-General cot siders necessary to remedy the
failure of compliance.

(3) (a) Within 30 days of the receipt of a notice contemplated in subsection (2)(b), an
organ of state must respond to the notice in writing setting out any—

(i) ohjec[ions  to the n(~tice:
(ii ) steps that will be taken to remedy failures o‘ compliance; or

(iii ) other information that the organ of state cor siders relevant to the notice.
(b) After considering the representations from th: organ of state and any other

relevant information. the heCtOr-~JeWd must withit  30 days of receiving a response
referred to in ptiragraph (a) issue a tinal notice-

(i) confirming, amending or canceling the notic~  referred to in subsection (2)(/2);
(ii ) specify steps and a time period within whit I steps must he taken to remedy

the failure of compliance.
(c) If. after compliance with the provisions of p: ragraphs  ([7) and (b) there still

remains a difference or disagreement between the o gans of state and the Director-
General. the organ of state may request the Mini ,ter to refer any difference or
disagreement between itself and the Director-Genera regarding compliance with an
environmental implementation plan, or the steps ne:essary  to remedy a failure of
compliance. to conciliation in accordance with Chapter 4.

((f)  Where an organ of state dtws not submit an) difference or disagreement to
c(mciliatitm in acc(wdance  with paragraph (c). t)r if :onciliatiorr fails to resolve the
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matter, the Director-General may within 60 days cf the final notice referred to in
paragraph (h) if the matter has not been submitted to xmciliation,  or within 30 days of
(he date t~f conciliation. as the case may be—

(i) where the organ of State belongs to the provincial sphere of government,
request the Minister t{) intervene in acc(lrclance with section 100” of’ the
Constitution: Provided that such a differen~e or disagreement must be dealt
with in accordance with the Act contemplated in section 41 (2) of the
Constitution once promulgated;

(ii) where the organ of State belongs to the 10CII sphere of government, request
the MEC to intervene in accordance with section 139 of the Constitution:
Provided that such a clitterence or disag cement must be dealt with in
accordance with the Act contemplated in : ection 41(2) of the Constitution
once promulgated; or

(iii) where the organ of state belongs to the natim al sphere of government refer the
matter for determination by the Minister ill consultation with the Ministers
responsible for the Department of Land Aff lirs. Department of Wtiter Affairs
and Forestry. Department of Minerals u d Energy and Department of
C(mstitutional  Development.

(4) Each provincial government must ensure that-
(a) the relevant provincial environmental implcmentaticm plan is complied with

by each municipality within its province and for this purpose the provisions of
subsections (2) and (3) must apply with the necessary changes; and

(b) municipalities adhere to the relevant en\ ironmental  implementation and
management plans, and the principles contai led in section 2 in the preparation
of any policy, programrne  or plan, includin;  the establishment of integmted
clevel(~pment plans and land development (~:]jectives.

(5) The Director-CJeneral  must keep a record of a’ I environmental implementation
plans and environmental management plans, relevant agreements between or.g:ins  of
state and any reports submitted under subsection ( I;(b); and such plans, repofls and
agreements must be available for inspection by the p[ blic.

CHAPTER 4

FAIR DECIS1ON-MAKING AND CONFI  ICT  MANAGEMENT

Reference to conciliation

17. ( 1 ) Any Minister, MEC or Municipal Council-–
(a) where a difference or disagreement arises concerning the exercise of any of its

functions which may significantly affect the environment, or
~ (b) before whom an appeal arising from a difference or disagreement regarding

the protection of the environment is brough under any law,
may, before reaching u decision. consider the desirability of first referring the matter to
conciliation and—

(i) must if he, sbe or it considers conciliation appropriate either—
(ml) refer the matter to tbe Director-General for conciliation under this Act; or
(hh) appoint a concilititor  on the conditions, ncluding  time-limits, that be. sbe

or it may determine; or
(cc) where a conciliation or mediation proce ;s is provided for under any other

relevant law ~idministered  by such Minister, MEC or Municipal Council,
refer the matter for mediation or conci ‘iation under such other law; or

(ii ) if he, sbe or it considers conciliation inappro~wiate or if concilifition has failed,
make a decision: Provided that the provision j of section 4 of the Development
Facilitation Act, 1995 (Act No. 67 of 19 )5),  shall prevail in respect of
decisions in terms of that Act and laws ( ontemp]ated  in subsection I (c)
thereof.

(~) AnYt)ne  may request the Minister, a MEC or Municipal (kuncii  to appoint a
facilitator to call and conduct meetings of interested and atTectecl parties with the
purpose of reaching agreement to refer a difference o disagreement to conciliation in
terms of this Act. and tbe Minister, MEC or Municipa. Council may. subject to section
22, appoint a facilitator and determine the manner in wi)ich tbe facilitator must carry out
his or her tasks, including time-limits.
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(3) A court or’ tribunal hearing a dispute regarding the protection of the environment
may order  the parties to submit the dispute tn i conciliator appointed by the
Director-General in terms of this Act and suspend the IJroceedings  pending tbe outcome
of the conciliation.

Conciliation

18. ( 1 ) Where a matter has been referred to conciliation in terms of this Act. tbe
Director-General may, on the conditions, including time-limits, that he or she may
determine, appoint a conciliator acceptable to the pm-ties to assist in resolving a
difference or disagreement: Provided that it’ the parties to tbe difference or disagreement
do not reach agreement on the person to be appointed, ~he Director-General may appoint
a person who has adequate experience in or knowledgt  of conciliation of’ environmental
disputes.

(2) A conciliator appointed in terms of this Act must attempt to resolve the matter-
((1) by t)btaining such information whether dot{ !rnentary or oral M is relevant to

tbe resolution of the difference or disagreen  ent;
(b) by mediating the ditierence or disagreemerr:
(c) by making recommendations to the parties t) the difference or disagreement;

or
(d) in any other manner that be or she consider, appropriate.

(3) In camying out his or her functions, a conciliat, w appointed in terms t)f this Act
must take into account the principles contained in see, ion 2.

(4) A conciliator may keep or’ cause to be kept. whrther in writing or by mechanical
or electronic means, a permanent record of all or part )f the proceedings relating to the
c(mciliation  of a matter.

(5) Where such record has been kept, any member of the public may obtain a readable
copy of the record upon payment of a fee as approve~i  by Treasury.

(6) Where conciliation does not resolve the matter, a conciliator may enquire of the
parties whether they wish [u refer the matter to .u-bitration  and may with their
concurrence endeavour to draft terms of reference for such arbitration.

(7) (a) The conciliator must submit a report to the ilirector-General,  the parties and
the person who referred the matter for conciliati(m.  s(tting out the result of his or her
conciliation. and indicating whether or not an agreermmt has been reached.

(b) In the event of no agreement having been reached, the report may contain his or
her recommendations and reasons therefor.

(c) Where relevant, the report must contain the conci’iator’s  comments on tbe conduct
of the parties.

(d) The report and any agreement reached as a rewrlt of the conciliation must be
available for inspection by the public and any member of the public may obtain a copy
rhereof  upon payment of a fee as approved by Treasu~ y.

(8) The Director-General may from time to time witl I the concurrence of the Minister
of’ Finance, tippoint persons or organisations  with rel(want knowledge or expertise to
provide conciliation and mediation services.

Arbitration

19. ( 1 ) A difference or disagreement regarding the protection of the environment may
be referred to arbitration in terms of the Arbitration Aft, 1965 (Act No. 42 of 1965).

(2) Where a dispute or disagreement referred to n subsection ( 1 ) is referred to
arbitration the parties thereto may appoint as arbitra [or a person from the panel of
arbitrators established in terms of section 21.

Investigation

20. The Minister may at any time appoint one or mo “e persons to assist either him or
her or, after consultation with a Municipal Council or M EC or another national Minister,
to i~ssist  such a Municipal Council or MEC or-another rxtional Minister in the evaluation
of a matter relating to the protection of the environment by obtaining such information,
whether documentary or oral, as is relevant to such ev duation and to th:it end—
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({/) the Minister may by notice in the Gazetfe give such person or persons the
powers of’ a Commission of Inquiry under the Commissions Act, 1947 (Act
No. 801 1947);

(h) the Minister may make rules by notice in tie Ga:etfe  for the conduct of the
inquiry: Provided that [he decisi(m of’ the nquiry  d the reasons therefor
must be reduced to writing;

(t) the Directt)r-General  must designate. subject to the provisi(ms of the Public
Service Act, 1994 (Proclamation No. 103 of 1994), as many ofhcers  and
employees of the Department as may be ne~ essary to assist such person and
any work may be performed by a person other than such officer or employee
at the remuneration and allowances which tile Minister with the concurrence
of the Minister of Finance may determine.

Appointment of panel and remuneration

21. ( I ) The Minister may, with the concurrence of th; Minister of Finance, determine
remuneration and allowances, either in general or in any particular case, to be paid from
money appropriated by Parliament for that purpose to any person or persons appointed
in terms of this Act to render facilitation, conciliation, arbitration or investigation
services, who are not in the full-time employment of the State.

(2) The Minister may create a panel or panels of per sons from which appointment of
facilitators and arbitrators in terms of this Act may be I role, or contracts entered into in
terms of this Act.

(3) The Minister may, pending the establishment ( f a panel or panels in terms of
subsection (2), adopt the panel established in terms ofs ection 3 I ( 1 ) of the Land Reform
(Labour  Tenants) Act, 1996 (Act No. 3 of 1996).

Relevant considerations, report and designated offi:er

22. ( I ) Decisions under this Act concerning the reference of a difference or
disagreement to conciliation, the appointment of a c mciliator, the appointment of a
facilitator, the appointment of persons to conduct inve ;tigations, and the conditions of
such appointment, must be made taking into account- -

((J) the desirability of resolving differences a d disagreements speedily and
cheaply;

(b) the desirability of giving indigent person; access to conflict resolution
measures in the interest of the protection of he environment:

(c) the desirability of improving the quality of decision-making by giving
interested and atl’ected persons the opportunity to bring relevant information
to the decision-making process;

I (d) any representations made by persons interes ed in the matter; and
(e) such other considerations relating to the pub ‘ic interest as may be relevant.

(2) ((7) The Director-General shall keep a record a Id prepare an annual report on
environmental conflict management for submission to the Committee and the Forum,
for the purpose of evaluating compliance and c(mflict rtanagement  measures in respect
of environmental laws.

(b) The rec(n-d and report referred to in paragraph (<) may include the following:
(i) Proceedings under this chapter, includin:! reports of conciliators and

agreements reached;
(ii) proceedings under Chapter 7, including conqllaints, charges and judgments:

(iii) proceedings under other laws listed in Schedule 3;
(iv) proceedings by the Human Rights Commission and the Public Protector.

(c) The Director-General shall designate an oflicel to provide information to the
public on appropriate dispute resolution mechanisms for referral of disputes and
c(mlplaints.

(d) The reports, records and agreements referred to in this subsection must be
avail ;]b}e for inspection by the public.
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CHAPTER 5

INTEGRATED ENVIRONMENTAL MANAGEMENT

General objectives

23. (1) The purpose of this Chapter is to promo(e the application of appropriate
environmental management tools in order to ensure the integrated environmental 5
management of activities.

(2) The general objective of integrated environmental management is to-
(a) promote the integration of the principles o t’ environmental management set

out in section 2 into the making of all decis!ons  which may have a significant
efiect on the environment; 10

(b) identify, predict and evaluate the actua and potential impact on the
environment, socio-economic  conditions al d cultural heritage, the risks and
consequences and alternatives and options “or mitigation of activities. with a
view to minimizing negative impacts, mw.imising  benefits, and promoting
compliance with the principles of enviro  mlental  management set out in 15
section 2;

(c) ensure that the etfects of activities on tha environment receive adequate
consideration before acti(ms  are taken in C( nnection with them;

(d) ensure adequate and tippropriate opportu nit y for public participation in
decisions that may atiect the environment: 20

(e) ensure the consideratiim  of envir~mmental  attributes in management and
decision-making which tnay have a si.gnific[nt  effect on the environment; and

[f) identify and employ the modes of environnlental  management best suited to
ensuring that a particular activity is pursued in accordance with the principles
of environmental management set (mt in se.; tion 2. 25

(3) The Director-General must coordinate the activ ties of organs of state referred to
in section 24( 1 ) and assist them in giving etfect to the I )bjectives  of this secti(m and such
assistance may include training, the publication of manuals and guidelines and the
co-ordination of procedures.

Implementation 30

24, ( 1 ) In order to give effect to the general (~bjec ives of integrtited environmental
management laid down in this Chapter, the potential .rnpact  on-

(CI) the environment:
(b) socio-economic conditions; and
(c) the cultural heritage, 35

of Activities that require authorisation or permission b> law and which may significantly
afiect the environment, must be considered, investi~,ated  and assessed prior to their
implementation and reported to the organ of state charged by law with authorizing,
permitting, or otherwise allowing the implementation of an activity.

(2) The Minister may with the concurrence of’ the M’5C, and every MEC may with the 40
concurrence of the Minister, in the prescribed manne~ —

(u) identify activities which may not be commlmced  without prior authorisation
from the Minister or MEC;

(h) identify geographical areas in which specified activities may not be
commenced without prior authorisation f-em the Minister or MEC and 45
specify such activities:

([) make regulations in accordance with subset! ions (3) and (4) in respect of such
authorisations:

{d) identify existing authorised and permitted activities which must be consid-
ered, assessed, evaluated and reported on; and 50

(c) prepare compilations of information and mat IS that specify the attributes of the
environment in particular geographical area!,, including the sensitivity, extent.
interrelationship and significance of such at ributes  which must be taken into
account by every organ of state charged by I:w with authorizing, permitting or
otherwise allowing the implementation of a oew activity, or with considering, 55
assessing and evaluating an existing activ it::



36

Provided that where authoris:iti(m for an activity falls under the jurisdiction ot’ another
Minister, u decision in respect of paragraph (a) or (h) rlust  be taken in consultation with
such other Minister.

(3) (0) The investigation, assessment and conmmn~cation of the potential impact of
activities contemplated in subsection ( 1 ) must take place in accordance with procedures 5
c{mlplying  with subsection (7).

(h) Every Minister and MEC responsible for an org tin of state that is charged by law
with authorizing, permitting, or otherwise allowing an activity contemplated in
subsection ( 1 ) may prescribe regulations laying down he procedures to be followed and
the report to be prepared for tbe purpose of compliance with paragraph (a). IO

(c) Any regulations made in terms of this sul~section or any other law that
contemplates the :issessment  of the potential environ nental impact of activities must,
m)twithstanding  any other law, comply with subsecti(m (7).

(d) This section does not affect the validity of any I,IW contemplated in paragraph ([)
that is in force at the commencement of this Act, including the provisi(ms and 15
regulations referred to in section 50(2): Provided that paragraph (a) must nevertheless
be complied with.

(4) Before any regulations are prescribed under tliis section or any other law that
contemplates the assessment of the potential envirmjrnental  impact 01 activities, and
notwithstanding such other law— 20

([~) a Minister or MEC must submit a draft of S1 ch regulations to the Committee;
(b) the Committee must within 30 days of the r:ceipt  of such draft regulations-

(i) determine whether the draft regulation.; would bring about a duplication
of effort by persons initiating activities contemplated in subsection ( I ) in
the investigation and assessment of the mtential impacts of activities that 25
require authorisation or permission fr( m more than one organ of state;
and

(ii ) tippmve the draft regulations unless they would bring about such a
duplication of efl’ort;  or

(iii ) specify amendments to be made to sluch draft regulations in order to 30
avoid such a duplication of efi’ort:

(c) a Minister or MEC nnlst-
(i) where such draft regulations have be~n approved by the Committee,

follow the procedure prescribed in sec:ion 47; or
(ii ) give effect to the amendments specified by the Committee, and thereafter 35

follow the procedure prescribed in section 47.
(5) Compliance with the procedure laid down by a hlinister  or MEC does not remove

the need to obtain authorisation for that activity from any other organ of state charged by
law with authorizing, permitting or otherwise allm~ing the implementation of the
activity. 40

(6) The Minister may make regulations in accordance with subsections (3) and (4)
stipulating the procedure to be followed and the report to be prepared in investigating,
assessing and communicating potential impacts for the purpose of complying with
subsection ( 1 ) where—

(a) the activity will affect the interest of rnor: than one province or traverse 45
international boundaries;

(b) the activity will aflect compliance with obligations resting on the Republic
under customary or conventional international law; or

(c) an activity contemplated in subsection ( I ) is not dealt with in regulations
made under subsection (3). 50

(7) Procedures for’ the investigation, assessment and communication of the potential
impact t)f activities must. as a minimum, ensure the fi )Ilowing:

(u) Investigation of the environment likely to be significantly afiected  by the
proposed activity aml alternatives thereto:

(b) investigation of the potential impact, inch ding cumulative effects. of the 55
activity and its alternatives on the environt lent, sc~cic~-ec{)tlorllic conditions
and cultural heritage, and assessment of t le significance of that potential
impact;

(~) investigation of mitigation measures to kee~ adverse impacts to a minimum,
as well as the option of not implementing t!. e activity: 60
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(d)

(e)

(f)

(g)

(h)

(i)

public information and participation, ir!dependent review and conflict
resolution in all phases of the investigation and assessment of impacts;
reporting on gaps in knowledge, the adequacy of predictive methods and
underlying assumptions, and uncertainties encountered in compiling the
required information; 5
investigation and formulation of arrangements for the monitoring and
management of’ impacts, and the assessment of the effectiveness of such
arrangements after their implementation;
co-ordination and co-operation between organs of state in the consideration of
assessments wha-e an activity falls under :he jurisdiction of more than one 10
organ of state;
that the findings and recotnmendations flm~ing from such investigation, and
thegeneral  objectives ofintegrated  envirormentai  management Iaid downin
this Act andtheprinciples  ofenvironrnental  management setoutinsection2
are taken into account in any decision mad~ by an organ of state in relation to 15
the proposed policy, programme,  planorpwject; and
that environmental attributes identified in die compilation of information and
maps :is contemplated in subsecti(m (2)(e) ire considered.

CHAPTER 6

INTERNATIONAL OBL1GATIONS AND AGREEMENTS

Incorporation of international environmental inst ruments

25. ( I ) Where tbe Republic is not yet bound b,/ an international environmental
instrument, the Minister may make a recommend:  ~tion to Cabinet and Parliament
regarciing  accession to and ratification of an intern: itional environmental instrument,
which may deal with the following:

(a) Available resources to ensure implementation;
(/7) views of interested and affected parties;
(c) benefits to the Republic;
(d) disadvantages to the Republic;
(e) the estimated date when the instrument is t.) come into effect;
(f) the estinlated date when the instrument will become binding on the Republic;
(<q) the minimum number of states required tos gn the instrument in order for it to

come into effect;
(h) the respective responsibilities of all natiorul departments involved;
(i) the potential impact of accession on nation d parties;
(j) reservations to be made, if any; and

‘ (k) any other matter which in the opinion of tfe Minister is relevant.
(2) Where  the Republic is a party to an internatio  ml environmental instrument the

Minister, after compliance with the provisions of section 231(2) and (3) of the
Constitution, may publish the provisions of the interr.ationa] environmental instrument
in the Gmefte and any amendment or addition to such instrument.

(3) The Minister may introduce legislation in Parliament or make such regulations as
may be necessary for giving effect to an internaticmal environmental instrument to
which the Republic is a party, and such legislation ard regulations may deal with infer
alia the following—

(a) the co-ordination of the implementation of the instrument;
(b) the allocation of responsibilities in terms of the instrument, including those of

other organs of state;
(c) the gathering of information, including for the purposes of compiling and

updating reports required in terms of the instrument and for submission to
Parliament;

(d) the dissemination of information related tc the instrument and reports from
international meetings;

(e) initiatives and steps regarding research, edu :ation, training, awareness raising
and capacity building;

(f) ensuring public participation;
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(,?) irnplementatim  of’ and compliance with the provisions of’ the instrument,
including the creation of ofl’ences and the prescription of penalties where
applicable; and

(h) any other matter necessary to give effect t,} the instrument.
(4) The Minister may prior to a recommendation referred to in subsection ( 1 ), publish

a notice in the Ga:e/~e, stating his or her intention t ) make such recomrnend}ition  and
inviting written comments.

Reports

26. (l) The Minister must report to Parliament ouce a year regarding international
environmental instruments for which he or she is responsible and such report may
include details on-

([J) participati()n ininterntiti()tl:~  lnleetings  c(Jn:emillgi  ntemation:ile nvir(lnrnen-
tal instruments:

(b) progress inimplementing  internationa  len<ironrnental  instrument stowhich
the Republic is a party;

(c) preparations undertaken in respect of intel national instruments to which the
Republic is I ikel y to become a party;

(~1) initiatives and negotiations within the regiim of Southern Africa:
(e) the etlicacy of’ co-ordination  mechanisms; and
(r) legislative measures that htive been taken a d the time frames within which it

is envisaged that their objectives will be mhieved.
(2) (a) The Minister must initiate an Annual Pe _formar~ce  Report on Sustainable

Development to meet the government’s commitmerrl to Agenda 21.
(b) (i) The Annual Performance Report must c, wer all relevant activities of all

national departments and spheres of government.
(ii ) All relevant organs of state must provide infort  (nation to the Minister by a date to

be determined by the Minister for the purposes of the report referred to in paragraph (a)
and this may consist of an assembly of information ( ompiled  for other purposes.

(,) The Minister may appoint persons as he or sle considers necessary to act M a
Secretariat to ensure prepartition of the report.

(d) The purpose of the report shall be t(}—
(i) provide an audit and a report of the goverr, ment’s performance in l-espect of

Agenda 2 l;
(ii) review procedures for co-ordinating  policies and budgets to meet the

objectives of Agenda 21; and
(iii) review progress on a public educational prx~gramme  to support the objectives

of Agenda 21.

Application

27. ( I ) This Chapter applies to any international environmental instrument whether
the Republic became a party to it before or after the :orning into force of this Act.

(2) The provisions of any international envirorrnental  instrument published in
accordance with this section are evidence of tha contents of the international
environmental instrument in any proceedings or mat’er in which the provisions of the
instrument come into question.

CHAPTER 7

COMPLIANCE, ENFORCEMENT AND PROTECTION

Part I: Environmental hl{zards

Duty of care and remediation of environmental d: mage
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2& ( I ) Every person who causes, has caused or may cause significant pollution or
degradation of the environment must take reasonable r leasures  to prevent such pollution
or degradation from occurring, continuing or recurrin,.[, or. in so far as such harm to the
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environment is authorised by law or cannot reas( nably be avoided or stopped, to
minimise and rectify such pollution or degradation {~f the environment.

(2) Without limiting the generality of the duty in st bsection ( 1 ), the persons on whom
subsection ( 1 ) imposes an obligation to take reasonable measures, include an owner of
land or premises, a person in control of land or prerr  ises or a person who has a right to
use the land or premises on which or in which—

(a)  any activity or process is or was performe  ~ or undertaken; or
(h) any other situation exists,

which causes, has caused or is likely to cause signifit ant pollution or degradation of the
environment.

(3) The measures required in terms of subsection ( I ) may include measures to-
(a) investigate, assess and evaluate the impac on the environment;
(h) inform and educate employees about the mvironmental risks of their work

and the manner in which their tasks mu: t be performed in order to avoid
causing significant pollution or degradation of the environment:

(c) cease, modify or control any act, activity I jr process causing the pollution or
degradation:

(d) contain or prevent the movement of pollut mts or the causant  of degradation;
(e) eliminate any source of the pollution or dt gradation; or
(Y) remedy the efiects  of the pollution or degl adation.

(4) The Director-General or a provincial head of ( Department may, after consultation
with any other organ of state concerned and after ha ring given adequate opportunity to
atiected persons to inform him or her of their releva It interests, direct any person who
fails to take the measures required under subsection (1) to-

(u) investigate, evaluate and assess the imps :t of specific activities and report
thereon:

(b) commence taking specific reasonable mea ;ures  before a given date;
(,) diligently continue with those measures; a Id
(d) complete them beftlre a specified reasonak Ie date:

Provided that the Director-General or a provincial I lead of department may, if urgent
action is necessary for the protection of the envir, mment, issue such directive, and
consult and give such opportunity to inform as soon thereafter us is reasonable.

(5) The Director-General or a provincial head of I department, when considering any
measure or time period envisaged in subsection (4), nust have regard to the following:

((7) the principles set out in section 2;
(/}) the provisions of any adopted environmental management plan or environ-

mental implementation plan;
(c) the severity of any impact on the environment and the costs of the measures

being considered:
(d) any measures proposed by the person on vhom  measures are to be imposed;
(e) the desirability of the State fulfilling its role as custodian holding the

environment in public trust for the people:
(f) any other relevant factors.

(6) If a person required under this Act to undertake rehabilitation or other remedial
work on the land of another, reasonably requires acci:ss to, use of or a limitation on use
of that land in order to effect rehabilitation or remedi d work, but is unable to acquire it
on reasonable terms, the Minister may—

(a) expropriate the necessary rights in respect of that land for the benefit of the
person undertaking the rehabilitation or emedial  work, who will then be
vested with the expropriated rights; and

(h) recover from the person for whose benefit the expropriation was effected all
costs incurred.

(7) Should a person fail to comply, or inadequately comply. with a directive under
subsection (4), the Director-General or provincia  ! head of department may take
reasonable measures to remedy the situation.

(8) Subject to subsection (9), the Director-Genera’ or provincial head of department
may recover all costs incurred as a result of it acting under subsection (7) from any or all
of the following persons—
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(u) any person who is or was responsible ‘or, or who directly or indirectly
contributed to, the pollution or degrada  ion or the potential pollution or
degradation:

(b) the owner of the land at the time when tle pollution or degradation or the
potential for pollution or degradation occurred, or that owner’s successor in
title;

(() the person in control of the land or any ptrson who has or had a right to use
the land at the time when—
(i) the activity or the process is or was I erforrned or undertaken; or

(ii ) the situation came about; or
(d) any person who negligently failed to prev.;nt—

(i) the activity or the process being per-f xmed or undertaken; or
(ii ) the situation from coming about:

Provided that such person failed to take the measl ires required of him or her under
subsection ( 1).

(9) The Director-General or provincial head of .iepartment may in respect of the
recovery of costs under subsection (8), claim propon iomilly from any other person who
benefited from the measures undertaken under subsl :ction (7).

( lo) Tbe costs claimed under subsections (6), (8) and (9) must be reasonable and may
include, without being limited to, Iabour, administrative and overhead costs.

( 1 I ) If more than one person is liable under suxection  (8), the liability must be
apportioned among the persons concerned accordin;  to the degree to which each was
responsible for the harm to the environment resdtirig  from their respective failures to
take the measures required under subsections ( 1 ) an ~ (4).

( 12) Any person may, after giving the Director-General  or provincial head of
department 30 days’ notice, apply to a competem court for an order directing the
Director-General or any provincial head of department to take any of the steps listed in
subsection (4) if the Director-Geneml  or provincial lead of department fails to inform
such person in writing that he or she has directed a >erson contemplated in subsection
(8) to take one of those steps, and the provisions of section 32(2) and (3) shall apply to
such proceedings with the necessary changes.

( 13) When considering any application in terms ~ )f subsection (12), the court must
take into account the factors set out in subsection (5).

Protection of workers refusing to do environmen ally hazardous work

29. ( 1 ) Notwithstanding the provisions of any ( tther law, no person is civilly or
criminally liable or may be dismissed, disciplined, pl ejudiced or harassed on account of
having refused to perform any work if the person in ,~ood  faith and reasonably believed
at the time of the refusal that the performance of the work would result in an imminent
and serious threat to the environment.

(2) An employee who has refused to perform work in terms of subsection ( 1 ) must as
soon thereafter as is reasonably practicable notify [he employer either personally or
through a representative that he or she has refused tc perform work and give the reason
for the refusal.

(3) Subsection ( 1 ) applies whether or not the peson refusing to work has used or
exhausted any other applicable external or internal procedure or otherwise remedied the
matter concerned.

(4) No person may advantage or promise to advar  tage any person for not exercising
his or her right in terms of subsection (1).

(5) No person may threaten to take any action cent ;mplated by subsection ( I ) against
a person because that person has exercised or intends to exercise his or her right in terms
of subsection ( I).

Control of emergency incidents

30. ( I ) In this section-
((1) “incident” means an unexpected sudde ] occurrence, including a major

emission, fire or explosion leading to ;erious danger to the public or
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potentially serious pollution of or detriment to the environment, whether
immediate or delayed.

(h) “responsible person” includes any person who-
(i) is responsible for the incident;

(ii ) owns any hazardous substance involy cd in the incident; or 5
(iii) was in control of’ any hazardous subst; mce involved in the incident at the

time of the incident;
((’) “relevant authority” means—

(i) a municipality with jurisdiction over the area in which an incident
occurs; 10

(ii ) a provincial head of’ department ix any other provincial official
designated for that purpose by the ‘MEC in a province in which an
incident occurs;

(iii) the Director-General;
(iv) any other Director-General of a natiotlal department, 15

(2) Where this section authorises a relevant authority to take any steps, such steps may
only be taken by—

([7) the person referred to in subsection ( 1 )(c)( v) if no steps have been taken by
tiny of the other persons listed in subsection ( I )(c);

(b) the person referred to in subsection ( I )(c)( ii) if no steps have been taken by 20
any of the persons listed in subsection ( I )( :)(i) and (c)(ii):

(c) the person referred to in subsection ( 1 )(()(ii ) if no steps have been taken by the
person listed in subsection ( I )(c)(i):

Prnvided that any relevant :iuthority mtiy neverthele:s take such steps if it is necessary
to do so in the circumstances and no other person referred to in subsection ( 1 )(c) has yet 25
taken such steps.

(3) The responsible person or, where the incident occurred in the course of that
person’s employment, his or her employer must f m-thwith  after knowledge of the
incident, report through the most effective means rez sonably available—

(u) the nature of the incident;
(b) any risks posed by the incident to public h :alth, safety and property;
(c) the toxicity of substances or by-products rileased  by the incident; and
(d) any steps that should be taken in order to a mid or minimise the effects of the

incident on public health and the environn-ent  to-
(i) the Director-General;

(ii) the South African Police Services md the relevant fire prevention
service;

(iii ) the relevant provincial head of depart nent or municipality; and
(iv) all persons whose health may be affected by the incident.

(4) The responsible person or, where the incidel K occurred in the course of that 40
person’s employment, his or her employer, must, as S( on as reasonably practicable after
knowledge of the incident—

(a) take all reasonable measures to contain md minimise the effects of the
incident, including its effects on the enviro lment and any risks posed by the
incident to the health, safety and property ~ jf persons; 45

(b) undertake clean-up procedures;
(c) remedy the effects of the incident;
(d) assess the immediate and long-term effects ~ ]f the incident on the environment

and public health;
(5) Tbe responsible person or, where the incidert occurred in the course of that 50

person’s employment, his or her employer, must, witl~in 14 days of the incident, report
to the Director-General, provincial head of dep lrtment and municipality such
information as is available to enable an initial evaluation of the incident, including—

(a) the nature of the incident;
(b) the substances involved and an estimation .~f the quantity released and their 55

possible acute effect on persons and the mvironment  and data needed to
assess these effects:

(c) initial measures taken to minimise impacts
(d) causes of the incident. whether direct o” indirect, including equipment,

technology, system. or management failure and
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(e) measures taken and to be taken to avoid a :ecurrence of such incident.
(6) A relevant authority may direct the responsi Ae person to undertake specific

measures within a specific time to fulfil his or her obl gations under subsections (4) and
(5): Provided that the relev:int authority must. when considering any such measure or
time period, have regard to the following:

(o) the principles set out in section 2;
(b} the severity of any impact on the envir{mn ent as a result of the incident and

the costs of the measures being considered.
(c) any measures already taken or proposed by !he person on whom measures are

to be imposed, if applicable;
(d) the desirability of the state fulfilling its role as custodian holding the

environment in public trust for the people;
(e) any other relevant factors.

(7) A vel-bal directive must be confirmed in writing at the earliest opportunity. which
must be within seven days.

(8) Should-
((1) theresp()nsible pers(~r~fiiil t()c(}nlply, ()rinti ~equ:ltely ct)nlply  witha  directive

under subsection (6):
(h} there beuncertainty  ast()wh(>  theresp()nsifJle  pers()nis; t)r
(c) there be an immediate risk of serious da~ger  to the public or potentially

serious detriment to the environment.
a relevant authority may take the measures it considers necessary to-

( i )  containa ndminimi  setheetie ctsoftheincdent:
(ii) undertake clean-up procedures: and
(iii) rernedyth  eetfect so ftheincident.

(9) A relevant auth(wit y may claim reimbursement< i’ all reasonable crests incurred by
it in termsof subsection (8) from every resp(msible ~ersonjoint!y  and severally.

( 1 ()) A relevant authority which has t:tken steps un(ier  subsections (6) or (8) must. as
soon :IS re:lsonab]y practicable, prepare conlprehensi~e  reports on the incident, which
reports must be made available through the most effkctive means reasonably available
to-

(a) the public;
(b) the Director-General:
(c) the S()uth  Afric:ill  P(~lice  Services:\  ndtherslev:lnt  fire prevetlti(~n  service:
(d) therelevan  tprovinci alhead of department mmunicipality;and
(e) allperso  nswhoma  ybeaffecte  dbytheinc,dent.

Part 2: Information, enforcement tmdcotnpliance

Access to environmental information and protection of whistle-blowers

31. (1) Access to information held by the Stlte  is governed by the statute
contemplated under section 32(2) of the Constitution: Provided that pending the
promulgation of such statute, the following provision sshal lapply:

(aj

(/))

((’)

every person is entitled to have ~~cess to i~formation  held by the State and
organs  of state which relates to the implemmtatio no fthisAct and any other
law atiecting the environment, and to the st ite of the environment and actual
and future threats to the environment, inclu[’ing  any emissions to water, air or
soil and the production, handling. transportation, treatment. storage and
disposal of hazardous waste and substance:;
organs of state are entitled to have access t{) information relating to the state
of the environment and actual and future thrl:ats  to the environment, including
any emissions to water, air or soil and the woduction.  h~indling,  transporta-
tion. treatment, storage anddisposal of haz~rdous waste held by any person
where that information is necessary to enablt  such organs of state to carry out
their duties in terms of the provisions of thi $ Act or any other law concerned
with the protection  (~f the envir(mment  or d e use of natural resources;
a request for informati(m contemplated in p magraph (~~ ) can be refused only:
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(i) if the request is manifestly unreasona’~le or formulated in too general a
manner:

(ii) if the public order or national securit:, would be negatively affected by
the supply of the information; or

(iii) for the reasonable protection of cornn  ercially confidential information; 5
(iv ) if the granting of information end; mgers or further endangers the

protection of the environment: and
(v) f()rtlle re:isc)n:lble pr()tecti()n () fpersc}lal privacy.

(2) Subject to subsection(3), the Minister may make regulations regarding access by
members of the public (o privately held information relating to the implementation of 10
this Act and wry other law concerned with the protect on of the environment and may to
this end prescribe tbe manner in which such inform ition must be kept: Provided that
such regulations :ire reasonable and justifiable in an { pen and democratic society based
on human dignity, equality and freedom.

(3) The Minister must take into account- 15
((7) tbe principles set out in section 2:
(b) the provisions of subsection ( I )(c):
(c) the provisions of international law and forl ign law; and
(d) any other relevant considerations.

(4) Notwithstanding  the provisions of any other Iav, no person is civilly (w criminally 20
liable or may be dismissed, disciplined, prejudiced or harassed on account of having
disclosed any information, it’ the person in good faith reasonabl  y bel ieved at the time of
the disclosure that he or she was disclosing evidencr of an environmental risk and the
disclosure was made in accordance with subsection { 5);

(5) Subsection (4) applies only if the pers(m  conct rned— 25
(a) disclosed the information concerned to-

(i) a committee of Parliament or of a provincial legislature;
(ii) an organ of state responsible for protec  iing  any aspect of the environment

or emergency services;
(iii) the Public Protector 30
(iv) the Human Rights Commission;
(v) tiny attorney-general or his or ber suc :essor;

(vi ) more than one of the bodies or persons referred to in subparagraphs(i) to
(v);

(b) disclosed the information concerned to one or more news media and on clear 35
and convincing grounds believed at the tinle of the disclosure-
(i) that the disclosure was necessary to a~ ert an imminent and serious threat

to the environment, to ensure that the threat to the environment WZIS
properly  and timeously  investigated or to protect himself or herselt’
against serious or irreparable harm fr( m reprisals; or 40

(ii) giving due weight to the importi.nce of open, accountable and
participatory administration, that tbe ]Iublic interest in disclosure of the
information clearly outweighed any n.>ed for non-disclosure;

(c) disclosed the information concerned substantially in accordance with any
applicable external or internal procedure, )ther than the procedure conten-  45
plated in paragraph (a,J or (b), for reporting )r otherwise remedying the matter
concerned; m

(d) disclosed information which, before the time of the disclosure of the
information, had become available to the K ublic, whether in the Republic or
elsewhere. 50

(6) Subsection (4) applies whether or not the p;rson disclosing the information
concerned has used or exhausted any other applicabh;  external or internal procedure to
report or otherwise remedy the matter concerned.

(7) No person may advantage or promise to advan age any person for not exercising
his or her right in terms of subsection (4). 55

(8) No person may threaten to take any action contt replated by subsection(4) against
a person because that person has exercised or intends ‘o exercise his or her right in terms
of subsection (4).
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Legal standing to enforce environmental laws

32. ( 1 ) Any person or group of persons may seek appropriate relief in respect of any
breach or threatened breach ofany  provision of this Att, including a principle cxmtained
in Chapter 1, or any other statutory provision concmned  with the protection of the
environment or the use of natural resources—

(a) in that person’s or group of person’s own ii-terest;
(h) in the interest of, or on behalf of, a person w’ lo is, for practical reasons. unable

to institute such proceedings;
(c) in the interest of or on behalf of a group or class of persons whose interests are

affected;
(d) in the public interest; and
(e) in the interest of protecting the environment.

(2) A court may decide not to award costs against a person who, or group of persons
which, Fails to secure the relief sought in respect of al ly breach or threatened breach of
any provision including a principle of this Act or any other statutory provision
concerned with the protection of the environment or he use of natural resources if the
court is of the opinion that the person or group of p trsons acted reasonably out of’ a
concern for the public interest or in the interest of pri *tecting the environment and had
made due elforts  to use other means reasonably availa~de for obtaining the relief sought.

(3) Where a person or group of persons secures t} e relief sought in respect of any
breach or threatened breach of any provision of this Al or any other statutory provision
concerned with the protection of the environment, a t ourt may on application-

award co~ts on an appropriate scale to ar (y person or persons entitled to
practise as advocate or attorney in the R( public  who provided free legal
assistance or representation to such person ~r group in the preparation for or
conduct of the proceedings; and
order that the party against whom the relief is granted pay to the person or
group concerned any reasonable costs incur) ed by such person or group in the
investigation of the matter and its preparati  m for the proceedings.

Private prosecution

33. ( i ) Any person may-
(a) in the public interest; or
(b) in the interest of the protection of the envirmment,

institute and conduct a prosecution in respect of any b-each or threatened breach of any
duty, other than a public duty resting on an organ ofs ate, in any national or provincial
legislation or municipal bylaw, or any regulation, Iicl mce, permission or authorisation
issued in terms of such legislation, where that duty is concerned with the protection of
the environment and the breach of that duty is an offt rice.

(2) The provisions of sections 9 to 17 of the Crimin d Procedure Act, 1977 (Act 5 i of
1977) applicable to a prosecution instituted and cond.Icted  under section 8 of that Act
must apply to a prosecution instituted and conducted u]der subsection ( I): Provided that
if—

(a) the person prosecuting privately does so through a person entitled to practise
as an advocate or an attorney in the Republlc;

(b) the person prosecuting privately has given written notice to the apprx~priate
public prosecutor that he or she intends to (O so; and

(c) the public prosecutor has not, within 28 days of receipt of such notice, stated
in writing that he or she intends to prosecut:  the alleged offence,
(i) the person prosecuting privately sha) I not be required to produce a

certificate issued by the Attorney -Ge~eral  stating that he or she has
refused to prosecute the accused; and

(ii ) the person prosecuting privately shall not be required to provide security
for such action.
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(3) The cxmrt  may order a person c(mvictecl upon a })rivate prosecution brought under
suhsecti(m ( I ) to pay the costs and expenses of the prosecution, including the costs of
any appeal against such conviction or any sentence.

(4) The accused may be granted an order fur coss against the person prnsecutin,g
privately, it’ the charge against the accused is ciismisscd  or the accused is acquitted or a
decisi(m in favour of the accused is given on appeal :md the court finds either:

(a) that the person instituting and conducting the private prosecution did not act
out of a concern for the public interest or the protection of the environment; or

(b) that such prosecution was unfounded, trivial or vexatious,
(5) When a private prosecution is instituted in accu dance  with the provisions of this

Act. the Attorney-General is barred from prosecuting axcept with the leave of the court
conce[-ned.

Criminal proceedings

34. ( I ) Whenever any person is convicted of an offlvrce under any provision listed in
Schedule 3 and it appears that such person has by that offence caused loss or (iamage to
any (wgan of state or other pers(m,  including the cost incurred (v likely to be incurred by
an organ of state in rehabilitating the environment t or preventing damage to the
environment, the court may in the same proceeclin<s  at the written request of the
Minister or other organ of state or other person conc:rned.  and in the presence of the
convicted person, inquire summarily and witbnut ple:dings  into the amount of the lnss
or damage  so caused,

(2) Upon proot of such amount. the court may givl’ judgement tberetor in favour of
the organ of state m other person concerned agains the convicted person, ~ind such
,jucl.gement shall be ot’ the same ti)rce and etiect and be executable in the same manner
as if it had been given in a civil action duly institute; before a competent cxmrt.

(3) Whenever any person is convicted ot” an otYet-,ce under any provision listed in
Schedule 3 the court convicting such person may sum narily enquire into and assess the
monetary value of’ any advantage gained or likely .() be gained by such pers(m in
consequence of that otfence, and. in addition to any other punishment imposed in respect
of that offence, the court may order the award of da nages  or compensation  or a tine
equal to the amount so assessed.

(4) Whenever any pers(m  is c(mvicted of an offer ce under any prtwision listed in
Schedule 3 the court convicting such person may. upon application by the public
prosecutor or another (mgan  of state, order such per stm to pay the reasonable costs
incurred by the public prosecutor  and the organ t}f stt te c(]ncerned  in the investigation
and prosecution of the of fence.

(5) Whenever any manager, agent or employee does m omits to do an act which it had
been his or her task to do or to refrain from doing (m I lehalf of the employer and which
would be an ofience under any provision listed in Sch ?dule 3 fnr the emplnyer to do or
omit to do, and the act or omission of the manager, agt nt or employee occurred because
the employer failed to take all reasonable steps to prevent the act or omission in
question, then the employer shall be guilty of the said offence and. save that no penalty
other than a tine may be imposed if a conviction is based on this sub-section. liable on
conviction to the penalty specified in the relevant law. including an order under
subsections (2). (3) and (4), and proof of’ such act or mission by a manager, agent or
employee shall constitute prim~l .fiwie  evidence that I he employer is guilty under this
subsection.

(6) Whenever any manager, agent or employee does or omits to do an act which it had
been bis or her task to do or to refrain from doing on 1‘ehalf  of the employer and which
would be an offence under any provision listed in Sch ~dule 3 for the employer to do or
omit to do. he or she shall be liable to be cunvicted  ard  sentenced in respect thereof as
if he or she were the employer.
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(7) Any person who is or was a director of a firm at he time of the commission by that
firm of an offence under any provision listed in Scht dule 3 shall himself or herself be
guilty of the said otience and liable on conviction to the penalty specified in the relevant
law. including an order under subsection (2),(3) ard (4). if the otience in question
resulted from the failure of the director to take all rea sonahle steps that were necessary 5
under the circumstances to prevent the commission (f the offence:  Provided that proof
of the said offence by the firm shall constitute prima facie evidence thtit the director is
guilty under this subsection.

(8) Any such manager, agent, employee or Liirtctor  may be so convicted and
sentenced in additi(m to the employer or tirm, 10

(9) In subsection (7) and (8)—
((l) “firm” shall mean a body incorporated by (Ir in terms of any law as well :1s a

partnership; and
(1?) “director” shall mean a member of the boerd. executive committee, or other

managing body of a corporate body and, in the case of a close corporation,  a 15
member of that close corporation or in the case of a partnership, a member of
that partnership,

( 10) (a) The Minister may amend Part ((l) of Sche.lule  3 by regulation.
(b) An MEC may amend Part (h) of’ Schedule 3 in rtspect  of the province of’ his or her

jurisdiction by regulation. 20

CHAPTER 8

ENVIRONMENTAL MANAGEMENT CO-OFERATION AGREEMENTS

Conclusion of agreements

35. ( I ) The Minister and every MEC and municipality, may enter into environmental
management co-operation  agreements with any persol I or communit  y for the purpose of
promoting compliance with the principles laid down {n this Act.

(2) Environmental management co-operation agreements must-
(a) only be entered into with the agreement of--

(i) every organ of state which has jurisdiction over any activity to which
such environmental management co-o, )eration agreement relutes;

(ii ) the Minister and the MEC concerned;
(b) only be entered into after compliance v ith such procedures for public

participation as may be prescribed by the h linister; and
(c) comply with such regulations as may be prmcribed under section 45.

(3) Environmental management co-operation agreements may contain—
(a) an undertaking by the person or commun:ty  concerned to improve on the

standards laid down by law for the protecti m of the environment which are
applicable to the subject matter of the agret ment;

(b) a set of measurable targets for fulfilling the t,ntiertaking in (n), including dates
for the achievement of such targets: and

(c) provision for—
(i) periodic monitoring and reporting of ~a-formance  against targets;

(ii) independent verification of reports;
(iii) reguiar independent monitoring and in ipections;
(iv) verifiable indicators of compliance witt any targets, norms and standards

iaid down in the agreement as weli as: ny obligations laid down by law;
(d) the measures to be taken in the event of non- :ompliance  with commitments in

the agreement, inciuding where appropriate }enalties  for non-compliance and
the provision of incentives to the person or community.
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CHAPTER 9

ADM1NISTRATION OF ACT

Expropriation

36. ( 1 ) The Minister may purchase or, subject to compensation, expropriate any
property for environmental m- any other purpose um!er  this Act, if that purpose is a 5
public purpose or is in the public interest: Provided t}at the Minister must consult the
Minister of Minerals and Energy before any mineral r lghts are expropriated.

(2) The Expropriation Act, 1975 (Act No. 63 of 1975) applies to all expropriations
under this Act and any reference to the Minister of Public Works in that Act must be read
as a reference to the Minister for purposes of such expropriation. 10

(3) Notwithstanding the provisions of subsection ( 2), the amount of compensation
and the time and manner of payment must be determin  ad in accordance with section 25
(3) of the Constitution, and the owner of the property in question must be given a hearing
before tiny property is expropriated.

Reservation

37. The Minister may reserve St:ite land with the c(,nsent of the Minister authorised
to dispose of the land, and after consultation with ar,y other Minister concerned, for
environmental or other purposes in terms of this Act, i C’ that purpose is a public purpose
or is in the public interest.

Intervention in litigation

15

20

38. The Minister may intervene in litigation before a court in any matter under this
Act.

Agreements

39. The Director-General may enter into agreement; with organs of state in order to
fulfil his or her responsibilities. 25

Appointment of employees on contract

40. ( 1 ) The Director-General may appoint emp oyees on contmct outside the
provisions of the Public Service Act, 1994 (Proclamati  m No 103 of 1994), when this is
necessary to carry out the functions of the Departmen..

(2) The Director-General must, from time to time. and after consultation with the 30
Department of Public Service and Administration, determine the conditions of
employment of such employees.

(3) Such employees must be remunerated from mor.ey  appropriated for that purpose
by Parliament.

Assignment of powers 35

41, ( I ) In this section “assignment” means an assignment as contemplated in section
99 of the Constitution.

(2) The Minister must record all assignments rel erred to in subsection ( I ) in a
Schedule to this Act and may amend that Schedule.

Delegation 40

42. ( I ) The Minister may delegate a power, function or duty vested in him or her to—
(a) a named officer of the Department; or
(b) the holder of an office in the Department or, after consultation with the

relevant Minister or MEC. the holder of an office of any other national
department, provincial administration or ml nicipality. 45



60

(2) A delegation referred to in subsection (1 )—
(a) must be in writing;
(b) may bemadesubject to conditions;
(c) does notprevent theexercise of the power, function ordutyby  the Minister

himself or herselfi and
(d) may bewithdrawn bythe Minister.

(3) The Director-General may delegate a power, fun, :tion or duty vested in him or her
by or under this Act to-

(a) anamedofficer  of the Department;
(b) theholder  ofanoffice inthe Department; or
(c) after consultation with a provincial head of department, an officer in a

provincial administration or municipality.
(4) The Director-General may permit a person to whom a power, function or duty has

been delegated by the Director-General to delegate frmher that power, function or duty.
(5) A delegation referred to in subsection (3) at-u I the permission referred to in

subsection (4)—
(a) must be in writing;
(b)  may be made subject to conditions;
(c) does not prevent the exercise of the pc wer, function or duty by the

Director-General himself or herselfi  and
(d) may be withdrawn by the Director-General.

Appeal to Minister

43. (1) Any affected person may appeal to the Minist(.r against a decision taken by any
person acting under a power delegated by the Ministe  under this Act.

(2) An appeal under subsection (1) must be noted and must be dealt with in the
manner prescribed.

Regulations in general

44. (1) The Minister may make regulations—
(a) dealing with any matter which under this Act must be dealt with by regulation;

and
(b) generally, to carry out the purposes and the provisions of this Act.

(2) The Minister may make different regulations under this Act in respect of different
activities, provinces, geographical areas and owners or classes of owners of land.

(3) The Minister may by regulation provide that infringements of certain regulations
constitute criminal offences and prescribe penalties for such offences.

Regjulationa for management co-operation agreement

45. (1) The Minister may make regulations concem:ng—
(a) procedures for the conclusion of environmental management co-operation

agreements, which must include procedures for public participation;
(b) the duration of agreements;
(c) requirements relating to the furnishing of information;
(d) general conditions and prohibitions;
(e) reporting procedures;
(J monitoring and inspection.

(2) An MEC or municipal council may substitute his or her or its own regulations or
bylaws, as the case may be, for the regulations issued I y the Minister under subsection
(1) above: Provided that such provincial regulations or lnunicipal bylaws must cover the
matters enumerated in subsection (1), and comply with the principles laid down in this
Act.

Model environmental management bylaws
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mamtgement  of environmental impacts of any development within the jurisdiction of a
municipality, which may be adopted by a municipalit~  as municipal bylaws.

(2) Any municipality may request the Director General to assist it with the
preparation of bylaws on matters affecting the enviro lment and the Director-General
may not unreasonably refuse such a request.

(3) The Director-General may institute programmed to assist municipalities with the
preparation of bylaws for the purposes of implementir,g  this Act.

(4) The purpose of the model bylaws referred to in subsection (1) must be to—
(a) mitigate adverse environmental impacts;
(b) Facilitate the implementation of decisions tal.en, and conditions imposed as a

result of the authorisation of new activities and developments, or through the
setting of norms and standards in resp~ct of existing activities and
developments; and

(c) ensure effective environmental managemen  and conservation of resources
and impacts within the jurisdiction of a municipality in co-operation with
other organs of state.

(5) The model bylaws referred to in subsection ( I ) must include measures for
environmental management, which may include-

(a) auditing, monitoring and ensuring compliance; and
(b) reporting requirements and the furnishing 01 information.

Procedure for making regulations

47, ( 1 ) Before making any regulations under this A.”t, a Minister or MEC must-
(a) publish a notice in the relevant Ga:et(+-

(i) setting out the draft regulations; and
(ii) inviting written comments to be submited  on the proposed regulations

within a specified period mentioned in the notice; and
(b) consider all comments received in accordance with paragraph (a)(ii).

(2) The Minister must, within 30 days after pr( mulgating and publishing any
regulations under this Act, table the regulations in the National Assembly and the
National Council of Provinces, and an MEC must so tal de the regulations in the relevant
provincial legislature or, if Parliament or the provincial legislature is then not in session,
within 30 days after the beginning of the next ensui lg session of Parliament or the
provincial legislature.

(3) In considering regulations-
(a)  tabled in the National Assembly, a committe:  of the National Assembly must

consider and report to the National Assembly;
(b) tabled in the National Council of Provinces, a committee of the National

Council of Provinces must consider and re >ort to the National Council of
Provinces; and

(c) tabled in a provincial legislature, a committee of that provincial legislature
must consider and report to the provincial legislature,

whether the regulations—
(i) are consistent with the purposes of this Act;

(ii) are within the powers conferred by this Act;
(iii) are consistent with the Constitution; and
(iv) create offences  and prescribe penalties for such offences that are appropriate

and acceptable.
(4) The National Council of Provinces may by resoh-tion reject the regulations within

30 days after they have been tabled in the National ~ouncil of Provinces, and such
rejection must be referred to the National Assembly f{ r consideration.

(5) (a) The National Assembly, after considering an: { rejection of a regulation by the
National Council of Provinces; and

(b) the relevant provincial legislature,
may by resolution within 60 days after they have been tabled disapprove of the
regulations, and may suspend its disapproval for any ;oeriod and on any conditions to
allow the Minister or MEC to correct a defect.
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(6) If the National Assembly or provincial legislature disapproves of any regulation,
the regulation lapses, but without affecting—

(a) the validity of anything done in terms of the regulation before it lapsed; or
(b) arightor privilege acquired ormobIigatiolo  rIiabilityi  ncumedbeforeit

lapsed. 5

CHAPTER 10

GENERAL AND TRANSITIONAL PROVISIONS

State bound

48. This Act is binding on the State except in so far as any criminal liability is
concerned. 10

Limitation of liability

49. Neither the State nor any other person is liable for my damage or loss caused by—
(a) the exercise of any power or the performance of any duty under this Act; or
(b) the failure to exercise any power, or perform any function or duty under this

Act, 15
unless the exercise of or failure to exercise the power, or performance or failure to
perform the duty was unlawful, negligent or in bad fail h.

Repeal of laws

50. (1) Sections 2, 3,4, 5,6, 7, 8,9, 10, 11, 12, 13, 14, 14A, 14B, 14C, 15, 27Aand
38 of the Environment Conservation Act, 1989 (Act No. 73 of 1989), are hereby 20
repealed.

(2) Sections 21,22 and 26 of the Environment Conservation Act, 1989 (Act No. 73 of
1989) and the notices and regulations issued pursuant to sections21 and 22 and in force
on the commencement date of this Act are repealed with effect from a date to be
published by the Minister in the Gazette, which date ma y not be earlier than the date on 25
which regulations or notices made or issued under sectiol 24 of this Act are promulgated
and the Minister is satisfied that the regulations and m ltices under sections 21 and 22
have become redundant.

Savings

51. Anything done or deemed to have been done under a provision repealed by this 30
Act~

(a) remains valid to the extent that it is consistent with this Act until anything
done under this Act overrides it; and

(b) subject to paragraph {a) is considered to be an action under the corresponding
provision of this Act. 35

Short title

52. This Act is called the National Environmental M.magement  Act, 1998.

Commencement

53. This Act comes into operation on a date fixed by the President in the Gazette.
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SCHEDULE 1

Section 11( 1)

National departments exercising functions which m.iy affect the environment

* Department of Environmental AtTairs and Twmism
* Department of Land Affairs
* Department of Agriculture
* Department of Housing
* Department of Trade and Industry
* Department of Water Affairs and Forestry
* Department of Tr~insport
* Department of Defence
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SCHEDULE 2

Section 11(2)

National departments exercising functions that inl,olve the management of the
environment

* Department of Environmental Atfairs and To.wism
* Department of W:iter A~~irs and Forestry
* Department of Minerals and Energy
* Department of Land A1l’airs
* Department of Health
* Department of Labour



SCHEDULE3

(Section 34)

Part (a): National Legislar ion

No. and year of law Short  title Relevant provisions
Ac( N(>. 36 of I %$7 FertilizeI-s.  Farm Feeds,  Agricultural Scctinn  [8(1 )(/)  in w far as it

Remedies  and Stock  Remedies relates to conmwentiom  of sec-

tions 7 and 7/)i.T

ACI  No 7 I of 1962 Animal Protection Sections 2(I)  anct  2A

Act N(). 4S (If 1965 Atmospheric Pollution Prevention Section 9

Act  No 1501’1973 tiwwk)us  Substances Sectinn  I 9( 1 )(a) uml (h) in sn fm

as it rela[es  10 contra  ventltms  01

wcti[)ns  3 and 3A

A c t  N(,  57  t~f 1976 Nati(mal Pwks Section 24 I )(b)

}\ct No 63  of 1976 MounMIn  Catchmen(  Areas Scctim  I 4 in v] fnr :If i{ relates to

ctmtravcnti(ms  t~f section 3

Act N(I.  (,3 of 1977 Health .%wion  27

Act N(}. 73  of 1980 Dunlplllg  :1(  Sca Contl-ol” Sections 2( I )({/)  and 2( I )(h)

A c t  N{).  (r of 1981 Ma]-ine  Pollu{  inn (Control  UIICI  Ci~  il Section 2( I )

Liability)

A~t  N{I.  43 ot 1983 (’nnscwxti(m  of Agricl}ltural Sections 6 ancl 7

Resources

Act No.  2011986 Marine  Pt~llu(ion  (Prc~enti{m  of Sccti(ln  3A

Pollutinn  frt)n)  Ships)

Act N{).  7.3 of 1989 !3nvir[lnmcnt  Conservation Section ?9(2)((/)  ond (4)

Act  No.  18 of 1998 Mwinc  LiJing  Rew)urcci Section 58(  I ) in w> for  m it relntci

tn contmventions  of scctinns  43(2),

45, id 47, d iecti(m 5X(2)  in w
fi,r  ;l~ it relfltes  ttl cOtm~cn(iOns  of

interrmlional  conser~  atinn  nnd

nlmragement  measures

Act No 36 of 1998 N;(tional  Water Section t 5 I (i)  ond (j)
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Part (b): Provincial I.egislatkm

o r d i n a n c e  Nt~. 9 ot 19(19

ordinw]ce  N[),  15 of 1974

ordinmce  Nm 19 t~l 1 9 7 4

ordinance  N(I.  12 ~)1”  19X3

(ktin:!n~e  N(~, 15 {i 198S

Ad N().  5  (II 199X

Act  No 29  [lf 1992

:onsm  at I(m ‘ to conlfiiml(ion~  of wctms 26.

: 41(  I )(/7)(11) and (c-(c), 52((1).

57((/),  5x(/J)  iln[l  62( I )
~ransv;ial  Nature  Conservatmn Sec(ion~  16A, 4?.  84.96  :md 98

:’:tpc Land [Jw Planning Section 46(  1 ) in w) far  a~ It rclittes

(0 sections ?3( I ) and 39(2)

[rnnsk  MI  T(~wn Pl:mning  01111  Ttnvrv  Secti,ms  42.93  Jnci I I 5

;hips

KWOZUIU  Natul  Pl:mning  a n d  Dcvel-  Scc(i{m  4X

)pmenl

KwaZLIlu  Ndure Conservation Seclion  67 In sn far  0s it relotm  10

sections 59(  1 ). 59(’2). 60(  I ) and

62(  I ); wcti(m  86 in Ml fw us it

relales  to wxtions 76. 77 :md 82;

and sec(i{m  I 1 () in w) tar as it

relxles  IcJ wcti(m  I ()()
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MEMORANDUM ON THE OBJECTS OF THE NATIONAL ENVIRON-
MENTAL, MANA(:EMENT BILL

C,encral background and overview

1, The Bill seeks t{) give eflect (() (he nlanagernent  polic: laid down in the White Paper
on Environnlental  Managenlcn(  Policy approved by [’ahinet.  The nlost  in~p(mtan(
feature of” the White Paper on Envir(mnwntal  Managernert Policy is its enlphasis  on the
principle of cx-operative  governance to ensure that tbt environnlental  rights in the
Constitution are protected and Iuliilled. The Bill etnplojs  a nurnfwr  of’ ins(runlents to
pr(mlo(e  anti give etlect to co-operative govetmance  as cnisaged in seclion -11 (’2) of” the
Constitution.

2. The role of’ the Department of Environmental  Atl’air: and T(mlrisnl :IS lead agent in
exercis ing Govern [nent’s custodianship  of the cnvirx)nnwnt  nlLIsl be cl~cctive and
conlpatible with the constitutional allocation  o! powers, The Bill therefore acknow  -
etfges both prinlary policy and decisi(m-nuiking  roles  fw specialised scctoral national
ttepartnwnts,  and the Iinlits on national envinmtncntal nlanagenlent  Bowing trotn the
comslitutionat  allocation of powers.

.3. The Dep:lrtnlen( of Envir(mnle[lt:ll  A1l’airs has cnlbarked  on a cotnprchensive  and
integrated progranln]e  of environ nlcntal law rcf(mn. Th~ Etl\irO1ll]letlt}ll Law Rclonn
Progranltnc  wnsists  ot about I () individual law, ref[wtn projects that cover  the entire
spectron] (J1’el~virol~]~]c]~t;ll legislation,  Tbc tt)pics  01” (hew prt~jccls Irange frotn umbrella
fratnework  legislation. i.e. the National Environnwntal  tianagenlent  Bill. to sectoral
legislation such :)s [he already c(mplctcd  M;winc Livinj:  Resout-ccs Ac(, and various
(~thcr  proposed  b i l l s  o n  f’or exanlple  pollution” a n d  waste nlanagetnent,  cxxistal
nlanagcnlent  and biodivcrsity  cot]servation.  The Nati(ma F.llviror~l~]crlt:il  Managetnent
Bill defines envirorrnlental tnana:enwnt  and governance in SoLI[h  Africm and provides
the legal I’ratnework  Ior scctoral  laws.

Chapter by chapter analysis

4. Following the custotnary  definitions claww. the Bill starts ot~ in C’haptcr  1 by
declaring the principles to be adhered to by all spheres oi governnrent  in nlanaging the
environ tnent. For exanlplc. it is stated that natural arr{l cultural resources nlwst  be
managed and utilised (m a sustainable basis for the benefit 01 current tintf future
generations, Another principle declares that public participation in liecisiotl-lll:tkillg
atlecting the environ nlent nlust be prxmo  ted and I’acilitate  {i. These principles are derived
fronl  the White Paper und were developed in the Ctmsul( itive National Etltirotllllcrl[[ll
Policy Process (CONNEPP).

S, Chapter 2 introduces the institutions the Bill seeks to establish, and sets out the
usual ‘provisions relating to institutions. such as their con]position.  conditions tor
appoint tnent. tneetings.  funding, staff etc. The bodies to f-e established are the National
Environ tnental Advisory Forunl and the Cotnnlittce for I invironnwnta] Co-ordination
The rationale for the creation of the Forum is to place at [he disposal of the Minister of’
E.nvirontnental  Affairs and Tourisnl u forunl  conlprising  lf a well -balanced nlixture of’
representatives which shall infornl the Minister of’ the vif ’ws of interested and affected
parties. The principal role of the Committee is to nlnnagr  the fragnlented  perfortnance
of’ cnvirorrnlental functions by various governnlent  depa tments  at both the horiz(mta[
tind vertical levels of goverrrnlent, in order to pronlotl. and ensure integration and
co-ordination regarding the illlp]elllellt:lti(ltl  of’ environlnt  ntal po[ic’ies by ~Jovf?rnnlent.

The mechanism for such co-ordination is to be found in he environmental implement-
ation plans referred to below. Provision is also made for nvestigating  and establishing
a single point in each province for handing in applic:ltions for authorisations and
Iiccnces. and the cwmfinatetl  consideration of applications by all organs of state.

6. Chapter 3 deals with distribution and sharing of functions between national
governnwnt  departnlents and provincial ciepartnlents, [nst ‘onlents  for co-ordination and
alignn~ent of functioms proposed will be by means of e ~vironnlental  inlplen~entation
plans and cnvirorrmental  nlanagenwnt  plans, The purpos: of these wil I be to spell out
INJW various departnlents will emsure that their policies. plans and progranlrnes  and the
cxerciw ~)f’their powers that nlay afrect the envir(mnwnt, v ill cotnply with the principles
and national n(mnls and standards that have as their .)bjcct the protection of’ the
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environment. These instruments will make it possible to give efTect to the White Paper’s
visi(m of [he Department of Environmental Affairs  and Tourism as an environmental
lead agent which respects the I’unctional  responsibilities of the national departments and
the constitutional powers of provinces. They will be nwchanisms  !hrough  which [he
overlapping responsibilities of dil~erent national departm,’nts  and the various spheres 01
government can be dealt with in a co-operative manner ;hat reflects the need Ior both
flexibility and predictability. The handling of any disa~reements with provinces :IIKI

local  authorities, and between national departments are .lcalt with in compliance with
the Constitution. The chapter further makes it possible tc phase in complitincc  with the
provision for environmental implementation plans and Inimagelnent plans in order to
accommodate capacity constraints in Governrnent.  Thcrs tmust be guidelines for, and
assistance with, the prepwation  of plans and they may form part of other planning

p r o c e s s e s .

7. Chapter 4 provides for a system of conflict managerlent  and ti~ir decision-making
by providing for a clear procedure which, while facilif~ting the use of conciliation,
arbitration, mediation, investigation, and public access  to such procedures, leaves the
final decision in the hands of the province or departrnmt to whom a function was
entrusted by law, subject, of course. to the normal rccour;e to the courts. It is proposed
that the Director-General may appoint a conciliator acceptable to the parties to a dispute
to resolve the dispute, for example by mediating, by Ltct-findin.g,  or by mtiking  a
recommendation to the parties.

8, Chapter 5 deals with the topic of environment;] assessment and integrated
environmental management. The main object is to inlegra!e principles of environmental
management into the planning and development proccs; and to identify. predict and
evaluate the etlects which policies, programmed, proposals or projects may have on the
environment. The Bill here seeks to create d system that c(,mplies  with the constitutional
allocation of powers and current line Ministry rcsponsib~lity  by making it possible for
provinces and other Departments to conduct an assessme.lt  system within their areas of
jurisdiction and m co-operate where appropriate. The prolifemtion  of envimnrnentd
assessment procedures where activities fall under the I Irisdiction  of more than one
organ of st:ite is preventcci  wrd the protection of sensl{ive  environments is secured.
Recognition is given to the development and phased introduction into law of integrated
environmental management procedures. Assistance to ot’~er  organs of state to achieve
the objectives of integrated environmental manager lent, includes training. the
development of manuals and guidelines, and the coort’tination  of procedure. In the
interest of certainty and effectiveness this Chapter lays down minimum requirements
with which all integrated environmental systems must c(mply.

9. Chapter 6 (International Obligations and Agreements) sets out a procedure for
giving effect to international agreements to which the F epublic is a party and where
necessary the enactment of an agreement into low by national Iegiskrtion.

10. In Chapter 7 “Compliimce and Enforcement” is addressed. The Bill seeks to
broaden the locus .srandi  along the lines of section 38 o‘ the Constitution so that any
person may approach a competent court for relief in respe :t of any breach or threatened
breach of any provision of law concerned with the protec ion of the environment or the
utilisation of natural resources. The Bill further pr .wicles for private criminal
prosecutions by any person acting in the public inter;st  or in the interest of the
environment. The courts are authorised to make apprwp,  iate cost orders. Provision is
made for access to environmental information, and whistle-blowers are protected. In
addition, provision is made for a general duty of core on e ?ery citizen, the rehabilitation
and remediation  of environmental damage and control ofemergency incidents. The right
of workers to refuse (o perform tmvironmentally  hazardous work is recognized and
regulated.

I I. Chapter 8 provides that the Minister and every provincial government and local
authority may enter into environmental management co-operation agreements with any
person or community for the purpose of promoting compliance with the principles [aid
down in the Bill. To be valid, such an agreement requires I he concurrence of the level of
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gt)~cllllllellt or {Jth~r {)rg:ln  of stnte which is responsible t’,)r the activity or geographical
are:l ;Ilfc’rted by the wgrecment. This chopter also defines the contenl of an agreement.

12. Chapter  9, under the heading “AclI]liI~istratit)n  ol t.et”. contains various powers
L)I- duties 01”  the Minister or Director-Generul.  for exan])le expropriation of property.
reservation of S(;M land for environmental purposes. :igeements  wilh  other orgms  of
st:ltc, deleg:ltions,  the nmkirlg uf regulations. etc.

13. TIw  I;lst Chapter  (Ch;lp[er 10) sets out gencr:]]  ;md t r a n s i t i o n a l  p r o v i s i o n s .
including repeal d’ ]aws,  suvings,  shurt title and collltl]eilcc[llent.  As far as repeals tire
c(m~’ernd.  the Bill seeks to replace the grwkr p;wt of [lie Envir(mmcnt  Conscrvati(m
Act, 1989 (Act No, 73 of 1989).  After  its partial rcpml,  this Act will chiefly only provide
t“or v;wious  kinds of protected arem and tispects  ol wwte n~anagenwnt.

Effect on the provinces and local government

14. The B i l l  w i l l  Iluve the I’{d}(lwing  inlplic:iti(ms  f u r  (he pr(~vinccs and Ioc:il
government:

14,1

l-t.?

M..?

14.4

14.5

14.6

14.7

14.8

14!9

The  authorities  within pro~inccs uml I(w:il  gow:rnmmt  th:II :Irc ch:lrgcci  with
cll~firotltllcllt-  lcl:l[ccl  t’uncti(~tls m r e q u i r e d  to ohscrve :Ind dhcrc t~~ the
principles set tmt in Chapter  I (paragr;lph -t :ih:)vc).
The provinci:ll  hc;ds of” the D2pmlmcnt  dealing  with ml ironnwntal  matters
may bc nwmtwrs  of the C(mluiltce  for  en\  i:”(mnwntal  C()-imlin:lti(m  ( we
p;lragr:tph  5 above. dcalin:  w it}] Chapter 2).
l%wvinc~>s  will  bc rcquird to druw up cnvirtw  mental itllplelllet]t:lti~~ll  pl:ms
( Clldpm 3. w pmgr:iph  6 :Itm c ).
Pr~)vinci:Il auth(mitics  will hc required to :Klll.w  t(l minimuln  stand;uds  in
clevel(]ping integrated Cnvironmentdl nlJIuIgc ncnt procedures (Chapter 5.
paragrilpb 8 shove).
Provincial  govcrnnlcnts  and k)c:Il  :tuth(witics  rI:ty  (akc :Icti(m  i n  emergency
incidents by directing  the rmp[msiblc  pers(m 1( undert:lkc speuilic mcnsurcs.
I f  the pcrwm fails to c[Mnply,  the :mtht~rity c~mcernd  may i(sclf  t:ke ;Ictic)n
d claim  rcituhurscnwnt  ~)f all re:ts(m:~hlc  C(M( , from the resp(msihlc pcrs(m.
(Chapter 7, pmagr:lph I () dhovc).
Pr[lvincial  g~lvernnwnts iInLl  Ioc:il  ;iuth(wities  I luy enter  into cnvironnwntxl
nlanagcmcnt  co-opcritti(m  :Igrccnwnls with any person or ct~nlmunily  I(w the
purptlse of’ pr~)moting  cunlpli:mcc  with (he principles ldid down in the Bill
(Chapter 8. paragraph I I above),
The  [Jired(Jr-Generul  my enter in({)  agrccnmti  wi[h  provincial  depwtnwnts
:md 10M1 authorities in tmler  t~} Iulfil  his ur IVJI ohligati~ms  (Clause  4 I ).
Clause  42 provides th:lt the Minister  and the Circclor-Gencrd  m;Iy delegate
functions to :1 provincitll  government  (w Iociil authority.
Cliillse  46 requires [he Minister to supp~~rt Ic)c:II :Iu(horitics  hy pr(mulg:lting
model  bylJws  which they may ack~pt.

Other departments and bodies consulted

15. All national departments and provincial govcrnme  lts were cxmsultcd.  The draft
Bill WLIS published in the Gauet/c  in tams of secti~m 154 of the Constitution.

16. In the opinion of the Department of Environnmta  Atfiiirs  and Tourism and the
State Law Advisers this Bill sh(mld he dcult  with in :~cmdancc  with the pr~)cedure
established by section 76 of the Constitution. its it tn]ls wi hin a functional areo listed in
Schedule -1 tu the Constitution, nmcly “Etlvir(llllllellt”.


