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PREAMBLE

WHEREAS section 214 of the Constitution of the Republlc of South Africa, 1993 (Act
No. 200 of 1993), requires legislation to provide for the establishment and regulation of
a South African Police Service which shall be structured at both national and provincial
levels and shall function under the direction of the national government as well as the
various provincial governments;

AND WHEREAS there is a need to prov:de a pohce service lhroughout the national
territory to—
(a) ensure the safety and seeunty of all persons and property in the nanonal
© territory; T
(b) uphold and safeguard the fundamental rights of every person as guaranteed by
Chapter 3 of the Constitution;
{ c) ensure co-operat:on between the Servnce and the comrnunmes 1t serves in the
combating of crime;
{d) reflect respect for victims of crime and an understanding of their needs; and
(e) ensure effective civilian supervision over the Service;

.. (Afrikaans text signed by the President.) .
{Assented to 28 September I 995 Y
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E IT THEREFORE enacted by the Parliament of the Republic of South Africa, as
follows:-—

' CHAPTER'1 -
o INTERPRETATION | . . . . ...
Deﬁmtlons AU o o B Ny S5

1. In this Act, unless the context otherwrse indicates—

(i)" *‘board” means the Board of Cornmrssroners estabhshed by ‘section 10(1)
(xvr)

(ii) “certificate of appomtment means the document referred to in section 30; (i)

(ili) “commissioned officer” means a.commissioned officer. appointed under 10
section 33(1); (v) '

" (iv) -““directorate” means the Independent Complaints Directorate established by
section 50(1); (iii) ) .

(v) “employee organisation” means an organisation consisting inter alia of
members or employees of the Service formally associated together and 15
organised in a staff association, trade association or trade union, for the

. purpose of regulating relations between themselves and the Service; (xxx)

(vi) “equipment” includes any article supplied by the Service for use by a member

: in the performance of his or her duties; (xxiii}
(vii)_ “executive co-ordinating committee” means the executwe co—ordmatmg 20
committee established by section 4(1) (xxv) :
 (viii) “Executlve Director” means the Execquve Director appomted in terms of
, section 51; (xxiv) o
- (ix) “fixed establishment”’ means the posts whrch have been created for the
" normal and regular requirements of the Service; (xxvii) 25

(x) “member” means any member of the Service referred to in section 5(2),
including— e
{a} except for the purposes of any provision of this Act in respect of which

the National Commissioner may otherwise prescribe, any member of the
.. Reserve while such member is on duty in the Service; . . coooo 1 30
(b) any temporary member while employed in the Service;
(c) any person appointed in terms of any other law to serve in the Service
and in respect of whom the Minister has prescribed that he or she be
deemed to bé a member of the Service for the purposes of this Act; and
(d) any person designated under section 29 as a member; (vi) 35
© (xi)--“member of the Executive Council” means the member of the Executive
Council referred to in section 217(1) of the Censtitution; (vii)
(xii) “metropolitan police service’ means a metropolitan police service estab-
o lished under section 64(1)(b); (viii) _ . o
" (xiii) “Minister” means the Mlmster for Safety’ and Security; (ix) ST 40
" (xiv) “‘municipal police service” means a munlClpal pollce serv1ce estabhshed
-t under section 64(1)(a}; (x) 8
“(xv) “National Commissioner” means the Natmnal Comrmssroner referred to in
section 6(1); (xi) cradt
. (xvi) | “National Orders and Instructions” means Natronal Orders and Instrucuons_ 45
" issued under section 25(1) or which coniinue o apply in terms of secuon_
L 12)(a); (xii)
“*(xvii) “national public order policing uhit” means the natlonal pub]rc order pohcmg
) unit established in terms of scction 17(1); (xiii)
(xviii) “Parliamentary Commitiees” means the Standing Commrttees of the National 50
o Assembly and the Senate responsrble for safety and securrty affarrs, (xrv}

(xix) “‘prescribe” means prescnbe by regulatlon (xxix)

(xx) “'Provincial Commissioner” 'means’ the Provincial Commrssmner of a

" 'province referred to in section 6(2); (xv)

(xxi}) “Rationalisation Proclamation” means the South Afncan Pollce Service 55

Rationalisation Proclamation, 1995, published by Proclamation No. 5, 1995,
dated 27 January 1995; (xvii)

(xxii) “regulation” means a regulation made under this Act or which continues to
apply in terms of section 72(4)(a); (xviii)

(xxiii) “Reserve means the Reserve Police Service referred to in section 48; (xix) 60

(xxiv) *secretariat” means the Secretanat for Safety and Security established under
section 2(1); (xx) o : :



10 No. 16731 GOVERNMENT GAZETTE, 4 OCTOBER 1995

Act No. 68, 1995 SOUTH AFRICAN POLICE SERVICE ACT, 1995

-~ (xxv) *Secretary” means the Secretary for Safety and Security appomted under
section 2(2); (xxi)

(xxvi) *“Service” means the South Afncan Police Service estabhshed by section
5(1); (ii)

(xxvii) “stores” means any movable property of the State which is kept in stock for
distribution in the Service; (xxviii)

(xxviii) “‘strike” means a strike within the meaning of the Labour Relations Act, 1956

(Act No. 28 of 1956); (xxii)
(xxix) *this Act” includes the regulations; (iv) and
(xxx) “uniform” means a uniform as prescribed. (xxvi) ,

' CHAPTER 2.
MINISTERIAL SERVICES
Secretariat

2. (1)}a) The Mlmster shal] establish a secretariat to be called Lhe Secretariat for
Safety and Security. :

(b} A provincial government may estabhsh a provincial secretariat to be called the
Provincial Secretariat for Safety and Security: Provided that the date on which a
provincial secretariat will come into operation shall be determined by a provincial
government in consultation with the Minister.

(2) The Minister may, subject to the laws governing the public service, appoint a
person to the office of Secretary who shatl be responsible for—.

(a) the performance of the functions of the secretariat; and
(b) the management and administration thereof.

(3) The Secretary may, in consultation with the Minister, Sl]b_]CCt to the laws
govemning the public service, appoint the necessary personnel to assist the Secretary to
perform, subject to his or her control and directions, any function of the secretariat.

Functions of secretariat

3. (1) The secretariat shall—

(a) advise the Minister in the exercise of his or her powers and the performance
of his or her duties and functions; '

(b} perform such functions as the Minister may consider necessary or expedlent to
ensure civilian oversight of the Service;

“(c) promote democratic accountability and transparency in the Service;

(d) promote and facilitate participation by the Service in the Reconstruction and
Development Programme;

(e) provide the Minister with legal services and advice on constitutional matters,

H provnde the Minister - w1th communication, support and administrative

- services;

(g) menitor the 1mplementatlon of pohcy and directions 1ssued by the Minister -

and report to the Minister thereon;
(h) - conduct research into any policing matter in accordance with the instructions
of the Minister and report to the Minister thereon;
(i) perform such functions as may from time to time be assigned to the secretariat
.- by the Minister; and’
(j) evaluate the functxonmg of the Semce and report to the Mlmster thereon.
(2) To the extent that it is reasonably necessary for the performance of the functions
of the secretariat, any member of its personnel—
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(a) may request and obtam information and documents under the control of the

Service;
(b) - may enter any buﬂdmg or premises under the control of the Service; and .
(c) shall be entitled to all reasonable assistance by a member. - .
- (3} The Minister may make regulations regarding the establishing and proper
functioning of secretariats: Provided that regulations with regard to provincial

50
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secretariats shall be made in consultation with the executive co-ordinating committee.

(4) A document in the prescribed form, certifying that a person is a member of the
personnel of the secretariat, shall serve as prima facie proof that such person is such a
member. -

Secretariat for Safety and Secunty

Executive co-ordinating commlttee '

.‘J

'+ 4, (1) The executive co-ordinating committee contemplated in sectton 220(1) of the

Consututton is hereby established. -

'(2) The Minister shall convene. the first meetmg of the executwe co-ordmatmg
committee, . N i

(3) The Mmlster or hts or her nominee shall preside at meetings of the executive
co-ordinating committee and the executive co-ordinating committee shall determine its
own procedure.

CHAPTER 3
* . ESTABLISHMENT AND COMPOSITION OF SERVICE
Establlshment and composmon of Servnce

5 (1) The South Afncan Polnce Servnee contemplated in sectlon 214(1) of the
Constitution is hereby established.
-(2) The Service shall consist of— . - '
(a) all persons who 1mmed1ately before the commencement of thls Act were
members— . -
(i) of a force which, by virtue of section 236(7)(a) of the Constltutxon is
, deemed to constitute part of the Service; - .
- {i1) appointed under the Raticnalisation Proclamatlon
. (iii)  of the Reserve by .virtue of section 12(2)(k) of the Ratlonaltsauon
Proclamation;
(b) members appointed in terms of section 28(2) of this Act; and
(c) persons who become members of the Reserve under section 48(2) of this Act.

CHAPTER 4

k3

COMMISSIONERS

LT R Lo
1 I e

Appomtment of Nauonal and Provmcnal Commtssumers

%) Subseetlons (1) (2) and (4) shall app]y mutans mutandts to.a Provmc1a1 .
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- 6. (1) There shall be a National Commissioner of the Serv1ce who shall be appointed

in accordance with section 216(2){a) of the Constitution.

- (2) There shall be a Provincial Commissioner of the Service for each provmce who
shall be appointed by the Natlonal Comnnssmner subject to seetlon 218(1)(b) of the
. Constitution. - -

Terms of office of National and Provincial Commissioners
7. (1) Subject to this Act, the person:who is appointed as National or Provincial

Commissioner shall occupy that office for a period of five years from the date of his or
her appointment or such shorter period as may be determined at the time of his or her
appointment by—

(a) .the President, in relation to the National Commissicner; or . ’

( b) the National Comsmissioner in consultation with the member of the Executlve

- Council, in relation to a Provincial Commissioner.

2) The term of office referred to in subsection (1) may be extended at the exptry
thereof for a period or successive periods not exceeding ﬁve years at a Ume, as may,
subject to subsection (3), be determined by— ‘ v

{a) ' the President, in relation to the National Comm1ssmner, or

35

40

45
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.(b) the National Commissioner in consultation with the member of the Executive
Council concerned, in relation to the Provincial Commissioner. ‘

(3) The President or the National Commissioner, as the case may be, shall notify the

Commissioner concerned in writing at least two calendar months before the expiry of

the period contemplated in subsection (1), or any subsequent extended period -

contemplated in subsection (2), whether he or she intends extendmg his or her term of
office or not and, if so, for what period.

(4) When the National or Provinctal Commissioner receives notlce of the extension of
his or her term of office 1n accordance with subsection (3), he or she shall notify the
President or the National Commissioner, as the case may be, in writing within one
calendar month from the date of receipt of such notice of his or her acceptance or not of
such extended term of office.

(5) If the Naticnal or Provincial Commissioner notifies the Presndent or the National
Commissioner, as the case may be, in accordance with subsection (4) of his or her
acceptance of such extended term of office, his or her term of office shall be extended
accordingly. .

Loss of conﬁdence in N atlonal or Provincial Commlssmner

8. (1) If the Natlonal Commlssmner has lost lhe confidence of the Cabinet, the
President may establish a board of inquiry consisting of a judge of the Supreme Court as
chairperson, and two other suitable persons, to—

" (a) inquire into the circumstances that led to the loss of confidence;
(b) compile a report; and
(¢) make recommendations.

(2)a) If a Provincial Commissioner has lost the confidence of the Executlve CouncnI
the member of the Executive Council may notify the Mmlster of such occurrence and
the reasons therefor,

{(b) The Minister shall, if he or she deems it necessary and appropnate refer the notice -

contemplated in paragraph {a) to the National Commissioner.

(c) The National Commissioner shall, upon receipt of the notice, estabhsh a board of
inquiry consisting of not more than three persons, of which the chairperson shall, subject
to paragraph (d), be a person who, for at least 10 years after havmg quahﬁed as an
advocate or an attorney, practised as such, to—

(i) inquire into the circumstances that led to the loss of confidence;
(ii) compile a report; and
(iii) make recommendations. -

{(d) The National Commissioner may appomt any other person suitably qualified in
law as chairperson of the board of inquiry.-

(3) (a) The President or National Comrmssroner as the case may be, may, after
hearing the Commissioner concerned, pending the outcome of the inquiry referred to in
subsection (1) or (2)(c), suspend him or her from office.
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- {b) A Commissioner who is suspended from office under paragraph (a), shall, during *-

the period of such suspension, be entitled to any salary, allowance, privilege or benefit
to which he or she ts otherwise entitled as a member, unless the President or the National
Commissioner, as the case may be, determines otherwise.

(4) If a board of inquiry is established under subsectlon (1).or (2)(c) the

Commissioner concerned shall be notrﬁed thereof in wrmng, and lhereupon he or she

may— v
(a) be assisted or represented by another person or ]egal representatwe,
(b) make written representatlons to the board :
(c}. be present at the inquiry; T
(d) - give evidence thereat; :
(e) cross-examine witnesses not called by him or her,
(f) be heard;
(g) call witnesses; and :
{h) have access to documents relevant to the inquiry. .
(5) The board of inquiry shall determine its own procedure : .
- (6)(a) At the conclusion of the inquiry, the board shall submit its repon to0— -
(i) (aa) the President, in the event of an inquiry under subsection (1); or
(bb) the National Commissioner, the member of the Executive Council and

45
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the standing committee of the provincial legislature responsible for
safety and security affairs, in the event of an 1nqu1ry under subsection
2y ‘ , .

(ii) - the Commissioner concerned; and

(iii) the Parliamentary Committees. .

(b) The report referred to in paragraph (@) may recommend that—
(i) no action be taken in the matter;
- . (i) the Commissioner concerned be transferred to another post or be employed
additional to the fixed establishment;

. (iii) his or her salary or rank or both his or her salary and rank be reduced;

(iv) action be taken against him or her in accordance with subparagraphs (ii) and
(iii); i

(v) heorshebe removed from oﬂice or

(vi) any other appropriate steps (including the postponement of any decision by
the President or the National Commissioner, as the case may be, for a period
not exceeding 12 calendar months) be taken,

(7} The President or the National Commissioner, as the case may be, may, upon
receipt of a recommendation contemnplated in subsection (6), remove the Commissioner
concerned from office, or take any other appropriate action: Provided that, if the
President or the National Commissioner, as the case may be, postpones his or her
decision for a period, he or she shall, at the end of such period, request the same board
of inquiry, or a similar board established for that purpose, to compile a new report and
to make a new recommendation after having considered the conduct of the
Commissioner concerned during such period.

(8) If a Provincial Commissioner has lost the confidence of the National
Commissioner, the provisions of subsectlons {2)(c) and (a’), (3), (4), (5), (6) and (7) shall
apply mutatis mutandis.

(D Intheeventofa Commissioner bemg removed from office followmg onan mqu1ry
in accordance with a finding of a loss of confidence in such a Commissioner, or in
accordance with a finding of a loss of confidence referred to in section 9(3), his or her
term of office shall be deemed to have expired on the date immediately precedmg the
date on which such removal from office takes effect.

Mlseonduct by or incapacity of National or Provincial Commnssroner -

9. (1) Subject to this section, subsections (1) to (8) of section 8 shall apply mutatis
mutandis to any inquiry into allegations of misconduct by the National or Provincial
Commissioner, or into his or her fitness for office or capac1ty for executmg hrs or her
official duties efﬁmently

(2) The board of inquiry established by virtue of subsection (1) shall make a finding
in respect of the alleged misconduct or alleged unfitness for office or incapacity of
executing official duties efficiently, as the case may be, and make recommendanons as
contemplated in section 8(6)(b).

(3) If the National Commissioner has lost the confidence of the ‘Cabinet or a
Provincial Commissioner has lost the confidence of the Executive Council or the
National Commissioner, as the case may be, following on an inquiry in terms of thls
sect1on the prov1srons of secnon 8(7) sha]l apply mutatzs mutana':s .

Board of Commlssmners

10. (1. The Board of Commissioners consmtmg of the Nauonal and Prov1nc1al
Commissioners is hereby established. :

(2) The functions of the board shall be to promote co- operatlon and co—ordmatlon in -

the Service.
(3) The board shall be presided over by the Natlonal Commrssroner or his or her
nominee and the board shall determine its own procedure.

CHAPTERS . . . ..
POWERS, DUTIES AND FUNCTIONS -

National Commrssroner . SN

11. (1) The Natlonal Commissioner may exercise the powers and shali perform the
dutIes and functions necessary to give effect to section 218(1) of the Constitution.
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(2) Without derogating from the generality of subsection (1), the powers, duties and
functions referred to in that subsection shall include the power, duty and function to—
(a) develop a plan before the end of each financial year, setting out the priorities

and objectives of policing for the following financial year;

(b) determine the fixed estabhshment of the Service and the number and gradmg .

of posts;
(¢} determine the dlsmbunon of the numencal strength of the Serv1ce after
- consultation with the board; .
{d) organise or reorgamse the Service at national level into various components,
. units or groups; ..
- (e) establish and mamtam trammg instifutions or centres for the tralmng of
students and other members;
(f} establish and maintain bureaus, depots, quarters, workshops or any other
institution of any nature whatsoever, which may be expedient for the general
- management, control and maintenance of the Service; and
(g) perform any legal act or act in any legal capacity on behalf of the Service.

Provmc:al Commlssmners

12. ) Sub}ect to this Act a Provmcml Commlssmner shall have command of and
control over the Service under his or her jurisdiction in the provmce and may exercise
the powers and shall perform the duties and funcuons necessary to glvc effect to section
219 of the Constitution.

(2) A Provincial Commissioner may— R

(a) subject to 4 determination under section 11(2)}a), del:mnt any area in the
province and determine the boundaries thereof until the province has been
“divided into as many areas as may be necessary for the purposes of the
* organisation of the Service under his or her _]unsdlctxon and -
(b) - establish and maintain police stations and units in the province and determine
the boundaries of station or unit areas.

(3) A Provincial Commissioner shall determine the dlsmbuuon of the strength of the
Service under his or her jurisdiction in the provmce among the different areas, station
areas, offices and umts

Members
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13. (1) Squect to the Constitution and with due regard to the fundamentalﬂrights of

every person, 2 member may exercise such powers and shall perform such duties and
functicns as are by law conferred on or assigned to a police official.

. (2) Where a member becomes aware that a prescribed offence has been committed, he
or she shall inform his or her commanding officer thereof as soon as possible. .

(3) (@) A member who is obliged to perform an official duty, shall, with due regard to
his or her powers, duties and functions, perform such duty in a manner thatis reasonable
in the circumstances.

(b) Where a member who performs an official duty is authorised by law to use force,
he or she may use only the minimum force which is reasonable in the circumstances.

(4) Every member shall be competent to serve or execute any summons, warrant or
other process whether directed to him or her or to any other member.

(5) Any member may in general or in any particular instance be required to act as
prosecutor, or in any other respect to appear on behalf of the State in any criminal matter
before any magistrate’s court, any magistrate holding a preparatory examination, a court
of a special justice of the peace or any other lower court in the Republic.

(6) Any member may, where it is reasonably necessary for the purposes of control
over the illegal movement of peoplc or goods across the borders of the Republic, without
warrant search any person, premises, other place, vehicle, vessel or aircraft, or any
receptacle of whatever nature, at any place in the Republic within 10 kilometres or any
reasonable distance from any border between the Republic and any foreign state, or in

the territorial waters of the Republic, or inside the Republic within 10 kilometres or any .
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reasonable - distance from such territorial waters and seize anything found in the
possession of such person or upon or at or in such premises, other place, vehlcle, vessel,
aircraft or receptacle and which may lawfully be seized. L
(7)a} The National or Provincial Commissioner may, where it is reasonable in the
circumstances in order to restore public order or 10 ensure the safety of the public in a
particular area, in writing authorise that the particular area or any part thereof be
cordoned off.
{b) The written authorisation referred to in paragraph (a) shall specify the period,
which shall not exceed 24 hours, during which the said area may be cordoned off, the
area or part thereof to be cordoned off and the object of the proposed action.
- {c) Upon receipt of the written authorisation referred to in paragraph (a ), any member
may cordon off the area concerned or part thereof, and may, where it is reasonably
necessary in order to achieve the object specified in the written authorisation, without
warrant, search any person, premises or vehicle, or any receptacle or object of whatever
nature, in that area or part thereof and seize any article referred to in section 20 of the
Criminal Procedure Act, 1977 (Act No. 51 of 1977), found by him or her in the
possession of such person or in that area or part thereof: Provided that a member
executing a search under this paragraph shall, upon demand of any person whose rights
are or have been affected by the search or seizure, exhibit to him or her a copy of the
written authorisation.
(8)(a) The National or Prov1nc1al Commissioner may, where it is reasonable in the
circumstances in order to exercise a power or perform a function referred to in section
215 of the Constitution, in writing authorise a member under his or her command, to set
up a roadblock or roadblocks on any public road in a partrcular area or to set up a
checkpoint or checkpoints at any public place in a particular area.
(b) The written authorisation referred to in paragraph {a) shall spec1fy the date
approximate duration, place and object of the proposed action,
(c) Any member authorised under paragraph (a) may set up a roadblock or roadblocks
or cause a roadblock or roadblocks to be set up on any public road in the area so specified
or set up a checkpoint or checkpomts or cause a checkpomt or checkpoints to be set up
at any public place in the area so specified.
(d) Notwnhstandmg the provisions of paragraph (a), any member who has reasonable
suspicion to believe that—
(i) an offence mentioned in Schedule 1 to the Criminal Procedure Act, 1977, has
been committed and that a person who has been involved in the commission
thereof is, or is about to be, travelling in a motor vehicle in a particular area;
(ii) a person who is a witness to such an offence is absconding and is, or is about
to be, travelling in a motor vehicle in a particular area and that a warrant for
his or her arrest has been issued under section 184 of the Criminal Procedure
“Act, 1977, or that such a warrant will be issued if the information at the
~ disposal of the member is brought to the attention of the magistrate, regional

magistrate or judge referred to in that section, but that the delay in obtammg
“such warrant will defeat the object of the roadblock;’

(iii) a person who is reasonably suspected of intending to commit an offence
referred to in subparagraph (i) and who may be prevented from committing
such an offence by the setting up of a roadblock is, or is about to be, travellmg

7 in a motor vehicle in a particular area;

(iv) a person who is a fugitive after having escaped from lawful custody is, or is

_ about to be, travelling in a motor vehicle in a partrcular area; or

(v) any object which—

(aa) is concerned in;

(bb) may afford evidence of; or

(cc) is intended to be used in,

the commission of an offence referred to in subparagraph (i), whether within
the Republic or elsewhere, and which is, or is about to be, transported in a
motor vehicle in a particular area and that a search warrant will be issued to
him or her under section 21(1){a} of the Criminal Procedure Act, 1977, if he
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or she had reason to believe that the object will be transported in a specific
vehicle and he or she had applied for such warrant,
and that the delay that will be caused by first obtaining an authorisation referred to in
paragraph (a), will defeat the object of the roadblock, may set up a roadblock on any
public road or roads in that area for the purpose of establishing whether a motor vehicle
is carrying such a person or ob;cct
(e) For the purposes of exercising the powers conferred by paragraph (c) or {(d), a

member shall display, set up or erect on or next to the road or at the public place such -

sign, barrier or object as is reasonable in the circumstances to bring the order to stop to
the attention of the driver of a vehicle approaching the roadblock so as to ensure that the
vehicle will come to a stop or to the attention of a person approaching the checkpoint,

(f) Any driver of a vehicle who approaches a roadblock or any person who approaches
a checkpoint and who refuses or fails to stop in accordance with an order to stop
displayed as contemplated in paragraph (e), shall be guilty of an offence and liable on
conviction to a fine or to imprisonment for a period not exceedmg six months

{g) Any member may, without warrant—

{i) in the event of a roadblock or checkpomt that is set up in accordance with
paragraph (c), search any person or vehicle stopped at such roadblock or
checkpoint and any receptacle or object of whatever nature in the possession
of such person or in, on or attached to such vehicle and seize any article
referred to in section 20 of the Criminal Procedure Act, 1977, found by him or
her in the possession of such person or in, on or attached to such receptacle or
vehicle: Provided that a member executing a search under this subparagraph
shall, upon demand of any person whose rights are or have been affected by
the search or seizure, exhibit to him or her a copy of the written authonsatlon
by the Commissioner concerned; and

_(ii) in the event of a roadblock that is set up in accordance with paragraph (a')
search any person or vehicle stopped at such roadblock and any receptacle or
object of whatever nature in, on or attached to such vehicle and seize any
article referred to in section 20 of the Criminal Procedure Act, 1977, found by
him or her in, on or attached to such receptacle or vehicle: Provided that a
member executing a search under this subparagraph shall, upon demand of
any person whose rights are or have been affected by the search or seizure,
inform him or her of the reason for the setting up of the roadblock. _

(h) For the purposes of this subsection “‘checkpoint™ includes any barrier set up under
an authorisation referred to in paragraph {a) in order to control the movement of persons.

(9) The provisions of sections 29 to 36 of the Criminal Procedure Act, 1977, shall
apply mutatis mutandis in respect of a search conducted under subsecuons (6), (7) and
(8) and any object seized during such a search. .

(10) The National or Provincial Commissioner may, in the exercise of any power or
the performance of any function referred to in section 215 of the Constitution, publish
or cause to be published, or in any other manner display or cause to be displayed any
information, photograph or sketch of any person.

(IT)a) A member may, for the purposes of investigating any offence or aileged
offence, cordon off the scene of such offence or alleged offence and any adjacent area
which is reasonable in the circumstances to cordon off in order to conduct an effective
investigation at the scene of the offence or alleged offence.

(b} A member may, where it is reasonable in the circumstances in order to conduct
such investigation, prevent any person from entering or leaving an area so cordoned off.
© (12)(a} If the National Commissioner deems it necessary for the purposes of
performing the functions of the Service, he or she may, with the approval of the Minister,
direct any member to perform service at any place outside the Republic.

(b) A member in respect of whom a direction has been issued under paragraph (a),
shall perform service in accordance with such direction and shall, while so performing
service, remain, unless the Minister in a partlcular case otherwise directs, subject to the
provisions of this Act as if performing service within the Republic.
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(13) Subject to the Constitution — ‘ S S
(a) this section shall not be construed as derogatmg from any power conferred
upon a member by or under this Act or any other law, 1nc]udmg the common
Iaw; and .

. (b} the powers conferred upon a member by this secuon shall not be [imited by :

any other law, mcludmg the common law

Employment of Serv:ce in preservatlon of lrfe, health or property

14. The Natlonal or Provmmal Commrssnoner may employ members for serv1ce in the e

preservation of life, health or property. -

Delegatlon '

15. (1%a) Subject to section 15 of the ExchequerAct 1975 (Acl No. 66 of 1975); any
power conferred on the National or Provincial Commissioner by this Act or any other
law, excluding the power contemplated in section 13(7)(a), may be delegated in writing
by any such Commissioner to any member or other person in the employment of the
Service, or a board or body established by or under this Actora law referred to in section
217(3) of the Constitution, who or which shall exercnse such power sub_]ect to the
directions of the Commissioner concerned. '

(b) Paragraph (a) shall apply mutans mutandis in respect of any power delegated by
the National Commissioner to a Provincial Commissioner under thaf paragraph,

" (2) The delegation of any power by the National or Provincial Commissioner under
subsection (1) may be withdrawn by such a Commissioner and any decision taken by
anyone under such delegated power may be withdrawn or amended by such
Commissioner, and shall, until it is so withdrawn or amended, be deeméd to have been
taken by the National or Provincial Commissioner concerned: Provided that any such
withdrawal or amendment shall not affect any right, privilege, obhgatlon or liability
acqurred accrued or mcurred asa result of such decrslon

CHAP’I‘ER 6 -
ORGANISED CRIME AND PUBLIC ORDER POLICING UNIT
National preve_ntlon an_d mvestigatnon of crime T '

16. (1) Circumstances amounting to criminal conduct or an endeavour thereto, as set
out in subsection (2), shall be regarded as organised crime, crime which requires
national preventlon or investigation, or cnme whrch requu‘es spec1al1sed skills in the
prevention and investigation thereof. '

(2) Circumstances contemplated m subsecnon (l) compnse cnmmal conduct or
endeavour thereto—

“{a) by any enterprise or group of persons who have a common goal in commmm g
crimes in an organised manner;
. {b) . (i) by aperson or persons in posmons of trust and makmg use of specialised
or exclusive knowledge;
(i) in respect of the revenue or‘expendnure of the national govemment or
(111) in respect of the national economy or the integrity of currencies;
(c) “which takes on such proportions or is of such a nature that the preventlon or
.. .investigation thereof at national level would be in the national interest;

" (d) in respect of unwrought precmus metals or unpolished diamonds;

(e) in'respect of the hunting, importation, exportation, possession, buying and

selling of endangered species or any products thereof as may be prescribed,;
“(f)  in more than one province or outside the borders of the Republic by the same
'perpetrator or perpetrators, and in respect of which the preventlon or

N ~ investigation at national level would be in the national interest; ~
" (g) inrespect of which the preventlon or mvesngatlon requires the appllcatlon of
" specialised skills and where expedlence requlres that it be prevented or
" investigated at national ]evel '
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(h) which a Provincial Commissioner requests the National Commissioner to
- prevent or investigate by employing expertise and making resources available
- at national Ievel and to which request the National Commissioner accedes;
{i) in respect of which the investigation in the Republic by the Service is
.requested by an international police agency or the pelice of a foreign country;
and
{j) in respect of which the prevention or Invesugatlon by members under the
command of a Provincial Commissioner will detrimentally affect or hamper
the prevention or investigation of c1rcumstances referred to in paragraphs (a)
to (i).
(3) In the event of a dispute between the National and Provincial Commissioner
regarding the question whether criminal conduct or endeavour thereto should be

10

regarded as organised crime, crime which requires national prevention or investigation -

or crime which requires specialised skills in the investigation and preventron thereof, the
determination by the National Commissioner shall prevail.

(4)(a) Notwithstanding the provisions of subsections (1), (2) and (3) the Provincial
Commissioner shall be responsible for the prevention and investigation of all crimes or
alleged crimes committed in the provmce concerned.

(k) Where an investigation of a crime or alleged crime reveals that the c1rcumstances
referred to in subsection (2) are present, the Provincial Commissioner shall report the
matter to the National Commissioner as soon as possible.

{c) The National Commissioner may, in consultation with the Provincial Commis-
sioner concerned, notwithstanding the presence of the circumstances referred to in
subsection (2), direct that the investigation or any part thereof, be conducted by the
Provincial Commissioner.

National public order policing unit

17. (1) The National Commissioner shall, subject to section 218(1)(k) of the
Constitution, establish and maintain 2 national public order policing unit.

(2) The National Commissioner may deploy the national public order policing unit, or
any part thereof, at the request and in support of a Provincial Commissioner, taking into
account—

{a) the reason for the request;
(b) the personnel and equipment available to the unit; and
{c) any other circumstances anywhere in the national terrltory which may have an
influence on the maintenance of public order and which may require the
" deployment of the unit or any part thereof elsewhere.

(3) Where the national public order policing unit or any part thereof is deployed under
subsection (2}, the unit shall perform its functions subject to the directions of the
Provincial Commissioner concerned: Provided that the mere fact of such deployment
does not preclude the President from exercrsmg his or her powers under subsecnon (5)
in relation to the arca where the unit is so deployed.

(4) The National Commissioner may withdraw the national public order pohcmg unit
or any part thereof deployed under subsection (2), taking into account—

(a) the prevailing circumstances where the unit or part thereof is so deployed;
-(b) the personnel and equipment available to the unit; and
(c) any other circumstances anywherc in the national territory which may have an
influence on the maintenance of public order and which may require the
. deployment of the unit or any part thereof elsewhere:
Prov1dcd that the National Commissioner shall, at the request of the Provincial
Commissioner, withdraw the unit or any part thereof so deployed. '

(5) The President may, in consultation- with the Cabinet, direct the National
Commissioner to deploy the national public order policing unit in circumstances where
a Provincial Commissioner is unable to maintain public order and the deployment of the
unit is necessary to restore public order. -

(6) The National Commissioner shall, upon receiving a direction under subsection
(5), deploy the national public order policing unit or such part thereof as may be
necessary to restore public order to the area concerned, and may from time to time if he
or she deems it necessary, deploy additional members of the unit in the area concerned
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or, subject to subsection (7), withdraw members of the unit from the area concerned if
their continued presence is no longer required to restore or maintain public order in the
area concerned or in any part thereof.

(7) Where the national public order polrcmg unit or any pan thereof is deployed under
subsection (5) and public order has been restored in the area concerned, the unit or part
thereof shall continue to maintain public order in such area until the President, in
consultation with the Cabinet, directs the National Commissioner to wnthdraw the unit.

T

CHAPTER 7
COMMUNITY POLICE FORUMS AND BOARDS
Objects of commumty pollce forums and boards

18. (1) The Service shall, in order to achieve the objects contemplated in section 215
of the Constitution, liaise with the community through community police forums and
area and prov1nc1a1 community police boards, in accordance with sections 19, 20 and 21
with a view to— ‘

(a) establishing and mamtammg a partnersh:p between the commumty and the
- Service;
(b) promoting communlcauon between the Servrce and the commumty,
- (¢} promoting co-operation between the Service and the commumty in fulﬁllmg
o the needs of the community regarding pohcmg,
. {d) - improving the. rendering of police services to the commumty at national,
o provmc1al arca and local levels; -
{e) improving transparency in the Serv1ce and accountabrhty of the Service to the
community; and
(f} promoting joint problem 1dent1ﬁcatlon and problem—solvmg by the Servrce
- and the community. - :

(2) This Chapter shall not preclude halson by the Service with the commumty by

means other than through community police forums and boards. -

Establishment of community police forums

19. (1) A Provincial Commissioner shall, subject to the directions of the member of
the Executive Council, be responsible for establishing community police forums at
police stations in the province which shall, sub]ect to subsectlon (3). be broadly
representative of the local community.

(2) A community police forum may establish commumty pohce sub forums.

.(3) Subject to section 23(1)(¥), the station commissioner and the members designated
by him or her from time to time for that purpose, shall be members of the community
police forum and sub—forums established at the police station concerned.

Estabhshment of area commumty polrce boards

200(D) A Provincial Commlssmner shall, subject to the directions of the member of
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the Executive Council, be responsible for establishing area community police boards in -

all areas within the provmce

(2) An area community police board shall subject to subsection (3), consist of
representatives of community police forums in the area concerned designated for that
purpose by such community police forums.

(3) Subject to section 23(1)(b), the area commissioner and the members designated by
him or her from time to time for that purpose, shall be members of the area commumty
pohce board concerned. S :

Establlshment of provmclal commumty pohce boards

21. {DA Provmcml Comrmssmner shall, subject to the directions of the member of
the Executlve Council, be respon51ble for establishing a provincial community police
board.

A provrnc:lal commumty police board shall, subject to subsection (3), consist of

representauves of area commumty police boards designated for Lhat purpose by the area -

community police boards in the province concerned.
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(3) Subject to section.23(1)}b), the Provincial Commissioner and the members
designated by him or her from time to time for that purpose, shall be members of the
provincial community police board concerned. g

Functions of community police forums and boards

22, (1) A provincial or area community police board or a community police forum or
subforum shall perform the functions it deems necessary and appropriate to achieve the
objects contemplated in section 18, which may include the functions contemplated in
section 221(2) of the Constitution.

(2) The Minister shall, in consultation with the executive co-ordinating committee,
make regulations to ensure the proper functioning of community police forums and
sub-forums and community police boards.

Procedural matters

23. (1) Every provincial or area commumty police board and commumty police forum
or sub-forum shall—

(a) . elect one of its members as chairperson and another one as vice-chairperson;

(b)  determine the number of members to be designated by the provincial, area or
station commissioner concemed to serve as members of the board, forum or
subforum concerned: Provided that that number shall not be less than one in
addition to the provincial, area or station commissioner concerned;

{c) determine its own procedure and cause minutes to be kept of its proceedings;
and .

(d) whenever it deems it necessary, co-opt other members or experts or
community leaders to the board or forum in an advisory capacity.

(2) Members of community police forums or boards shall render their services on a -

voluntary basis and shall have no claim to compensation solely for services rendered to
such forums and boards. .

(3) The majority of the members of the board, forum or sub-forum concerned shall
constitute a quorum at a meeting thereof,

(4) If the chairperson of a board or forum referred to in this section is absent from a
meeting, the vice-chairperson shall act as chairperson, and if both the chairperson and
vice-chairperson are so absent, the members present shall elect one of their number to
preside at that meeting.

CHAPTER 8
REGULATIONS
Reglrlations

24. (1) The Minister may make regulations regarding—

(a) the exercising of policing powers and the performance by members of their
duties and functions; -

(b) the recruitment, appointment, promotlon and transfer of members,

{c) the training, conduct and conditions of service of members;

(d) the general management, control and maintenance of the Service;

(e)  returns, registers, records, documents, forms and correspondence in the
Service;

(f labour relations, including matters regardmg suspension, dismissal and

- grievances;

(g) (1) the institution and conduct of disciplinary proceedmgs or inquiries; -
(ii) conduct by members that will constitute misconduct;

(iii) the provisions, if any, of the Criminal Procedure Act, 1977 (Act No, 51
of 1977), that shall apply mutatis mutandis to dlscrplmary proceedlngs or
inquiries under this Act;

(iv) the attendance by a member or any witness, of such dlsc1plmary
proceedmgs or inquiries;

(v) the circumstances under which such disciplinary proceedings or inquir-
ies may be conducted or proceeded with in the absence of the member
accused of misconduct or affected by such an inquiry;
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(vi) the heanng and submission of evidence at such dlsc1p1mary proceedings
or inquiries;

(vii) competent findings and sanctlons in respect of such d15c1p11nary

proceedlngs or mqumes and

(viii) review and appeal in respect of such dlscxplmary proceedings or

(h)-
(i)

W

(k)

(4
(m)

)
(o)
{r)
(q)

(r)
(s}

{1)

inquiries;
the issue of a code of conduct for the Service and the upholding thereof;
the establishment of different categones of personnel, components, ranks,
designations and appointments in the Service; .
(i) the standards of physical and mental fitness required, and the medical
. examination, of members;
(i) the medical, dental and hospital treatment of members and their fanulles
(i) the establishment, management and control of a scheme to provide for
the medical, dental and hospital treatment, the provision of medicines
and other medical requirements and the transportation during their
indisposition of— '
{aa) members and members of their families;
(bb)" members who have retired or who retire on pension, and members
of their families; and
(cc) the families of deceased members;
(ii) the categories of members, or other persons who shall or may become
members of such a scheme;
(iii) the portion of the costs of such treatment, medicines, medical require-
. ments and transportation which shall be payable under such a scheme by
any member or category of members of such a scheme;
(iv) the termination of membership of such a scheme;
(v) the rights, privileges and obligations of members of such a scheme;
(vi) the vesting in such a scheme of assets, rights, liabilities or obligations or
the disposal in any way of the assets of such a scheme; and

(vii) generally, all matters reasonably necessary for the regulation and

operation of such a scheme;
the resignation or reduction in rank of members;
the grading of posts and the remuneratlon structure, mcludmg a]Iowances or
benefits of members;
the establishment and maintenance of training msutuuons or centres for
members and the instruction, training, discipline and control of members at
such institutions or centres; .
the management of and access to laboratories established for the purposes of
the analysis of forensic evidence as well as fees payable for services rendered
in that regard;
the attendance by members of instructional or training courses at institutions
or centres other than those established and maintained in terms of this Act;
the establishment and contrel of funds of clubs referred to in section 62(3);
the deductions to be made from the salaries, wages or allowances of members;
the provisioning of the Service, including the provision of stores and
equipment required for the Service, and the care, safe custody and
maintenance thereof;
the design, award, use, care, loss, forfeiture and restoration of any decoration

~ or medal instituted, consmuted or created under !hls Act, and its bar, clasp or

(u)
(v)

(w)

(x)
(y)

" ribbon;

the design of an official flag and coat of arms for the Service;

the dress and clothing of members, and the control over or disposal of a
uniform or part thereof;

the utilisation by the Service of property—

- (i) forfeited to the State;
"(ii) abandoned, lost or taken charge of bya member or

(ifi) unclaimed and found or taken charge of by a member,'

.the retention of rank on retirement frorn the Serv1ce and the award of honorary
ranks; '

the occupation by members of quarters, whether owned or rented by the State
or placed atits d"13posa.l '
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(z} the participation in sport and recreational activities by members;
{aa) the fair distribution of and access to pohce services and resources inrespect of
all communities; -
{bb) the command, control, powers, duties and functions of persons, other than
members, employed by the Service;
{(cc) the proper functioning of the directorate, including the referral to the
directorate of complaints received by the police;
(dd) any board or body established or constituted by or under this Act, mcludmg—
(1) the procedure thereof; and
(ii)- the attendance by witnesses of the proceedmgs thereof;
(ee) the development of the plan contemplated in section 11(2)(a) and the
monitoring of the implementation thereof;
(f) all matters which may or shall be prescribed in accordance with this Act; and
(gg) all matters generally which are necessary or expedient for the achievement of
the objects of this Act.
(2) Different regulations may be made regarding different categories of members or
personnel.
(3) Any regulation under subsectlon (1)(cc) shall be made in consultation with the
"Executive Director.
(4) Any regulation which affects State revenue or expenditure shall be made with the
concurrence of the Minister of Finance,

National orders and instructions

" 25. (1) The National Commissioner may issue national orders and instructions
regarding all matters which—
(a) fall within his or her responsibility in terms of the Constitution or this Act;
(b) are necessary or expedient to ensure the maintenance of an impartial,
' accountable, transparent and efficient police service; or
(c) are necessary or expedient to provide for the establishment and maintenance
of uniform standards of policing at all levels required by law.
(2) National orders and instructions issued under subsection (1) shall be known and
issued as National Orders and Instructions and shall be applicable to all members.
(3) The National Commissioner may issue different National Orders and Instructions
in respect of different categories of members.

Provincial orders and instructions

26. (1) Provincial Commissioners may issue orders and instructions which are not
inconsistent with this Act or the National Orders and Instructions. _

(2) Orders and instructions issued under subsection (1) shall be known and issued as
the Provincial Orders and Instructions of the province concerned and shall be applicable
to members under the command of the Provincial Commissioner concerned only.

(3) If any Provincial Order or Instruction is inconsistent with a National Order or
Instruction, the National Order or Instruction shall prevail.

CHAPTER 9

APPOINTMENTS, TERMS AND CONDITIONS OF SERVICE AND TERMINA-
TION OF SERVICE

Filling of posts

27. (1) Subject to subsection (2), the filling of any post in the Service, whether by
appointment, promotion or transfer, shall be done in accordance with section 212(4) of
the Constitution.

. (2) Subsection (1) shall not preciude comphance wnth measures demgncd to achlcve
the objects contemplated in sections 8(3)(a) and 212(2) of the Constitution. .
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Recruitment and appointment -

28, (1) The National Commissioner shall determine a uniform recruitment procedure
for the Service.

(2) Subject to section 27, the National Comrmss:oner may appoint a person to a post
in the fixed establishment of the Service.

(3) Any commissioned officer, magistrate, additional magistrate or assistant
magistrate may, if sufficient permanent members are not available at a particular locality
to perform a specific police duty, appoint such fit and proper persons as may be
necessary as temporary members to perform such duty on such terms and conditions as
may be prescribed.

Designation as member

29. (1) The Minister may by notice in the Gazette designate categories of personnel
employed on a permanent basis in the Service and who are not members, as members.
~(2) Personnel designated as members under subsection (1), shall be deemed to be
members appointed to posts in the fixed establishment of the Service under section 28(2)
with effect from a date determined by the Minister in the notice concerned: Provided that
a person who is a member of a category of personnel so designated who does not, within
one month of such designation, consent thereto and, if applicable, consent as required by
section 212(7)(b} of the Constitution, to having the retirement age applicable to him or
her on 1 October 1993 changed as a result of such designation, shall not be affected by
such notice. .

Proof of appointment

30. A document in the prescribed form certifying that a person has been appointed as
a member, shall be prima facie proof of such appointment. '

Salary and benefits

. 31. (1} A member shall have the right to the salary and benefits determined in his or
her case by or under this Act or any other law,

(2) The salary or salary scale of a member shall not be reduced without his or her
consent, except in accordance with section 8(7) or following on disciplinary
proceedings under section 40 or an inquiry under section 34(1)(b)..

T ...g

32, The National Commissioner shall determine the training that members shall
undergo.

Commissioned o[ﬁcers

33 (1) The Pre51dcnt may from tlme to tlme by comnussnon appoint oﬂicers or
temporary officers of the Service.
' (2) A Deed of Commission, bearing the signatures of the President and the Minister,
or replicas thereof, shall be proof of appointment as commissioned officer.
(3) The commission of a commxssnoned cfficer shall terminate and be deemed to be
cancelIed upon—
{a) the discharge of such oﬁicer followmg on dlsc1plmary proceedings under
section 40 or an inquiry under section 34(1)(b), (c) or (d);
(b) the reduction in rank of such officer to a rank of non-commissioned officer
following on dlscxphnary proceedmgs under section 40 or an mqulry under
section 34(1)(b); ’ .
(c) adirection by the Minister in terms of subsection (5); or
(d) the transfer of such officer to another department under section 14 or 15 of the
Public Service Act, 1994 (Proclamation No. R.103 of 1994).
(4) Subject to section 49, a commissioned officer may at any time in wntmg and with
or without prior notice, resign from the Service.
" (5) Any commissioned officer who leaves the Service because of his or her dlscharge,
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immediately prior to his or her discharge, retirement or resignation, unless the Minister,
on the recommendation of the National Commissioner, otherwise directs,
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Inquiries

34. (1) The National Commissioner may designate a member, a category of members
or any other person or category of persons who may, in general or in a specific case,
inquire into— .

{a} the fitness of a member to remain in the Service on account of 1ndlsposmon
- ill-health, disease or injury; '
{b) the fitness or ability of a member to perfonn his or her dutles or to carry them
‘ " out efficiently;
- (c) the fitness of a member to remain in the Serv1cc if hns or her continued
employment constitutes a security risk for the State;

10

(d) the fitness of a member to remain in the Service in the light of a

misrepresentation made by such member regarding a matter in relation to his
or her appointment;

(e) the absence of a member from duty without leave for more than one calendar
month;

() an injury alleged to have been sustained by a member or other employee of the
Service in an accident arising out of or in the course of his or her duty, or a
disease or indisposition alleged to have been contracted in the course of his or
her duty, or any subsequent incapacitation alleged to be due to the same injury,
disease or 1ndlsposmon or an indisposition alleged to have resu!ted from
vaccination in accordance with this Act; -

{g) the death of a member or other employee of the Service alleged to have been
caused as a result of circumstances referred to in paragraph (f);

(h) the absence from duty of a member or other employee of the Service owing to
illness, indisposition or injury alleged to have resulted from misconduct or
serious and deliberate failure on his or her part to take reasonable precautions;

(i} the suitability, value and purchase of any property or equipment required for
use in the Service or the suitability for further service of any part of property
or equipment already in use in the Service;

(/) any deficiency in or damage to or loss of State property or any property in
possession of or under the control of the State or a club referred to in section
62(3) or for which the State is responsible, or any property of a member or

. other employee of the Service which is alleged to have occurred in connection

with the performance of his or her duties or functions in the Service, as well

- as the liability of any person and the desirability to hold any person liable for
such deficiency, damage or loss;

(k) any deficiency, loss, damage or expense occasioned to the State or a club
referred to in section 62(3) as a result of the conduct of a member or other
employee of the Service and any money or unpaid debts due by such member
or employee to the State or such club as well as the liability of any person and
the desirability to hold any person liable for such deficiency, loss, damage or
expense; or

() any other matter which the National Commissioner considers to be in the
interest of the Service.

(2) The National Commissioner may designate a member, a category of members or
any other person or category of persons who may, in general or in a specific case,
investigate or lead evidence in an inquiry contemplated in subsection (1).

(3) The Minister may prescribe—

{(a) the procedure applicable to an inquiry contemp]ated in subsection (1); and

(b} the circumstances under which such an inquiry may be converted or deemed

* to have been converted into dlsc1plmary proceedmgs

Dlscharge of members on account of redundancy, interest of Servnce or appoini-
ment to public office

35. The National Commissioner may, subject to the provisions of the Government
Service Pension Act, 1973 {Act No. 57 of 1973), discharge a member—

- (a) because of the abolition of his or her post, or the reduction in the numerlcal
strength, the reorganisation or the readjustment of the Service;
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(b) if, for reasons other than the unfitness or incapacity of such member, his or her
discharge will promote efficiency or economy in the Service, or will otherwise
be in the interest of the Service; or ’

{c). if the President or a Premier appoints him or her in the public interest under
any law to an office to which this Act or the Public Service Commission Act,
- 1984 (Act No. 65 of 1984), does not apply. '

Discharge on account of sentence imposed

" 36. (1)’ A member who is convicted of an offence and is sentenced to a term of
imprisonment without the option of a fine, shall be deemed to have been discharged
from the Service with effect from the date following the date of such sentence: Provided
that, if such term of imprisonment is wholly suspended, the member concerned shall not
be deemed to have been so discharged.

(2) A person referred to in subsection (1), whose—

(a) conviction is set aside following an appeal or review and is not replaced by a
conviction for another offence;

{b)" conviction is set aside on appeal or review, but is replaced by a conviction for
another offence, whether by the court of appeal or review or the court of first
instance, and a sentence to a term of imprisonment without the option of a fine

is not imposed upon him or her following on the conviction for such other
offence; or

{c) ‘sentence to a term of imprisonment without the option of a fine is set aside

. following an appeal or review and is replaced with a sentence other than a
" sentence to a term of imprisonment without the option of a fine,
may, withina period of 30 days after his or her conviction has been set aside or his or her
sentence has been replaced by a sentence other. than a sentence to a term of
imprisonment without the option of a fine, apply to the National Commissioner to be
reinstated as a member. . ) .

(3) In the event of an application by a person whose conviction has been set aside as
contemplated in subsection (2)(a), the National Commissioner shall reinstate such
person as a member with effect from the date upon which he or she is deemed to have
been so discharged.

(4) In the event of any apphcatmn by a person whose conv1ct10n has been set aside or
whose sentence has been replaced as contemplated in subsection (2)(b) and {c), the
National Commissioner may—

{a) reinstate such person as a member with effect from the date upon which he or
she is deemed to have been so discharged; or

(b) cause an inquiry to be instituted in accordance with sectlon 34 into the

_ suitability of reinstating such person as a member.

(5) For the purposes of this section, a sentence to imprisonment until the rising of the
court shall not be deemed to be a sentence to imprisonment without the option of a fine.

(6) This section shall not be construed as precluding any administrative action,
investigation or inquiry in terms of any other provision of this Act with respect to the
member concerned, and any lawful decision or action taken in consequence thereof.

Dischai'ge of members failing to i:dmplete basic training

37. Notwithstanding the provisions of this Act, but subject to the Consututlon the
National Commissioner may, in the absence of an inquiry, discharge from the Service a
member who fzils to complete his or her basic training successfully within a period of
24 months after his or her appointment in the Service. -

Missing members and emp'loyees

38. (1) If a member or other employee of the Service is reported missing, such
member or employee shall for all purposes be deemed to be still employed by the
Service until— - . .

(a) the National or Provmmal Commxss:oner othenwse determines;
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{b) he or she again reports for duty; or .
{c} a competent court issues an order Whereby the death of such member or
employee is presumed.
(2) The salary or wages and allowances accruing to a member or employee during his
or her absence contemplated in subsection (1) shall, subject to subsection (4) be paid—
- (a} . to his or her spouse; or :
(b) if he or she has no spouse, to his or her dependants or
(c) to any other person who, in the opinion of the Commissioner concerned is
competent to receive and administer such salary or wages and allowances on
behalf of the member or employee or his or her spouse or such other
. dependants.

10

(3) Payment of any salary or wages and aJlowances in terms of subsectlon (2) shall for -

all purposes be deemed to be payment thereof to the member or employee concerned.
(4) Notwithstanding subsection (2), the National or Provincial Commissioner may
from time to time direct that on]y a portion of the salary or wages and allowances of a
mémber or employee be paid in terms of the said subsection or that no portion thereof
. be so paid. .

Secondment Qt' members

39. (1) The services of a member may be placed at the disposal of any other
department of State or any authority established by or under any law.

(2) If a member is seconded under subsection (1), such member shall be deemed to be
serving in the Service and shall retain all powers and privileges as a member, subject to
such conditions as may be agreed upon by the National Comrmssxoner and the
department of State or authority concerned. _

(3) A member seconded under subsection (1) shall, in the performance of his or her
functions, act in terms of the laws applicable to the department of State or authority to
which he or she is seconded, subject to such conditions as may be agreed upon by the
National Commissioner and the department of State or authority concerned.

(4) The National Commissioner shall determine uniform standards and procedures
regarding the secondment of members.

Disciplinary proceedings

40, Disciplinary proceedings may be instituted in the prescribed manner against a
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member on account of misconduct, whether such misconduct was committed within or ..

outside the borders of the Republic.
Strikes

- 41. (1) No member shall strike, induce any other member to strike or conspire with
another person to strike. o
(2) If the Naticnal or Provincial Comrmssmner has reason to believe that a member is
striking or conspiring with another person to strike, the Commissioner concerned may,
in a manner which is reasonable in the circumstances, issue an ultimatum to the member
concerned to terminate or desist from carrying out such conduct within the period
specified in such ultimatum.

(3) In the event that the member refuses or fa1ls to comply with the ultimatum referred
to in subsection (2), or if the National or Provincial Commissioner could not reasonably
be expected to issue such an ultimatum to a member personally, the Commissioner
concerned may, without a hearmg, summanly dlscharge such member from the Service:
Provided that— -

{a) such member shall as soon as practicable after the date of such discharge, be
notified in writing of such discharge and the reasons therefor;

(b) such member may, within 30 days after the date of receipt of such notice,
make written representations to the Minister regardmg the revocatlon of the
discharge; and
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(c¢) the Minister may, after having considered any representations reinstate such .

member from the date of such discharge.
(4) A discharge from the Service under subsection (3) shall not be invalid so]e]y by
reason of such member not receiving notlce of the ultimatum referred.to in
subsection (2).
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Conduct sheets

42, (1) The National or Provincial Commissioner shall cause a conduct sheet to be
maintained in respect of every member under his or her command. ; '

(2) The National Commissioner shall determine the manner and form in Wthh
conduct sheets shall be maintained and when entries recorded thereon may be deleted.

Suspension whlle in detention or imprisoned

43. (1) Subject to sectlon 36,a member who is in detention or is servmg a term of |

imprisonment shall be deemed to be suspended from the Service for the period during
which he or she is so detained or is serving such term of imprisonment. '

(2) A member referred to in subsection (1) shall, uniess the National or Provincial
Commissioner otherwise directs, not be entitled for the applicable period to any salary,
wages, allowances, privileges or benefits to which he or she would otherwise be entitled
as a member. ' '

(3) Where a member—

(a) is detained pending the outcome of criminal proceedings against him or her
and such member is subsequently found not guilty on all charges or is
convicted but such conviction is subsequently set aside; or

(b) serves a term of imprisonment which is subsequently set aside,

such member may make representations to the National or Provincial Commissioner
that any salary, wages, allowances, pnvrlegcs or benefits forfeited by him or her under
subsection (2), be restored to him or her.

'{4) The National or Provincial Commissioner may, in the circumstances contemplated
in subsection (3), mero motu or after consideration of any representations received from
a member, determine that any forfeited salary, wages, allowances, prm]eges or benefits
be restored to such member

Rewards and recogmtmns

44, (1) The National or Provincial Commissioner may, after consultation with the
Minister or member of the Executive Council, make an appropriate award to any
member or other person for meritorious service in the interest of the Service.

(2) The President may institute, constitute and create decorations and medals, as well
as bars, clasps and ribbons in respect of such decorations and medals, which may be
awarded by the President, the Minister or the member of the Executive Council, subject
to such conditions as the President may determine, to any member or other person who
has rendered exceptional service to the Service.

Retirement

45, (13 (a} Subject to subsection (7), a member may retire from the Service, and shall
be so retired on the date when he or she attains the age of 60 years.

(b) If a member attains the age of 60 years after the first day of the month, he or she
shall be deemed to have attained it on the first day of the following month.

{2) A member who is at least 50 years of age may, at any time before attaining the age
of 60 years, give written notification to the Minister of his or her wish to retire from the
Service, and shall be allowed so to retire if a sufficient reason therefor exists and the
retirement will be to the advantage of the Service.

-(3) (a) Subject to paragraph (b), a member who in terms of section 212(7)(b) of the
Constitution or any other law has the n'ght to retire at an earlier age than that
contemplated in subsection (1)(a), shall give written notification to the Natlonal
Commissioner of his or her wish to be so retired and he or she shall—

(i) if that notification is given to the National Commissioner at least three
calendar months prior to the date on which he or she attains the retirement age
applicable to him or her, be so retired on the date on which he or she attains
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that age or, if he or she attains it after the first day of the mom;h on the firstday -

of the following month; or

- (ii) if that notification is not given to the National Comrmssroner at least three
calendar menths prior to the date on which he or she attains the said age, be so
retired on the first day of the fourth month after the month in which the
notification is received.

55



46 No. 16731 GOVERNMENT GAZETTE, 4 OCTOBER 1995

Act No. 68, 1995 SOUTH AFRICAN POLICE SERVICE ACT, 1995

(b)(i) Subject to subsection (4), the National or Provincial Commissioner shall give
written notification of his or her wish to be retired from the Service at least six calendar
months prior to the date on which he or she attains the retirement age applicable to him
or her, and if he or she has so given notification, paragraph (a )(1) shall app]y mutatis
mutandis.

(ii) If the National or Provincial Commissioner has not given written notification at
least six calendar months prior to the date on which he or she attains the said age, he or

she shall be so retired on the first day of the seventh month followmg the month in which

that notification is received.

(4) Notwithstanding the provisions of this section, the National or Provincial
Commissioner may retire from the Service and he or she shall be so retired at the expiry
of the term contemplated in section 7, or any extended term contemplated in that section,
as the case may be, and he or she shall be deemed to have been so retired in terms of
section 35(a).

(5) Subject to subsections (1) and (3)(b}—

{a) the President may at the request of the National Commissioner aliow him or
" her to retire from the Service before the expiry of the term contemplated in

section 7 or any extended term contemplated in that section if a reason exists -

which the President deems sufficient; and

(b) the National Comrnissioner may at the request of the Provincial Commis-
sioner allow him or her to retire from the Service before the expiry of the term
contemplated in section 7 or any extended term contemplated in that section
if a reason exists which the National Commissioner deems sufficient.

(6) If the National or Provincial Commissioner is allowed to retire under subsection
(5), he or she shall be deemed to have been retired in terms of subsection (2), and shall
be entitled to such pension as he or she would have been enutled to if he or she had
retired from the Service under the latter subsection.

(7)(a) Notwithstanding the provrsrons of subsection (1)(a), a member may be
retained, with his or her consent, in his or her post beyond the age of 60 years with the
approval of the Minister or member of the Executive Council for further periods which
shall not, except with the approval by resolution of Parliament, exceed the aggregate of
five years. ,

(b) A member shall only be retained under paragraph (a) 1f it is—

(i) reasonable; and :
(ii) in the interest of the Service; or
(iii) generally in the public interest.

(8) Pension benefits shall be paid to a retired member by the institution responsrble for
the administration of the pension fund to which that member was a contributor, subject
to any law regulating the payment of such benefits.

(9) A benefit payable by the Service in terms of any law shall be paid to the person
entitled to such benefit within a period of 90 days after the date on which the National
Commissioner received the written notification of such member’s termination of
service, for any reason, in such a form and with such documents as the National
Commissioner may determine for the purposes of this section or, if he or she receives
such notification and documents 90 days before the date on which a benefit is payable
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payable.
(10) Nothing in this section contained shal] be construed as derogatmg from section
212(7) of the Constitution. ‘ .

Political activities of members

46. (1} No member shall-—— E
(a) publicly display or express support for or associate hlme:lf or herself with a
political party, organisation, movement or body;
() hold any post or office in a political party, organisation, movement or body;
(c) wear any insignia or identification mark in respect of any political party,
orgamsatlon, movement or body; or
(d) in any other manner further or prejudice party-political interests.
(2) Subsection (1) shall not be construed as prohibiting a member from-—
(a) joining a political party, organisation, movement or body of his or her choice;

50
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- (b) attending a meeting of a political party, organisation, movement or body:
- Provided that no member shall attend such a meeting in uniform; or :
(c) exerc1smg his or her nght to vote

Obedrence . ' . - |
. 47..(1) Subject to subsecriun (2), a mé-mbér. shall obey arry order 61‘ inétrubridn given

to him or her by a superior or a person who is competent to do so: Provided that a
member shall not obey a patently unlawful order or instruction.

- (2) Where it is reasonable in the circumstances, a member may demand that an order )

or instruction referred to in subsection (1) be recorded in writing before obeymg it,
(3) A member may, after having obeyed an order or instruction referred to m
subsectlon 1), dcmand that such an order or instruction be recorded in wrmng

Reserve Police Service

- 48.(1) The National Commissioner may determine the requlrements for recruitment,
resignation, training, ranks, promouon duties and nature of service, discipline, uniform,
equipment and conditions of service of members of the Reserve Police Service and any
other matter which he or she deems necessary in order to establish and malntam different
categories of members of the Reserve Police Service.

(2) The National Commissioner may appoint a person as a member of the Reserve in
the prescribed manner..

(3) The National or Provincial Commissioner may in the prescr:bed manner order any
member of the Reserve to report for service, and any such member who refuses or fails
to comply with such order shall be guilty of an offence and liable on conviction to a fine
or to imprisonment for a period not exceeding six months: Provided that the Minister
may by regulation exclude categories of members of the Reserve from the apphcatmn of
this subsection.

{4) The National or Provincial Commissioner may, sub_]ect to the Constrtutlon, at any
time discharge a member of the Reserve from the Service.

(5) During a period contemplated in section 49, the National or Provincial
Commissioner may refuse to accept the resignation of a member of the Reserve, unless
he or she produces evidence that he or she has enlisted for military serv1ce in a
recognised unit of the South African National Defence Force.

(6) Amember of the Reserve shall be deemed to be in the employ of the Service while
on duty, notwithstanding the fact that such member ‘may not be remunerated by the
Semce :

* Limitation on right _td resign

49, (1) No member may, during a period in which a state of national defence, declared
under section 82(4)(b)(i) of the Constitution, or a state of emergency, proclaimed in
accordance with section 34(1) of the Constitution, is in force, resign from the Service
without the written permission of the National Commissioner .

(2) The National Commissioner may, in circumstances other than those mentioned i in
subsection (1), where the maintenance of public order in the Republic or any part thereof

50 requires order that no member may resign from the Service without his or her written
permission during a period of time specified in the order, Wthh penod may not exceed
30 days.

CHAPTER10 =~ - — ° = =0
INDEPENDENT COMPLAINTS DIRECTORATE

Estabhshment and mdependence

50 (1)( a) The Independent Complamts Dlrcctorate which shall be structured at both
national and provincial levels, is hereby established.’ ,

{b) The date on which the provincial structures of the directorate will come into
operation, shall be determmed by the Execuuvc Director in consultauon with the
Minister.

(2) The drrcctorate shall funcuon mdependently from the Servnce

(3) (a) No organ of state and no member or employee of an organ of state nor any
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other person shall interfere with the Executive Director or a member of the personnel of
the directorate in the exercise and performance of his or her powers and functions,

(b) Any person who wilfully interferes with the Executive Director or a member of the
personnel of the directorate in the exercise or performance of his or her powers or
functions, shall be guilty of an offence and liable on conviction to a fine or to
imprisonment for a period not exceeding two years.

(4) All organs of state shall accord such assistance as may be reasonably required for
the protection of the independence, impartiality, dignity and effectiveness of the
directorate in the exercise and performance of its powers and functions.

Appointment of Executive Director

51. (1) The Minister shall nominate a suitably qﬁa]iﬁed persdn for appointment to the

office of Executive Director to head the directorate in accordance with a procedure to be
determined by the Minister in consultation with the Parliamentary Committees.
(2) The Parliamentary Committees shall, within a period of 30 parliamentary working
days of the nomination in terms of subsection (1), confirm or reject such nomination.
(3) In the event of the nomination being confirmed—
(a) such person shall be appointed to the office of Executive Director subject to

‘the laws governing the public service with effect from a date agreed upon by

such person and the Minister; and
(b) such appointment shall be for a period not exceedmg five years: Provided that
such person shall be eligible for consecutive appointments in accordance W1lh
this section.
(4) The Executive Director may be removed from his or her office under the
circumstances and in the manner prescribed by the Minister in consultation with the
Parliamentary Committees. ' :

Personnel and expenditure

52. (1) The personnel of the directorate shall consist of persons appointed by the
Executive Director in consultation with the Minister subject to the laws governing the
public service and such other persons as may be seconded or transferred to the
directorate, _ _ '

(2) The terms and conditions of service of the personnel of the directorate shall be
determined by the Minister in consultation with the Executlve Du-ector and the Pubhc
Service Commission.

(3) The functions of the directorate shall be funded by money appropr:ated by
Parliament for that purpose.

{4) The Executive Director shall, subject to the Exchequer Act, 1975 (Act No 66 of
1975)—

{a) be the accounting officer charged with the responsibility of accounting for all
money appropriated by Parliament for the purposes of the performance of the
functions of the directorate and the utilisation thereof; and

(b) cause the necessary accounting and other related records to be kept.

Functions of directorate |

53. (1) {a) The principal function of the directorate shall be the achievement of the
object contemplated in section 222 of the Constitution.
{b) The Executive Director shall be responsible for—
(i) the performance of the functions of the directorate; and
(ii) the management and administration of the directorate.
(2) In order to achieve its object, the directorate—

(a) may mero motu or upon receipt of a complaint, mvesngate any misconduct or
offence allegedly committed by any member, and may, where appropnate
refer such investigation to the Commissioner concerned,;

(b) shall mero motu or upon receipt of a complaint, investigate any dearh in police
custody or as a result of police action; and’

(c} may investigate any matter referred to the directorate by the Minister or the
member of the Executive Council.

(3) (a) The Minister may, upon the request of and in consultation with the Executive
Director, authorise those members of the personnel of the directorate identified by the

10

15

20

25

30

35

40

45

50

55



52 Ne. 16731 GOVERNMENT GAZETTE, 4 OCTOBER 1995

Act No. 68, 1995 -+ SOUTH AFRICAN PCLICE SERVICE ACT, 1995

Executive Director, to exercise those powers and perform those duties conferred on or
assigned to any member by or under this Act or any other law.

(b) The members of the personnel referred to in paragraph (a) sha]l have such
immunities and privileges as may be conferred by law on a member in order to ensure
the independent and effective exercise and performance of their powers and duties. .

(4) A document, in the prescribed form, certifying that a person is a member of the
personnel of the directorate and has been authorised to exercise the powers and perform
the duties of a member, shall be prima facie proof that such member has been anthorised
as contemplated in subsection (3).

(5) Any member of the personne] of the dlrectorate who wrlfully discloses any
information in circumstances in'which he or she knows or could reasonably be expected
to know that such disclosure would or may prejudicially affect the performance by the
directorate or the Service of its functions, shall be guilty of an offence and liable on
conviction to a fine or to imprisonment for a penod not exceedmg two years

.. (6) The Executive Director may--.: . gy

(a) -at any time withdraw any referral made under subsectron (2)(a)
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(b). request and obtain information from any Commissioner or pohce 0fﬁmal as .

_ may be necessary for conducting any investigation;
_(c) (i) monitor the progress of;
(i) set guidelines regarding; and .
. (iii) request and obtain information regarding,
- an investigation referred to a Commissioner under subsccnon (2)(a)
(d) request and obtain the co-operation of any member as may be necessary to
) achieve the object of the directorate; ‘
(e) - commence an investigation on any matter notw:thstandlng the fact that an
investigation regarding the same matter has been referred under subsection
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- {2)a), is pending or has been closed by the Service, or the docket regarding -

. the matter has been submitted to the attorney-general for decision: Provrded
that in the case of a—
(i) referred or pending investigation, the directorate shall act after consul-
tation with the member heading the investigation; or- "+ -
(i) docket regarding a matter having been submitted to the attorney- general
" for decision, the dlrectorate shall act in consultation with the attorney-
' general;
(f} request and obtain information from the attomey-general’s office in so far as
. it may be necessary for the directorate to conduct an investigation: Provided
that the attomey-general may on reasonable grounds refuse to accede to such
. Tequest;
(g} submit the resuIts of an mvestlgatlon to the attomey—general for hlS or her
- - decision; ;- . |
(h) in consultation with the Mm1ster and with the concurrence of the Mlmster of
-, Finance, obtain the necessary resources and logistical support or engage the
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. services of experts, or other suitable persons to enable the dlrectorate to

achieve its object; -.

(i) - make recommendations to the Commnssroner concemed -

{j) make any recommendation to the Minister or a member of the Executlve
Council which he or she deems necessary regarding any matter investigated
by the directorate or relating to the performance of the directorate’s functions:
Provided that in the event of a recommendation made to a member of the
Executive Council, a copy thereof shall be forwarded to the Minister; and

(k) subject to the Exchequer Act, 1975 (Act No. 66 of 1975), delegate any of his
or her powers to any member of the personnel of the directorate.

(7) The Executive Director shall, in consultation with the Minister, issue instructions
to be complied with by the directorate which shall mter aha include mstructlons
regardmg-u .

(a) the lodging, recelvmg and processing of complamts

{(b) recording and safe-guarding of mformatron and ev1dence
" (c) disclosure of information; ~ ,

{d) the making of findings and recommendations; and

45

50

55



54  No. 16731 GOVERNMENT GAZETTE, 4 OCTOBER 1995

Act No. 68, 1995 SOUTH AFRICAN POLICE SERVICE ACT, 1995 .

fe) all matters incidental to the matters referred to in paragraphs (a) to (d).
(8) The National or Provincial Commissioner shall notify the dlrectorate of all cases
of death in police custody or as a result of police action. :
(9) The Minister may prescribe procedures regarding— .-
- (a) protecting the identity and integrity of complamants and
(b} witness protectlon programmes ‘ j

Reportmg

- 54, The Executive Director shall— -
. {a)} within three months after the end of each ﬁnanCIal ycar, subImt to l.he Mmlster
a written report on the activities of the directorate during that financial year,
, ., which report shall be tabled in Parliament by the Minister within 14 days after
receipt thereof or, if Parliament is not then in session, within 14 days after the
commencement of the next ensuing session; and
(b} at any time when requested to do so by the Mlmster or either.. the
. Parliamentary Committees, submit a report on the activities of the directorate
.. to the Minister or that Committee. ' -

CHAP’I'ER 11
GENERAL PROVISIONS

'Non-hablhty for acts under |rregular warrant

55. (1) Any member who acts under a warrant or process which is bad in law on
account of a defect in the substance or form thereof shall, if he or she has no knowledge
that such warrant or process is bad in law and whether or not such defect is apparent on
the face of the warrant or process, be exempt from habllny in respect of such act as if the
warrant or process were valid in law.

(2)( a) Any member who is authorised to arrest a person under a warrant of arrest and
who, in the reasonable belief that he or she is arresting such person arrests another shall
be exempt from liability in respect of such wrongful arrest.”

. (b) Any member who is called upon to assist in making an arrest as contemplated in
paragraph (a) or who is required to detain a person so arrested, and who reasonably
believes that the said person is the person whose arrest has been authorised by the
warrant of arrest, shall likewise be exempt from liability in respect of such assistance or
detention, 5 .

Limitation of liability of State and members

56. Whenever any person is conveyed in or makes use of any vehicle, aircraft or
vessel, being the property or under the control of the State in the Service, the State or any
member shall not be liable to such person or his or her spouse, parent, child or other
dependant for any loss or damage resultmg from any bodlly injury, loss of life or loss of
or damage to property caused by or arising out of or in any way connected with the
conveyance in or the use of such vehicle, aircraft or vessel, unless such person is so
conveyed or makes use thereof in or in the interest of the performance of the functions
of the State: Provided that the provisions of this section shall not affect the Ilablhty ofa
member who w1lful]y causes the ‘said loss or damage

Actions against Service

57. (1) No legal proceedings shall be instituted against the Service or any body or
person in respect of any alleged act performed under or in terms of this Act or any other
law, or an alleged failure to do anything which should have been done in terms of this

Act or any other law, unless the legal proceedings are instituted before the expiry of a

period of 12 calendar months after the date upon which the claimant became aware of
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the alleged act or omission, or after the date upon which the claimant might be
reasonably expected to have become aware of the alleged act or omission, whichever is
the earlier date.

(2) No legal proceedmgs contemplated in subsectlon (1) shall be 1nsututed before the

expiry of at least one calendar month after written notification of the intention to -

institute such proceedrngs has been served on the defendant, wherein partlculars of the
alleged act or omission are contained. ‘

(3) If any notice contemplated in subsection (2) 1s grven to the National
Commissioner or to the Provincial Commissioner of the province in which the cause of
action arose, it shall be deemed to be notification to the defendant concerned.

(4) Any process by which any proceedings contemplated in subsection (1) is instituted

and in which the Minister is the defendant or respondent, may be served on the National .

or Provincial Commissioner referred to in subsection (3). :

(5) Subsections (1) and (2) shall not be construed as precluding a court of law from
dispensing with the requirements or prchibitions contamed in those subsections where
the interests of justice so require.” = - L

Salary or allowance not to be assrgned or attached

58. No member shall wrthout the - approval of the Nauonal or Provmcral
Cemmissioner, assign the whole or any part of any salary, wages or allowance payable
to him or her under this Act, nor shall the whole or any part of any such salary, wages or
allowance be capable of being seized or attached under or in consequence of any
judgment or order of any court of law, other than a garnishee order.

Prohibition on certain dealings " -

© 59.{1)No member shall, without the perrnission of the  person under whose comtuand ,

he or she serves, lend any means of transport or equipment which he or she is required
to keep and possess, or sell,’ pledge or otherwise dispose of any such propeny
irrespective of whether it is the property of the State or his or her own property. -

{2) Every sale, pledge, loan orother dtsposmon of any property contrary to subsectton
(1), shall be null and v01d ‘

Property of Serv1ce not hable to seizure or attachment a

60. Property which in terms of this Act’ may not be sold, plcdged lent or otherwise
d:sposed of, shall not be capable of being seized or attached under or in consequence of
any judgment or order of any court of law

Exemptton from tolls, fees and fees of oﬂice; |

61. (1) Subject to subsection (3), any member who, in the exercise of his or her
powers or the performance of his or her duties or functions finds it necessary to enter,
pass through or go over any wharf, landing place, ferry, bridge, toll-bar, gate or door at
or in respect of which any toll, fee or fee of office may be lawfully demanded, shall be
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cxemptcd from the payment of such toll, fee or fee of office in respect of himself or .

herself, every person under his or her arrest and any ‘animal, means of transport or
property which he or she may require in the exercise of such powers or the performance
of such duties or functions: Provided that if such member is not in uniform, he or she
shall, upon a request by any person who may demand such toll, fee or fee of office,
disclose his or her identity by exhibiting to such person his or her cemﬁcate of
appomtment oo Do

(2) Any person who may demand any such toll fee or fee of office, and who subjects
any such member, person, animal, means of transport or property to unreasonable delay
or detention in respect of the entry to, passage through or going over any such wharf,
landing place, ferry, bridge, toll-bar, gate or door, shall be guilty of an offence and liable
on conviction to a fine or to imprisonment for a period not exceeding 12 months. -
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_(3) The National or Provincial Commissioner may, if he or she deems it necessary, - -

with regard to the nature of the powers, duties or functions of a member, order that
subsection (1) is not applicable to such member, in which event any toll, fee or fee of
office contemplated in subsection (1), shall be payable.
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. Police clubs exempt from hcence duties and other fees

62 (I) No hcence money, tax, duty or fee (othcr than customs, excise or value—added
tax) shall be payable by any person under any law or by-law in respect of a certified club
of the Service or in respect of any article on sale at such a club. .

(2) The production of an official document bearing the signature of the Minister or
member of the Executive Council or any person authorised by the Minister or member
of the Executive Council to sign such document, and indicating that he or she has
certified the club as a club of the Service, shall, for the purposes of this sectmn, be
conclusive proof that it is such a club. :

(3) For the purposes of this section “club’ includes any mess or institution of the
Service or any premises temporarily or permanently used for providing recreation,
refreshment or articles of necessity mainly for members or retired members or other
persons employed by the Service or for the families of such members, retired members
or employees or such other persons employed in any work in or in connection with any
such mess, institution or premises. .

Payment by public for pollce services

63. (1) The National Comrmssmncr sha]l with duc regard to sections 215, 218 and
219 of the Constitution, determine whether a particular function, duty or service falls
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within the scope of the normal and generally accepted responsibilities of the Service - -

and, if such function, duty or service does not fall within such scope, it shall, subject to
subsection (2), be performed only on such conditions as may be- prescribed in
consultation with the Treasury. ' '

(2) Notwithstanding the provisions of subsection (1), the National Commissioner
may authorise that any function, duty or service be performed free of charge on behalf
of any deserving charity or in any case cons1dered to be of general, culrural or
educatmnal mterest

CHAPTER 12
MUNICIPAL AND METROPOLITAN POLICE SERVICES
Mumcnpal and metropolltan pollce semces )

64. (1) Any local govemment may, subject to the Consututmn and thlS Act,
establish—
(a) a municipal police service; or
(b) a metropolitan police service.
{2) (a) The Minister shall prescribe which provisions of this Act shall apply mmatzs
mutandis to any mun1c1pal or metropolitan police service. ,
(b) The Minister may make regulations regarding the estabhshmem of mumc:pal and
metropohtan police services, mcludmg which categories of local govcmments may

establish municipal police services and which categones of Iocal govemments may ;

establish metropolitan police services. :

(3) The National Commissioner shall determine the mlmmum standards of trammg
that members of municipal and metropolitan police services shall undergo. .

(4) Legal proceedings in respect of any alleged act petformed under or in terms of this
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Act or any other law, or an alleged failure to do anything which should have been done .

in terms of this Act or any other law, by. any member of a municipal or metropolitan
police service, shall be instituted against the local govcmment concerned and section 57
shall not be applicable to such legal proceedings. .

(5) The establishment of a municipal or metropolitan pohce service shall not derogate

45

from the functions of the Semce or the powers, duties or functlons of a member in terms *

of any law,
: (6) Where a municipal or mctropolltan pohce service has been estabhshed such
service shall be represented by at least one of its members designated by such service for

50

that purpose on every community police forum or sub- forum estabhshed in terms of

section 19 in its area of jurisdiction,
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. CHAPTER 13 -
OFFENCES
Recelpt or possessmn of certain property
.65. Any person who receives or has in his or her possession any property Wthh in
terms of this Act may not be sold, pledged, lent or otherwise disposed of, knowing the
same to have been sold, pledged, lent or otherwise disposed of in contravention of this

Act, shall be guilty of an offence and liable on conviction to a fine or to imprisonment
for a period not exceeding 12 months. -

Weuring and use of uniforms, bariges, etc. of _Seryice .

66, (I)Any p'ers'on who wears ény uttiform or distinctive badge or button of the

Service or wears anything materially resembling any such uniform, badge or button or
wears anything with the intention that it should be regarded as such umform, badge or
button, shall, unless—
{a) he or she is a member entitled by reason of hrs or her appointment, rank or
designation to wear such uniform, badge or button; or
"(b) he or she has been granted permission by the National or Provincial
_ ' Commissioner to wear such uniform, badge or button,
be guilty of an offence and liable on conviction to a fine or to lmprlsonment fora penod
not exceeding six months.

(2) Any person who wears, or w1thout the written perrmssmn of the Nauonal
Commissioner, makes use of any decoration or medal instituted, constituted or created
under this Act, or its bar, clasp or ribbon, or anything so closely resembling any such
decoration, medal, bar, clasp or ribbon as to be calculated to deceive, shall, unless he or
she is the person to whom such decoration or medal was awarded, be guilty of an offence
and liable on conviction to a fine or to imprisonment for a period not exceeding six
months.

Interference with members
67. (1) Any person who— . = - R e :

(a) resists or wilfully hinders or obstructs a member in the exercise of his or her

powers or the performarce of his or her duties or functions or, in the exercise

of his or her powers or the performance of his or her duties or functions by a

“member wilfully interferes with such member or hlS or her umform or
equtpment or any part thereof; or

(b} inorder to compel a member to perform or to abstam from perforrmng any act

in respect of the exercise of his or her powers or the performance of his or her
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-« . duties or functions, or on account of such member having done or abstained -

..+ .. from doing such an act, threatens or suggests the use of violence against, or
..~ restraint upon such member or any of his or her relatives or dependants, or
., threatens or suggests any injury to the propetty of such member or of any of

<.+ . his or her relatives or dependants, <. -+ .

shalI be guilty of an offence and liable on conv1ctlon to'a ﬁne or to tmpnsonment for a

periog not exceeding 12 months.: "~ - 5 L LT w0 o

(2) Any person who— ‘ S : G
“ {a) conspires with or mduces or attempts to mduce any member not to perform h1s

-7 -~ .or her duty or any act in conflict with his or her duty; or .
v{b)isa party to, assists or incites the commlsston of any act whereby any lawful

- . » order given to a member may be evaded,:

shall be guilty of an offence and liable on conviction to a fine or to 1mpnsonment for a

period not exceeding two years, L S R

(3) Any person who induces or attempts to mduce a member to commlt mlsconduct

shall be guilty of an offence and liable on conviction to a ﬁne or to 1mpn50n.ment for a

period not exceeding six months. 4 -

(4) In the event of a criminal prosecution of any member ora representatlve of an
employee organisation on account of a contravention of subsection (2) or (3), it shall
constitute a defence if the sole purpose of such person’s conduct was to— - --
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{a) further or cause a strike by members; or’
(b) further the activities of a bona ﬁde employee organisation.

rrrrr

False representations B N T 2 L M AL U

68. (1) Any person who pretends that he or she is a member shall be guilty. of an

offence and liable on conviction to a ﬁne or to 1rnpr1sonment fora penod not exceedmg )

two years. . - - RIS ‘
(2) Any person who by means of a false cemﬁcate or any false representanon obtams
an appointment in the Service, or, having been dismissed from the Service, receives, by
.concealing the dismissal, any salary, wages, allowance, gratuity or pension, shall be
guilty of an offence and liable on conviction to a fine or 1o imprisenment for a period not
exceeding six months.

*(3) Any person who, in connection with any activity carried on by him or her takes,

10

assumes, uses or in any manner publishes any name, descrrpnon title or symbol

indicating or conveying or purporting to indicate or convey or is calculated or is likely
to lead other persons to believe or infer that such activity is carried on under or in terms
of the provisions of this Act or under the patronage of the Service, or is in any manner

15

associated or comnected with the Service, without the approval of the National

Commissioner, shall be guilty of an offence and liable on conviction to a fine, or to
imprisonment for a period not exceeding six months. ‘
Prohibition on making of sketches or takmg of photographs of certam persons and
pubhcatlon thereof

69 (l) For the purposes of thrs section— - :

“photograph” includes any picture, vrsualIy perceptlble 1mage, deprctJon
-+ or any other similar representation of the person concerned;
“publish™, in relation to a photograph, includes to exhibit, show, televrse,
represent or reproduce; and
“take”, in relation to a photograph, includes the performance of any act
which by itself or as part of a process or as one of a sequence of acts renders
possible the production of a photograph. : :

- (2) (@) A member who has reason to believe that the takmg of a photograph or the
making of a sketch of any person wha is; in relation to criminal proceedings, detained in
custody, will prejudicially affect an ongoing investigation into an offence or alleged
offence, may prohibit any person from taking such photograph or making such sketch.

{b) Any person who takes a photograph or makes a sketch in contravention of a
prohibition under paragraph (a), shall be guilty of an offence and liab]e on conviction to
a fine or to imprisonment for a period not exceedmg 12 months.: .. :

* (3)(a) No person may, without the written permission of the Natronaj or. Provmc1al
Commrssroner, publish a photograph or sketch of a person— -

(i) who is suspected of having commrtted an offence and who is—- .
. (aa) ﬂeemg,
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(bb) in custody pendmg a dec151on to mstrtute cnmmal proceedmgs against -+

him or her; or i
: fec) in custody pending the completion of cnmmal proceedmgs in Wthh such
person is an accused; or - . .
(ii) whoisor may reascnably be expected to be a witness in crrmmal proceedmgs
""and who is in custody pending such proceedings. °

45

(b) Any person who publishes a photograph or sketch in contravention of paragraph |

(a), shall be guilty of an offence and liable on conviction toa ﬁne orto 1mprlsonment for
a penod not exceedmg 12 mont.hs : : ~

[

Unauthonsed dlsclosure of mformatlon
70. Any member who wrlfully drscloses mformatlon in crrcumstances in whrch he or
she knows, or could reasonably be expected to know, that such a disclosure will or may

prejudicially affect the exercise or the performance by the Service of the powers or the -

functions referred to in section 215 of the Constitution, shall be guilty of an offence and

50
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hab!e on conviction to a ﬁne orto 1mpnsonmem for a penod not exceedmg two years
Unauthorlsed access to or modlﬁcatlon of computer materlal

71. (D) Without derogating from the generality of subsection (2)—-
-« *access to a computer” includes access by whatever means to any program

. or data contained in the random access memory of a computer or stored by any -

computer on any storage medium, whether such storage medium is physically

. attached to the computer or not, where such storage medium belongs to or is
under the control of the Service;.

contents of any. computer mc]udes the phys1cal components of any

computer as well as any program or data contained in the random access

memory of a computer or stored by any computer on any storage medium,

. whether such storage medium is phys:cally attached to the computer or not,

. where such storage medium belongs to or is under the control of the Service;

mod1ﬁcatlon mcludes both a modrﬁcauon ofa temporary or pennanent

‘nature; and’ - -

P unauthonsed access” includes access by a person who is authonsed to use

" the computer but is not authorised to gam access to a certain program or to

certain data held in such compater or is unauthorised, at the time when the

a »-access is gained, to gain access to such computer, program or data. ’

(2) Any person who wilfully gains unauthorised access to any computer which
belongs to or is under the control of the Service or to any program or data held in such
a computer, or in a computer to which only certain or all members have restricted or
unrestricted access in their capacity as members, shall be guilty of an offence and liable
on conviction to a fine or to imprisonment for a period not exceeding two years, .

(3) Any person who wilfully causes a computer which belongs to or is under the
control of the Service or to which only certain or all members have restricted or
unrestricted access in their capacity as members, to perform a function while such
person is not authorised to cause such computer to perform such function, shall be guilty
of an offence and liable on convmtlon to a ﬁne or to 1mpnsonment for a period not
exceeding two years

(4)"Any person who wilfully performs an act which causes an unauthorised
modification of the contents of any computer which belongs to or is under the control of
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the Service or to which only certain or all members have restncted or unrestncted access

in their capac1ty as members with the intention to—
“(a) impair the operatlon of any computer or of any program in any computer orof
the operating system of any computer or the rchab:hty of data hcld in such
7" computer; or’ S -
" (b): prevent or hinder access to any program or data keld in any computer,
shall be guilty of an offence and liable on conviction to a fine or to 1mpnsonment fora
pericd not exceeding five years. :
(5) Any act or event for which proof is requtred for a conviction of an oﬁ'ence in terms
of this section which was committed or took place outside the Republic shall be deemed
to have been committed or have taken place in the Republic; Provided that—. .

(a) . the accused was in the Republic at the time he or she performed the act or any -

part thereof by means of which he or she gained or attempted to gain

; unauthorised access to the computer, caused. the computer to perform a
function or modified or attempted to modify its contents;

: {b) the computer, by means of or with regard to which the offence was committed,
was in the Republic at the time the accuscd performed the act or any part
thereof by means of which he or she gained or attempted to gain unauthorised
access to it, caused it to perform a function or modlﬁed or attempted to modlfy

... . itscontents;or .

.(c) - the accused was a South Afncan cmzen at the trme of the commission of the
offence. ‘ -
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- CHAPTER 14 .
REPEAL AND TRANSITIONAL PROVISIONS

Repeal and transitional provisions

72.(1){a) Subject to this section, the Rationalisation Proclamation is hereby repealed
excluding—

@ secuons 8(1). 9(1) to (8), 10, 12(1) and (2)(a) to (1) 13 and 14 thereof; and
(ii) any other provision of that Proclamation in so far as it relates to the
interpretation or execution of 2 provision mentioned in subparagraph (i).

(b) Sections 11, 12 and 15 of this Act shall, where applicable, be subject to section
9(1) to (8) of the Rationalisation Proclamation until the National Commissioner has
certified that the assignment of the functions referred to in section 219 of the
Constitution by the National Commissioner to all Provincial Commissioners as
contemplated. in - section 9(4)(a)} of the Rationalisation Proclamation, has been
completed, whereupon sections 11, 12 and 15 of this Act shall be aplecabIe to the
National and Provincial Commissioner in relation to the Province concerned.

(c) The Minister may make regulations regarding all matters which are necessary or
expedient for the purposes of this subsection.

(d) Any person who, immediately before the commencement of this Act was a
member of a force contemplated in section 5(2)(a (i}, and who has not been appointed
to a post in or additional to the fixed establishment or otherwise dealt with in accordance
with section 14 of the Rationalisation Proclamation, shall serve in a pre-rationalised post
until he or she is appointed to a post in or additional to the fixed estabhshment or is
otherwise dealt with in accordance with that section.

(e} Any person referred to in paragraph (d) who has been or is appomted to a post in
ot additional to the fixed establishment or is otherwise dealt with in terms of the
Rationalisation Proclamation, shall be deemed to have been so appomted or dealt w1th
under the corresponding provision of this Act. :

(2) In the application of the provisions mentioned in subsection (1)(a ), and unless the
context otherwise indicates or if clearly inappropriate, any reference therein to the
Rationalisation Proclamation or to the Police Act, 1958 (Act No. 7 of 1958), or to any
repealed provision thereof, shall be construed as a reference to th:s Act, or to the
corresponding provision thereof, as the case may be. ’ : : Y

(3) Any reference in any law to a Commissicner of a pohce force shall except where
such post has not yet been abolished, and unless clearly inappropriate, be construed as
areference to the National Commissioner or, in regard to any matter in respect of which
a Provincial Commissioner is lawfully responsible, and subject to section 219 of the
Constitution, to the Provincial Commissioner concerned.
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(4} (a) Anything done, including any regulation made or standing order or instruction

issued or other administrative measure taken or any contract entered into or any
obligation incurred under the Rationalisation Proclamation or any law repealed by this
Act or the Rationalisation Proclamation which could be done under this Act and in force
immediately before the commencement of this Act, shall be deemed to have been so
done, made, issued, taken, entered into or incurred, as the case may be, under this Act
until amended, abolished, withdrawn or repealed under this Act. : :

(b) Any reference in any regulation, standmg order or administrative measure to a
regional commissioner or a district commissioner shall, unless clearly inappropriate, be
construed as a reference to a Provincial Commissioner or an area commissioner
respectively.-

(5) Every existing statutory institution or other body performmg pollcmg funcnons of
whatever nature under. the control of a local government hereinafter in this section
referred to as a “service’) shall cease to exist six months from the date of the
promulgation of the regulations contemplated in section 64(2) unless— ;

. (a) the local authority concerned has by resolution decided that such service

would continue to exist under its control; and ‘
(k) the member of the Executive Conncnl concerned has approved the continued
. existence of such service.

(6) If the provisions of subsection (5)(a) and (b) are complied with, the service
referred to in that subsection shall be deemed to have been established in terms of
section 64(1) on the date upon which the member of the Executive Council has approved
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its continued existence: Provided that the powers of the members of such service shall
be limited as conte»mpl_ated by §ecﬁgq 221(3)(b) a_nd {c) Vof tl_le anstitution.
7 cmaetrs
SHORT TITLE AND COMMENCEMENT
Sho}t title ;nd comx;léhéefnent o | | ‘
73, This Act shall be called the South African Police Service Act, 1995, and shall

come into operation on a date fixed by the President by proclamation in the Gazette.
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