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GENERAL EXPLANATORY NOTE:

[ ] Words in bold type m ‘square brackets mdlcate omissions from

existing enactments. " -5 v R

Words ~underlined with a solid lme mdlcate 1nsert10ns in
existing enactments’

To amend the Banks Act, 1990, so as to define or further define certain expressions;
to make further provision for the furnishing of information to the Registrar of
Banks by a foreign banking institution applying for consent to establish a
representative office in the Republic and to provide for the periodical furnishing of
prescribed information by representatlve offices generally; to regulate investments
by banks or controllmg companies in joint ventures within or outside the Republic;
to further regulate the amalgamation of two or more banks and the transfer by a
bank of all or any part of its assets and liabilities to another bank or person and
provide for the waiver, with the consent of the Minister of Finance, of certain
duties, fees or charges payable in connection with the transfer of assets and
- liabilities necessitated by an amalgamation of banks or the disposal by a bank of
the whole or any part of its business; to abrogate the suspension of the operation of
set-off in respect of any amount owing by a creditor to a bank under curatorship,
and make the provisions of sections 35A, 35B and 46 of the Insolvency Act, 1936,

applicable in relatlon to a bank under curatorshlp, and to provide for incidental
matters.

(Afrikaans text signed by the President.)
(Assented to 24 October 1996.)

E IT ENACTED by the Parhament of the Republic of South Africa,. as.

‘ follows s

Amendment of section 1 of Act 94 of 1990, as amended by Government Notice
R.1765 of 30 July 1991, section 1 of Act 42 of 1992 sectlons 1 and 25 of Act 9 of 1993
and section 1 of Act 26 of 1994 g ;

1. Secnon 1(1) of the Banks Act 1990 (heremafter referred to as the prlnc1pal Act), is

hereby amended—

(a) by the “substitution for paragraph (a) of the deﬁmtlon of “dep051t" of the
: followmg paragraph: . ; i N

e il

“(a) an equal amount or any part thereof will be condmonally or

unconditionally repaid, either by the person to whom the money has
been so paid or by any other person, with or without a premium, on
demand or at specified or unspecified dates or in circumstances
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agreed to by or on behalf of the person making the payment and the
person receiving it; and”;

(b) by ‘the insertion ‘after the deﬁnmon of “domestlc shareholder of the
following definition: '

6 ¢

employee in charge of a risk management function’, in relation fo a

bank, means that employee of the bank who is ultimately responsible for
the management of one or more of the following types of risk to which
the bank is exposed, namely-—

(@

(b)

(c)
(d)
(e)
1),
(g)
(h)
(i)
(i)

solvency risk;

liquidity risk;

credit risk;

currency risk;

market risk (position rlsk),

interest rate risk;

counterparty risk;

technological nsk

operational risk; or

any other risk regarded as material by that bank;”

(c) by the substitution’ for the deﬁmtlon of “execunve oﬂicer of the followmg

" definition: o e
executrve ofﬁcer in relatlon to any institution— -~

L1

: ,).y "

-thatisnota bank includes any manager of such an mstltutlon [and

18 (i)

. in relation to an institution]; R e

that is a bank, includes any employee of: the bank who is in charge
of arisk management function of [that] the bank, and any manager

- . of the bank who is responsible, or reports drrectly to the chlef

executive officer of the bank;”"; and. -

‘ (d) in the deﬁmtlon of “the business of a bank”— . :
- (i) bythe delenon of the word “or” where it occurs at the end of paragraph

(ee);

(i) by the substrtutxon for paragraph i of the followmg paragraph

“(ﬁ) the effecting, subject to the provisions of.any other. Act of

Parliament and to such conditions, if any, as the Registrar may

. from the time to time determine by notice in the Gazette, of a
money lending transaction directly between a lender and a
bank as borrower through the intermediation of a third party

" who does not act as a principal to the transaction (hereinafter in
this paragraph referred to as the agent), provided the funds to
be lent in terms of the money lending transaction are entrusted
by the lender to the agent subject to a written contract of
agency in which, in addition to any other terms thereof, at least
the following matters shall be recorded: . '

(i) Confirmation [by the lender] that the agent acts as [his]
the agent of the lender; and

(i) that the lender assumes, except in so far as [he] there may
in law [have] be a right of recovery against the agent, all
risks connected with the administration of the entrusted
funds by the agent [of the funds entrusted to him by the
lender], as well as the responsibility to ensure that the
agent executes [his] the mstructrons as recorded in the

- . written contract of agency[: ! G S S

Provrded that, notwithstanding the precedmg provrsrons of

this paragraph an agent that—:. .

(1) is a natural or juristic person registered or estabhshed
in terms of, by or under any other Act of Parliament
and the main business activities of whom or of which
are regulated or controlled in terms of, by or under
such other Act of Parliament; and

(ii) has been designated by the Regrstrar by notlce in the

‘Gazette,
. may, for the purposes of the effecting of the money lending
" - transaction and subject to such conditions as the Registrar
- may determine .in the relevant notice, pool the funds
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s : ... . - entrusted by the lender to such agent with funds entrusted .

to such agent by other lenders]; or”; and
(iii) by the addition after paragraph (ﬁ') of the following paragraph:
eiea s o v “(gg) the activities, set forth in subparagraphs (A) and (B) hereunder

of a person (hereinafter in this paragraph referred to as the
mandatary) that— . :

& Ea aw g i;‘(r) is a natural or juristic person regrstered interms of, ora |’

4 . juristic. person established by or under, any other Act of
_+. . Parliament and the, mam busmess activities of whom or of
.. which are regulated or controlled in terms of, by or under
“such other Act of Parliament; and
(ii) has been desrgnated by the Regtstrar by notice in the
Gazette, T
' Wthh mandatary, for purposes of effectmg a money lending
transactton with a bank—
i contract of mandate; and * -
cot B) in-the’ executron of 'the mandate, and subjeet to such
‘ - conditions as the Registrar may determine in the notice
tiei R i L0 referred to-in subparagraph (ii) above, deposits such

" money into an account maintained by the mandatary with |

. N ~a bank, irrespective as to whether or not such money is so
oy ", deposited - together - with money so accepted by the
mandatary from olher mandators

Amendment of sectron 34 of Act 94 of 1990 as amended by sectron 25 of Act 9 of
1993 and sectron 27 of Act 26 of. 1994 P

2 Section 34 of the prmcrpal Act is hereby‘amehded—:
-...(a).: by the substitution for.subsection (2A) of the following subsection:

- (A) accepts money from the mandator intermsofa prescnbed o

A0

1

20

25

d“(2A) [If - the . Regrstrar grants an application in terms of ..

Subsectlon @) for his consent to the establrshment of a representative
’ _oﬂice in. the Republrc he shall on the prescnbed form issue to the
. forelgn institution’ concerned a certlﬁcate of authorization for the

o establlshment of a representatlve oﬁice in the Republic] A foreign
" institution applymg in terms of subsection (2) may be required by the
" Registrar to furnish him with such information and documents as he may
~.deem necessary, over and above any information and documents which
‘"have been furmshed by such foretgn mstltunon by virtue of that

subsection.”
(b) by the'msertron of the followmg subsectrons after subsection (2A)

“ T eaB) After having considered all information and documents

" furnished to him for the purposes of an application in terms of subsection
(2) ‘the Regrstrar may grant the apphcatlon either unconditionally or
" subject to'such condltrons as he _may determme, if satisfied that—
© (a ) the forergn institution’ makmg that’ apphcatlon lawfully conducts a
busmess s1mrlar to the busmess of a bank ina country other than the
Republrc -
' (b) "the competent authonty responsrble m that other country for the
_ supervision of that foreign i institution—
.0 7. (@ hasduly authorized the proposed establishment of a represen-
preo A TR T tative office in thie Republic by that foreign institution;
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(i1) accepts, is committed to and complies with the proposals,
-guidelines and- pronouncements ‘of the Basle Committee on
.y o . Bankmg Supervision;
T (m) is not legally precluded from fulfilling its obllgauons in terms
' - - of subparagraph (ii); and .

(iv) will. on a continuous basis furnish the Registrar with all
material information regardmg the ﬁnanc1al soundness of that
forelgn institution; and

- (c) the establishment of a representatlve oﬂice in the Repubhc by that
foreign institution will not be detrimental to the public interest.

..o =+ (2C) Upon granting an application for consent to the establishment of

_.a representatlve office in, the Republic, the Registrar, against payment of

v the prescnbed fee by the foreign mstltutlon shall issue to the foreign

']establlshment of a representatwe office in the Republtc ’sand
(c) by the addition of the following subsection after subsection (4):,
. “() Representative..offices “ established in accordance with the

;o pI‘OVlSlonS of this section shall furnish the Registrar, at such time or times
- or at such intervals or in respect of such period or. periods and in such
,,form as may be prescribed, with such prescribed information as he may

require reasonably for purposes of the. performance of his functions
under this Act.” ‘ i

' Amendment of section 52 of Act 94 of 1990 T i

3. Section 52 of the principal Act is hereby amended—.. - -
(a) insubsection (1)— )
(i) by the insertion after paragraph (a) of the fol]owmg paragraph
“(aA) invest in a joint venture within or outside the Republic if the

.investment, or the investment together: with one or more
investments already made by the bank in that joint venture,
results in the bank being exposed to an amount representing
~ more than five per cent of its capital and reserves: Provided

that for as long as the bank is exposed to the aforementioned |,

extent, such approval must be obtained whenever it seeks to
make a further investment in that joint venture;”; and
(u) by the substitution for paragraph (c) of the following paragraph
. ““(c) acquire an interest in any undertaking [conducting business]
.il : c..+. . having-its registered office or principal place of business
’ i, -.. outside the Republic;”; and. : ;
5 ( b) by the addmon after subsection () of the followmg subsectlon
N . *(6) For the purposes of this section and section 53 ““joint venture”

. .means a contractual arrangement between two or more persons, one or

- more of whom is a bank or a controlling company, in terms whereof the

_ parties undertake an economlc actmty that:is subject to their joint

V'.‘_'control" e e .
Amendment ofsectlon 53 ofAct 94 0f 1990 . ‘, : R .

4 SCC[IOH 53 of the pr1nc1pal Act 1s hereby amended by the 1nsert10n of the following
paragraph after paragraph (a):. )
“(aA) any joint venture contemplated in sectlon 52(])(aA ), .

* Amendment of section 54 of Act 94 of 1990, as substituted by section 6 of ‘Act 42 of

-1992 and amended by sections 12 and 25 of Act9 of 1993, Proclamatlon 132 of 1994
: and sectlon 36 of Act 26 of 1994 Ty
5 Sectlon 54 of the pnncnpal Act is hereby amended— - -
.-(a) by the substitution for subsection (3) of the following subsection:

Tl e sl PPN ERA : : S e )
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Latam i 8(3) Upon the coming -into effect of a “transaction effecting the
it o - amalgamation- of one bank: with - another -bank as contemplated in
subsectron (2)(b)or[a transactlon] effecting the transfer of all or part of

ivisr Lo o the “assets. and - liabilities ‘of -one bank to another bank or person as
Lo contemplated in subsection (2)(c)— ' .7

* case’ of -such transfer of assets and liabilities, those assets and
~ liabilities of the transferor bank [by which the transfer is effected]
R - * that-are"transferred in terms of the ' transaction, shall vest in and
funiiat et S become binding upon the amalgamated bank or, as the case may be,
the bank or person takmg [over] transfer of such assets and
-+ liabilities; 7+ &

Lo K (b) the amalgamated bank or, in the case 'of such transfer of assets and
g e v " liabilities; the bank or person takmg [over] transfer of such assets
A © and l;abrhtres, shall have the same rights and be subject to the same
“* obligations' as’ those which [lmmedrately before the amalgam-
ation or transfer] the amalgamatmg banks or, as the case may be,

‘ " have had or to which they-or it’ may ‘[then] have been subject [to)

P SRR '.' 1mmed1ate]y before the amalgamation or transfer;

L (c) all agreements, appomtments transactions and documents entered

MR o 1nto made drawn’ up or executed wrth by or in favour of any of the

' amalgamatmg banks or, as the case ‘may be, the transferor bank [by
which the ‘transfer has been eﬂ'ected] -and in force immediately
prior, to the amalgamatron or, transfer ‘but excluding such agree-
ments, appointments, transactions and documents that, by virtue of
the terms and conditions of the amalgamation or transfer, are not to
be retained in force, shall reimain of full force and effect and shall be
_construed for all purposes as if they had been entered into, made,

- drawn upor executed with, by of in favour of the amalgamated bank

ST the assets and liabilities in questron and
Co (d) ‘any 'bond, pledge guarantee or 1nstrument to secure future
B R advances, facrlmes or services by’ any “of the amalgamating banks
: or, as the ‘case ‘may be, by the transferor bank [transferring such
. C assets ‘and liabilities], which was. m force immediately prior to the
S ama!gamanon or transfer, shall remain of full force and effect and
P " . shall be construed as'a bond, pledge; guarantee or instrument given
v TEET T g or i favour of the amalgamated bank or, as the case may be, the
~ bank or person takrng Tover] transfer of such assets and liabilities,
‘as securrty for future advances, facilities or services by that bank or

- o Lo ’-' =~ person except where in the case of such transfer, any obligation to
SRl el " provide such advances, facrlmes or servrces is not included in the
transfer.”
(b) in subsection. ), by the substltutlon for paragraph (b) of the following
paragraph i

o o (b)in “the " case of a transactron effectmg the transfer of assets and

o ' llablhtres of one.bank to ancther bank ora person as contemplated

P .'“.’ ‘in 'subsection (2)(c), toconfirmation” at a general meeting of
shareholders of the transferor bank’ [by which the transfer is
eifected] and the. bank or person, takmg [over] transfer of such
assets and liabilities,”; "’

(c) : by the substitution for subsectron (5) of the followrng subsection;

£,

“the transferor bank [by which the transfer has been effected] may 4

or, as the ¢ case may be, the bank or person taking [over] transfer of

e (a) all the assets and liabilities of the amalgamanng banks or, in the
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"'%(5) Notice of the passing of the resolutron conﬁrrnmg, as contem- '

plated in subsection (4), any compromise, amal gamation or arrangement,
" or any arrangement for the transfer of assets and liabilities; together with
,a copy of such resolution and the. terms and conditions of the relevant
lagreement or arrangement duly certrﬁed by the [chalrman] harrperson

of the bank or person concernéd, shall be sent to the Registrar by each of
the banks involved or, in the case of a transaction effecting the transfer of
assets and liabilities of one bank to’ ‘another bank or a person as
contemplated in subsectron Q) c), by the relevant transferor bank [by

" “of the meeting at which such resolutron was passed and by the secretary .
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which the transfer is effected] and the bank or person taking [over]

- transfer of such assets and liabilities, and [the Registrar shall] after

having received such notices from .all the parties. to the relevant
agreement or arrangement, the Reg1strar shall reg1ster [such] those
notices.”

(d}) by the substltuuon for subsection (8) of the followmg subsectlon

Rty

L

*'(8) The Registrar of Compames every Master of the Supreme Court
and every officer or person in charge of a deeds registry or any other

.. office [in which], if, in his office or any register under his control there—
..(a) . is registered any title to property belonging to, or any bond or other

right in favour of, or any appointment of or by;

C (aA) is registered any share, .stock, debenture or other marketable

- security in favour of, or. . i

- (b) has been issued any licence to or in favour of,! :
- . any bank which has amalgamated with any othér bank or or any bank which
‘has transferred all or part of its assets and liabilities to any other bank or
. person [or.any bank .which has transferred part of its assets and
- liabilities to a wholly owned ‘subsidiary:of the transferor bank’s

controlling company], shall, if [he is] satisfied— .

.. (1) that the Minister has consented .in_ terms of subsectlon (1)

[consented] to the amalgamation or transfer' and

.. :(ii) - that such amalgamation or transfer has been duly effected,
+»and upon-[the] production' to him of any relevant deed, bond, share,
. .stock, debenture, certificate, letter of .appointment, licence or other
" document, make such endorsements thereon and effect such alterations

in his registers as may be necessary to record the transfer [thereof] of the

- relevant property, bond or other right, share, stock, debenture, market-
.. able security, letter” of appointment -or.licence and of any: rights
- thereunder to the amalgamated bank or, as the case may be, to the bank
. or person:[or the said. wholly owned subsidiary which] that has [so]

taken [over] transfer of the said assets and liabilities.”; and

( e) by the insertion after subsection (8) of the following subsection:

ol

*.*(8A) No transfer duty, stamp duty, registration fees, licence duty or

- .other charges shall be payable in respect of— -
“(a)- a transfer contemplated “in subsection (8).taking place in the

-.execution of a. transaction: entered :into at the instance of the
. Registrar in the interest of the effective supervision of banks or the
- maintenance of a stable banking sector; or: . .

( b) - any éndorsement or alteration made to record such transfer,

upon'submission to the Registrar of Companies, or.the Master, officer or
person referred to in subsection (8), as the case may be, of a written

-~ confirmation by the Registrar of Banks'that the Minister, on the

recommendation of the last-mentioned Registrar and after consultation

- with the Commissioner for Inland Revenue has consented to the waiver
8 of such dutles fees or charges :

Amendment of sectlon 69 ot' Act 94 of 1990 as amended by section 8 of Act 42 of
1992 sectnons 17 and 25 of Act 9 ot‘ 1993 and sectlon 43 of Act 26 of 1994

6 Sectlon 69 of the prmc1pa1 Act is hereby amended—

K

(a) by the deletion of paragraph (b) of subsection (0); and. . R
- b) by the insertion after subsection (6A) of the following subsection:

.

*(6B) Notwithstanding any provision to the contrary contained in this

" Act sections 35A, 35B and 46 of the Insolvency Act, 1936 (Act No. 24
: of 1936), shall mutatis mutandis apply to the curator of any bank under |- :
-curatorship ‘and to such a.bank as if the curator were a trustee of an

insolvent estate and the bank were an msolvent or a sequestrated estate as

. contemplated in those sections.”. .+ ' . Lo
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Short title :

5§ AN HERST E gh i

7. This Act shall be called the Banks Amendment Act, 1996,



