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Act No. 34, 1995 PROMOTION OF NATlONAL UNITY AND:RECONCILIATION ACT,.1995:

ACT

To provide for the investigation and the establishment of as compléte 4 picture as
possible of the nature, causes:and extent of gross violations. of human rights
committed during the period from 1 ‘March 1960 to the cut-off date contemplated
in the Constitution, within or outside the Republic, emanating from the conflicts of
the past, and the fate or whereabouts of the victims of such violations; the granting
of amnesty to persons who make full disclosure of all the relevant facts relating to
acts associated with a political objective committed in the course of the conflicts of
:the past during the said 'period; aﬂ'ordmg vnctxms an’ opportumty to relate the:
violations they suffered; the taking of measures almed at the grantmg of reparatlon
to; and the rehabilitation and the restoration of the human and "civil dignity of,
victims of violations of human rights; reporting to the Nation about such violations
and victims; the making of recommendations aimed at the prevention of the
commission of gross violations of human rights; and for the said purposes to
provide for the establishment: of-a ‘Truth-and- Reconciliation Commission, a
Committee on Human Rights Violations, a Committee on Amnesty and a
Committee on Reparation and Rehabilitation; and to confer certain powers on,
assign certain functions to and impose certain duties upon that Commission and
those Committees; and to provide for matters connected therewith.

SINCE the Constitution of the: Republlc of Soutl’ Afnca 1993 (Act No 200 of 1993)
provides a historic bridge between the past of a deeply divided society characterized by
strife, conflict, untold suffering and injustice, and a future founded on the recognition of
human rights, democracy and peaceful co-existence for all South Africans, irrespective
of colour, race, class, belief or sex;

AND SINCE it is deemed necessary to establish the truth in relation to past events as
well as the motives for and circumstances ‘in ‘which gross violations of human rights
have occurred, and to make the findings known in order to prevent a repetition of such
acts in future;

AND SINCE the Constitution states that the pursuit of national unity, the well-being of
all South African citizens and péace require reconciliation between the people of South
Africa and the reconstruction of society;

AND SINCE the Constitution states that there is a need for understanding but not for
vengeance, a need for reparation but not for retaliation, a need for ubuntu but not for
victimization;

AND SINCE the Constitution states that in_order to advance such reconciliation and
reconstruction amnesty shall be granted in respect of acts, omissions and offences
associated with political objectives committed in the course of the conflicts of the past;

AND SINCE the Constitution-provides that Parliament:shall under the Constitution
adopt a law which determines a firm cut-off date, which shall be a date after 8 October
1990 and before the. cut-off date envisaged in.the Constitution, and providing for the:
mechanisms, criteria and procedures, including tribunals, if any, through which such
‘amnesty shall be’dealt with;

(English text signed by the President.)
(Assented to 19 July 1995.)
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E IT THEREFORE ENACTED by lhe Parliament of the Republic of South Africa,
as follows:—

CHAPTER1. - ...
' I_n‘te.rpretatidnﬁ élid applicati‘o‘n. ’
Definitions , - o ' 5

1 ¢))] In this Act, unless the contcxt olherw1se mdlcates—
(i) “actassociated with a polmcal objective” has the meaning ascribed thereto in
section 20(2) and (3); (i) '
© (i) *“article” includes any cv1dcnce, book documcnt ﬁle objcct writing,
~ 'recording or transcribed computer printout produced by any mechanical or 10
electronic device or any device by means of which mformauon is recorded,
stored or transcribed; (xix)
(iii)) “‘Commission’” means the Truth and Reconc:llatlon Commxss;on establlshed
' by section 2; (1x) '
(iv) ‘“‘commissioner™ means a member of the Commlssmn appomted in terms of 15
‘sectlon 7(2)(a) (viii)
(v) “committee” means the Committee on Human Rxghts Violations, the
’ - Committee on Amnesty or, the Commlttee on Reparatlon and Rehablhtatxon
© ‘as the case may be; (vii)
(vi) “Constitution’ means the Constitution of the Republic of South Afnca 1993 20
(Act No. 200 of 1993); (iv)
* (vii) “cut-off date” means the latest date allowed as the cut-off date in terms of the
- Constitution as set out under the headmg “Nauonal Umty and Reconc1lla-
tion”; (i) ' :

‘(viii) “former state”” means any state or territory which was established by anActof 25
Parliament or by proclamation in terms of such an Act®prior to the
commencement of the Constitution and the territory of which now forms part
of the Republic; (xvii)

(ix) “gross violation of human nghts means the vxolauon of human nghts
through— - 30
" {a) the killing, abducnon torture or severe ill-treatment of any person; or
(b) any attempt, conspiracy, incitement, instigation, command or procure-
ment to commit an act referred to in paragraph (a),
.. -which emanated from conflicts of the past and which was committed during
. the period 1 March 1960 to the cut-off date within or outside the Republic,and 35
the commission of which was advised, planned, directed, commanded or
ordered, by any person acting with a political motive; (v)
(x) - “joint committee” means a joint-committee of the Houses of Parliament
- appointed in accordance with the Standing Orders of Parliament for the
purpose of considering matters referred to it in terms of this Act; (ili) 40
(xi) “Minister” means the Minister of Justice; (x)
(xit) “‘prescribe” means prescribe by regulation made under section 40; (xviii)
(xiii) ,“President means the President of the Republic; (xi)
(xiv) reparation includes any form of compensation, ex -gratia payment
" restitution, rehabilitation or recognition; (vi) 45
(xv) *“Republic” means the Republic of South Africa referred to in sectlon 1(2) of
the Constitution; (xii) . . . .
(xvi) “security forces” includes any full-time or part-tlme———
" (a) memberor agent of the South African Defence Force, the South African
" Police, the National Intelligence Service, the Bureau of State’ Security, 50
the Department of Correctional Services, or any of their organs;
(b) member or agentof a defence force, police force, intelligence agency or
prison service of any former state, or any of their organs; (xvi)
(xvii) “‘State” means the State of the Republic; (xiv)
(xviii) “subcommittee” means any subcommittee established by the Commission in 55
terms of section 5(c); (xv)
(xix) ‘*‘victims” includes—- ‘ _
(a) persons who, individually or together with one or more persons, suffered
harm in the form of physical or mental injury, emotional suffering,
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pecuniary loss or a substantial impairment of human rights—

(i}. as a result of a gross violation of human rights; or

(i1) as a result of an act associated with a political objective for which
amnesty has been granted;

{b) persons who, individually or together with one or more persons, suffered
harm in the form of physical or mental injury, emotional suffering,
pecuniary loss or a substantial impairment of human rights, as a result of
such person intervening to assist persons contemplated in paragraph (a)
who were in distress or to prevent victimization of such persons; and

(c)- such relatives or dependants of victims as may be prescribed. (xiii)

(2) For the purposes of sectiens .10(1), (2) and (3) and 11 and Chaplers 6 and 7
“Commission” shall be construed as including a reference to . “committee” or

10

“subcommittee”, as the case may be, and “Chairperson”, *‘Vice-Chairperson™ or .

“commissioner” shall be construed as including a reference to the chairperson,
vice-chairperson or a member of a committee or subcommittee, as the case may be.

e

"CHAPTER2
' Trith and Reconciliation Commission
Establishment and seat of Truth érid Reconciliation Corrrrniésion B

" 2. (1) There is hereby established a juristic person to be known as ihe Truth and
Reconciliation Commission.
(2) The seat of the Commission shaIl be determmed by the Presrdent

Objectlves of Commrssron

3. (1) The objectives of the Commission shall be to promote national unity and
reconciliationin a spirit of understandmg which transcends the conflicts and divisions of
the past by—

(a) establlshmg as comp]ete a picture as possible of the causes, nature and extent
of the gross violations of human rights which were committed during the
period from 1 March 1960 to the cut-off date, including the antecedents,
circumstances, factors and context of such violations, as well as the
perspectives of the victims and the motives and perspectives of the persons
responsible for the commission of the violations, by conductmg investigations

.+ and holding hearings;

(b} facilitating the granting of amnesty to persons who make full dlsclosure of all
the relevant facts relating to acts associated with a political objective and
comply with the requirements of this Act; -
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(c) .establishing and making known the fate or whcrcabouts of victims and by -

restoring the human and civil dignity of such victims by granting them an
opportunity to relate their own accounts of the violations of which they are the
. victims, and by recommending reparation measures in respect of them;
(d) compiling a report providing as comprehensive an account as possible of the
;- . activities and findings of the Commission contemplated in paragraphs (a), (b)
- and (c¢), and which contains recommendations of measures to prevent the
future violations of human rights.

- (2) The provisions of subsection (1) shall not be mterpreted as llmrtmg the power of
the Commission to investigate or make recommendations concerning any matter with a
view to promoting or achlevmg national umty and reconcrllatron within lhe context of
this Act. , o :

3)In order to achreve the objectlves of the Commlssmn— ‘

{a) the Committee on Human Rights Violations, as conlemplated in Chapter 3
-shall deal, among other things, with matters penammg to mvestlgatlons of
- gross violations of human rights; .

40

45

50
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(b)
(c)
(d)
(e}

the Committee on Amnesty, as contemplated in Chapter 4, shall deal with
matters relating to amnesty;

the Committee on Reparation and Rehablhtanon as contemplated in Chapter
.5, shall deal with matters referred to it relating to reparations;

the investigating unit referred to in section 5(d) shall perform the investiga-
tions contemplated in section 28(4)(a ); and :

the subcommittees shall exercise, perform and carry out the powers functions
‘and duties conferred _upon, ass:gned to. or imposed upon them by the

" Commission.

Functions of Commission

4. The functions of the Commission shall be to achleve 1ts ObJCCIIVCS, and to that end
the Commission shall—

(a)

(b)

(c).

(e)

' by it or placed at its disposal;

{(g)
(h)

facilitate,’and where necessary initiate or coordinate, inquiries into—'

(1) gross violations of human rights, mcludmg v1olat10ns whlch were part of
a systematic pattern of abuse; -

(n) the nature, causes and extent of gross violations of human nghts,
including the antecedents, circumstances, factors, context, motives and
perspectives which led to such violations;

10

15

(iii) the identity of all persons, authorities, institutions and organisations *

involved in such violations;

(iv) the question whether such violations were the result of deliberate
planning on the part of the State or a former state or any of their organs,
or of any political organisation, liberation movement or other group or
individual; and

(v) accountability, political or otherwise, for any such violation;
facilitate, and initiate or coordinate, the gathering of information and the
receiving of evidence from any person, including persons claiming to be
victims of such violations or the representatives of such victims, which
establish the identity of victims of such violations, their fate or present
whereabouts and the nature and extent of the harm suffered by such victims;
facilitate and promote the granting of amnesty in respect of acts associated
with political objectives, by receiving from petsons desiring to make a full
disclosure of all the relevant facts relating to such acts, applications for the
granting of amnesty in respect of such acts, and transmitting such applications
to the Committee on Amnesty for its deasxon and by publishing decisions
granting amnesty, in the Gazette;

determine what articles have been destroyed by any person in order to conceal

violations of human rights or acts associated with a political objective;

prepare a comprehensive report which sets out its activities and findings,
based on factual and objective information and evrdence collected or received
make recommendations to the President with regard to—

(i) the policy which should be followed or measures which should be taken
with regard to the granting of reparation to victims or the taking of other
measures aimed at rehabilitating and restonng the human and civil
“dignity of victims;

(ii) measures Wthh should be taken to grant urgent 1nter1m reparatlon to

© victims;

make recommendations to the Minister with regard to the development of a

limited witness protection programme for the purposes of this Act;

"make recommendations to the President with regard to the creation of

institutions conducive to a stable and fair society and the institutional,
administrative and legislative measures which should be taken or introduced
in order to prevent the commrssron of v1olat10ns of human nghts
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Powers of Commission

5. In order to achieve its obJectlves and to perform 1ts functlons the Commrssxon shall
have the power to— . e
“(a}  determine the seat, if any, of every commmee :
(b) ‘establish such offices as it may deem necessary for. the perfonnance of its
. functions; .

(c) establish subcommittees to exercise, carry out or perform any of the powers,
duties and functions assigned to them by the Commission;

(d) conduct any investigation or hold any hearing it may deem necessary and
establish the investigating unit referred to in section 28; :

(e) refer specific or general matters to, give guidance and instructions to or

- review the decisions of, any committee or subcommittee or the investigating
unit with regard to the exercise of its powers, the performance of its functions
and the carrying out of its duties, the working procedures which should be

. followed and the divisions which should be set up by any committee in order
to deal effectively with the work of the committee: Provided that no decision,

or the process of arriving at such a decision, of the Committce on Amnesty

- regarding any application for amnesty shall be reviewed by the Commission;

(f) direct any committee or subcommittee to make information which it has in its
possession available to any other committee or subcommittee;

(g) direct the submission of and. receive reports or interim reports from any
committee or subcommittee;

_ (h) have the administrative and mcrdental work connected with the exercise of its
' powers, the execution of its duties or the performance of 1ts functions carried
out by persons—
(i) employed or appomted by it;
(il) seconded to its service by any department of State at the request of the
Commission and after consultation with the Public Service Commission;
© (iii) appointed by it for the performance of specified tasks; '

‘(i) in consultation with the Minister and through diplomatic channels, obtain
permission from the relevant authority of a forelgn country to receive
evidence or gather information in that country; i

(j) enterinto an agreement with any person, including any department of State, in
terms of which the Commission will be authorized to make use of any of the
facilities, equipment or personnel belonging to or under the comrol or in the

¢ employment of such person or department; oo

(k) recommend to the President that steps be taken to obtain an order declaring a
persen to be dead;

(1) hold meetings at any place within or outside the Repubhc

(m) on its own initiative or at the request of any interested person inquire or
investigate into any matter, including the disappearance of any person or
group of persons. . ‘

Certain powers shall be exercised in consultation with Minister .

6. Subject to the prov131ons of section 45 any power referred to in section 5(a), (b)
and (c), and, if it is to be exercised outside the Republic, any power referred to in
sections 5(d) and (1), 10(1) and 29(1) shall be exerc1sed m consultatlon with the
Mrmster

Constitution of Commission =~

" 7. (1) The Commission shall consist of not fewer than 11 and not more than 17
commissioners, as may be determined by the President in consultation with the Cabinet.
“(2) (a) The Presrdent shall’ appomt the comnnssroners 1n consultanon with the
Cabmet ‘ Bt B
(b) The commissicners shall be fit and proper persons who are 1mpamal and who do
not have a high political profile: Provided that not more than two persons who are not
South African citizens may be appointed as commissioners... . ... -~ Sy
(3) The President shall make the appointment of the commlssmners known by
proclamation in the Gazette. i
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(4) The President shall designate one of the commissioners as the Chairperson, and
another as the Vice-Chairperson, of the Commission.

(5) A commissioner appointed in terms of subsection (2)(a) shall, subject to the
provisions of subsections (6) and (7), hold office for the duration of the Commission.

(6) A commissioner may at any time resign as commissioner by tendering his or her
resignation in writing to the President.

(7) The President may remove a comm1ssmner - from oﬂice on the grounds of
misbehaviour, incapacity or incompetence, as determined by the joint committee and
upon receipt of an address from the National Assembly and an address from the Senate.

(8) If any commissioner tenders his or her resignation under subsection (6), or is
removed from office under subsection (7), or dies, the President in consultation with the
Cabinet, may fill the vacancy by appomtmg a person for the unexpired portion of the
term of office of his or her predecessor or may allow the seat vacated asa result of a
re51gnatxon, removal from oﬁice or death to remaln vacant

Actmg Chalrperson of Commlssmn T

" 8.If both the Chatrperson and Vlce-Chatrperson are absent or unable to perform their
duties, the other commissioners shall from among their number nommate an Acting
Chalrperson for the duration of such absence or mcapac:ty

Condltlons of servnce, remuneratton, allowances and other beneﬁts of staﬂ' of
Commission .- -~ .~ . RS i, . g ;

- 9. (1) The persons appointed or employed by the Commission who are not officials of
the State,. shall receive such remuneration, allowances and other employment benefits
and shall be appointed or employed on such terms and conditions and for such periods

~as the Commission with the approval of the Mlmster granted in concurrence with the
Minister of Finance, may determine. . .
) (a) A document setting out the remuneratlon allowances and other conditions of
employment determined by the Commtssmn in terms of subsection (1), shall be tabled
in Parliament within 14 days after each such determination.

(b) If Parliament dtsapproves of any determmatton such detenmnatlon shall ceaseto

be of force to the extent to which it is so disapproved. . |
(c) If a determination ceases to be of force as contemplated in paragraph (b)—
(i) " anything done in terms of such determination up to the date on which such
determination ceases to be of force shall be deemed to have been validly done; and
; (11) any right, privilege, obligation or liability acqmred accrued or incurred up to
’ " the said date under and by virtue of such determination, shall lapse upon the
satd date ,

Meetings, procedure at and quorum for meetmgs of Commtssnon and recordmg of

proceedmgs '

10, (1) A meeting of the Commtssnon shall be held at a time and place determined by
the Chairperson of the Commission or, in the absence or inability of such Chairperson,

by the Vice-Chairperson of the Commission or, in the absence or inability of both such

Chairperson and VIce-Chairperson, by the Acting Chairperson of the Commission.

(2) Subject to section 40, the Commission shall have the power to determine the
procedure for its meetings, including the manner in which decisions shall be taken.

(3) The Commission shall cause a record to be kept of its proceedings.

" '(4) The quorum for the first meeting of the Commission shall be two less than the total
number of the Commission.

Principles to govern actions of Commission when dealing with victims

" 11. When dealing with victims the actlons of the Commtssmn shall be gu1ded by the
following principles:
(a) Victims shall be treated with compassion and respect for their dtgmty,
(b) v1ct1ms shall be treated equally and wnthout dtscnmmatlon of any ktnd
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(d)

(e)

(g)

;... shall be apphed where appropnate, to facilitate reeoncrhauon and redress for
: .+ 20

including race, colour, gender, sex, sexual orientation, age, language, religion,
nationality, political or other opinion, cultural beliefs or practices, property,
birth or family status, ethnic or social origin or disability;

procedures for dealing with applications by victims shall be expedltrous fair,
inexpensive and accessible;

victims shall be informed through the press and any other medlum of their

-rights in seeking redress through the Commission, including information of—

(i) .the role of the Commission and the scope of its activities; -
(i) the right of victims to have their views and submissions presented and
considered at appropriate stages of the i mqu1ry,

appropriate measures shall be taken in order to minimize inconvenience to
wvictims and, when necessary, to protect their privacy, to ensure their safety as
well as that of their families and of witnesses testifying on their behalf, and to
protect them from mtrmrdanon,

appropriate measures shall be taken to a]low vrcnms to commumcate in the
language of their choice;

informal mechanisms for the resolution of disputes, including mediation,
arbitration and any procedure provided for by customary law and practice

“victims. i . . R ’ Lo

O R R
CHAPTER 3

Invesugatwn of Human Rrghts V'olatwns

Commlttee on Human Rrghts Vlolatlons

12, There is hereby establrshed a commrttee 1o be known as the Commrttee on Human
Rrghts Violations, which shall in thts Chapter be referred to as the Commrttee

NS

Constltutlon of Commrttee

13 (1) The Commlttee shall consist of— ‘ P

(a)

(b). -
(c).

(i) a Chairperson; and

-+ (ii) ::two Vice- Charrpersons

who shall be commissioners desrgnated by the Commrss1on ‘
such other commissioners as may be appomted by the Commrssron and
not more than three other members.

(2) The Commission shall appoint, as the members referred toin subsectron (1)(c),
South African citizens who are fit and proper persons and broadly representative of the
South African community and shall, when making such appointments, give preference
to persons possessing knowledge of the content and application of human rights or of
mvest:ganve or fact-finding procedures

Powers, dutles and functrons of Commrttee

14 (1) In addrnon to the powers dunes and functwns conferred on, 1mposed upon and

assigned

to it in this Act, and for the purpose of achieving the. objectlves of the

Commission, referred to.in section 3(1)(a), (c) and (d}—

“(a)

)

the Committee shall-— -
(i) institute the inquiries referred to in seenon 4(a), e

(ii) gather the information and receive the evrdence referred to'in section
A(b); C _

(iii) determine the facts contemplated in section 4( d);

(iv) take into -account the gross viclations. of human rights for which
indemnity has been granted during the period between 1 March 1960 and

..the date of commencement of this Act or for which prisoners were

released or had their sentences remitted for the sake of reconciliation and
» for the finding of peaceful solutions during that period; i

(v) record allegations and complaints of gross violations of human rights;

- the Committee may— . e . :
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" (i) collect or receive from any organisation, commission or person articles
relating to gross violations of human rights; -
(ii) make recommendations to the Comimission with regard to the matters
.+~ referred to in section 4(f), (g) or(h);
(i) make information which is in its possession avarlable to a commxttee
referred to in Chapter 4 or 5, a subcommittee or the investigating unit;
(iv)  submit to the Commission interim reports indicating the progress made
by the Committee with i 1ts activities or w1th regard to any other partlcular
.. - matter;
- (v) -exercise the powers referred toin Chapters 6 and 7.
(2) The Committee shall at the conclusion of its functions submit to the Commission
a comprehensive report of all its activities and findings in connection with the
performance of its functlons and the canymg out of 1ts dutxes in terms of thrs Act.

Referrals to Commlttee on Reparatmn and Rehabrhtatlon
15 (1) When the Commlttee ﬁnds that a gross vrolatlon of human nghts has been
committed and if the Committee is of the opinion that a person is a victim of such

‘10

15

violation, it shall refer the matter to the Committee on Reparatlon and Rehabllltatlon for

its consideration in terms of section 26.

(2) After a referral to the Committee on Reparauon and Rehabrlltauon has been made
by the Committee in terms of subsection (1), it shall, at the request of the Committee on
Reparation and Rehabilitation, furnish that Committee with all the evidence and other
information relating to the victim concerned or conduct such further investigation or
hearing as the said Committee may require.

CHAPTER 4
' ‘Am:nesty mechanisms and procedtires
Committee on Amnesty

16. There is hereby established a committee to be known as the Committee on
Amnesty, which shall in this Chapter be referred to as the Committee.

Constitution of'COnirnittee‘ o IR

17. (1) The Committee shall consist of a Chalrperson a Vlce Cha1rperson and three
other members who are fit and proper persons, appropriately quahﬁed South African
citizens and broadly representanve of the South African community. " . .

(2) The President shall appoint the- Chairperson, the Vice- Charrperson one other
person and, after consultation with the Commission, two commissioners as rnembers of
the Commiittee.

(3) The Chairperson of the Committee shall be-— .

(a) ajudge as defined in section 1(1) of the J udges’ Remuneratlon and Condmons
of Employment Act, 1989 (Act No. 88 of 1989); or

20

25

30

35

" (b) ajudge who has been discharged from active service in terms « of sectron 3of

the said Act.
(4) Any vacancies in the Committee shall be ﬁl]ed in accordance w1th this section.

Applications for granting of 'amne,sty
- 18. (1) Any person who wishes to apply for amhestf in respect of any act‘,vomission

or offence on the grounds.that it is an act associated with a political objective, shall
within 12 months from the date of the proclamation referred to in section 7(3), or such

40

45

extended period as may be prescnbed submlt suchan apphcatron to the Commission in "

the prescribed form.. .

.(2) The Committee shall give pnonty to apphcatrons of persons in custody and shall
prescribe measures in respect of such applications after consultanon wrth the Minister
and the Minister of Correctional Services. -

50
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Committee shall consider applications for amnesty

19. (1) Upon receipt of any application for amnesty, the Committece may return the
application to the applicant and give such directions in respect of the completion and

submission of the application as may be necessary or request the apphcant to provide -

such further particulars as it may deem necessary.

.(2) The Committee shall investi gate the application and make such enqumes as it may
deem necessary: Provided that the provisions of section 30(2) shall, with the necessary
changes, apply in respect of such investigation. |

(3) After such investigation, the Committee may— .

(a) (i) inform the apphcant that the apphcatlon Judged on the particulars or
iy further particulars contamed in the apphcatron or provided by the
applicant or revealed as a result of enquiries made by the Committee, if
any, does not relate to an act associated with a political obJecuve,
(ii) afford the applicant the opportunity to make a further submission; and
(iii) decide whether the apphcatron Judged on the particulars referred to in

10

15

subparagraph (i), and in such further ‘submission, relates to such an act

associated with a political objective,

' and if it is satisfied that the application does not relate to such an act in the

absence of the applicant and without holdmg a hearmg refuse the apphcatron

* and inform the applicant accordingly; or )
(b) 1f it is satisfied that— A e : ‘

' (1) the’ requrrements mentroned in section 20(1) have been comphed w1th

“'(ii) there i is no need for a hearmg, and -

(iii) ' the act, omission or offence to which the apphcatlon relates does not
“constitute a gross violation of human rights, :

in the absence of the applicant and without holding a hearing, grant amnesty

and inform the applicant accordingly.

(4) If an application has not been dealt with in terms of subsection (3), the Committee
shall conduct a hearing as contemplated in Chapter 6 and shall, subject to the provisions
of section 33—

(a) in the prescibed manner, notlfy the applicant and any victim or person
implicated, or having an interest in the application, of the place where and the
time when the application will be heard and considered;

(b) inform the persons referred to in paragraph (a) of their right to be present at
the hearing and to testlfy, adduce evrdence and submrt any arucle to be taken
into consideration; -

(c) deal with the application in terms of section 20 or 21 by granting or refusing
amnesty.

A

(5) (a) The Committee shall, for the purpose of considering and decrdmg upon an |

application referred to in subsection (1), have the same powers as those conferred upon
the Commission in section 5( I) and (m) and Chapters 6 and 7. :

(b) Notwithstanding the provisions of section 18(1), the Committee may consider
Jointly the individual appllcatlons in respect of any partlcular act, omlssron or offence to
which such apphcanons relate.” "

(6) If the act or omission which is the sub]ect of an apphcauon under section 18
constitutes the ground of any claim in civil proceedmgs instituted agamst the person
who submltted that application, the court hearing that claim may at the request of such
person, if itis satisfied that the other partles to such proceedings have been informed of
the request and afforded the opportunity to address the court or to make further
submissions in this regard, suspend those proceedmgs pending the. cons1derat10n and
disposal of the application.

(7) If the person who submitted an apphcauon under section 18 is charged with any
offence constituted by the act or omission to which the application relates, or is standing
trial upon a charge of having committed such an offence, the Committee may request the
appropriate authority to postpone the proceedmgs pendmg the consrderatron and
disposal of the application for amnesty C
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(8 (a) Subject'to the provisions of section 33 the apphcatrons documentation in '

connection therewith, further information and evidence obtained before and dunng an
investigation by the ‘Commission, the deliberations conducted in order to come to a
decision or to conduct a hearmg contemplated in section 33, shall be conﬁdenual
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( b) Subject to the pr0v1srons of sectlon 33 the conﬁdenhahty referred to ll'l paragraph -
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{a) shall lapse when the Commission decides to release such information or when the
hearing commences.

Grantmg of amnesty and effect thereof

20 (1) If the Commlttee, after consxdenng an appllcauon for amnesty, is satlsﬁed .

that— .. |

(a) the apphcauon comphes wrth the requxrements of [hlS Act .
(b) the act, omission or offence to which the application relates is, an act
associated with a political objective commltted in the course of the conflicts of
. the past in accordance with the prov1s1ons of subsectlons (2) and (3), and
( c) the appllcant has made a full dlsclosure of all relevant facts
it shall grant amnesty in respect of that act, omission or offence. =
(2) In this Act, unless the context otherwme mdlcates, “act assoc1ated with a political
objective” means any act or ‘omission which’ constttutes an offence or delict which,
according to the criteria in subsection (3), is assocrated with a political objective, and
which was advised, planned, directed, commanded ordered or committed within or

: out51de the Republlc during the period 1 March 1960 to the cut-off date, by—

" (a) ‘any member or supporter of a pubhcly known polltlcal organisation or

. liberation movement on behalf of or in support of such organisation or

"‘movement bona fide in furtherance of a political struggle waged by such

" organisation or movement against the State or any former state or another
publicly known political organisation or llberatlon movement;

(b) any employee of the State or any former state or any member of the security
forces of the State or any former state in the course and scope of his or her

. duties and within the scope of his or ‘her express or implied authority directed
against a publicly known political organisation or liberation ‘'movement
engaged in a political struggle against the State or a former state or against any

"'members or ‘supporters of such organisation or movement, and which was

_ committed’ bona ﬁde wnh the ObjCCl of countenng or otherwxse resnstmg the

7 said struggle; -

(c) any employee of the State or any former state or any member of the secunty
forces of the State or any former state in the course and scope of his or her
duties ‘and within the _scope of hlS or her express or lmphed authority
directed—

- (@) inthe case of the State, agamst any former state; or

(i) in the case of a former state, agamst the State or any other former state,

" whilst engaged’ in a political struggle agamst each other or against any
employee of the State or such former state, as the case may be, and which was
committed bona fide with the object of countermg or otherwnse resxstmg the

. . said struggle;

'~ "{d) any employee or member of a publicly known polmcal orgamsanon or

“* " liberation movement in the course and scope of his or hier duties and within the

scope of his or her express or implied authority dlrected agamst the State or
~any former state or any publicly known polltlcal orgamsanon or hberatlon
' movement engaged in a political stru ggle against that political orgamsatlon or
liberation movement or against members of the secunty forces of the State or

" any former state or members or supporters of such  publicly known polmcal

_organisation or liberation movement, and whrch was commltted bona ﬁde in
© 77 furtherance of the said struggle;’ '
- '(e)  anyperson in the performance ofa coup'd 'emt to take over the govemment of
“* . any former state, or in any attempt thereto;

** "(f)” any person referred to in paragraphs (a), (b) (c) and (d), who on reasonable

grounds believed that he or she was acting in the course and scope of his or her

. duties and w1thm the scope ¢ of his or her express or implied authonty, o

" (g) any person ‘who assocrated himself or herself- w1th any. act or, omission

S commltted for the purposes referred to m paragraphs (a) (b),, ( c) ( d) (e) and
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(3) Whether a particular act, omission or offence contemplated in subsection (2) is an
act associated with a political objective, shall be decided with reference to the following
criteria:

(a) The motive of the person who committed the act, omission or offence; , ..
(b) the context in which the act, omission or offence took place, and in particular
;-.-.whether the act, omission or offence was committed in the course of or as part
of a political uprising, disturbance or event, or in reaction thereto;
(c) the legal and factual nature of the act, omission or offence,. mcludmg the
.« gravity of the act, omission or offence; Lo
(d) the object or. ob_)ectwe of the act, omission or- oﬂence and in pamcu]ar
. whether. the act, omission or offence was pnrnanly directed at a political
“opponent or State property or personnel or agamst private property or
individuals;
(e) whether the act, omrssron or offence was commmed in the execution of an
order of, or on behalf of, or with the approval of, the organisation, institution,
o liberation movement or body of which the person who commrtted the act was
. ' a member, an agent or a supporter; and ©
() the relatronsh1p between' the act, omission or offence and the political
C ob_]ectlve pursued and in part:cular the directness and proximity of the
relationship and the proportionality ‘of the act, omlssmn or otfence to the
objective pursued,
but does not include any act, omlssmn or oﬁ'ence commltted by any person referred to
in subsectlon (2) who acted—-— i
(1) for personal gain: Provided that an act, omission or oﬂ'ence by any person who
* acted and received money or anything of value as an informer of the State or
"a former state, political organisation or liberation movement, shall not be
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excluded only on the grounds of that person havmg recerved money or

. anything of value for his or her information; or -
(ii) ‘out of personal mallce, 111 W111 or sprte, dlrected agamst the v1ct1m of the acts
committed.” "’

(4) In applying the cntena contemplated in subsection (3), the Commrttee shall take
into account the criteria applied in the Acts repealed by section 48. - :

-(5) The Commission shall inform the person concemed and, if possible, any victim,
of the dec1s10n of the Commiittee to grant amnesty to such person in respect of a specified
act, omission or offence and the Committee shall submit to the Commnssnon arecord of
the proceedings, whrch “may, Sllb_]CCt to the prov1srons of this Act be used by the
Commission.

(6) The Committee shall forthwrth by proclamauon in the Gazette make known the
full names of any person to whom amnesty has been granted, together with sufficient
mformatlon to identify the act, omtssron or oﬂence in respect of whrch amnesty has been
granted, "

(7) (a) No person who has been granted amnesty in respect of an act, ommission or
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offence shall be criminally or c1v1lly liable in respect of such act, omission or offence

and no body or ‘organisation or 'the State shall be hable, and no person shall be
vicariously liable, for any such act, omlssxon or o{fcnce b
(b) Where amnesty is granted to any person in respect of any act, omission or offence,

such amnesty shall have no influence upon the cnmmal habrlrty of any other person

contmgent upon the liability of the first-mentioned person. -

(c) No person, orgamsatron or state shall be civilly or v1canously liable for an act,
omission or offence committed between 1 ‘March 1960 and the cut-off date by a person
who is deceased, un]ess amnesty ‘could not have been granted in’ terms of this Act in
respect of such an act, omlssmn or oﬁ’ence T

(8) If any person— "

(a) hasbeen charged with and is standmg trial in respect of an offence constituted
by the act or omlssron m respect of Wthh amnesty is granted in terms of this
“section;or ©
(b) has been convicted of and is awartmg the passing of sentence in respect of, or
" is in custody for the purpose of servmg a sentence imposed in respect of, an
‘offence constltuted by the act or omlsswn in respect of which amnesty is so
granted,” "'
the crlmmal proceedmgs shall forthwrth upon pubhcatlon of the proclamatlon referred
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to in subsection (6) become void or the sentence so imposed shall upon such pubhcatlon
lapse and the person so in custody shall forthwith be released. :

(9) If any person has been granted amnesty in respect of any act or omission which
formed the. ground of ‘a civil judgment which was delivered at any time before the

granting of the amnesty, the publication of the proclamation in terms of subsection (6) -

shall not affect the operation of the judgment in so far as it applies to that person.

(10) Where any person has been convicted of any offence constituted by an act or
omission associated with a potlitical objective in respect of which amnesty has been
granted in terms of this Act, any entry or record of the conviction shall be deemed to be
expunged from all official documents or records and the conviction shall for all
purposes, including the application of any Act of Parliament or any other law, be deemed
not to have taken place: Provided that the Committee may recommend to the authority
concerned the taking of such | measures as it may deem necessary for the protectlon of the
safety of the pubhc

vRefusal of amnesty and eﬂ‘ect thereof T

'
-

P21, (1) If the Commrttee has refused any app]tcatlon for amnesty, 1t shall as soon as
practicable notify—
(a) the person who apphed for amnesty; : C
".{b)' any person who is in relation to the act omtssmn or offence concemed a
victim; and e Co R
“(c) the Commission,: © @ ~r- T dE e e
in wntmg of its decision’'and the reasons for its refusal \ o
+*(2) (a) If any criminal or civil proceedings were suspended pendmg a decision on an
apphcatton for amnesty, and such appltcatton is refused the court concemed shall be
notified accordingly. -
(b) No adverse inference shall be drawn by the court concemed from the fact that the
proceedings which were suspended pendmg a decrsron on an appltcatlon for amnesty,
are subsequently resumed - R

v e
L R A I-,. i [ R II B

Referrals to Commlttee on Reparatlon and Rehabllttatton ‘

e YA TR

22. (1) Where amnesty is granted to any person in respect of any act, omission or
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offence and the Commlttee is of the opinion that a person is a victim in relation to that * -

act, ‘omission or oﬂ?ence, it shall refer the matter to the Commrttee on Reparatlon and
Rehabllltauon for its consideration in terms of section 26."
(2) Where amnesty is refused by the Committee and if it is of the oplmon that—

¢ a) ' the act, omission or offence concemed consmutes a gross v1o]atlon of human
N nghts and Y . A TN SR REEAENEE
(b) a person is a victim in the matter Vet

it- shall ‘refer - the matter' to the Comm1ttee on Reparatlon and Rehablhtatlon for
con51derat10n in terms of sectton 26 4{-' S

PECERER o

Cay "'tl:.':' 3 ,.“'.‘.L'_". :;:I oo - ST IR
el e r CHAPTERS'
'TRébdratio'n and rehabilitation'of victims
Comtnitte'e on Renaration end' kehabiiitatidn

23, There is hereby estabhshed a commxttee to be known as the Commtttee on
Reparation and Rehabilitation; which shall in this Chapter be refened to as the
Commtttee D v

Constitution of Committee’ =~ '

24. 1) The Commxttee shall consist of-- o
{a) aChairperson; | - L
“(b) aVrce—Chalrperson, .

. (c) not more than five other members, and .

“ (d)" in addition to the commissioners referred to'in ‘subsection (2), such other
comrnissioners as may be appointed to the Committee by the Commission.

N -
Cedi P

35

40

45

50



26 No. 16579 GOVERNMENT GAZETTE, 26 JULY 1995

Act No. 34, 1995 PROMOTION OF NATIONAL UNITY AND RECONCILIATION ACT, 1995

- (2)Commissioners designated.by the Commission shall be the Chairperson. and
Vice-Chairperson of the Committee. -
{3).The Commission shall for the purpose of subsection (1)(c) appoint as members of
the Committee fit and proper. persons who are suitably qualified, South African citizens
and broadly representative of the South African community.

Powers, duties and functions of Committee

.,25. (1) In addition to the powers, duties and functions in this Act and for the purpose
of achrevmg the Cormmssron S Ob_]E:CtIVeS referred to in section 3(1)( c)i and (d)—
(a) .the Commmee shall—
(1) consrder matters reterred to it by— . . .
(aa) the, Commrssron in terms of section S(e)
( bb) the Comrmttee on Human Rights. Violations in terms of section
15(1); and
{(cc) the Committee on Amnesty in terms of section 22(1);
(ii) gather the evidence referred to in section 4(b);
(b) the Committee may—

(i) . .make recommendations which may. include urgent interim measures as
contemplated in section 4(f)(ii), as to appropriate measures of reparation
to victims;

-(ii) make recommendations referred to in section 4( h)
(iii) prepare and submit to the Commission interim reports in connection with
its activities;
(1v) may exercise the powers referred to in section 5(1) and (m) and Chapters
-6and 7.
2 The Committee shall submit to the Commission a final comprehensive report on
1ts activities, findings and recommendations.

Applications for reparation

26. (1) Any person who is of the opinion that he or she has suffered harm as a result
of a gross violation of human rights may apply to the Committee for.reparation in the
prescribed form.

(2) (a) The Committee shall consider an application contemplated in subsecuon (1)
and may exercise any of the powers conferred upon it by section 25. ‘

< {b) In any matter referred to the Committee, and in respect of whlch a finding as to
whether an act, omission or-offence constitutes a gross violation of human rights is
required,’ the Committee shall refer the matter to the Commrttee on Human R1ghts
Violations to deal with the matter in terms of section 14.- IR Y

(3) If upon consideration of any matter or apphcanon submrtted to 1t under subsection
(1) and any evidence received or obtained by it concerning such matter or application,
the Committee. is of the opinion that the applicant is a victim, it shall, baving regard to
criteria as prescribed, make recommendations as contemplated in section 25(1)(d)(i) in
an endeavour to restore the human and civil dignity of such victim.

Parliament to consider recommendations with regard to reparation of victims

27. (1) The recommendations referred to in'section 4(f)(i) shall be considered by the
President with a view to making recommendations to Parliament and making
regulations.

(2) The recommendations referred to in subsection (1) shall be considered by the joint
committee and the decisions of the said joint. committee shall, when approved by
Parliament, be implemented by the President by making regulations. .

(3) The regulations referred to in subsection (2)—

{a) shall—
(i) determine the basis and conditions upon which reparation shall be
granted;
(ii) determine the authority responsible for the appllcatlon 0f the regulatlons,
and
(b) may—
(i) provide for the revision and, in appropriate cases, the discontinuance or
reduction of any reparation;. *
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(ii) prohibit the cession, assignment or attachment of any reparatlon in terms
of the regulations, or the right to any such reparation;
(iii) determine that any reparation received in terms of the reguiatrons shall
-~ . not form part of the estate of the recrprent should such -estate - be
- sequestrated; and . . i i
(iv) provide for any other matter whlch the Presrdent may deem ﬁt to
prescribe in order to ensure an efficient application of the regulations.
(4) The joint committee may ‘also advise the President in respect of measures that
should be taken to grant urgent interim reparation to victims.

CHAPTER 6
Investigations and hearings by Commission
Commission may establish investigating unit
28. (1) The Commission may establish an mvestigatmg unit which shall consist of

such’ persons; mcludmg one or more commlssmners as may be determmed by the
Commission.

10

15

(2) The period of appomtment of such members shall be determined by the -

Commission at the time of appomtment but such penod may be extended or curtailed
by the Commission.
. (3) The Comm1ss1on shall appomt a commlsswner as the head of the investigating
unit.

(4) (a) The investigating unit shall investigate any matter fallmg within the scope of
the Commission’s powers, functions and’ duties, subject to the directions of the

Commission, and shall at the request of a committee investigate any matter fallmg '

within the scope of the powers, functions and duties of that committee, subject to the
directions of the committee.

(b) The investigating unit shall in the performance of its functions follow such
procedure as may be detenmned by the Commrssron or the commrttee concemed as the
case may be.

-(5) Subject to section 33, no article or information obtained by the 1nvest1gat1ng umt
shall be made public, and no person except a ‘member of the investigating unit, the
Commission, the committee concerned or a member of the staff of the Commission shall
have access to such artrcle or information until such time as the Commission or the
committee detérmines that it may be made public or until the commencement of any
hearmg in terms of this Act which is not held behmd closed doors i

B8 e

Powers of Commission with regard to investigations and hearings " B i \ '

29.(1) The Commission may for the purposes of or 1n connectron wrth the conduct of
an mvestrgation or the holding of a hearing, as the case may be—

(a) at any time before the commencement or m the course of such mvestlgatlon or
“hearing conduct an inspection in loco;

(b) by notice in writing call upon any person who is in possessmn of or has the

_ custody of or control over any article or other thing which in the opinion of the
" Commission is relevant to the subject matter of the investigation or hearing to
produce such article or thing to the Commission, and the Commission may
inspect and, subject to subsection (3), retam any amcle or other thmg S0
;- produced for a reasonable time;:...: .. .. =
‘(c) by notice in writing call upon any person to appear before the Commlssmn

-~ and to give evidence or to answer. questions relevant to the subject matter of
the hearing;

(d) in accordance with section 32.seize . any article ‘or thing referred to in
paragraph (/) which i lS reIevant to the subject matter of the mvestlgatron or
hearing. - .o s o ‘

:-{2) A notice referred to in subsectlon (1) shalt specrfy the time when and the place
where the person to whom it is directed shall appear, shall be signed by a commissioner,
shall be served by a member of the staff of the Commission or by a sheriff, by delivering
a copy thereof to the person concerned or by leaving it at such person’s last known place
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of residence or business, and shall specify the reason why the article is to be produced
or the evidence is to be glven

(3) If the- Commission is of the opinion that the producuon of any article in the
possesion or custody or under the control of the State, any department of State, the

Auditor-General or any Attorney-General may adversely affect any intended or pending -

judicial proceedings or the conduct of any investigation carried out with a view to the
institution of judicial: proceedings, the Commission shall take steps aimed at the
prevention of any undue delay in or the disruption of such investigation or proceedings.
- (4) The Commission may require any person who in compliance with a requirement
in terms of this section appears before it, to take the oath or to make an affirmation and
may through the Chairperson or any member of the staff of the Commission administer
the oath to or accept an affirmation from such person.

(5) No person other than a member of the staff of the Commission or any person
required to produce any article or to give evidence shall be entitled or be permitted to
attend any investigation conducted in terms of this section, and the Commission may,
having due regard to the principles of openness and transparency, declare that any article
produced or information submitted at such investigation shall not be made public until
the Commission determines otherwise or, in the absence of such a determination, until

the article is produced ata heanng in terms of thxs Act,orat any proceedmgs in any coeurt .

of law. .

o

Procedure to be followed at mvestlgatlons and hearings of Commlssmn, commlt-
tees and subcommittees

30. (1) The Commission and any committee or subcommlttee shall in any
investigation or hearing follow the prescribed procedure or, if no procedure has been
prescribed, the procedure determined by the Commission, or, in ' the ‘absernice of such a
determination, in the case of a committee or subcommitte, the procedure detennmed by
the committee or subcommittee, as the case may be.” ,

QIf dunng any 1nvest1gauon by or any hearmg before the Commlssmn—‘ ‘

(a) any person is implicated in 2 manner which may be to his detriment;
( b) the Commission contemplates making a decision which may be to the
/detriment of a person who has been so implicated; .

P
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(c} it appears that any person may have suffered harm as a result of a gross ‘

'violation ‘of human rights,
the Commission shall, if such person is available, aﬂord him or her an opportumty to
submit representations to the Commission within a specnﬁed time with regard to the
matter under consideration or to give evidence at a hearmg of the Commission.

Compellablllty of witnesses and madm:ssnbnhty of mcrlmmatmg evndence glven
before Commission * - - ;. r: o 0 T L P P
" .31 (1) Any person who is questioned by the Commission in the exercise of its powers
in terms of this Act, or who has been subpoenaed to give evidence or to produce any
article at a hearing of the Commission shall, subject to the provisions of subsections (2),
(3) and (5), be compelled to produce any article or to answer any question put to him or
her with regard to the subject-matter. of -the hearing notwithstanding the fact that the
article or his or her answer may incriminate himor her. ...... - .. . ... .

(2) A person referred to in subsection (1) shall only be compelled to answer a question
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or to produce an article which may incriminate him or her if the Commxss:on has issued -:

an order to that effect, after the Commission—
" (a) has consulted with the attorney- general who has ]unsdlctlon'
_«(b). has satisfied itself that to require such information from. such a person is
reasonable, necessary and Jusuﬁable inan open and democratlc soc1ety based
.,on freedom and equality; and Pt IR S
( c) has satisfied itself that sucha person has refused oris hkely to refuse to answer
a questlon or produce an article on the grounds that such an answer or a.mcle
- might incriminate him or her. <., ren ;
(3) Any incriminating answer or information. obtamed or mcnmmatmg ewdence
directly or indirectly derived frem a questioning in terms of subsection (1) shall not be
admissible as evidence against the person concerned in criminal proceedings in a court
of law or before any body or institution established by or under any law: Provided that
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incriminating evidence arising from such questioning shall be admissible in criminal
proceedings where the person is arraigned on a charge of perjury or a charge
contemplated in section 39(d)(ii) of this Act or in section 319(3) of the Crlmmal
Procedure Act, 1955 (Act No. 56 of 1955). .. .
(4) Subject to the provrsrons of this section, the law regardmg privilege as apphcabIe
© to a witness summoned to give evidence in a criminal case in a court of law shall annlv
in relation to the questioning of a person in terms of subsection (1).

(5) Any person appearing -before the Commission by virtue of the provisions of
subsection (1) shall be entitled to peruse any article referred to in that subsection, which
was produced by, him or her, as may be reasonably- necessary - to refresh h1s or her
memory.

Entry upon premises, search for and seizure and removal of certain articles or
other things

*32. (1) Any commissioner, member of the staff of the Commission or police officer
authorized thereto by a commissioner may. on the authority. of an entry warrant, issued
in terms of subsection (2), enter upon any premises in or upon which any article or
thing—

(a) - which is- concemed with or is upon: reasonable grounds.suspected to be
concerned with any matter which is the subject of any investigation in terms
of this Act;

(b) which contains,’ or 'is upon ‘reasonable grounds suspected to contam

" information with regard to any such matter, is or is upon reasonable grounds
suspected to be;’

and may on the authonty of a search warrant,'issued in terms of subsection (2)—

(i) inspect and search such premises and there make such anumes as he or
she | may deem 1 necessary; ; : .
" (ii) 'examine any article or thing found in or upon such prem:ses' e
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(iii) * request from the person who'is in control of such | premlses orin'whose

possession or under whose control any article or thing is when it is found,
~ or who is upon reasonable grounds believed to have information with
regard to any article or thing, an explanation or information;

30

“(iv) make copies of or extracts from any such amcle found upon or m such .

©'  premises; vt - Al iy

(v) ‘seize any article or thmg found upon or in such premises which he or she
upon reasonable grounds suspects to be an article or thing mentioned in
paragraph (a) or (b),

"(vi) ~after having issued a réceipt in respect thereof remove ‘any article or thing
found on such premises and suspected upon reasonable grounds to be an
article or th1ng mentioned in paragraph (a ) or (b), and retain such article
or thing for a reasonable penod for the purpose of further eXamination or,
in the case of such’ article, the making ‘of ‘copies thereof or extracts
therefrom: Prov1ded that any article ‘or thing that has been so removed,

" shall be returned as’soon as possrble afler the purpose of such removal
has been accomplished. '

(2) An entry or search warrant referred to in subsection (1) shall be issued by a judge
of the Supreme Court or. by a magistrate who has jurisdiction in the area where the
premises in question are situated, and shall only be issued if it appears to the judge or
magistrate from information on oath that there are reasonable grounds for belrevmg that

an article or thing mentioned in paragraph (a) or (b) of subsectlon (1)is upon or in such |

premises, and shall specify which of the acts ‘mentioned in paragraph (b)(l) to (vi) of that
subsection may be performed thereunder by the person to whom it is issued.

(3) A warrant issued in terms this section shall be executed by day unless the person
who issues the warrant authonzes the exécution thcreof by night at times which shall be
reasonable, and any entry upon or search of any premlses specified in such warrant shall
be conducted w1th strict regard to decency and order, 1nclud1ng— -
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(a} aperson’s right to, respect for and the protection of his or her dignity;
(b) « the right of a person to freedom and security; and
: {c) the right of a person to his or her personal privacy.

4) Any person executing a warrant in terms of this section shall immediately before
commencing with the execution—

(a) xdentlfy himself or herself to the person in control of the prem1ses if such
person is present, and hand to such person a copy of the warrant or, if such
person is not present, affix such copy to a prominent place on the premises;

~ (b) supply such person at his or her request with particulars regardmg his or her
authority to execute such a warrant.

(5) (a) Any commissioner, or any "member of the staff of the Commrss:on or pOllCC
officer at the request of a commissioner, may without a warrant enter upon any premises,
other than a private dwelling, and search for, seize and remove any article or thing
referred to in subsection (I}—

(1) if the person who s competent todo so consents to such entry, search se1zure

and removal; or

(i) if he or she upon reasonable grounds believes that—

(aa) the required warrant will be issued to him or her in terms of subsectlon
(2) if he or she were to apply for such warrant; and - i

" (bb) the delay caused by the obtalmng of any such warrant would defeat the
object of the entry, search, seizure and removal.

" (b) Any entry and search in terms of paragraph (a) shall be executed by day, unless the

execution thereof by night is justifiable and necessary. -

(6) {a} Any person who may on the authority of a warrant. lssued in terms of
subsection (2), or under the provisions of subsection.(5), enter upon and search any
premises, may use such force as may.be reasonably necessary to overcome resistance to
such entry or search.

(b) No person may enter upon or search any premlses unless he or she has audibly
demanded admission to the premises and has notified the purpose of his or her entry,
unless such person is upon reasonable grounds of the opinion that any article or thing
may be destroyed if such admission is first demanded and such purpose is first notified.

(7) If during the execution of a warrant or the conductmg of a search in terms of this
section, a person claims that an article found on or in the premises concemned contains
pnvrleged mformatron and refuses the inspection or removal of such article, the person
executing the warrant or conductmg the search shall, if he or she is of the opinion that
the article contains information which is relevant to the investigation and that such
information is necessary for the investigation or hearing, request the registrar of the
Supreme Court which has jurisdiction or his or ‘her delegate, to seize and remove that
article for safe custody until a court of law has made a rulmg on the questlon whether the
information concerned is privileged or not. x

'(8) A warrant issued in terms of this section may be issued on any day and shall be of
force until—

{a) itis executed; or
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(b) itis cancelled by the person who issued it or, if such person 1s not available, L

" by any person with like authorlty, or
“(c) the expiry of one month from the day of its issue; or
(d) the purpose for the i 1ssu1ng of the warrant has lapsed
whlchever may occur ﬁrst .

Hearings of Commission to be o'llen to public -

33, 1 (a) Subject to the provnsrons of thls secuon the hearmgs ot the Lommxssron
shall be open to the public.
o b) If the Cormmssxou, in any proceedmgs before it, is satlsﬁed that—
@) it would be in the interest of Justice; or '
(n) there is a hkellhood that harm may ensue to any person as a result of the
' proceedmgs being open,

45

50

35



36 No, 16579 GOVERNMENT GAZETTE, 26 JULY 1995

Act No. 34, 1995 PROMOTION OF NATIONAL UNITY AND RECONCILIATION ACT, 1995

it may direct that such proceedings be held behind closed doors and that the public or
any category thereof shall not be present at such proceedings or any part thereof:
Provided that the Commission shall permit any victim who has an interest in the
proceedings concemned, to be present.

(c) An application for proceedings to be held behind closed doors may be brought by
a person referred to in paragraph (b) and such application shall be heard behind closed
doors.

(d) The Commission may at any time review its decision with regard to the question
whether or not the proceedings shall be held behind closed doors.

(2) Where the Commission under subsection (1)(#) on any grounds referred to in that
subsection directs that the public or any category thereof shall not be present at any
proceedings or part thereof, the Commission may, subject to the provisions of section
20(6)—

{a) . direct that no information relating to the proceedings, or any part thereof held
.+ behind closed doors, shall be made public in any manner;.
(b) direct that no person may, in any manner, make public any information which
o, may reveal the 1dentxty of any witness in the proceedings; _
(c) give such directions in respect of the record of proceedmgs as may be
necessary to protect the identity of any witness:
Provided that the Commission may authonze the publication of so much mformauon as
it considers would be justand equitable.

Legal representation

34. (1) Any person questioned by an investigation unit and any person who has been
subpoenaed or called upon to appear't before the Commlsswn is entltled to appomt a legal
representauvc ‘ -

(2) The Commission may, in' order to exped:te ‘proceedings, place reasonable

limitations with" regard tothe time- allowed in respect of the* Cross- exammatlon of 4

w1tnesses or any address to the Commission,

'(3) The Commission may appoint a legal representatwe to appear on beha]f of the
person concerned if it is satisfied that the person is not financially capable of appointing
a legal representative himself or herself, and if it is of the opinion that it is in the interests
of justice that the person be represented by a legal representative.

(4) A person referred to in subsection (1) shall be informed timeously of his or her
right to be represented by a legal representative.

Limited witness protection programme

35. (1) The Minister shall, in:consultation- with: the Commission, promote the
establishment of a witness protection programme in order to provide for the protection
and safety of witnesses in any manner when necessary. 7
“+ (2)- The witness protection programme contemplated in-subsection (1) shall be
prescribed by the President as soon as possible after the date referred to in section 7(3).
- (3) The regulations providing for a witness protection programme shall—

(a) provide for, among others, the appointment of.a.private person orithe
secondment of an official or employee of any department of State in terms of
: ‘the Public Service Act, 1994 (Proclamation No. 103 of 1994), to act as the
© witness protector; and
(b) be Tabled in Parliament for approval.

(4) (a) Until such time as the witness protection programme has been established the
President may, in consultation with the Minister and the Commission, prescribe interim
measures to be followed in order to provide for the protection and the safety of a witness:
Provided that the provisions of section 185A of the Criminal Procedure Act, 1977 (Act
No. 51 of 1977), shall, with the necessary changes, apply in the absence of such interim
measures. ‘

(b) The interim measures contemplated in paragraph ( a) shall be Tabled in Parliament
for approval.

(5) In this section—

' “witness" means a person who wishes to give evidence, gives evidence or gave
evidence for the purposes of this Act and includes any member of his or her family
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or household whose safety is being threatened by any person or group of persons,
.whether known to him or her or not, as a result thereof,

CHAPTER 7

General provisions

Independence of Commission

36. (1) The Commission, its commissioners and. every member .of its staff shall
function w:thout polmcal or other bias or interference and shall, unless this Act
expressly otherwise provides, be 1ndependent and separate from any party, government,
administration, or any other functionary or body directly or indirectly representing the
interests of any such entity.

(2) To the extent that any of the personnel of the entities referred to in subsection (1)
may be involved in the activities of the Commission, such personnel will be accountable
solely to the Commission.

(3) (a) If at any stage during the course of proceedings at any meeting of the
Commission it appears that a commissioner has or may have a financial or personal
interest which may cause a substantial conflict of interests in the performance of his or
her functions as such a commissioner, such a commissioner shall forthwith and fully
disclose the nature of his or her interest and absent himself or herself from that meeting
50 as to enable the remaining commissioners to decide whether the commissioner should
be precluded from participating in the meeting by reason of that interest.

* (b) Such a disclosure and the decision taken by the remaining commlssmners shall be
entered on the record of the proceedings.

(4) If a commissioner fails to disclose any conflict of interest as requlrcd by
subsectlon (3) and is present at a meeting of the Commission or in ‘any manner
participates in the proceedmgs such proceedings in relation to the relevam matter shall,
as soon as such non-disclosure is discovered, be reviewed and be varied or set aside by
the Commission without the participation of the comm15519ner concerned.

5 E\fery commissioner and member of a committee shall—

(a) notwnthstandmg any personal opinion, preference or party affiliation, serve
impartially and independently and perform his or her duties in good faith and
without fear, favour, bias or prejudice; .

(b) servein a full-time capacity to the exclusion of any other duty or obligation
arising out of any other employment or occupation or the holding of another
office: Provided that the Commission may exempt a commissioner from the
provisions of this paragraph.

(6) No commissioner or member of a committee shall—

(a) - by his or her membership of the Commission, association, statement, conduct
or in any other manner jeopardize his or her independence or in any other
manner harm the credibility, impartiality or integrity of the Commission;

(b) make private use of or profit from any confidential information gained as a
result of his or her membership of the Commission or a committee; or

(c) divulge any such information to any other person except in the course of the
performance of his or her functions as such a commissioner or member of a
committee.’

Commission to decide on disclosure of identity of applicants and witnesses

'37. Subject to the | provisions of sections 20(6), 33 and 35 the Commission shall, with
due regard to the purposes of this Act and the’ ob_]ectlves and functions of the
Commission, decide to what extent, if at all, the identity of any person who made an
appllcatlon under this Act or gave evidence at the hearing of such appllcanon or at any
other inquiry or investigation under this Act may be disclosed in any report. of the
Commission, ' -

10

15

20

25

30

35

45

S0



40  No. 16579 GOVERNMENT GAZETTE, 26 JULY 1995

Act No. 34, 1995 PROMOTION OF NATIONAL UNITY AND RECONCILIATION ACT, 1995

Conﬁdentlahty of matters and information .

38. (1) Every commissioner and evely member of the staff of the Commlssmn shall,
with regard to any matter dealt with by him or her, or information which comes to his or
her knowledge in the exercise, performance or carrying out of his or her powers,
functions or duties as such a commissioner. or member, preserve and assist in the
preservation of those matters which are confidential in terms of the provnslons of this Act
or which have been declared confidential by the Commission.

(2) (a) Every commissioner and every member of the staff of the Commnssnon shall
upon taking office, take an oath. or.make. an aﬁirmauon in the form spec1ﬁed in
subsection (6). i i -

- (b} A commissioner shall take the oath or make the afﬁrmatlon referred to in
paragraph , (a). before, the Chairperson of the Commission or, -in the case of the
Chairperson, before the Vice-Chairperson.,

10

{c) A member of the staff:of the Commlssmn shall take the oath or make the

afﬁrmatlon referred to in paragraph (a) before a commissioner.
(3) No commissioner shall, except for the purpose of the exercise of hlS or her powers,
the performance of his or her functions or the carrying out of his or her duties or when

15

requ1red by.a court of law to do so, or under any law, dlsclose to any person any .

information acquu'ed by him or her as such a commlsswner or while attendmg any
meetlng of the Commnsswn

“) Subject to the provnslons of subsectlon 3) and sections 20(6) and 33, no person
shall disclose or make known any mformatlon ‘which is confidential by vutue of any
prov1s10n of this Act. "

(5) No person who is not authonzed thereto by the Commlssmn shall have access lo
any information which is confidential by virtue of any provision of this Act.

(6) For the purposes of this sectlon the ‘oath or afﬁrmatlon shall be in the followmg
form:

e “I A B hereby declarc under oath/solemnly affirm that T understand and shall

contravennonthereof” R PR e

Oﬂ'ences and penaltles Gtk GEad, 5 Wby WY
o SR Pl ‘w«'z;ﬁ A e e s v R OE melni o v b g
39 Any person who— st ey By R e Ty, wy ]
(a) anlicipates any ﬁndmg of lhe Commlssmn regardmg an mvesugatxon in a
;- :manner calculated to influcnce its proceedings or such findings;
e | b) . does anything calculated improperly to influence the Commission in respect
of any matter being or to be consxdered by the Comm1s51on in connection w1th
an mvestlgatmn s g, iy i
.- {c) .does anything in relation to the Commxss:on Wthh 1f done in relatlon to a
-4 71 court of law, would constitute contempt of court; i
i~ (d) . (i) : hinders the Commission, any commissioner or member of the staff of the
Commission in the exercise, performance or carrymg out of its, hls or her
: waf a1 powers, functions.or duties under this Act; - - 4
giecdef (i) wilfully furnishes the Commission, any such commissioner or member
with any information which is false or misteading; . %
i.t(e) - (i) . having been subpoenaed in terms of this Act, without sufficient cause
;e un oo fails to attend at the time and place specified in the subpoena, or fails to
remain in attendance until the conclusion of the meeting in question or
until excused from further attendance by the person presiding at that
st b0 meeting, or fails to produce any article in his or her possession or custody
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or under his or her control; g

(i1) having been subpoenaed in terms of this Act, without sufficient cause
A - - . refuses to be sworn or to make affirmation as a witness or fails or refuses
e 4o o to answer.fully and satisfactorily to the best of his or her knowledge and
© .oiowsbelief any question lawfully put to him orher; - - .. .
0 fa1ls to perform any act as required in terms of sections 36(6) and 38
.+ (g): discloses any conﬁdentxal 1nformatmn in contravenuon of | any prov1s1on of
thisAct; v .- =0 : Coou : Bl g
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(h) destroys any article relating to or 'in anticipation of any investigation or
proceedings in terms of this Act,

shall be guilty of an offence and liable on conviction to a fine, or to imprisonment for a

penod not exceedmg two years or to both such ﬁne and such imprisonment. :

Regulattons ; P

40. (1) The President may make regulatlons— g
- {a) prescribing anything required to be prescnbed for the proper application of
-this Act;
(b) prescrtbmg the. remuneratlon and allowances and other beneﬁts 1f any, of
, commissioners: Provided that such remuneration shall not be less than that of
a judge of the Supreme Court of South Affica;
. (c) determining the persons who shall for the purposes of thlS Act be regarded as
the dependants or relatives of vxcttms

10

~ (d) providing, in the case of interim measures for ‘urgent reparation payable over .

" a period of time, for the revision, and, in- appropriate cases for (the,

' discontinuance or reduction of any reparation so paid; _
' (e) prohibiting the cession, attachment or assxgnment of any such reparatxon $0
' granted; ,
() . determining that any such reparatlon received in terms of a recommendatlon
. _shall not form part of the estate of the rec:plent should such estate be
sequestrated;
(g) providing for the payment or reimbursement of expenses incurred in respect
' of travel and accommodation by persons’ attendmg any hearing of the
" Commission i in comphance with a subpoena issued in terms of this Act; "
" (h) with regard to any matter relatmg to the affarrs of the Fund estabhshed in
-~ termsof section 42; | "
(i) withre ga_rd to any matter Wthh the Presxdent deems necessary or expcdlent fo
" prescribe in order to achieve the objects of this Act.
(2) Any regulation made in terms of subsection (1) which "} may result in the
expenditure of State money shall be made in consultation with the thster and the
Minister of Finance.

Llabnllty of Commnssron, commnssnoners and members of stalf

41, ) Sub_|ect to the provisions of subsection (2), the State Llablllty Act 1957 (Act
No. 20 of 1957), shall apply, with the necessary changes, in respect of the Commission,
a member of its staff and a'commissioner, and in such application a referénce in that Act
to “the State” shall be construed as a reference to “the Commission”, ‘and a reference
to “the Minister of the department concerned” shall be construed as a reference to the
Cha1rperson of the Commlssmn

(2)No—" '~ -

(a) comm1ssxoner )

(b) member of the staff of the Commrssmn or

(c) person who performs any task on behalf of the Comm1ss1on
shall be Tiable in ‘respect of anything reflected in any report, finding, point of view or
recommendation made or expressed in.good faith and submitted or made known in
terms of this Act.

President’s Fund N

" 42, (1) The Président may, in such manner as he or she may deem ﬁt in consultation
with the Minister and the Minister of Finance, estabhsh a Fund 1nto which shall be
pald—

. (a) all money appropnated by Parhament for the purposes of the Fund; and
( b) all money donated or contnbuted to the Fund or accrum gto the Fund from any
source.
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(2) There shall be pald from the Fund all amounts payable to vrcnms by way of

reparation m terms of regulations made by the Presrdent
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(3) Any money of the Fund which is not required for immediate use may be invested
with a financial institution approved by the Mmlster of Fmance and may be w:thdrawn
when required. ..

(4) Any unexpended balance of the money of the Fund at the end of a ﬁnancral year
shall be carried forward as a credit to the Fund for the next financial year. - :

(5) The administrative work, including the receipt of money appropnated by
Parliament for, or donated for the purposes of, the Fund or accruing to the Fund from any
source, and the making of payments from the Fund in compliance with a recommenda-
tion in terms of this Act, shall be performed by oﬁicers in the Pubhc Servxce desrgnated
by the Minister.

(6) The' Minister shall appoint an officer desngnated under subsectron 5) as
accounting officer in respect of the Fund: '

'(7) The Auditor-General shall audit the Fund and all ﬁnancral statements relating
thereto, and the provisions of section 6 of the Audttor—General Act 1989 (Act No. 52 of
‘ 1989), shall apply in respect of any such audrt

Completion of report by Commission and dissolution of Commission -

43. (1) Subject to:the provisions of subsection (2), the Commission shall within a
period of 18 months from its constitution or the further penod not exceedmg six
months, as the President may determine, complete its work.

(2) The Commission shall within three months from the date contemplated in
subsection (1), complete its final report. “:- - ~
" (3) The Commission shall be dissolved on a date determmed by the Presrdent by
proclamatron in the Gazette

Pubhcatron of ﬁnal report of Commlssron o : o

44 The Presrdent shall, in such manner as he or she may deem fit, brmg the final
report of the Commission to the notice of the Nation, among others, by laying such
report, within two months after having received it, upon the Table in Parliament.

Approac_:h'to and _reyiew'by joint'cornrnittee_ of, and reports to, Parliament
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-45. (1) (a) The Commission may, at any time, approach the joint committee with

regard to any matter pertaining to the functions and powers of the Commission.

(b) The Minister may at any time approach the joint committee with regard to any
matter pertarnmg to functions and powers which may be performed or exercised by him
or.her in terms of this Act. o

(c) The joint committee may at any time review any regulatron made under sectron 40
and request the President to amend certain regulatlons or to make further regulatrons in
terms of that section. .

- (2) The Commission shall subrmt to Parlrament half-yearly financial reports
Provided that the Commission may, at any time, submit a financial report to Parliament
on specific or general matters if—

{a) itdeems it necessary;
(b) itdeems it in the public interest;
(c) it requrres the urgent attention of or.an 1ntervent10n by, Parlrament

[

. President of the Senate.
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~ (d). it is requested to do so by the Speaker of the Natronal Assembly‘or the .

Chief executive officer, secretarles, expenditure and estimates of Commrssron

46. (1) The Commission shall appoint in its service a person as the chref executlve
officer of the Commission and four other persons as secretaries to the Commission, the
Committee on Human Rights Violations, the Commrttee on Amnesty and the Committee
on Reparation and Rehabilitation, respectrvely e

(2) The chief executive officer— - - -

(a) shall for the purposes of section 15 of the ExchequerAct 1975 (Act No. 66 of
-1975), be the accounting officer in respect of all State moneys received in
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respect of and paid out.of the account of the Commission.referred to in
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subsection (4), and shall keep ‘proper accounting records of all financial
transactions of the Commission;

(b} shall carry out such duties and perform such functions as the Commission may
from time to time impose upon or assign to him or her in order to achieve the
objectives of the Commission.-

(3) The expenses in connection with the exercise of the powers, the performance of
the functions and the carrying out of the duties of the Commission shall be defrayed out
of money appropriated by Parliament for. that purpose.

(4) The Commission shall, in consultatlon with the Minister of Finance, open an
account with a banking institution, .into which shall be deposited all moneys
appropriated as mentioned in subsection (3) and from which all money required to pay
for the expenses so mentioned shall be paid.

(5) (a) The Commission shall within three months from the date referred to in section
7(3), for the first financial year, and thereafter in each financial year for the following
financial year, in a format determined by the Audit Commission established by section
2 of the Audit Arrangements Act, 1992 (Act No. 122 of 1992), prepare the necessary
estimate of revenue and expenditure of the Commission, which shall, after consultation
with the said Audit Commission, be submitted to the Minister for his or her approval,
granted in concurrence with the Minister of Finance, for furtherance in terms of
subsection (3). ‘

(b) The Commission shall not incur any expenditure which exceeds the total amount
approved in terms of paragraph (a).

.(6) As from the date on which the Commission is dissolved in terms of section 43(3)
and after all the expenses referred to in subsection (3) have been paid, the ‘account
opened in terms of subsection (4) shall be closed and the balance of the moneys
deposited into that account, if any, shall be transferred to the fiscus.

Consequences of dissolution

47, (1) As from the date on which the Commission is dissolved in terms of section
43(3), all the funds and property which vested in the President’s Fund immediately prior
to that date shall be transferred to the Disaster Relief Fund referred to in Chapter I of the
Fund-raising Act, 1978 (Act No. 107 of 1978), and shalli vest in the Disaster Relief Fund.

(2) After the date referred to in subsection (1), all the funds and property which would
have accrued to the President’s Fund, if the Commission had not been dissolved, shall
vest in the Disaster Relief Fund. '

(3) Any funds or property which, by trust, donation or bequest were vested in, or
would have accrued to, the President’s Fund, and which vest in the Disaster Relief Fund
in terms of subsection (1), shall be dealt with by the board of the Disaster Relief Fund
in accordance with the conditions of such trust, donation or bequest.

(4) As from the date referred.to in subsection (1) the liabilities incurred by the
Commission or the President’s Fund in terms of this Act, shall pass to the Disaster Relief
Fund: Provided that such a liability shall be defrayed only from funds or property which
vest in the Disaster Relief Fund in terms of this section.

"(5) No transfer duty, stamp duty or registration fees shall be payable in respect of the
acquisition of any funds or property in terms of this section.

Acts repealed

48. (1) The Ihdemhily Act, 1990 (Act No. 35 of 1990), the Indemnity Amendment
Act, 1992 (Act No. 124 of 1992), and the Further Indemnity Act, 1992 (Act No. 151 of
1992), are hereby repealed.

(2) Any indemnity granted under the ‘provisions of the Indemnity Act, 1990, the
Indemnity Amendment Act, 1992, or the Further Indemnity Act, 1992, shall remain in
force notw1thstand1ng the repeal of those Acts.

(3) Any temporary. 1mmun1ty or 1ndcmmty granted under an Act repealed in terms of
subsection (1) shall remain in force for a period of 12 months after the date referred to
in section 7(3) notwithstanding the repeal of that Act.
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Short title and commencement .

49. This Act shall be cailéd the Promotion of National Unity and Reconciliation Act,
1995, and shall come into operation on a date fixed by the President by proclamation in
the Gazette.





