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ACT 
To provide for the regulation an.d supervision or the activities or juristic persons 
doing business as mutual banks; and ~ provide for matters connected therewith. 

(Afrikaans texJ signed by the Sta'le President.) 
(Assented to 9 July 1993.) 

BE IT ENACTED by the State President and the Parliament of the Republic 
of South Africa, as follows:-

Section 

1. Definitions 

ARRANGEMENT OF SECTIONS 

CHAPTER I 

//r.terprttation of Act 

CHAPTER U 

Administration of Act 

2. Functions of Registrar 
3. Delegation of powers and assignment of duties by Registrar 
4. Powers of inspection of, and guidelines by, Registrar 
5. Furnishing of inf_ormation by mutual banks 
6. Power of Registrar to extend certain periods 
7. Appeal against decisions of Registrar 
8. Annual report by Registrar 

CHAPTER Ill 

Authoru.auon to Establish, and Registration and CancelJation 
of Registration of, !tfutual Banks 

5 

1.0 

1.5 

9. Registration a prerequisite 20 
U). Authorization to establish mutual bank 
11. Granting or refusal of application for authorization 
12. Revocation of authorization . 
13. Application for provisional registration as mutual bank 
14. Granting or refusal of application for provisional registration 25 
15. Conditions, duration and renewal of provisional registration 
16. Application for final registration as mutual bank 
17. Granting or refusal of application for final ~egistration 
18: Untrue infunnation in ci>nnection with applications 
19. Juristic personality of mutual bank 30 
20. Use of name of mutual bank 
21. -Cancellation or suspension of registration by Registrar · .. , 
22. Notice by Registrar of intention ro cancel or suspend registration 
23. Cancellation or suspension of registration by court 
24. Restriction by Registrar of activities of mutual bank 35 
25. Cancellation of registration at request of mutual bank 



4 NQ. 14990 OOVERNMENT OAZETI'E, 23 JULY 1993 

Act ?\lo, 124, Jffl MUWAL BANKS ACT, 1993 

26. Withdrawal of suspension or restriction 
27. Publication of information relating to mutual banks 
28. Date on which registration lapses 
29. Repayment of deposits upon lapse of registration 
30. Reregistration in terms ofthis Act 
31. Annual licence 

5 

COAPTERlV 

AdminislraJion of Mutual Banks 

32. Matters to be set forth in articles 
33. Alteration of articles 10 
34. Alteration of articles in accordance with direction of Regisuar 
35. Change of name of mutual bank 
36. Bind.i:ng force of articles 
37. Directors of mutual bank 
38. Disqualifications of directors . 15 
39. Disclosure by directors of interest in contracts with mutual bank 
40. Head office of mutual bank 
41. Branch offices and agencies 
42. Accounting records 
43. Annual financial statements 20 
44. Generali meetings 
45. Appointment of auditor . 
46. Functions of auditor in relation to Registrar_ 
47, Audit committee 

CHAPTER V 25 

Pnuuntial Requirements 

48. Minimum share ,capital and unimpaired reserve funds 
49. Minimum reserve baJance 
SO. Minimum liquid assets 
S1. Large exposures 
52. Failure or inability to comply wlth prudential requirements 
53. Returns 

CHAPTER VI 

Provisi,on:s relating to Aspea, of the Conduct of the Business of a 

30 

Mutual Bank 3.5 

54. Acceptance of deposits and granting of loans. advan.ces 'or other credit 
SS. Restriction on investments in immovable property and shares, and on loans 

and advances to certain subsidiaries 
56. Restriction on investments with, and loans and advances to, certain 

associates 40 
57. Shares 
58. Dividends 
59. Undesirable practices 
60. Shareholding in insurer 

CHAPTER VII 45 

Con,ersion of Mutual Banks 

61. Definitions 
62. Conversion of mutual banks into banks · 
63. Application for Registrar,s approval 
64. Consideration of application 50 
65. Special general meeting to authorize conversion 
66. Registration of controlling company in respect of bank established by 

conversion 



. 6 No.14990 OOVERNMENTOAZETI'E,23JULY1993 

: Ad No. 124, l,99.l MunJAL BANKS ACT, 1993 

67. Registration of m.emorandum and articles, of association by Registrar of 
Companies 

68. Notice in Gazette of conversion 
69. Effects of tonversion 
70. Issue of shares to persons who were members of former mutual bank S 

CHAPTER VIU 

Amalgamation, lVindin;g.up aml Dissolution 

71. Amalgamation ana transfer of assets and liabilities 
72. Transf~r of part of a mutual bank's business 
73. Judicial management · 
74. Voluntary winding~up of mutual bank 
75. Winding-up by court 
76. Appolntment of judicial manager and liquidator 
77. Dissolution of mutual bank 
78. Limitation of liability of members 
79. Liability of bonowers. in. winding-up 
80. Distribution of surp1us in winding-up 
81. Appointment of curator to mutual bank 

CHAPI'ERIX 

General Prorisions 

82. Appointment of inspector by Registrar on application o,f members 
83. Investigation by inspector appointed by mutual bank 
84. Information to be fumlshed to inspecton. 
85. Application for shares or for leave to make deposits 
86. Certification of returns and other documents 
F;T. Inspection, copies and keeping of documents 
88. Minors and married women 
89. Limitation of Siability 
90. Furnishing of information by Registrar 
91. Regulations 
92. Offences and penalties 
93. Review of Act 
94. Interpretation of certain. references in existing laws 
95. Repeal of laws, and savings 
96. Short title and commencement 

S:cheduJe 

Definitions 

CHAPTER I 

lnlerpretalion of Ad 

10 

1-5 

20 

25 

30 

35 

1. (1) ln this Act, unless the context otherwise indicates- 40 
(i) "agency•• means a right granted to a person by a mutual bank to 

receive on behalf of such bank from its clients any depasjts, money 
due to it or application~ for loans or advances, or to make payments 
to such clients on its behalf; (ii) . , 

(ii) '' anicJes" means the articles of assQOation, contemplated in section 45 
10(2)(a), of a mutual bank; (xxxv) 

(iii) . .. associate" means-
( a) a subsidiary of a mutual bank; 
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(b) any person in accordance wjth whose directions or instructions 
the board of directors of a mutual bank is accustomed to act; 

(c) any juristic person the board of directors of which or, in the 
case of such j uristie person that is not a company, the governing 
body of which is accustomed to act in accordance with the 5 
directions or instructions of a mutual bank, 

and includes any trust controlled or administered by such mutual 
bank; (xi) 

(iv) c'bank., means a bank as defined in section 1 of the Banks Act, 1990 
(Act No. 94 of 1990); (iv) 10 

(v) ''board .. means the board of directors. referred to in section 37(1). 
of a mutual bank; (xx~ii) 

(vi) "board of appeal,. means the board of appe.al estab]ished by section 
9(2) of the Banks Act, 1990 (Act No. 94 of 1990); (iii) · 

(vii) 0 cbief e.xecudve officer .. means a person who, either alone or 15 
jointly with on.e or more other persons, .is respo.nsible under the 
direct authority of the boa,d of directors of a mutual bank for the 
conduct of the business of the mutual bank; (xiv) 

(vui) "Companies Act'' means the Companies Act, 1973 (Act. No. 61 of 
1973); (xx) 20 

(ix) 0 company" means a company as de(med in section 1(1) of the 
Companies Act, 1973 (Act No. 61 of 1973); (xix) 

(x) .. deposit0 means a deposit as defined in &ection 1(1) of the Banks 
Act, 1990 ,(Act No. 94 of 1990); (vii) 

(xi) "director" includes an alternate director; (viu) 2S 
(xii) 0 executive officer" includes any general manager or deputy general 

manager of a. mutual bank; (xxxviii) 
(>tiii) "financial statements,. means the · annuaJ financial statements 

referred to in section 43(4); (x) 
(xiv) "financial year1

' means the financial year detennined as contem~ 30 
plated in. section 43; (vi) 

(xv) "Land Bank11 means the Land and Agricultwal Bank of South 
Africa; (xv) 

(xvi) "liquid assets,. means liquid assets as defined in section 1(1) of the 
Banks Act, 1990 (Act No. 94 of 1990): Provided that,• in the 35 
application of that definition for the purposes of this Act, tbe 
reference in paragraph ( a) of that definition to a .minimum reserve 
balance required to be maintained by a bank shall be construed as 
a reference to a minimum reserve balance re"4uired to be main-
tained by a mutual bank; (xviii) 4> 

(xvii) '"Hquidator0 means a person appointed to conduct the winding-up 
of a mutual bank; (xvii) · 

(xviii) .. member" means a shareholder in a rnutual bank: (xvi) 
(xix) .. Minister•• means the Minister of Finance; (xxi) 
(xx) "mutual bank .. means a juristic person- 45 

(a) the members of which-
(i) qualify as su.ch by vii:tue of their being &hareholders in that 

juristic person; and · 
(ii) are enlitled to participate in the exercise of oonlrol in a 

general meeting of that juristi.c person; and 50 
(b) that is provisionally ,or finally regist.ered as a mutual bank in 

terms of this Act; (xxii) 
(x,ci) "officer" means any director, alternate director. local board 

member~ general manager, deputy general manager, manager, 
secretary, clerk o.r other employee of a mutu~ bank; (v) 55 

(xxii) "paid-up share0 means a share paid for in full at the time of 
application therefor; (xx:iv) · · · 
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(xxiii) ''permanent interest~bearing share" means a sbare­
(a) issued by a mutual bank in terms of section 57; 
(b} which shall not be redeemable but shaU be transferable; and 
( c) in respect of which interest may be paid by the mutual bank that 

has issued such a share; (xxv) · 5 
(xxiv) "person" indudes any partnership; (xxvi) 
(xxv) uprescribed" means prescribed by regulation; (xxxix) 
(xxvi} "public" includes a juristic person and, in relation to a mutual bank, 

also an associate of that mutual bank; (xxvii) 
(xx-vii} •'registered" means provisionally o.r finally registered under this 10 

Act as a mutual bank; (xii) 
(xxviii) ''Registrarn means the Registrar of Banks designated under section 

4·of the Banks Act, 1990 (Act No. 94 of 1990)~ (xxix) 
(xxix) "Registrar of Companies" means ·the Registrar of Companies 

appointed under section 7 of the Companies Act, 1973 (Act No. 61 15 
of 1973); (xxx) 

(xxx) "regulation" means a regulation made and in force under this Act; 
(xx.xi) 

(xxxi) uR.eserve Bank" means the South African Reserve Bank; (xxxii) 
(xxxii) "secretary•~ includes any executive officer, manager. deputy man- 20 

ager or assistant manager of a mutual bank; (xxxiii) 
(xxxiii) "shareholder" means a person who holds shares in a mutual bank 

whether Cully or partly paid and whether or not held by the mutual 
bank as security for an advance or a loan; (i) 

(xxxiv) dspecial resolution° means a resolution- 2S 
( a) passed by not less than three-fourths of those members who are 

personaHy present or represented by proxy and vote in 
accordance with the articJes of the mutual bank at a special 
general meeting called for that purpose; and 

(b) the terms and effect of which and the reasons for which have 30 
been fully set out in the notice convening that meeting; (xxxiv) 

(xxxv} "subscriptio.n. share" means a share subscribed for by periodical 
contributions of a fixed amount; (,oo,,-vi) 

(xxxvi) "subsidiary., means another juristic person that would have been a 
subsidiary as contemplated in section 1(3) of the Companies Act, of 3:5 
a mutual bank had both the mutual bank and that other juristi.c 
person been companies; (ix) -

(xxxvil) "terminating mutual building society" means a society referred to in 
section 4(2)(b) or (3) •Of the Mutual Building Societi.es Act, 1965 
(Act No. 24 of 1965), as kept in force in terms of section 95(1); 40 
(xxxvii) · · 

(xxx.vili) 0 this Act" includes tbe regulations; (xiii) . 
(xxxbt) "undesirable practice,. means any act prohibited; or any failure to 

perfo.rm any act enjoined, by section 59(1), and, in relation to a 
particular mutual bank or mutual banks specified in. a notice 4:S 
referred to in section 59(2)(b) or all mutual banks, inc1udes any act 
which in terms of a notice ref erred to in section 59(2) constitutes an 
undesirable practice for such particular mutual bank, such specified 
mutual banks or all mutual banks, as the case may be; (xx.ill) 

· (xl) .. value of share" means the amount standing to the credit of a share 50 
in the books of a mutual bank. (xi) 

(2) In order to determine, for tJ1e purposes of this Act, whether a particular 
person is a fit and proper person to hold the office of a director or an ex.ecutive 
officer of a mutual bank, the Registrar shaU proceed, muta.tis muJandis, as 
prescribed ill section t(tA) of the Banks Act,. 1990 {Act No. 94 of 1990). 55 
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CHAPl'ERll 

Administration o/Act 

Functions or Registrar 

2. Subject to the provisions ofsection 7, the Registrar shall perform, under the 
control of the Reserve Bank and in accordance with the directions issued by the s 
said Bank from time to time, the functions assigned to the Registrar by or under 
this Act. 

Delegation of powel's and assignment of duties by RegJ,strar 

3. (1) The Registrar may with the approval of the Reserve Bank-
( a} delega.te to any offioer or employee of the Reserve Bank any power 10 

conferred upon the Registrar by or unde:r this Act; or 
(b) authorize any such officer or employee to perform any duty assigned to 

the Registrar by or under this Act. 
(2) Any delegation under subsection (1)( a) shall not prevent the exerdse of the 

relevant power by the Registrar himself. 1S 

Powers or Inspection of, and guidelines by. Registrar 

4. (1) In addition to the powers and duties conferred or imposed upon him by 
this Act• the Registrar shall, for the purposes of the performance of his fun.ctions 
under this Act, have powers and duties in all respects corresponding to the powers 
and duties confer.red or imposed by the Inspection of Financial Institutions Act, 20 
l.984 (Act No. 38 of 1984), upon a. registrar contemplated in the last•mentioned 
~- . 

(2) Any reference io this Act to an .impcction or investigation made under this 
section shall be construed as a ref~rence to an inspection made in accordance with 

. the provisions of the Inspection of Financial Institutions Act, 1984. 25 
(3) Neither the provisions of this section nor any other provision of this Aot shall 

be construed as prohibiting lhe Registrar from holding discussions, from time to 
time, with the chief executive officer of any mutual bank. or with any employee 
of that mutual b~k designated by such chief executive officer, with a view to 
achieving effective supervision of such mutual bank by the Registrar. 3() 

( 4) The Registrar may from time to time by means of a circular furnish mutual 
banks with guidelines ~egatding the application and interpretation of the 
p.rovisions of this Act. 

Furnishing of tnrormallon by mutual banks 

5. (1) The Registrar may by notice i~ writing- 3S 
(a) direct a mutual bank or the holder of any interest in a mutuaJ bank to 

furnish the Registrar, at such time or times or at such intervals or in 
respect of such period or periods as may be specified in the notice, with 
suc.h infonnatson as may be specified in the notice and as the Registrar 
may reasonably require for the performance of his functions under this 40 
Act; or 

(b) direct such mutual bank or such holder of any interest. in a mutual bank 
to furnish the Registrar with a report by a public accountant as defined 
in se<:tion 1 of the Public Acoountants' and Auditors~ Act, 1991 (Act No. 
80 o,f 1991), or by any other person with appropriate professional skill, 45 
on any matter, or any aspect of any matter, about which the Registrar has 
direcled. or may direct unde.r paragraph ( a) th.e mutual bank or the 
holder of any interest in a mutuar bank to furnish information. 

(2) The public accountant or other person appointed by a mutual ba:nk or the 
holder of any interest in a mutual bank to make a report required under subsection 50 
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(l)(b), shall be a person designated or approved by the Registrar, and the 
Registrar may require the rerevant report to be in such form as may be specified 
in the not:ice referred to in subsection (1). 

Power of Registrar to extend certain periods 

6. (1) Any person who is required to submit to the Registrar or to furnish the 5 
Registrar with any return, sta tement, report or other document or information 
within a period determined by or under th.is Act, may before or after the expiry 
of that period apply to the Registrar in writing for an ext.enslon of that period. 

(2) The Registrar may, after consideration of an application referred to in 
subsection (1 }- · · · · 10 

( a) grant the application and extend by such period as he may determine the 
period within which the return, statement, report or other document or 
information had to be submitted or furnished; or 

(b) refuse the app.lication, 
and shall in wrjting notify the person who lodged the application of his decision. lS 

Appeal against decisions of Registrar 

7. Any person aggrieved by a. decision taken by the Registtar under a provision 
of this Act may within the prescribed period and in the prescribed manner and 
upon. payment of the prescribed fee appeal against such decision to the board of 
appeal. 20 

Annual report by Reg.istrar 

8. (1) The Registrar shall annuaJly submit to the Minister a report on his 
activities in terms of this Act during the year under review. 

(2) The Ministe.r shall Jay a copy of the report .referred to in subse,ction (1) upon 
the Table in Parliament within 14 days after receipt of such report, if Parliament 25 
is then in ordinary session, or, if Parliament is not then in ordinary session; within 
14 days after the commencement of its next ensuing ordinary session. 

CHAPTER Ill 

AuJhoriz,Jtion to Establish, and Registration and Canc.el/4lion 
of Regislrtlllon of, Mutual Banks · 30 

Regis1ralion a prerequisite 

9. (1) No person shaU ho[d himself out to be a mutual bank unless such person 
is provisionally o.r finally registered as a niut.ual bank in terms of this Act. · 

(2) Any pe.cson who contravenes the provisions of subsection (1) shall be guilty 
of an offence. · · 3S 

Authorization to establish mutual bank 

10. ,(1) A mutual bank may only be established if the Re,gistrar has, in pursuance 
of an application for authorization. to establish such a mutual bank, made to him 
in acoordancc with the provisions of subs.ectjon (2), granted such authorization. 

,(2) An application contemplated in subsection (1)- 40 
(a) shall be made by an applicant on behalf of at least seve n persons 

(hereinafter ref erred to as the founders) who have subscribed their 
names to proposed articles of association agreed to by them for the 
government of the mutual bank; . 

(b) shall be made in the presc:ribed manner and on the pre.scribed form; and 45 
(c) shall be accompanied by a statement containing the prescribed inf~rDia· 

tion. 
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(3) The Registrar may require an appUcant contemplated in subsection (2) to 
furnish him with- · 

(a) such information or. documents. in addition. to information and 
documents furnished by the applicant in terms of subsection (2); or 

(b) a repon by a public accountant as defined in section 1 of the Public 5 
Accountants; and Auditors' Act, 1991 (Act No. 80 of 1991), or by any 
other knowledgeable person approved by the Registrar, on such aspects 
relating to the application in question, 

as the Registrar may deem neces-sary. 

Granting or rcfusal or appUcatlon for authorization 10 

11. (1) Subject to the provisions of subsection (2). the Registrar may, after 
conside.ring all information, documents and reports furnished t.o him for the 
purposes of an application under sectio.n 10, grant or refuse the relevant 
application or grant the application subject to such conditions as he may 
determine, including conditions requiring the applicant to obtain an undertaking 15 
from a bank (hereinafter in this Act referred to as a guardian bank) to assist the 
applicant, with effect from its registration as a mutual bank under this Act and 
subject to such conditions as may be agreed upon by the applicant and such 
guardian bank, in respect of technological infrastructure, management advice and 
such other matters as may be prescribed. 2.0 

{2) The Registrar shall not grant an applic1uion made under section 10 unless he 
is satisfied- • 

(a) that the establishment of the pmposed mutual bank will not be 
detrimental to the public interest; 

(b) that the founders will be ab]e to successfully establish the proposed 25 
mutual bank; 

(c) that sufficient financial means are or will be available to enable the 
proposed mutual bank to comply, in its capacity as a mutual bank, with 
the requirements of this Act; 

(d) that the business of the proposed mutual bank will be conducted in. a 30 
prudent manner; 

(e) that every person who is to be a director or an executive officer of the 
proposed mutual bank is, as far as can reasonably be ascertained, a fit 
and proper person to hold the office of such director or executive officer~ 

(f) that every person who LS to be an executive officer of the. proposed 3!i 
mutual bank has sufficient experience of the management of the kind of 
bn,siness it is intended to conduct; and 

(g) that the composition of the board of the propoied mutual bank will be 
appropriate ba.ving regard to the nature and scale of the business it is 
intended to conduct. · 40 

(3) Wbeo the Registrar grants or refuses an application made under section 10, 
he shall give written notice of that fact. to the applicant concerned. 

Revocation of aolhorizatlon 

U. (1) The Registrar may at any time prior to the provisional registration. in 
terms of section 14, of a mutual bank revoke the authorization granted for the 45 
establishment of such mutual bank if the Registrar is satisfied lhal'-

( a) false or misleading infonnation was furnished in the application for such 
authorization; or . 

(b) success has not been achieved, within a period of six months as from the 
date of the granting of the said authorization, with the formation, in SO 
accordance with the propo.sals contained in the application for th.e said 
authorization, of the proposed mutual bank. 

(2) When the R~gistrar revokes an authorization in tenns of subsection (1). he 
shalJ give written notice of tbat fact to the person. to whom the authorization was 
granted. SS 



--- ~-- - ...... -·-· 

18 No.14990 GOVERNMENT GAZETTE, 23 JULY 1993 

A.et No. ll4, 1"3 MU11JAL BANKS ACT, 199"3 

Application for provisional registration as mulual bank 

13. (1) An applicant to whom the Registrar has under section 11 granted 
authorization for the establishment of a mutual bank (hereinafter in this Chapter 
referred to as the institution) may at any time during the period of 12 months 
commendng on the date of the granting of the said authorization apply to the 5 
Registrar for the provisio.nal registration of the institution as a mutual bank. 
provided sueh authoriiation has not been revoked in terms of section 12(1). 

(2) An application under subsection (1) shall-
(a)' be made in the prescribed manner and on the prescribed form; and 
(b) be accompanied by- . 10 

(i) two copies of the institution's articles; 
(ii) a written statement in which is set out-

( aa) the full and the abbreviated name of the institution as well as 
the literal translations thereof; · 

(bb) the address of the iostitulioo's head office as well as its postal 15 
address; 

(cc) full particulars of the business tbe proposed mutual bank wm 
conduct and of the manner in which such business will be 
conducted; and 

(dd) the full names and the addresses of the chairman, the other 20 
directors and the executive offic:¢rs of the institution; and 

(iii) a list of proposed shareholders in the institution, setting out the full 
· name. occupation and residential or business address of the 

subscriber, the number and type of shares he takes and the nominal 
value of such shares. · · 25, 

(3) The Registrar may requ.ire an applicant oonte[!1plated in subsection (1) to 
furnish him with such information or documents, in addition to information and 
documents furnished by the applicant in terms of subsection (2), as the Registrar 
may deem necessary. · _ 

(4) The application and every document lodged in terms of subsection (2) or (3) 30 
shall be signed by the chairman or the chief executive of-fie.er of the in~titution. 

Granting or refusal of application for provisional registration 

14. (1) Subject to the provisions of subsection (2), the Registrar shall, after 
conside.ring all infQnnation and documents furnished to him in te1ms of section 13 
for the purposes of an appli~tion under that section, grant such application if be 35 
is satisfied-, ~ 

(a) that, according to its articles, the institution will be a mutual bank; 
(b) that the methods of conducting the business of the proposed mutual 

bank, as laid down in its articles, are not undesirable; and 
(c) that the articles of the institution are consistent with this Act and not 40 

undesjrable for any reason. 
(2) Notwithstanding the provisions of subsection (1), the Registrar may refuse 

an application for the provisionat registration of an institution as a mutual bank if 
be is of the opinion- ' 

(a) _ that any of the requirements specified in section 11(2) is no longer being 45 
complied with by or in respect of the institution concerned; · 

(b) that the institution concerned, when provisionally orfmaUy registered as 
a mutual bank t will probably not be able to comply with a provision of 
this Act, or is likely to pursue a practice contrary to a provision of this 
M; ~ 

(c) that an interest which any person has in the institution concerned is 
inconsistent with a provision of this Act; . 

(d) that the interests of potential depositors with or borrowers from the 
institution concerned will be detrimentally affected by the manner in 
which the- institution proposes to conduct its business; or for any other 5S 
reason; 
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(e) that the name of the institution concerned-
(i), is identical with a name under which an existing mutual bank, 

terminating mutual building society or bank bas already been 
provisionally or finally registered~ 

(ii), so closely resembles the name of an existing mutual bank, 5 
terminating mutual building society or bank that the one is likely to 
be mistaken for the other; 

. (iii) is identical with, or closely resembles, the name under which any 
mutual bank, bank or terminating mutual building society or any 
institution that was registered under any law repealed by tllis Act, 10 
was previously registered and that there is reasonable ground for 
objection against the use of that n.ame by the institution concerned; 
or · 

(iv) is likely to mislead the public; or 
(/) that the application does not comply with a requirement of this Act. 15 

,(3) When tbe Registrar in terms of this section grants or refuses an application 
for provisional registrati.on, he shall give written notice of that fact to the appljcant 
concerned. · · 

( 4) If the Registrar in terms of this section grants an application .for provisional 
registration he shall, subject to the provisions of section 15, and on payment by the 20 
applicant of the prescribed registration fee, provrsiona1Jy register the institution 
concerned as a mutual bank and issue to the institution, on the prescribed form, 
a certificate of provisional registration as a mutual bank. 

,(5) An institution that is for lhe fLrSt time provisionally registered as a mutual 
bank shall not commence doing business in that capacity until it has furnished 25 
proof to the Registrar that it complies with the provisions of section 48. 

(6) An institution that contravenes the p.rovisio.ns of subsection (S) shall be 
guilty of an offence. 

Conditions, duration a"nd renewal of proviswnal registration 

15. (1) The provisional registration WJdersection 14 of an institution as a mutual 30 
bank shall be for a period of 12 months and shaU be subjett to such oonditioos as 
the Registrar may determine. · 

(2) The Registrar may in his di.scretjon and subject to the same or any other or 
further conditions, from time to time before its expiration renew such provisional 
registration fo.r periods not exceeding 12 months at a time: Provided that- 3.!': 

(a) no, mutual bank shall remain provisionally registered as such for an 
aggregate period exceeding five years; and 

(b) without derogating from the Registrar's discretion in terms of this 
subsection to grant or refuse the renewal •of such provisional registradon, 
the Registrar may accept the fact that the institution concerned has not, 40 
during the period of six months expiring on the;} Jast day of the period of 
12 months referred to in subsection (1), conducted any business as a 
mutual bank, as a conclusive ground for the refusal of such a renewal. 

(3} In addition to any other condition which the Registrar may impose under 
subsection (1) or (2), he may impose a condition requiring the institution 45 
concerned to take within a specified period such steps as may be necessary to alter 
its articles in accordance with the requirements of the Registrar. · 

( 4) ( a) An appeal in terms of section 7 by a mutual bank against the Registrar's 
refusal to renew or further renew its provislonal registration shall, notwithstand-
ing the provisions of section 7, be lodged before such provisional registra.tioo or SO 
renewed provisional registration expires. • 

(b) If the provisional registration Qr renewed provisional registration expires 
while an. appeal referred to in parag1aph (a) is being considered, such p.rovisiooal · 
registration or renewed provisional registration, as the case may be, shaH be 
deemed to have been renewed o.r further renewed untU the appellant is notified 55 
of the board of appeal's decision on the appeal. 
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Applieation for final registration as mutual bank 

16. (l) An institution that is prov1sionally registere-d. as a mutual bank. may at 
any time while it is provisionally registered apply to the Registrar in the prescribed 
manner and on the prescribed form for final registration as a mutual bank. 

(2) An.institution appJyingin terms ,of subsectioo (1) for final registration as a 5 
mutual bank shall furnish. such additional information in cooneciion with its 
application as the Registrar may require. 

Granting or rerilSlll of application for final registration · 
•; . 

17. (1) TIie Registrar may in his discretion grant or refuse an application under 
section 16 for final registration, or may grant such appHcation subject to such 10 
conditions as he may determineJ but the kegistrar shall not grant an application 
unless he is satisfied that-
' (a) tbe institution concerned has satisfied all the conditions subject to which 

it was provjsionally registered; · · · 
(b) the institution c:oncerned has complied and will be able to continue to 15 

comply with all the other requirements of this Act that are applicable to · 
it in its capacity as a provisionally or finally registered mutual bank;· · 

(c) the board of directors and the executive management of the institution 
concer.ned have during the period preceding the application for final 
registration demonstrated. their integrity and their ability to c-0nduct the 20 
business of a mutual bank successfully; and 

( d) the business conducted by the mutua1 bank concerned is conducted in a 
· prudent manner and without resort to undesirable practices. 

(2) When the Registrar in terms of this section grants or refuses an app]ication 
for final registration J he shall give written notice of that fact to the applicant 25 
concerned. 

(3) If the Registrar in terms of this section grants an application for final 
registration he shall, on payment by the applicant of lhe prescribed registration 
fee., finally register the institution ,concerned as a mutual l?ank and issue to th.e 
institution, on the prescribed form, a certificate of final registration as a. mutual 30 
bank. . 

(4) .Refusal in terms of this se~tion of an apptication for final registration--­
(aJ shall, subject to the provisions of sccti,on 15(2)(aJ, not affect the 

provisio_nal ~egistr':ltion of the ~nstitution concerned as a mutual bank; 
and 3S 

(b) shall not prevent the institution concerned, while its provisional 
registration is in force. from reapplying under . section 16 f~r final 
registration as a rnutual bank. 

Untrue information .in connection with. appUcations 

· 18. Any person who in or in connection with- 40 
(a): an application for authorization to establish a mutual bank; 
(b) an application for provisional or final registration as a mutual bank; or 
(c) an application for the renewal of such. a provisional registration, 

furnishes the Registrar with any infonnadon that to the knowledge of such person 
is unt_roe or misleading in any material resp~, shaU.be guilty of an offence. 45 

Juristic per~ty of n1utual bank 

19. (1) A mutual bank shall be a juristic person. 
(2) Whenever ~ juristic person registered under the Companies Act is for the 

first time provisionally registered as a mutual bank in terms of this Act, the 
Registrar shall in writing notify the Registrar of Companies of such registration, SO 
;µid upon receipt by the Registrar of Companies of such. notice he shalt remove the 
name of such juristic person from the register of compani.es. 
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Use of name o[ mutual bank 

20 .• (1) Subject to the provisions of subsedion (2), an institution that is 
provisionally or finally registered as a mutual bank shall not use; or refer to itself 
by, a name other than the name under which it is so registered, or any lite.ral 
trans]ation or abbreviation thereof that has been approved by the Re-gistrar. 5 
. (2) An institution referred to in subsection (1) may. with the ~nsent of the 

Registrar, in conjunction with its r•egistered name use, or refer to itself by, the 
name of another mutual bank with which it has amalgamated or all the assets and 
liabilities of which have, as contemplated in section 71. been transferred to it or, 
in the case of a change of name, the name by which it was previously known. 10 

(3) An innitution that contravenes the provisions of subsection (1) shall be 
guilty of an offence. 

(4) Any person who., in connection with any business conducted by him uses, or 
refers to himself by, any name, description or symbol indicating, or calculated to 
lead persons to infer, that he is a mutual bank provisionally or finaHy registered 15 
as such under this Act, while he is not so registered as a mutuaJ bank, shall be 
guilty of an offence. · · . 

(5) No person shall use in respect of any business a name or description that 
includes the words .. building society", or any derivative thereof, unless th.e 
business concerned is a mutual bank, a bank or a terminating mutual building 20 
society. · 

(6) Any person who contravenes the provisions of subsection ( 5) shall be guiJty 
o.f an offence. · · -

(7) Every mutual bank shall display in easily legible letters on every statement, 
noti.ce. advertisement or letter published or issu~d to any member of the public by 2S 
or on behalf of the mutual bank, the name of the mutual bank and a statement of 
the fact that it is registe.red as a mutual bank un.der this Act. · 

Cancellation or suspension of registration by Regutrar 

21. (1) The Registra~ may, subject to the provisio~s of section· n. in the case of 
a mutual. bank t~at is \>rovisionaHy registered as such; with th~ consent of the 30 
Minister and by notice in writing to the institution concerned cancel., or suspend 
on such conditions as the Registrar may deem fit, such provisional registration if 
lbe institution has not conducted any business as a mutual bank during the period 
of _six months commencing on the date on which the i;nstitutioo was for the first 
time provisionally registered as a mutual bank. . 35 

(2) The Registrar may, subject to the provisions of section 22, in the case of a 
mutual bank that is provisionally or finally registered as ~uch, with the co.ascot of 
the Minister and by n.otice in writing to the institution concerned cancel, or 
suspend on such conditions as the Registrar may deem Gt. such provhional or final 
registration if it has, in the op.inion of the Registrar, been obtained on the strength 40 
of untrue or misfeadinginfonnation furnished by any person and such person has, 
on account of having so fumish.ed such. information. been convicted of an offeioe 
in terms of section 18: 

(3) The Registrar may, subject to the provisions of section 22, in the case of a 
mutual bank that is finalJy registered as such, with the consent of the Minister and 45 
by notke in writing to the institution oonceroed cancel such registration if the 
institution has ceased to conduct business as a mutual bank or is no longer in 
operation. 

Notice by Registrar of intention to cancel or suspend registration 

22. (1) The Registrar shall, before cancelling or suspending under section 21 the 50 
provisional or finaJ registration of a mutual bank, in a written notice addressed to 
the chainnao or chief executive officer of the institution concerned-
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(a) inform the institution of his intention to cancel or suspend, as the case 
may be, such registration; 

(b) furnish the institution with the reasons for the intended cancellation or 
suspension; and . -

(c) can upon'lhe institution to show cause within a period specified in the 5 
notice, which shall not be less tban 30 days as from the dat.e of the notice, 
why its provisional or final registration, as the case may be, should not 

. be so cancelled or suspended. · 
(2) After co11sidering any representations received within the SJ>ecified period 

from the institution conceroed by virtue of the provisions of subsection (1 )( c). the 10 
Registrar may in his discretion-

( a) proceed with the cancellation or suspension, in terms of section 21, o.f the 
relevant registration; or 

(b) refrain from taking any funher steps in terms of section 21, 
and the Registrar shaU in wri.ting inform the chairman or chief executive officer of 15 
the institution concerned of bis decision in terms of this subsection. 

Cana=Ua6en or suspension of registratio.n by court 

23. (1) The Registrar may by way of application on notice of motion apply to a 
competent court for an order cancelling or suspending the provisional or finaJ 
registration of a mutual bank if in the opinion of the Registrar there are grounds, 20 
other than the grounds referred to in section 21, justifying such cancellation or 
suspension. · · · 

(2) A competent court for the purposes of subsection (1) shall be any provincial 
or local division of the Supreme Court of South Africa within the ·area of 
jurisdiction of which the head office, refetted to in section 40, of the mutual bank 25 
concerned is situated. · 

(3) The court entertaining an application made under subsection (1) shall 
enquire into and consider the matter and shall grant OJ refuse the appli.cation, and 
may make such order as to cos.ts as it may deem fit. . . 

(4) In addition to any other grounds that the coun may consider sufficient. to 30 
justify the gl'anting of an order under subsection (1) cancelling or.suspeoding the 
provisional or final registration of a mutual bank, such !ill order may be granted 
if the institution concerne~ . . . . . . . 

(a) or any of its'directo.rs or e1tecutive officets has been convicted of any 
offence in terms of this Act; . · · . · 35 

(b)' does not satisfactorily carry on business as a mutual bank; 
(c) has failed to comply with a requirement of this Act that is .applicable to 

it in its capacity as a· provisionally 9i finally registered mutu.al bank~ 
I (d) continues to employ an undesirable piactrce; or . . . 

(e) has in a material respect misrepresented the facilities which it offers to 40 
the general public, · · · · · ' . · 

or if. on any other ground advanced by the Registrar in the relevant application, 
the cowt is of the opinion that it is not in the public interest to allow the institution 
0011ccmed ~o contin.ut its·activities as a mutual bank: . · 

I • 

' Restriction by. Registrar of activities; ot mutufl) bank 
. ' . 

24. (1) The Registrar may, in lieu of an.application under section 23(1), by 

4S 

written notice to a pr~visionally or finally registered .mutual bank in respect of 
which, in the opinion of the Registrar, any of the circumstances mention.ed in 
section 23(4) is present, restrict the activities of the institu.tion 0011.cern.ed as a. 
mutual bank in sucb respects and on sucb conditions as the Registrar may specify SO 
in the notice. , 

(2) The provisions of section 22 shall mutatis mutandis apply in respect of the 
restriction of the activities of a mutual bank by the Registrar undeJ subsection (1). 
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Cancellation of ~gistraUon at request or mutual bank 

25. The Registrar shall cancel the provisional or final registration, as tbe case 
may be, of a mutual bank upon submission to him by the institution concerned of 
a. spe.cial resolution by its members authorizing such cainceUation. 

- . 
Withdrawal of suspension or restriction 

• 26. (1) The Registrar may on the written application of a mutual bank of 
which-

(a) the provision:al or final registration was suspended under section 21; or 
(b) the activities we.re restri.cted under section 24. 

5 

by written notice to the jnstitution concerned withdraw such suspension or 10 
restriction. as the case may be, provided the Registrar is satisfied that the 
institution has complied with all requirements for such withdrawal imposed by the 
Registrar in the conditions of suspension or restriction.. . . . 

(2) Application for an order discharging an order under section 23 whereby the 
provisional or final registration of a mutual bank has been suspended. may be 15 
made to the competent court referred to in se-etion 23(2). 

Publication of information relating to mutual banks 

27. The Registrar shall publish a notice in the Gazelle of every-
(aJ provisjonal or final registration of an. institution as a mutual bank; 
(b) cancellation or suspension of such a registration; 20 
(c) expiration of such a provisjonal registration; 
( d) restriction of the activities of a mutuaJ bank; 
(e) withdrawal of such suspension or restriction; or 
(f) change of the name of a mutual bank, 

that is effected or that takes plaoe in. terms of this Act. 25 

Date on which registration lapses 

28. An institution registered as a .mutual bank shall cease to be registered as 
such-

(a) in the case of a prov.isional registration of which the period ot, if such 
registration was renewed unde.r section 15(2), the period of sucb 30 

. renewed registration, bas expired and such registration has not been 
renewed or further renewed under tbat section, upon the expiry of that 
period; 

(b) in the case of a registration cancelled by the Registrar under section 21, 
upon expiry of 30 days after the date of tbe notice ref erred to in 35 
subsection (1). (2) or (3) of that section or, if an appeal against such 
cancellation was lodged with the board of appeal in terms of section 7 
before the expiry of the said 30 days and the board of appeal has 
confirmed such cancellation, upon the date on which the institution 
conc.emed is notified of such oonfumation~ 40 

(c) in the case of a registrationi.n respect of which the court has gtanted an 
order under section 23 cancelling the registration, upon the date on 
which that order comes into force; or 

( d) in the case of a registration cancelled by the Registrar in terms •Of section 
2S, upon such date as may be determined by the Registrar. 45 

Repayment of deposits upon lapse or registratio.o 

' 29. (l) Whenever an institution that is provisionally or finally registered as a 
mut~al bank oeases to be registered as such, the Registrar may in writing orde.r 
that institution-

( a) to repay, in accordan.ce with such directions and within such period as 50 
may be speciaed in the order, all money due by it to members •of the 
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public in 1espect of deposits accepted by it while registered as a mutual 
bank~ including aoy interest or any other am.ounts owing by it in respect 

· of such money; and · 
(b) to change its name and its articles within the period and iR the manner 

required by the Registrar. 5 
(2) Different directions and periods may under subsection (1) be determined in 

respect of different kinds of deposits: Provided that in determining such directions 
and periods no preference.shall be given to any such member of the public that he 
does not in law enjoy. 

(3) An institution which by virtue of the provisions of subsection (1) repays a 10 
deposit before the due date agreed for the .repayment thereof, shall not be bound 
to pay any interest or any other amountswhi.ch would have been payable in respect 
of such deposit for the period from the date of such repayment up to such du.edate. 

(4) Any institution which fails to comply with an orde.r under subsection (1) 
shall- 15 

(a) be guilty of an offence; and . 
(b) forthepurposesofsections344and 34S of the Companies Act, as applied 

by section 75 of this Act, be deemed not to be able to pay its debts. 

Reregistration ln terms or this Act 

30. (1) Every institution that on the date o.f commencement of this Act is under 20 
tbe provisions of any law repealed by this Act provisionally or finally registered as 
a permanent mutual building society shall, in acoordance with and subject to 
subsections (2) and (3) • as soon asis practicable after such date of commencement 
be either pro-visionally or finally registered ,(according to whether the institution 
is provisionaUy or finally registered under the said repealed law) by the Registrar 25 
as a mutual bank in te.rms of this Act. . 

(2) The Registrar shall when complying witb subsection (1) issue to the 
institution concerned a certificat.e of provisional or final registration as a mutual 
bank, as the case may be. 

(3) The reregistration of an jnstitution in terms of this section shall in the case 30 
of a provisional registration be for the unexpired portion of the period of the 
institution's provisional registration under the repealed law referred to in 
subsection (1). 

( 4) Upon the reregistration of an institution in terms of this section its previous. 
registration under the said repealed law shall be deemed to have lapsed and any 35 
certificate of registration issued in respect thereof shall be deemed to have been 
cancelled. . 

· (5) No fee shall be payable in respect of a reregistration in terms of this section. 

Annual licence 

31. A mutual bank shall obtain from the receiver of revenue of the district in 40 
which its head office is situated a mutual bank licence in respect of each ye.ar 
ending on the thirty-first day of December against payment of the prescribed 
lic-ence fee. 

CHAPTER IV 

Admlnlstratwn o/MutlUll Banh . 

Matters to be set forth in articles 

3.2. (1) The articles of a mutual bank shall set. forth-
( a) the name of the mutual bank and the situation o.f its head office; 
(b) the principal objects of tb.e mutual bank. 

4S 

(c) the manner in which the funds of the mutual bank are to be raised, the SO 
purposes to which they are to be applied and the manner in which surplus 
funds are to be invested; 
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(d) the manner in which membership is to be acquired and to cease; 
(e) . the types of shares to be issued, . the conditions of rcdemptio.n or 

repaym.ent thereof and the preferential and other special rights attaching 
thereto;. 

(f) the manner in which advanc,es upon the security of the mortgage of S 
immovable property or against other security are to be made and repaid; 

(g) whether the mutual bank intends to accept deposits and to• borrow 
rnoney other than by way of deposit, and, if deposits are to be accepted, 
the conditions of acceptance and repayment; 

(h) measures for tbe establishment of bodies to represent the interests of 10 
persons who have provided funds to the mutual bank in excess of 
specified amounts, and the relationship between such bodies and the 
board of directors and the management of the mutual bank; . 

W the fees, fines and charges that may be demanded from or imposed upon 
shareholders, depositors and borrowers i 

(j) the manner of making an annual or more frequent audit of the accounts, 
and the inspection by the auditors of the mortgage oonds and other 
securities belonging to th.e mutual bank; . 

, (k) the manner in which profits or losses are to be ascertained and dealt with 
or provided for; . _ 

(l) the manner of aJtering and rescinding the articles of the mutual bank and 
of adopting additional articles; 

15 

20 

(m) the manner of electing, appointing, removing and fixing the remunera­
tion of directors. and their qualifications, powers and duties, and the 
manner of apPointing, removing and fixing the remuneration of 25 
members of local boards or committees and officers of the mutual bank> 

·· ( n) the manner of eaUing the annual general meeting and special general 
meetings of members, me.asures for the representation of members at 
such meetings through the medium of members' delegates, the quorum 
necessary for the transaction of-business at such meetings, and the 30 
manner of voting thereat; - -· · · _ 

(o) whether disputes between the mutual bank and any of its members, o.r 
between the rnutual bank and any persons cJaiming under-the articles or 
whose claims are derived from members> sh.all be settled by the court or 
by arbitration; 

(p) how contracts or other documents binding the mutual bank shall be 
executed> · · · 

(q) how custody shall be kept of the mortgage bonds. title deeds and other 

35 

securities belonging to or held by the mutual bank; · '. · 
(r) subject to the provisions of this Act, the manner in which the mutual . 40 

bank shall be wound up; _ 
(s) subject to the provisions of sections 71 and 72, the manner in which any 

• amalgamation with or transfer of assets and liabilities to or from another 
mutual bank shall be effected~ 

(t) the fonns of record to be issued to every person to whom a share is 4S 
aUotted by or who is allowed to make deposits with the mutual bank. and 
the conditions subject to which 0ertifie.d copies of such fo~ of record 
will be ~ued by the mutual bank in. the event of the loss or destruction 
_of th_e originals; and . _ , · 

·(u) such other matters as the Registrar may approve. 
(2) The objects of a mutual bank set forth in its articles under subsection (1) (b) 

shall c-0nfor upon it only the c:apacity-
(a) to cauy on business asa mutual bank in accordance whh this Act; and 

50 

(b) in addition to the business 11eferred to in paragraph (a), to carry on such 
other business as in the opinion of the Registrar js not inconsistent with 55 
a provision of this Act .. 

Attention of artides 

33. (1) A mutual bank may in the manner directed by its articles alter or rescind 
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any artfole or adopt any additional article; but no such alteration, rescission or 
addition shall be valid- . · 

( a) if it purports to affect any right of a creditor of the mutual bank who is 
not a member thereof; or · 

{b) jf it is directed against any particular individual; or 5 
(c) if it purports to alter the rights of members in a winding-up . . 

{2) Within 14 days from the date of passing a resolution for the alteration or 
rescission of any article or the making of any additional article, two copies of such 
resolution sh.all be transmitted by the secretary of the mutual bank to th.e Registrar 
together w.ith a certificate signed by the chairman of the board and the secretary 10 
of the mutual bank tha.t the provisions of the articles of the mutual bank goverrung 
the alteration or rescission of or addition to any article have been complied with. 

(3) If the Registrar finds that such alt.eration, rescission or addition is in 
coofo.rmity with this Act, and is satisfied that it is financially sound and that the 
methods of transacting the business of the mutual bank as laid down therein are · 1S 
not undesirable, be shall register the resolution and return one of the copies to the 
secretary of the mutual bank with the date of registration endorsed thereon, and 
any such alteration, rescission or addition shall take effect as from the date of the 
registration. 

Alteration of articles 1n accordance with dJrectJon of Registrar 

34. (1) Notwithstanding anything contained in this Act but subject to the 
limitations laid down in section 33(1), the Registrar may at any time in writing 
direct any mutual bank to effect such alteration to its articles not in conflict with 

20 

the provisions of this Act as the Registrar may deem desirable in order to remove 
anomalies or undesirable divergencies in the articles of different mutual banks, 25 
and the board of such mutual bank shall thereupon submit the proposed 
amendments to its members at or before the next annual general meeting of the 
mutual bank and ~otify the Registrar o•f the decision thereon not mo.re than 14 
days thereafter. . . . .. 

(2) If adoption o,f the required alteration is. decided upon, the provisions of 30 
section 3.3(2) shall mutati.s mutandis apply. .. . . 

(3) If a mutual bank .refuses or fails to alter. its articles in acco1danoe with a 
direction of the Registrar under subsection (1), the Registrar may deal with the 
alleration contained jn the direction as if it were contained in a"resolution adopted 
by the mutual bank in accordance with its articles_ and submitted to him in terms 35 
of section 33(2). 

~ange.of name of mutual bank 
- . 

35. (1) A mutual bank may, with the approval O·f the Registrar> by special 
resolution change its name.. _ _ . . 

(2) Any application for the Registrar's approval in tenns of subsection (1) shall 40 
be lodged with the Registrar. before the pfQposed special resolution auth.oru:ing 
such change is]aid before a general meeting of membcrsof.th9mutualbank, and 
any such appUcation shall be accompanied b)'-;-:-

( a) t.wo copies of such proposed special resolution; and 
(b) an explanation of Che reasons for the resolution. - 45 

(3) The Registrar shall not grant any application refened to in subsection (2) if 
be is of the opinion that the proposed riew name is unacceptable on any of the 
grounds mentioned in section 14(2)(e). _ _- . 

(4) When the name of a mutual bank is chan.ged in tenns of subsectioµ (1) the 
Registrar shall ente-r the new name in his records in pla.ce of the former name and SO 
shaU issu.e a new certificate of registration of the mutual bank under its new namet 
provided the certificate previously issued j)y 'him is deli".ered to him for 
,ca.ncelJation. 

(S) Th.e change of name shall not affect any right or obligation of the mutual 
bank or any member thereof or any other person concerned or .render defective 55 
any legal proc.eedings by or against the mutual bank, and any legal proceedings 
that may or could have been continued or commenced by or agalnst it under .its 
former name may be continued or commenced under its new name. · 
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( 6) The officer in charge of a deeds registry or other office in which is registered 
any mortgage bond or any unmovable property belonging to the mutual bank 
shall, upOn produ.ctio'n t.o him by the mutual bank ofsuch bond or of the title deed 
of such immovable property and a certificate by the Registrar of the registtation 
of the mutual bank under its new name, and upon pa.yment of the fee that may be 5 
payable in terms of any law relating to deeds registries, make such endorsements 
upon such bond or title deed and such entries in his registers as may be necessary 
by reason of the change of nam.e. 

(7) If the Registrar bas certified in writing that in his opinion the new name of 
the mutual bank is so similar to its former name that both names obviously refer 10 
to the srune mutual bank~ any mortgage bond or title deed registered in the former 
name of the mutual bank shall, unless and until it is sought to endorse such bond 
or title deed regardin.g any transaction other than a cancellation, be deemed to 
have been regjstered in the name of the mutual bank as changed. 

Blndlng force of articles 15 

36. (1) The articles of a mutual bank shall when registered be binding upon lbe 
mutual bank and the members and officers thereof. and upon all persons claiming 
under the anicles or whose claims are derived from .a member. 

(2) A mutual bank shall make a copy of its articles available for ins~Uon by 
members of the public during the normal business hours of the mutual bank. 20 

(3) Any member shaU be entitled upon request co obtain from the mutual bank 
free of charge a copy of the ~icles of the mutual bank, and every depositor shall 
similarly be entitled to extracts from such of the articles as relate to deposits.. 

Directors of mutual bank 

37. (1) The business of a mutual bank shall be managed by a board of directors 2S 
that may, subject. to such conditions as the board may determine, detegat.e any of 
its .e?Wers to any person. · 

(2) Each director of a mutual bank shall stand in a fiduciary relationship t.o the 
mutual bank of which he is a director. · 

(3) With.out derogating from the generality of the expression •jfiduciary 30 
relationship" in subsection (2), the provisions of that subsection imply that a 
director---

( a) shall, in relation to the mutual bank of which he is a director, act honestly 
and in good faith and, in particular, shall exercise such powers as he may 
have to manage or represent the mutual bank, exclusively in the best 35 
interests and for the benefit of the mutual bank, its members and its 
depositors; and 

(b) shall, in th.e performance of his functions as a director of such a mutual 
bank, observe such guidelines and comply with such re.quirements as 
may be prescribed under section 9l(l)(b). 40 

(4) A director shall be elected for a period not exceeding three years but shall 
be eligible for re-election upon the termination of any period for which he has 
been eleaed. 

(5) Whenever a casual vacancy occurs on. the board of a mutual bank, the 
remaining directors may appoint a person to fill the vacancy until the next annual 45 
general meedng. and the person elected at that meeting shall fill the vacancy for 
th.e unexpired period of o.ffice of the vacating directo.r. · 

(6) Save as provided in subsection (5), vacancies on the board of a mutual bank 
shaU be fiUcd at lhe annual general m.eeting by election by a majority of the 
members voting in accordance with the articles. SO 

(7) A mutual bank shall within 14days of the appointment under subsection (5) 
or the eleodon under subsection {6) of a director. send lo the Registrar a noti.ce of 
the appointment or efoetion signed by the director appointed or elected and by the 
secretary of th~ mutual bank. 
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(8) A mutual bank shall with the notice referred to in subsection (7) furnish the 
Registrar with the name and address. of each of its directors and the date upon 
which the period of offi.ce of such di.rector is normally due to expire. 

(9) If the remaining directors fail to fill a casual vacancy in accordance with 
subsection {5) o.r the members of the mutual bank assembled in annual general 5 
meeting fail to fill any vacancy in aoco.rdance with subsection (6), the Registrar 
may in his discretion, and upon the submission to him of a sworn statement in 
writing made by any seven members and the secretary •Of the mutual bank or by 
two directors and the secretary of the mutual bank, setting forth the fact that such 
a failure has occurred. appoint a duly quaJified member of the mutual bank to till 10 
the vacancy until the next annual general meeting. 

(10) The board of direotors shall cause minutes of all its meetings to be kept, and 
such minutes shall be confirmed and signed by the chairman at the next ensuing 
ordinary meeting of the board. -

(11) For the purposes of election to the boa.rd of a mutual bankt a person l.S 
appojnted by the remaining directors in terms of subsection (S) shall not be 
regarded as a retiring director. 

,(12) Notwithstanding anything to the contrary in any law or the common law or 
in any agreement containedt not more than 49 per centt rounded off to the next 
lower integral number, of ~he dircctorsofa mutual bank shall be employees of that 20 
mutual J;>ank: Provided that in respect of any matter put to the vote at a meeting 
of the board of directors of a mutual bank such directors who are employees of that 
mutual bank shall together not have a vote in excess of 49 per cent of the total vote 
cast by all the directors present and voting at that meeting. . • 

(13) Notwithstanding the provisions of subsections (4) and (S)t a director of a 25 
mutual bank who is an.executive officer of th.at mutual bank sh.all vacate his office 
as such a director when he ceases to be such an officer. 

Dlsqualifications or directors 

38. Any of the foll.owing pel'SOns shall be disqualified from being appointed or 
holding the office of a director of a mutual bank, namely- · 30 

(a) a minor or any other person under legal disability~ 
(b) save under the authority of the.court- · · 

(i) an unrehabilitated insolvent; 
(ii) any individual who bas at any time been convicted, whether in the 

Republic or elsewhere, of theft, fraud, forgery or uttering a forged 35 
document or perjury, an~ has been sentenced in respect thereof to 
a period of imprisonment without tbe option of a fine· or to a fine 
exceeding one hundred rand; · 

(ill) any person who has been remov,ed from an office of trust on account 
of misconduct; · 40 

(c) any auditor of the mutual bank or any person in his employment. 

Disclosure by directors or interest in contracts witb mutual bank 

· 39. (1) A direc.tor of a mutual bank who is in any way, whether directly or 
indirectly, interested in any contract or proposed contract with the mutual bank 
or participates in the profits of any contract with the mutual bank, or is a director, 45 
office-bearer or officer of any company or a member of any firm entering into any 
contract with the mutual bank, shall declare the nature and extent of his interest 
as ~ided in subsection (2). . . . · 

(2) The declaration required by subsection (1) shall be made at the meeting of 
the directors of the mutual bank at which the question of entering into the contract 50 
is firat taken into consideration, if the director concerned is present at such 
meeting, or otherwise at the next meetipg of the directors following his .reQCipt of 
notification in writing of such contract, or, if the di1ector was not at the date of the 
meeting interested in the proposed contract, at the first meeting after he beame 
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so interested, and, whe.re a director becomes interested in a contract after it is 
made, at the first meeting of the directors held after the director became so 
interested.· · 

(3) A diredor having an interest as set out in subsection (1), shall not take part 
in the discussion of any such contract or any matter arising from it, nor shall be 5 
vote in respect thereof. 

Head office or mutual bank 

40. (1) Every mutual bank shall have its head office in the Republic. 
(2) If a mutual bankm.oves its head office to another place it shall within 14 days 

of such moving of its head office submit in writing to the Registi:ar paniculars of 10 
the place t.o which its head office was moved. 

'• 
Branch omca and agendes 

,41. (1) The board of any mutual bank may in it.s discretion esta.blish one or more 
branch offices or agencies of the mutual bank at such place o.r places as it may 
determine. 15 

(2) Th.e board may pJace any such branch office o.r agency under the 
management of a local board and m_!y determine the powers and duties of any 
such local board. · 

(3) Every local board and every officer appointed to any such bran~h office or 
~gency shall be under the con_trol ~f the board of the mutual bank. 20 

A«ountinig records 

42. Every mutual bank shall keep in one of the official languages of the Republic 
such accounting records as are ne.oessary-

(a) to fairly present the state of affairs and business of the mutual bank; • • 
(b) to explain the transactions and financial position of the business of the 25 

mutual bank; and 
(c) to enable the Registrar to determine whether the mutuaJ bank has 

complied with the prqvisions of this Act, 
and shall preserve every such record in a safe place for a period of at least 1S years 
as from lhe date of the Jast entry therein. 30 

Annual tmanci.ali slatements 

43. (1) The financial year of a mutual bank shall be its annual accounting period, 
the commencing date of which. and the date on which.it ends in the next succeeding 
caJendar year shall be determined upon the incorporation (?f the mutual bank and 
recorded in its articles: Provided that the first financial year of a mutual bank shaU, 35 
whe.re the commenc.ing date so determined-

( a) is a date more than three m.ontbs after such incorporation, be the period 
commencing on such incorporation and ending on the date immediately 
preceding the oommencing date so determined; or 

(b) is a date not more than three months after such incorporation, be the 40 
period commencing on such incorporation and ending on the date so 

. determined as the end of the financial year in the next. caJcndar year. 
(2) For the purposes of the pr-01iso to_ subsection (1), the date on which a mutual 

ban..k is in terms of section 14( 4) provisionally registered as a mutual bank shall be 
deemed to be the date of its incorporation. 45 

(3) If a mutual bank wishes to change the date of the end of its financial year, 
such change shall be effected by way -of an alteration of its articles in accordance 
with the provisions of section 33. 

( 4) The board of a mutual bank shall after the end of each financial year p,rep!IJ\e 
in respect of that. financial year the prescribed annual financial statements in. the 50 
prescribed form. . . 
· '(5) Each financial statement prepared in terms of subsection (4) shaJl be 
certified as correct by two directors and the chief accounting officer of the mutual 
bank. 
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(6) The·auditor of a mutual bank shall make a report to the members of the 
mutual bank on the annual financial statements referred to in subsection (4) or on 
such partiouJar one of such statements as may be prescribed. 

(7) A copy of each annual financlal statement referred to in subsection ( 4) and 
a copy of the audito.r's report referred to in subsection (6) shall be sent by the 5 
mutual bank to the Registrar within 14 days after the annual general meeting at 
which they are presented or within four months after the expiration of the financial 
year to which they relate, whichever period expires first. - , 

General meeti~gs . ' 

44. (1) A general meeting of tbe members of every mutual bank shall be held 10 
within four months after the close of every financial year of the mutual bank in 

. order that its financial position. the financial statements and auditor's report 
referred to in se.<:tion 43 and the report of the board may be oor.isidcrcd and dealt 
with, directors may be elected and general business may be transacted. 

(2) The meeting in ques~ion sh.all be designated the annual general' meeting a11:d 1S 
shall be held at the head office of the ·mutual bank or ·at such other oonvenient 
place and at such time as may be prescribed by its articles. · · 

(3), A s~ial general meetiog may be convened by three or more directors and 
shall be conve.ned by the board upon r_eceipt of a requisiti.oo signed by one 
hundred members or, if the membership is l_css than one thousand, by not less than 20 
one-tenth of the whole body of members or such smaller number or proportion of 
members as the articles of the mutual bank may prescribe. 

(4) If within 14 days after the recejpt of such a requisition a special general 
meeting of the mutu~ bank is not convened by the board. it may be convened by 

· the requisitiooists or.a majority of thein. · · · 25 
(5) Notice of annual and special general meetioM of.a mutual bank shall be 

given to all members, and to the Registrar and the auditors of the mutual bank in 
the form and manner prescribed by the articles. and shall specify the day, hour and 
place and the objects of the meeting, and shall if any alteration or rescission of or 
addition to the articles is intended to be proposed, contain a copy of every such 30 
a1teratioo. rescission or addition: Provid.ed that in the- case of the intended 
adoption of a new set of aniclesitshall be sufficient oompliance with the foregoi~ 
P.rovisions of this. subsection and _whh any provision i~ the articles of a mutual bank 
sf the notice of the meeting contains a statement to the effect that copies of the 
proposed new articles are available for inspection at every branch office and 35 
agency of the mutual bank and available to members on request. 

(6) The period of notice of any annual or special_ general meeting shall be not 
Jess than 21 days. . . . . . 

(7) Every mu.tual bank shall cause minute~ of all .prooeedlogs of annual or 
special general meetings to be entered in one of the-offidal languages of lhe 40 
Rc,eublic in one or more books kept for that purpose. . 

(8) The secretary of the mutual bank shall transmit to the Registrar a copy of the 
minutes of the proceedings of any annual or special general meeting. certified by 
himself and two directors, within 14 days after the meeting. regardless of whether 
the minutes have or have not been ~nfirmed, and if at any time any a1teration of 45 
any such minutes is approved. shall transmit to the Registrar aoopy of the minutes 
so altered, certified; as atoresaid. within 14 days after. the date on which the 
alteration was_ approved. : · 

Appointment or auditor 

45. (1) (a) Every mutual bank shall have one or more auditors. . · 50 
(b) Any such auditor shall be an acoountant and auditor registered as such in 

terms of the Public Accountants' and Auditors' Act.1991 (Act No. 80 of-1991), 
who is engaged in public practice, and no officer of a mutual bank and no fmn of 
which such an officer is a member or employee; shall be appointed as an auditor 
of that mutual bank. SS 
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(2) The board shaH within 30 days from the date of registration of the mutual 
bank appoint one or more audit.ors, who shall retire at the conclusion of the 
mutual bank's first annual general meeting following. his or their appointment 
unless previous)y removed from office by a resolution of the members of the 
mutual bank al a general meeting or unless he is or they are reappointed. S 

(3) The boar<I or the main auditors acting wjth Che consent of the board may 
appoint a branch auditor to any branch of the mutual bank, who shall retire at the 
conclusion of the mutual bank's first annual general meeting foUowin.g his 
appointment unless previously removed from office by a resolution of the 
members of the mutual bank at a general meeting or unless he is reappointed. 10 

(4) Every auditor. however appointed, shall, if not previously i:emoved from 
office by a resolution of the members of the mutual bank at a general meeting, be 
deem.ed to be reappoint.ed U!)til the conclusion of the next annual general meeting 
without any resolution being passed to that end, unless-

(a) he is not qualified for reappointment; or . 15 
(b) a resolution is pas-sed at the first-mentioned meeting appointing 

somebody else in his place or providµig expressly that he is not being 
reappointed; or 

(c) he .has given the mutual bank notice in writing of his u.nwillmgness to be 
reappointed: 20 

Provided that where notice is given of an intended resolution to appoint a person 
or persons in the place of a retiring auditor, and by ·reason of the death, inc.apacity 
or disqualification of that person or of ~1 those persons, as the case may be, the 
resolution cann.ot be proceeded with, such retiring auditor shall not be deemed to 
be automatically reappointed by vinue of this subsection. 25 

(5) The members of a mutual bank. may at any general meeting remove from 
office any auditor appointed or reappointed under this section and appoint 
another auditor in his place, and the auditor so appo[nted shall, subject to 
subsection (4). retire at the conclusion of the mutual bank's first annual general 
meeting following his appointment. · 30 

(6) A resolution at any general meeting-
(a) appointing as auditor a perSQn other than a retiring auditor; 
(b) providing expressly that a retiring auditor shall not be reappointed; or 
( c) removing an auditor from office in terms of subsecuon (5), 

shall not be effe(tive unless notice of intention to move such a resolution has been 3S 
given to the mutual b1lnk not less than 1~ days before the meeting at which it is 
moved. 

(7) A mutual bank shall give notice to its members of such intended resolution 
at the same lime and in the same manner as jt gives notice of tbe meeting, or if that 
is not practicable, shall give them notioe at. least seven days before the date of the 40 
general. meeting either by advertisement in ooe or more newspapers circulating in 
the place where tbG head office of the mutual bank is situated and in such other 
centres as the board may deem desirable, o.r in any other appropriate manner. 

(8) On receipt o.f lhe notice of an intended reso[ution referred to in subsection 
(6) ~e board ~h~U. forthwith send a copy thereof 10 the retiring au.ditor or the 4S 
auditor whom 1t JS ant.ended to remove from office; as the case may be.. . 

(9) Whenever for any reason other than t.hat referred to in subsection (5) an 
au<:fitor vacates his office prior to the expiration of Che period for which he has 
been appointed. the board shall within 30 days appoint or cause to be appointed 
in his place anotber auditor. who shall, s.ubject to subsection (4), retire at the 50 
conclusion of the mutual bank's first annual general meeting following his 
appointment. · · 

(10) Where the auditor of a mutual bank is a partnership, the appointment of 
such auditor shall not Japse by reason of a change in the composition o.f the 
partnership, provided not less than half of the partners of the reconstituted 55 
partnership are persons who were. as at the date when the appointment of the 
partnership was last approved by the Registrar, partners therein. 

(11) If a mutual bank or its board fails to appoint any auditor r,equired to be 
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appointed in terms of this section. the Registrar shall make such appointment, and 
the auditor so appointed shall, subject to subsection (4)t retire at the conclusion 
of the mutual bank's first annual general meeting following his appointment. 

(12) ln the event of an appointment in terms of subsection (11} the Registrar 
shall, after consultation with the auditor, detennine the remuneration to be paid S 
to the auditor by the mutual bank for his se(Vices, and if the mutual bank fails to 
pay the remuneration the Registrar shall pay such remuneration and reoover from 
the mutual bank an amount equal to that remuneration. 

(13) Every auditor appointed under this section shall have a right of access to 
the securities, books, accounts and vouchers of the mutual bank and may require 10 
from its officers and agents such information as may be -necessary for the 
performance of his duties as auditor: Provided that in the case of a branch auditor 
the aforementioned provisions shall apply only in respect of matters pertaining to 
the branch of which he bas been appointed auditor. , · , 

(14) Every auditor.of a mutual bank shall report to tbc board of that mutual 15 
bank any material irregularity or undesirable practice in. the conduct of the 
business of the mutual. bank which bas com.e ro bis notice, and if that irregularity 
or undesirable practice is not rectified or discontinued within a period of one 
month from the date upon which it was reported to the board, the auditor shaU 
report it to the ·Registrar. 20 

(15) Every branch auditor shall repo.rt to the board on the returns made up 
annually by the branch i.n respect of which be has been appointed auditor and shall 
state in his report whether or not in his opinion the returns contain the necessary 
information relating to the operations of the branch to enable the main auditors 
of the mutual bank to report in tenns of section 43(6). 25 

(16)A oopyofeveryreport submitted to the board by a branch auditor~ whether 
dealing with an irregularity or undesirable practice or with any other matter, sh.al 
be transmitted forthwith by such auditor to the main auditors of the mutual bank . 
. (17) Any auditor of a mutual bank, however appointed, shall be cntiUed to 

attend any meeting of members of such mutual bank and to make thereat any 30 
,statement that he desires to make in relation to any return or financial statement 
examined by him or report made by him or to make. representations in relation to 
any matter affeoting his appointment, removal or remuneration. 

(18) A mutual bank shall within 30 days of the appointment of any auditor under 
.this se~tion apply to the Registrar for his approval of the appointment. 35 

(19) The Registrar may without being required to furnish any reasons therefor, 
refuse to approve any such appointment or withdraw any approval previously 
granted by him and thereupon the auditor concerned shall vacate bis office as 
auditor. 

(20) When ~he Registrar has refused to approve or has whhdrawohis approval 40 
of the appointment O·f an audit.or in te.nns of subsection (19), the board shall 
appoint or cause steps to be taken for the appo.intment of some otbet pe.rson as 
auditor, but again subject co the approval of the Registrar. 

(21) For the purpose of the exercise of his powers under subsections (18), (19) 
and (20) the Registrar may call for such information as he may deem necessary 45 
with regard to the experience or qualifications of an auditor, and such information 
shall be fwnishcd by such a.uditor in such form as the Registrar may direct. 

(22) If a mutual bank or its, board fails to comply with any requirement of this 
section it shall be guilty of an offence. 

Fun.ctions of auditor in relation to Registrar 

46. (1) Notwithstanding anything to the contrary contained in the Publi.c 
Accountants' aod Audjt-0rs' Act, 1991 (Act No. 80 of 1991), but subjed to 
subsections (2) and (3) of this section, the auditor referred to in section 45 shall­

( a) .whenever he furnishes, in tenns of section 20(5)(b) of the said Act, the 

.. • - ...,_..._ _ tl • - -- • 

so 



48 No.14990 GOVERNMENT GAZBTTB, 23 JULY 1993 

MUTUAL BANKS ACT, 1993 

Public Accountants' and Auditors' Board with copies •Of the repon, 
acknowledgement of rece.ipt and :reply and with the other particulars 
referred to in that section, relating to an irregularity or suspected 
irregularity in the conduct of th.e affairs of the mutual bank for which be 
has been appointed as audit.or, also furnish the Registrar with such 5 
copies and particulars; _ 

,(b) in. writing inform the Registrar of any matter relating to the affairs of a 
mutual bank-
(i) of which such auditor became aware in the perform.aoce of his 

functions .as auditor of that mutual bank; and . 10 
(ii)• which, in the opinion of such auditor, may be of conoern to 

depositors of the mutual bank concerned; and 
(c) if requested by the _Registrar to do so, furnish him with written 

information relating to a matter referred to jn paragraph (b), specified 
by the Registrar. . 15 

(2) Wb.enever an auditor by virtue of the-provisions •Of subsection (l) (b) or ( c) 
furnishes the Registrar with written information, he may at the same time furnish 
the chief executive officer of the mutual bank to which such information relates 
with a oopy of the relevant. document. 

(3) The furnishing in good faith by an audi.tor of informati.on in terms of 20 
subsection (l)(bJ or (c) shall in no circumstances be held to constitute a 
contravention of any provision of the law or a breach of any provision of a code. 
of professional oonduct to which such auditor may be subject ... 

(4) Nothing in subsection (1) contained sba11 be constmed as confening upon 
any person any right ofaction against an auditor that, but for the provisions of that 25 
subsection, he would not have had. 

Audit committte 

47. (1) Subject to the provisions ofsubsection (3), the board of a mutual bank 
shall appoint at le-ast thre-e of its members to form an audit committee. 

(2) Toe fun.ctioos of the audit committee shall be to- 30 
(a) assist the board in its evaluation of the adequacy and efficiency o( the 

internal control systems, accounting practices, information systems and 
auditing processes applied within that mutual. bank in the day-to-day 
management of its busioess; 

(b) facilitate and promote «lmmunication, regarding the matters referred to 35 
in paragraph (a) or any other related matter, between the board and the 
executive officers of, the auditor appointed under section 45 for, and the 
employee charged with th·e internal audjting O•f tb.e transactions of, the 
mutual bank; and 

(c) introduce such measures as. in the committee's opinion may. serve lo 40 
enhanc.e the credibility and objectivity of financial statements and 
reports prepared with reference to the affairs of the mutual bank. 

(3) AU of the members of the audit committee may be, and th~ majority ofsucb 
members sha I be, persons who are not employees of the mutual bank. 

CHAPTERV 

Prudential nquiremtntl 

Minimum share capital and unimpaired reserve fun& 

48. (1) For the putposes of this Act-

4S 

11primary share capital0 means such percentage as the Registrar may determine 
from tune to time by notice in the Gazette of capital obtained through the issue of SO 
permanent interest•bearing share$ or other non-redeemable debt instruments; 
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••primary unimpaired reserve funds" meam funds obtained­
( a) from actual earnings; 
(b) by way of recoveries; 
(c) by way of premiums on tbc issue of permanent interest•bearing shares 

or debt instruments issued in accordance with the provisions of the 5 
definition of "secondary share capital". provided no interest is payable 
on such premiums; or 

(d) by way of a surplus on the realization of capital assets, 
and which have been set aside as a gen.eral or special rese.rve, are disclosed as such 
a reserve in the financial statements of the mutual bank concemed and are 10 
available for the purpose of meeting liabilities of or losses suffered by the mutual 
bank, .but does not include any fund required to be maintained in terms of any 
other law; 
.. secondary share ca.pitalu means loan capital obtained by way of the issue, with 
the prior written approval of the Registrar. •Of debt instruments issued subject to- 15 

(i) the condition that the debt instruments are issued for a minimum. period 
of five years; · . 

(ii) the condition that the debt instTuments may be redeemed before 
maturity on1y at the option of the mutual bank concerned and witb the 
prior written approval of the Registrar; 20 

(iii) . the condition that, notwithstanding the provisions of any other Jaw, in 
tbe event of the winding•up of che mutual bank oon.cer:ned. the capital 
amount of the debt instruments shall not be repaid until the daims of 
0th.er creditors have been fu1Jy satisfied; and 

(iv) such further conditions~ if any, as may be prescribed; 25 
.csecondary unimpaired reserve funds" means funds obtained and set aside as 
co,ntemplated in the definition of 11primary unimpaired reserve funds" in this 
subsection ( except such funds obtained by way of premiums referred to in 
paragJB.ph (c) of that defmitioo), and which are available for the purpose 
•contemplated in that definition, but which are not disclosed as a general or special 30 
reserve in the financial statements of the mutual bank concerned, and includes-

( a) SO per cent of the amount of any surplus resultjng from a revaluation of 
assets and determined as prescribed in subsection (4); 

(b) general provisions held against unidentified and unforeseen losses; and 
(c) funds obtained by way of premiums (on which interest is payable) on the 35 

issue of permanent interest-bearing shares or debt ins.truments issued in 
accordance with the provisions of the definition of "secondary share 
capital", whether or not such funds are disclosed as a general or special 
reserve in the financial sCatemenis of the mutual bank concerned, 

but d~ not include any fund required to be maintained in terms of any other law. 40 
(2) Subject to lhe provisions of subsections (3), (S)(a) and (7), a mutual bank 

shall manage its affairs in such a way that the sum of its issued primary and 
secondary share capital and its primary and secondary unimpaired .reserve funds 
in the Republic does not at any time amount to less than the greater of-

( a) R10 000 000 or, in the case of a mutual bank that was registered as a. · 4S 
permanent mutual bllild.i.ng society prior to the date o! commencement 
of this Act and was reregistered as a mutual bank in terms of the 
provisions of section 30 of this. Act. Rl 000 000; or . 

(b) an amount which represen~ a prescribed percentage of the sum o( 
amounts calculated by multiplying the average of the amounts (as shown 50 
in the .returns furnished. to the Registrar in terms of section 53) of such 
different categories of-
(i) assets. and . 

(ii) other risk exposures in the oonduct of its business, 
as may be prescribed, by th.e risk weights, expressed as percentages. 55 
prescribed in respect ,of such different categories of assets and other risk 
exposures. 
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(3), Notwithstanding the provisions of subsection (2)- • 
(a) the amount obtained by way of the issue, after S Marth 1993, of debt 

instruments and which may i.n terms of this section rank as seco.ndary 
share capital shall (except in the case of such debt instruments that are 
to be converted into permanent interest-bearing shares or other 5 
non-redeemable debt instruments) during the fifth year preceding the 
maturity of such. debt instruments be reduced by an. amount equal to 20 
percent of the amount so obtained and annually thereafter by an amount 
which in each successive year is increased by 20 per cent of the amount 
so obtained: and 10 

{b) the sum of a mutual bank.'s issued secondary share capital and secondary 
unimpaired reserve funds may, in the calculation of the aggregate 
amount which the mutual baok is in terms of subsection (2) required to 
maintain by way of issued primary and secondary share capital and 
primary and seconda1y unimpaired reserve funds, be taken into account 15 
to an amount not exceeding a percentage, detennin.ed front time to time 
by "the Registrar by notice in the Gazette, of the above•mentioned 
aggregate amount. 

(4) The determination of any surplus referred to in paragraph . (a) of the 
definition of .. secondary unimpaired reserve funds" in subsection (1) shall be 20 
ettected-

(a) at such times as may be prescribed; and 
(b) by comparing the book value of assets with their market value as at the 

time of such determinati.on. 
(S) (a) The sum of the issued primary and secondary share capital and primary 25 

and sea>ndary unimpaired reserve funds of a mutual bank shall for the purposes 
of subsection (2) be c-alculated by deducting from the amount thereof-

(i) depreciation of assets and bad or doubtful debts; · 
(ii) operating and ae<:umulated losses. including accumulated depreciation 

• and bad debts not yet written off; · · 30 
(iii) establishment costs, costs in respect of organization and e.xtension of 

business and the purchase of a business or goodwill, and underwriting 
commissi.o.n; and 

(iv) the value of assets lodged or pledged to secute liab.ilities incurred unde.r 
any other law where the effect of such lodging or pledging is that such 35 
assets are not available for the purpose of meeting the liabilities of the 
mutual bank in terms of this Act. 

(b) A mutual baok shall, in confonnity with generally accepted accounting 
ptactice, make provision in its acoounting .records referred to in section 42 for the 
items specified in paragraph (a). 40 

( 6) An institution that-
(a) was registered as a permanent mutual building society prior to the date 

of ronunencement of this Aet and is reregistered as a mutual bank in 
terms of the provisions O·f seetion 30 of this Act; and 

(b) does not, on the date of such re-registration, eomply with the provisions 4S 
of subsection (2), · 

shall oorrect the shortfall within such period and in accordance with such 
conditions as the Registrar may determine. ' 

(7) Notwithstanding the provisions of subsection (2), the Registrar may, on the 
'Written appJication of a mutual bank, in writing exempt such mutual bank from the 50 
provisions of that subsection, subject to such conditions, including conditions 
re.lating t.o-

(a) the expiration of the exemption; 
(b) the manner in. which and sourees from which capital or other funds may 

be obtained by the mutual bank; and 55 
(c) the utilization by the mutual bank of the funds under its control, 

as the Registrar may determine: Provided •that an exemption under this 
subsection-
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(i) may be granted only to a mutual bank that has obtained an undertaking 
from a guardian bank as contemplated in section 11(1); and 

(ii) shall not be granted for a period exceeding two years. 

Minimum reserve balance 

49. The provisions of section lOA of the South African Reserve Bank Act, 1989 5 
(Act No. 90 of 1989), relating to the maintenance by a bank of a minimum reserve 
balance in an account with tbe South African Reserve Bank, shall mutatis 
mutandis apply to any mutu~ bank. 

Minimum liquid, assets 

SO. (1) A m.utual bank shaJJ hold in the Republic ltquid assets to a value which 10 
does not amount to less than the sum of amounts, calculated as prescribed 
pe.rcentages but which in no instanoe may exceed 20 per cent, of such different 
categories of its liabilities as may be speciti.ed by regulation with reference to tbe 
time when such liabilities fall due or with ref crence to any other feature pertaining 
to such liabilities. . . 15 

(2) The amounts of the liquid assets and of the liabilities ref erred to in 
subsection (1) shall be calculated in such manner and shall be determined at such 
times as may be prescribed. 

(3) A mutual bank shall not pledge or otherwise encumber any portion of the 
liquid assets held by it in c-0mpliance with the provisions of subsection (1): 20 
Provided that the Registrar may; if he deems it necessary on a(XX)unt of any special 
circumstances in which a mutual bank may find itself; exempt such mutual bank 
from the prohibition contained in this subsection, on such conditions and to such 
an extent and for such a period as he may determine. 

(4) For the purposes of this secti.on securities shall be valued at their prices as 25 
quoted in a list of quotations of pri00$-

( a) of securities, as defined in section 1 of the Stock Ex.changes Control Act, 
1985 (Act No. 1 of 1985), issued for publication on. the authority of a 
Ii.ceased stock exchangeJ as so defined~ or 

(b) of fmancial instruments, as defmed in section 1 of the Financial Markets 30 
Control Act, 1989 (Act No. 55 of 1989), issued for publication on the 
authority of the executive ,committee of a financial exchange. as so 

. defined, 
as the case may be, and which list is in. force at the time when the securities are so 
valued. 3S 

Large exposures 

SI. (1) A mutual bank shall not make investments with,. or grant loans or 
advan~ or other credit to, any person, to an aggregate amount exceeding an 
amount representing a prescribed percentage of such mutual bank's capital and 
reserves, without first having obtained the permission of its board, or of a 40 
committee appointed for such purpose by its board (at least one of the members 
of which committee shall. be a. ooo-exe<:utive director of the mutual bank), to make 
such investments or to grant such loans, advances or other credit. 

(2) A mutual bank shall in such manner and on such. a fonn as may be 
prescribed, report to the Registrar whenever it makes an investment with or grants 45 
a toan or advance o.r other credit to any person, which transaction; eUher alone or 
together with any previous transaction or transactions entered into by it with that 
person, results i.n the mutual bank being exposed to that person up to an amount 
exceeding .an amount repr~enting a prescribed percenu~ge of its capital and 
reserves. 50 

(3) For the purposes of this sectio.n "person" includes-
(a) two or more persons, wheth.er natural or juristic persons, the respective 

exposures to who.m constitute a sing.le e~sure because of the fact that 
one of them directly or indirectly exercises control ove.r the other or 
others; and 5S 
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(b) two or more persons, whether natural or juristic persons, between whom 
there exists no relationship of control as contemplated in paragraph (a), 
but the respective exposures to whom are to be regarded as a s:ingle 
e,cposute because of the fact that they are so interconnected that should 
one of them experience financial difficulties another one or all of them S 
would be likely to experience a lack of liquidity. 

'Failure or inability to comply with prudenllaJ requirements 

Sl. (1) If a mutual bank fails to comply with a provision. of section 48 or SO, or 
is unable to comply with any such provision, it shall forthwith in writing report its 
failure Qr ipability to the Registrar, stating the reasons for such failure or inability. 10 

(2) The Registrar may summarily take action under this Act against a mutual 
bank referred to in subsection (1) or, if in the circumstances h.e deems it fit to do 
so, condone the failure or inability and afford the mutual bank an OpPOrtunity,. 
subject to' such conditions as the Registrar may determine, to comply with the 
relevant provision within a specified period. 15 

. (3) Irrcspe<:tive of whether criminal proceedings in terms of this Act have been 
or may be instituted against a mutual bank in respect of any failure or inability 
referred to in subsection (1), the Registrar may, subject to any condonation 
granted under subsection (2). by way of a written notice impose upon that mutual 
bank, in respect of such failure or inability. a fine- 20 

(a) in the case of any failure or inability to, comply with the provisions of 
section 48, not exceedjng one-tenth of one per oeot of the amount of the 
shortfall for each day on which such failure or in.ability continues; or 

(b) in the case of any failure or inability to comply with the provisions of 
secti.on sot not ex.ceeding three per cent of the am.ount of the shortfall. 25 

(4) A fine imposed under subsection (3) shall be paid to the Registrar within 
such period :as may be specified in the relevant notice, and if the mutual bank 
concerned fails to pay the fine within the specified period the Registrar may by 
way of civil action in a competent court reoover from that mutual bank the amount 
of the fine or any portion thereof which he may in the circumstances consider 30 
justified. 

Re.turns 

SJ. (l) A mutual bank.· shall, in order to enable the Registrar to d.etennine­
(aJ whether the mutual bank is complying with the provisions of sections 48 
· and 50; or . 35 
(b) the nature and amounts of the mutual bank's assets, liabilities and 

contingent liabilities, 
furnish the Registta_r, subject to the provisions of subsection (2). with a return on 
the prescribed form and in respect of the presc.ribed period. 

(2) A return referred to in subsection (1) shall be prepared in conformity with 40 
generaUy accepted accounting p.ractke and shall be furnished to the Registrar not 
later than the fifteenth business day following upon the last business day of the 
period to which the return relates. 

(3) A mutual bank shall, in addition to the returns referred to .in subsection (1), 
in respect of such period, at such times and on. such a form as may be prescribed, 4S 
furnish the Registrar with the p1esai.bed returns. including returns relating to the 
extent and management of risk exposures in the conduct of its business. 

(4) A mutual bank shall, within such period as the Registrar may on the 
application of such mutual bank approve, furnish the Registrar, in respect of that 
one of the returns refened to in subsection (1)(b) which most nearly QOincides with 50 
tho end of the fin.ancial year of the mutual bankt with a report by the auditor of 
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the mutual bank in which is stated whether or not that return fairly and in 
conformity with generally accepted accounting practice presents those affairs of 
the mutual bank to which the r,cturn re.lates, and the Registrar may. if he deems 
it necessary, require the mutual bank so to furnish him with such a report in 
respect of any other of those returns furnished du.ring the financial year. S 

(5) A mutual bank shall, at such times as may be p(escribed, furnish the 
Registrar with the further prescribed information regarding its assets, liabilities 
and contingent liabilities. 

CIIAPTERVI 
'l 

Provisions relaling to AJpects of the Conduct of the Buslruss 
of a Mutual Bank 

Acceptance of deposits and granting ot loans~ adwnces or other credit , 

·54. (1) A mutual bank may, subject to the prov.isions of this Act and such 
directives as may from time to time be issued by the Registrar- · 

10 

· (a) accept deposits and grant loans, advances or other credit in the 15 
Republic; aod 

(b) with tbc written approval of the Registrar accept deposits and grant 
loans, advances or other credit in any state the tenit.ory of which 
formerly formed part of the Republic. 

(2) A mutual bank shall not issue negotiable oertificates of deposit otherwise 20 
than in accordance with such conditions as may be prescribed. 

Restriction on Investments in immovable property and shares, and ou loans 1i1nd 
advances to certain subsidiaries 

55. (1) Subject to subsection (2), a mutual bank that invests money in 
immovable property or in shares, or that lends or advances money to any of its 25 
subsidiaries the main object of which is the acquisition and holding or 
development of immovable property, shall manage its transactions in such 
investments, loans or advances in such a way that the sum of the amounts--· 

(a) invested by it in immovable property, taken at the book value thereof; 
(b) invested by it in shares (exc)uding preference shares that are not 30 

convertible into ordinary shares), taken at the price at which they were 
acquired; and . . 

( c) owing to it by any such subsidiary in respe,ct of a loan or an advance 
granted by it, 

does not at any time exceed the amount of its issued primary and sec-endary sha:re 35 
capital and primary and secondary unimpaired reserve funds referred to in section 
48. plus that part of th.e amount of any surplus resulting from a revaluation of 
assets and which in terms of paragr:aph (a) of the definition of "secondary 
unimpaired reserve funds,, in section 48 does not .rank as secondary unimpaired 
reserve funds: Provided that if immovable property or an undertaking is bought 40 
in by a mutual bank to protect an investment (including a loan or an. advan.ce), the 
amount of such ao iovestmenL shall for a period of five years from the date of 
purchase not be taken into a.coount for the purposes of this subsection. 

(2) The Registrar may in writing exe:rnpt a mutual bank from the provisions of 
subsection (1) on such conditions and to such extent and for such a period as he 45 
may determine. 

Restriction on investments with, and loans and advances to, certain associates· 

56. (1) A mutual bank that invests mo.ney in debt instruments or preference 
shares of any of its associates ( excluding any such associate that is a subsidiary 
referred to in section. SS(l), a mutual bank or a bank), or that lends or advances 50 



60 No.14990 GOVERNMENT OA'ZEITE. 23 JULY 1993 

Ad No. 1:24, U>93 MUTIJAf. BANKS ACT. 1993 

money to any such associate, or that provides guarantees in respect of liabilities 
of such associates, shaH manage its transactions in s-ucb investments, loans, 
advances or guarantees in such a way that th.e swn of the amounts-

(aJ invested by ii in debt instruments or preference shares of such associates 
{excluding debt instmments O[ preference shares that are convertible 
into ordinary shares), taken at die price at which they were acquiroo; 

(b) owing to it by such associates in respect ofloans or advances granted by 
it; and 

(c) of such guarantees,. 

5 

does not at any time exceed 10 per cent of its liabilities, excluding its liabilities in 10 
.respect of capital. and reserves. · 

{2) The sum of the amounts referred to in paragraphs (a), (b) and (c) of 
subsection (1) shall be calculated for the purposes of that subsection by deducting 
therefrom the amount by which the sum of the issued primary share capital and 
primary unimpaired reser\'e funds, referred to in section 55(1), of the mutual bank lS 
exceeds the sum of the amounts referred to in paragraphs (a). (b) and (c) of section 
SS(l). 

' ,·. 

Shares 

S7. (1) A mutual bank shall not issue any shares other than-
(a) shares for ao indefmite period, which shall be paid-up shares of which the 20 

shareholder shall not be entitled at any time to demand redemption, and 
whi.ch tb.e mutual bank shall, subject to the provisions of this section. be 
entitled to redeem after· six months' notice to the shareholder; · 

(b) fixed period shares, which shall b~ , . . . . 
(i) . paid-up shares issued for periods of not less than five yearst 25 

(ii) subscription shares calculated to mature after the expiry of a period 
of not less than three years, 

and of which the shareholder shall not beentided to demand redemption 
and which ·the mutual bank shall not be entitled to redeem before the 
period of issue has expired or the share has. matured; and 30 

( c) permanent inte[est-bearing shares. , . 
(2) Subject to the provisions of this section, a mutual bank may issue any or all 

of the classes of shares described in subsection (1). : 
(3) No mutual bank shall purport to undertake to give more than six months' 

notice of its intention to redeem any indefinite share. and any undertaking so 35 
given shall not bind the mutua1 bank. . 

( 4) A mutual bank shall not give notice ofits intention ,o redeem any indefinite 
share before th~ expiration of a period of one year from the date of issue of that 
share. 

(5) Whenever the period of is&ue of a paid-up med period share expires the 40 
mutual bank shall redeem that share. . 

(6) (a) Whenever the period after which a subscription share is calculated to 
mature, expires, the mutual bank shall redeem 1hat share unless the shareholder 
requests that it be not redeemed. - . · · 

(b) Where a subscription shale is by virtue of the provisions of paragraph (a) not 45 
redeemed- _ . 

(i) the mutual bank may pay out monthly dividends on that share; 
(ii) the shareholder may upon giving three months' notice to the mutual 

bank obtajn redemption of that share; 
· (iii) the mutual bank may upon giving six months' notice to the shareholder 50 

redeem that share. 
(7) Notwithstanding anything contained in this section, but subject to sectlon 

58(4), the registered owner of any share, except a permao.ent int.erest-beariog 
share,. in a mutual bank may upon giving thre'C months' notice obtain redemption 
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of that share if the mutual bank then agrees to redeem it: Provided that no such 
share shall be redeemed before the expiration of a period Q{ 18 months from the 
date of acquisition of that share by the-shareholder: Provided funher that the 
period of 18 mon.ths and the requirement in regard to notice shall not apply-

( a) where the share forms part of the assets in•an insolvent or a deceased 5 
estate; 

: (b) where the registered own.er has: been notified of the intended reduction 
of -the dividend rate in terms of section 58(3) and he .applies for 
redemption during the period of notice mentioned in the said sectio.n; 

(c) where the shareholder has been placed under curatorsbip; 10 
(d) where the shareholder has been placed under judicial managemenl or in 

. Hquidation; · 
(e) in the case of a share ceded to the mutual bank or another mutual bank 

or a bank as collateral security for a mortgage loan, if the cessionary of 
such share requires its redemption; or · 15 

. , (f) - in such other cases as the Registrar may approve either generally or in 
· - .any particular case. . · 

(8) Notwithstanding the provisions of subs.eetion (l)(b), the board of a mutual 
bank may in its discretion, and in the manner and under the circumstances set 
forth in the articles of the mutual ba.nk, repay before the date of maturity the 20 
aggregate amount of the ~riodical contributions made in respect of a subscription 
share and any accn:ied divtdends. 

(9) No mutual bank shall issue any share with a right to a cumulative dividend 
except where such right · limited to the seven years immediately suocee,ding the 
first registration ,of the mutu;il bank and any claim to such accumulated dividends 25 
is limited to the available profits of the satd seven years. . 

(10) .No ·mutual bank shall ~ any paid~p share, except a permanent 
interest-bearing share, at a price other t:han its nominal or face value nor shall it 
redeem any such share at an amount which exceeds the nominal or face value of 
such share. . '· · · 30 

(U) No mutual bank shall issue any share oonf,emng a p.r~ferent claim lo the 
assets of the mutual bank in the ~e of its winding-up. · 

,(12) No mutual bank shall is·sue any"shate which confers upon the hotder thereof 
any voting rights more favourable than those conferred by any of the other shares 
issued by it. . ' , _ 35 

(13) No mutual bank shall grant a loao against the se~rity of any share issued 
by it at a rate of interest which is not at least one per cent on the a~ount of such 
loan higher than the rate of dividend payable on su.ch share. 

:, , ' 

Dividends 
. . ' 

. 58. (1) A mutual bank shall not pay any dividend or bonus on the shares issued 40 
by it otherwise than out of the available profits of the mutual bank. 

(2) Where shares have been issued on condition that for the seven years 
immediately succeeding the registra.tion of the mutual bank concerned its 
members shall be entitled to a cumulative dividend., and the profits available 
during the said period of seven years are insufficient to extinguish such cumula.tive 4S 
dividend. the holders of such shares shall have no claim in respect of any shortfall 
in the amount so payable. · · ' 

(3) Wh.ere a mutual bank has. in terms of its articles, at the time of issue of any 
indefmite or fu:ed period share med the rate of dividend payable in respect of that 
share, the mutual bank shall~ n.otwi.thstanding tbe terms on which the share has 50 
been issued, have the right from time to time to reduce lhe fixed rate of dividend 
so payable after giving the shareholder not less than one month's written notioe of 
the intended reduction.· · , - • 

( 4) Where a mutual · bank issued a fvced period share with the specific 
undertaking that the divide.nd rat.e during the full currency of the share will remain 55 
unalteredt the provisions of subsection (3) shall not apply:. Provided that-:..· 
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(a) such a share shall not be redeemed by the mutual bank before the expiry 
of the period of issue except-
(i) where the share forms part of the assets in. an insolvent or a deceased 

estate; 
(ii) where the shareholder has been placed under curatorship or judicial S . 

management or in liquidation; 
(iii) in the ease of .a share that has been ceded to the mutual bankj 

another mutual bank or a bank as collateral security for a mongage 
loan, if the cessionary of such share requires its redemption; or 

(iv) in such other cases as the Registrar may approve either generally or 10 
in any particular case~ and · 

(b) the mutual bank shaH not grant a loan against the security of such a share. 

Undesirable practices · 

59. (1) A mutual bank-
( a) shall not effect any transaction as an undisclosed principal or in any other 1S 

manner otherwise than in its own name; · 
(b) shall hold all its assets in its own name, excluding any asset~ 

(i) bona fide hypothecated to secure an actual o.r potential liability; 
(ii) in respect of which the Registrar has approved in writing that it may 

be held in the name of another person; or . 20 
(i,i) f alliog within a category of assets designated by the Registrar by 

notice in the Gozeue as a category of assets which may beheld in the 
name of another person; 

( c) shall not show in its annual financial statements contemplated in section 
43 or in any return referred to in section 53(1),(b) as an asset any amount 25 
representing the cost of organization or extension or the purchase of a 
business or a loss (including a loss originating from the sale of an asset) 
or bad debts; 

(d) shall not before provision has been made o~t. of profits for the items 
referred to in paragraph ( c)- 30 
(i) open any branch or agency or any further branch or agency; or 

(ii) pay out dividends on its shares; 
(e) shall not. for the purpose of effecting a money lending transaction 

directly between a lender and a borrower, perform any act in the 
capacity of an agent except where the funds to be lent in terms of the 35 
money )ending transaction are entrusted by the lender to the mutual 
bank subject to a written contract of agency in which. in addition to any 
other terms thereof, at least the following matters shall be recorded: 
(i) Coofirmation by the lender that the mutual bank acts as his agent t 
(ii) that the I.ender assumes, except insofar as he may in law have a right 40 

of recovery against the mutual bank, all risks connected with the 
placing by the mutual bank of the funds. entrusted to itby the lender; 
and 

(ill) that no express or implied guarantee regarding the payment of any 
am.ount of money owing by one per:soo to another in pursuance of 45 
the relevant money lending transaction is furnished by the mutual 
bank; · · 

(/) shall not in its accounting records record any asset at a value increased 
by the amount of a loss i.ncuued upon the reaJization of another asset; 

(g) shall not conclude a repurchase agree.ment in respect of a fictitious asset 50 
· or an asset created by means of a simul,ated tranS,acti_on; and 

(h) shall not purport to have concluded a repurchase agreement with.out-
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(i) such agreement being substantiated by a written document signed 
by the other party thereto~ and , ; 

(ii) the details of such ag.reement being recorded in the accounts of the 
.mutual bank as. well as in the accounts, jf any, kept by the mutual 

, bank in•the name of such other party. · S· 
(2) The Registrar may- . : : 

(a) in writing notify a mutual bank that a practice employed by that mutual 
. bank and specified in the notice constitutes an undesirable practice for 

. that mutual bank; or : 
(b) by notice in the Gazettedec]are a practice specified in the notice to be an 10 

undesirable practice for mutual banks specified in the notice or for all 
mutual banks, - . . 

and a mutual bank that, after the expiry of a period of 21 days as from the date of 
a notice received by it by virtue o.f paragraph (a) or applicable to it i_n terms of 
paragraph {b). employs a practice that constitutes an undesirable practice for it by 1S 
virtue of such a notice, shall be guilty of an offence. 

(3) A mutual bank shall, upon receipt from the Re.gistrar of a writte.n request 
to that effect> discontinue the :publication or issue of an}_'. adve~isement, brochure, 
prospectus or similar document,. specified in the reques.t. that contains informa­
tion which is not a corree-t statemen~'pf fact, or tbe publication 9r issu~ of which 20 
is, in the opinion of the Registrar, not in the public interest. . . . 
Shaceholdiog In insurer 

60. Except with the prior written approval of the Registrar, no mutual bank and 
no associate of a mutual bank shaU, either jointl.y o.rindividua.lly, hold shares in 
any registered insurer as defined in section 1 of the lnsuraoce Act, 1943 (Ac.t 25 
No.·27 of 1943),.to the·e:xtent to which the· nominal vaJue of those shares exceeds 
49 per cent of the nomin3:l value of au the issued ~hare~ ·of su;ch pisu.rcr. 

CHAPTER VII 
. . 

Conversion of Mutual &nJcs 

Dermitions 

61. (1) In this Chapter, unless. the context otherwise indicates- • 
••applicable date,., in relation. to a conversion of a mutual bank into a bank, me~s 
the date of such conversion or, if any other date is specified in the conversion 
scheme relating to such conversion as the applicable date for purposes of such 

30 

conversion, that other date~ • . 35 
"conversion into a bank" means a conversion into a public company that is in 
terms of section 69(1) deemed to be registered as a bank; . 
"conversion scheme" means a scheme regulating the conve.rsion of a mutual bank 
into a bank and governing the reciprocal rights and obligations of th.e parties to the 
conversion, and in particular- . . . . 40 

"(a) specifying the basis, terms. and conditions on which the conversion is 
effected; 

(b) providing for the issue of shares or all the shares in the public company 
es.tablished by the convenioo to a public company (if any) registered in 
the circumstances mention.ed in .s.ection 66(1) as a controlling company 45 
in respect of the bank; and · 
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(c) · providing, subject to subsections (2) and (3); for an offer, either to 
persons who immediately before the applicable date a.re holders of a 
qualifying interest in the mutual bank or to such peisons and tomernbers 
of the public, to take up share&- · 
(i) if no cootrollirlg company referred to in paragraph (b) is contem• 5 

plated, in the public company estabJished by the conversion; or 
(ii) if such a oontroHing oompany is contemplated, in such controlling 

company or in both such oootrolling company and the company to 
be established by the conversion~ 

0 qualifying interest", in ·relation to a mutual bank that is converted into a bank, 10 
means any share in such a mutual bank issued in terms of section 57, to the extent 
to which such share immediately• before the applicable date is paid up in 
a.coordance with the oonditions attaching to the paying-up of such share, but 
excludes any share, other than a permanent interest-bearing share, issued by the 
mutual bank during the 12 months ( or such shorte,r period as may be detennined 15 
by the mutual bank with the approval of the Registrar) immediately preceding the 
applicable date to the extent to which that share bas not been paid .for out of the 
proceeds. of a share in such mutual bank which has been redeemed during the said 
period. · 

(2) Any person who immediately before the applicable date is the holder of a 20 
qualifying interest in the mutual bank which is oonverted into a bank shall, 
notwithstanding any provision to the contraf}', not be en.titled to any shares 
contemplated in paragraph ( c) (i) or (ii), of the definition of "coo.version scheme'' 
ilb~· · 

(a) is not resident. in the Republic; or ! 25 
(b) is a juristi.c person 1hat has not been incorporated in the Republic. 

(3) Sha.res oontemplated in paragraph (c)(i) or (ii) of the definition of 
"conversion scheme'' may be offered to membel:S of the public to the extent only 
to which they are not taken up by persons h.olding imm.ediatel.y before the 
applicable date a qualifying interest in the mutual bank oonccmed. : 30 

0 I • t 

ConveRion of mutual banks into banks 

6:2. (1) A mutual bank that is finally registered~ a mutual bank in terms -of this 
Act and that desires to carry on business as a bank may with the approval of the 
Registrar and under the authority of a special resolution adopted at a special 
general meeting of members of the mutual bank be oonverted into such a bank m 3S 
a.coordance with the provisions of this Chapter. · 

(2) A special resolution referred to in subsedion (1) may be adopted by a mutual 
bank notwithstanding the provisions of its articles or the provisions of this Act, 

AppUcation for Reg.istrar's approval 

63. (1) A mutual bank contemplating to hold a general meeting of members for 40 
the purpose"of adopting a special resolution referred to in section 62, shall before 
it convenes such a meeting apply to the Registrar on the prescribed form for his 
approval contemplated in that section. · -

(2) An application referred to in subsection (1) shall be aooompanied by the 
following documents in duplicate, namely- 4S 

(a) an exposition of the reasons for the proposed conversion and of the 
manner in which it is proposed to effect the conversion; 

(b) a proposed oonversion scheme; 
(c) a proposed memorandum and articles of association for the public 

company to be established by the conversi.on; SO 
( d) the memorandum and articles of association o.f any public company (if 

any) intending to apply for registration as a con.trolling company in 
respect of the proposed bank in the circumstances mentioned in section 
66(1) or. if such company is yet to be formed, the proposed memoran• 
dum and articles of association; and 55 

(e) a proposed special resolution- . 
(i) authorizing .in accordance with the conve.rsion scheme the conver­

sion of the mutual bank into a bank; 
(ii) approving the p.rovisions of the proposed oonvemon scheme; 
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(iii) adopting the proposed memorandum and articles of association 
referred to in paragraph (c); 

(iv) approving, if a controlling company for the bank is contemplated. 
the memorandum and articles of association or Che proposed 
memorandum and articles of association, as the case may be. 5 
referred to in paragraph (d); 

•(v) designating persons to act as the first directors of the proposed 
bank;and 

(vi) providing for- any such other · matters. in connection with the 
conversion as .may be regarded necessary. 10 

(3) A mutual bank that applied in terms of subsectjon (1) for the Registrar's 
approval shall furnish such additionnl particulars in connection with its application 
as the Registrar may require. 

Consideration of application 

64. (1) The Registrar shall not grant his approval for the conversion of a mutual 15 
bank into a bank. if he is of the opimon-

(a) that any of the documents mentioned io section 63(2) is inconsistent with 
a provision of the Banks Actt 1990 (Act No. 94 of 1990), or contains a 
provision that is undesirable; 

(b) that the basis or conditions on which it iscontemplatedtooffersharesin 20 
the company to be established by the conversion or in any proposed 
oontroUing oompany, to persons referred to in paragraph (c) of the 
definition of "conversion scheme" in section 61, or to such persons aod 
to members of the public, are not reasonable and fair or may otherwise 
have the effect that a person will acquire an interest in the proposed 25 
company or in. any proposed controlling company which is inconsistent 
with a provision of the Ban.ks Act, 1990; or · 

,(c) that the application does n.ot comply with a ~equirement of the Banks 
Act, 1990. · 

(2) ( a) For the purposes of considering th.e basis and co.nditioos on which ft is 30 
contemplated to offer shares in the proposed company or in any p.roposed 
controlling company to penons referred to in paragraph (c) of the definition of' 
0 convers[on ~cbeme•• in section 61, or to such persons and to members of the 
public,' the Registrar may. aft.er consultation with the mutual bank, designate a 
person to investigate and advise him, independently of the mutual bank, on tbc 35 
reasonableness and fairness of the proposed basjs and conditions. 

(b) The costs of an investigation in terms of paragraph (a) shall be paid by the 
mutual bank. · 

(3) The Registrar shall not refuse any application on the ground of subsection 
(t)(aJ or (b) without having afforded the mutual bank a reasonable opportunity 40 
to adjust the relevant document in accordance with his requjrements. 

. ' . 

Sptclal general meeting to authorize conversion 

65. (1) As soon as the Registrar has granted approval for the conversion of a. 
mutual bank into a bank. the mutual bank may convene a special general meeting 
of members in accordance w.ith this Act. and its articles for the purpose of adopting 45 
the special resolution ref erred to in section 62. · 

(2) The documents laid before any such meeting shall consist of-
(a) the documents mentioned in section 63(2) or• if the Registrar has refused 

to grant approval for the conversion unless any of such documents are 
adjusted in accordance with his req\Jirements, the said documents as so 50 

· adjusted; an.d 
(b) any additional documents that the board of directors of the mutual bank 

may fmd necessary. 
(3) U such meeting adopts the proposed special resolution submitted to it by 

virtue of subsection (2)( a), the Registrar shall, at the request of the mutual bank, 55 
issue a •certificate to it to the effect that he has granted approval for the proposed 
conversion. 
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Registration of controlling company in respeet of bank est.abUshed by conversion 

66. (1) A public company intending to acquire control over a bank C$tablished 
by a conversion in terms of this Chapter may. notwithstanding section 43(1) of the 
Banks Aet. 1990, apply in terms of that section for registration as a controlling 
company in respect of such bank at any time after the special resolution rcfeued S 
to in section 62 authorizing the conversion has been adopted. 

(2) A company that applied for registration as a controlling company in the 
circumstances .mentioned in subsection (l) shall not be registered as such. a 
controlling compa ny before tl1c bank in respect of which it applied is established. 

(3) In addition to any other condition which the Registrar may itnpo.se under 10 
section 44(1) of the Banks Act, 1990t in respect of a company applying for. 
registration as a controlling company in the ·circumstances mentioned in 
subsection (1), he may impose a condition re'lulring the company-

,(aJ to acquire control over the bank within a spe~fied period aiter the 
establishment of the bank; 15 

(b) to make an oUer, within a specified period, to persons referred to ia 
paragraph (c) of the definition of ••conversion scheme" in section 61(1), 
or to such persons and to members of the publict to take up shares .in it 
in accordance with the relevant conversion scheme. 

( 4) No registration fee and additional fee referred to in section 63(2) of the 20 
Companies Act shall be payable in respect of the registration in terms of th.e 
Companies Act . of the memo.randum and articles of association of a publ.ic 
company fonned specifically for the purpose of obtaining registration jn terms of 
this se.ction as a controlling company: Provided that the said fee shall become 
payable if such a company fails to apply for, or is unable to obtain, registration as 2S 
such a controlling company. 

Registration.of memorandum ~d arti.clesof assedation by Registrar of Companles 

<n. (1) A mutual bank shall be converted into a bank upon registration by the 
Registrar of Companies in terms of section 63 of the Companies Act, of the 
memorandum and articles of ~sociation of the pubHc company that is established 30 
by the conversion. . . 

(2) The Registrar of Colllpanies shall, n,;,twithstanding the Companies Act, be 
CODlpetent to register the memorandum and articles of association .of a public 
company established by the conversi.on of a mutual bank into a bank. but shall not 
register such a memorandum and articles of association unless the applicatlon is 35 
accompanied by a certificate issued in terms of secdon 65(3). 

(3) For the purposes of the registration of the memorandum, and articles of 
assoc.iadon of any such. company in terms of the Companies Act-

(a) the per-sons referred to in section 63(2)(eJ(v) shallt if they aocept tbdr 
appointment as the first directors of the company, sign the memorandum 40 
and articles of association as if they were the subscribers · of the 
memorandum and articles of ~ation of such company as contem-
plated in section 54(2) of the Companies Act ; and · 

(b) no registration fee and additional fee referred to in section 63(2) of the 
Companies Act shall be payable. . · 45 

Notice in G~e of conversion 

68. (1) Within 14 days of any conversion. in terms of section 67, the company 
established by the conversio.n shall forward two certified copies of its certificate of 
incorporation and Its memorandum and articfes of association to the Registrar• 
and upon receipt of such documents the Registrar shall, against payment of the 50 
prescribed registration fee t issue to it a certificate of final registration as a bank. 
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(2) The Registrar shall giv,e notice in the Gault~ of any conversion in terms of 
this Chapter. 

Effects of conversion 

69. (1) The juristic person that e,dsted as a mutual bank before chc conversion 
shall, notwi.thstanding the oonversion, continue to e:dst as a juristic person, but in S 
the form of a public company deemed to be registered finaUy as a bank in terms 
of the Banks Act., 1990, and as £rom such conversion--

( a) the provisions of the Banks Act, 1990, &hall apply to it; 
(b) the provisions of this Act shall cease to apply to it; 
(c) a refere.nce in an.y document to the former mutual bank shall, unless 10 

inconsistent with the context or otherwise clearly inappropriate, be 
construed as a reference to the bank; 

(d) the persons who immediately before the conversion were directoJS ohbe 
former mutual bank shaU vacate their offices as .such directors and the 
persons referred to in section 63(2)(e)(v) shall become the directors of 15 
lhe bank; 

(e) the persons who immediately before the conversion were shareholders 
or members of the former mutual bank shall cease to be such 
shareholders or members; 

(I} all investments in the form of sh.ares, excluding permanent interest- 20 
bearing shares~ issued by the former mutual bank and which imme­
diately before the conversion were not yet redeemed shall be deemed to 
be flXed deposits with the bank; and 

(g) all investments in the form of permanent interest•bearing shares issued 
by the former mutual banksha11 bede,emed to be debt instruments issued 25 
by the bank in tenns of paragraphs (i) to (iv), inclusive, o.f the definition 
of "secondary sbar,e capital" in section 70(1) of the Banks Act, 1990. 

(2) The conditions and any tax benefit that were immediately before the date of 
conversion applicable to an investment in the form of shares r,eferred to in 
subsection (l)(fl shall, notwithstanding the provisions of the said subsection but 30 
subject to the provisions of the Income Tax Act, 1962 (Act No. 58 of 1962), 
continue to apply to the investment for a period of 10 years or until it is redeemed, 
whichever period expires first. 

(3) A conversion of a rnutual bank into a bank shall not affect anything lawfully 
done by the mutual bank before its conversion. . 35 

( 4) Profits which ac-erued to a mutual bank prior to its conversion into a bank, 
and to the extent to which such profits are used for the dec]aration and payment 
of a dividend to a oontrolling company registered in respect of it in terms of section 
661 shall for the purposes of paragraph 48 of Schedule 4 to the Companies Act, not 
be deemed to be pre-acquisition. profi.ts. 40 

Issue of s~tm!S ~ persons ~ho were ~embers of former mutual bank . 

70. (1) An offer to persons referred to in paragraph (c) of the definition of 
11conversion scheme" in seotion 61 to take up shares in a company estabJished by 
a conversion in terms of t,his Chapter or in any company registered or to be 
registered as a controlling oompany in respect of any such company, shall be made 45 
in writing to each individual person, and any such offer shall be accompanied by 
a statement issued by the company concerned and containing such particulars in 
connection with the offer, the conversion, the compan·y•s profit and business 
prospects and general state of affairs and the other affairs of the company required 
in tenns of the Companies Act to be specified in a prospec,tus, as the Registrar may 50 
require. 

,(2) The provisions of the Companies Act with respect to the issue of a 
prospectus or regulating ~ny other requirements with which an offer of shares is 
required to comply• shall not apply to any offer of shares referred to in subsection w. ~ 
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. . 
(3) ( a) An investment deemed in terms of section 69(1) (fJ to be a ftxed deposit 

with a bank. or any portion of such an investment., may, notwithstanding the 
conditions attached thereto, be made immediately repayable upon a request in 
writing by the depositor to the bank to apply the proc,eeds of such investment. or. 
the said ponion thereof, towards the payment for shares in the bank, or in any 5 
company registere~ or to be regist.ered as a controlling company in respect of sucb 
bank, chat may be allocated to the depositor in pursuance-of an offer referred to 
in subs~ction (1). . . ,: . . . 

(b) Any condition or beneJit attached to an investment deemed in terms of 
section 69(1)(/) to be a fixed deposit, shall lapse in respect of such investment to 10 
the extent to which such investment was applied towards tb.e payment for shares 
in accordanoe with paragraph (a) of this subsection. . . 

(4) No stamp duty in terms of the Stamp Duties Act, 1968 (Act No. 77 of 1968), 
shall be payable in respect of-

( a) the issu.e of shares in the public company established by :such conversion, 15 
· to a controlling company iegistered1n respect of it inter.ms of ~tion 66; 
(b) th.e issue of shnre-s in pursuan~ of any offer refer-red to in subsection (1): 

Provided that this paragraph shall not be oonstl'_lled as exempting from 
stamp duty any issue of sitar~ to a person r~ferred to in sub~ection (1) 
where such shares are issued to such peTSonin pursuance of a public offer 20 

. of shares cont~mplated in section 61(3); or . 
(d) the registration of the transfer of shares in the public company 

established by such conversion or in its subsidiary, which shares were 
sold or otherwise disposed of by that public company to a controlling 
·company registci:ed in respect of it in ~uns of section 66. if such safe or 25 

, disposal has been approved bf-the Registr~. . 
(5) No amount in terms of section 75(3) of th~ q>mpaoies Act shall be payable 

in resp~t of an increase of the share capital of a controlling company registered 
in terms of section 66 to the e~tent to which such increase Qf the share capital is 
necessary to make an offer of &bares refcned to in subsection (1) of this section: 30 
Provided that if fewer. share~ than the number re-presenting such increase in the 
share capital are taken up in pursuan~ of such an offer, th_e amount referred to 
above shall be payabl.e on that portion of the increase repre-sent.ed by the shares 
not taken. up, and such amo~nt shall be payabl~:within 30 days ~tom the date on 
which the share offer closed. . . 35 

(6) Shares referred to in subsection (1) shall not be offered, allocaied or issued 
t!) persons h~lding a qualifyjng inter1rst of lesser value than an amount determined 
in the ;conversion schem.e; but such· shares shall, subject to section· 61 (2), be 
offered, alloca~ed or issu~ to a t~tee appointed for such persons by the bank 
with the approv~l of ~e Registrar. which trustee shall as .soon as may be 40 
practicable sel~ ~uch, shares·, or the rights thereto. and distribute the net proceeds 
among those persons. · 

i_ , . 

.:. 

CBAPIERVW 
. . 

Amalgamtztiott, Winding-up and Dis.soludon ·. 

Amalgamation and transfer of assets and liabilities 45 

71. (1) Two or more mutual banks may with the written approval of the 
Registrar amalgamate and become one mutual bank, and a mutual bank may with 
like approval transfer all or part of its assets and liabilities to another mutual bank 
or to a bank finally registered as such in tenns of the Banks Act. 1990 (Act No. 
94 of 1990). SO 

(2) Th.e proposed terms and conditions of an amalgamation or transfer in terms 
of subsection ( 1) shall be submitted in advance to the Registrar~ who shall, subject 
to paragraphs (a) and (b) of subsedion (3), approve tbe proposal conc~rned as 
drafted or with such modifications as- he may deem necessary. 
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(3) No transaction involving the amalgamation of mutual banks or the transfer 
of assets and liabilities from one mutual bank to another mutual bank or to a bank 
shalt be of any force or effect unlcs.s-

(aJ the Registrar is satisfied that such transaction will riot be detrimental to, 
· the public interest or cause undue hardship to, the members of any of the 5 
mutual banks concerned or of the mutual bank or bank concerned, as the 
case may be; . 

(b) in the case of an amalgamation of two or more mutual banks or the 
transfer of assets and liabilities from one mutual bank to another mutual 
bank~ the agreement specifically provides that there shall be no division 10 
of the profits or of any of the reserves of the .mutual banks concerned 
among their members, but nothing in this paragraph shall be construed 
as preventing the making of reasonable provision out of the profits of a 
mutual bank for compensation to its officers (other than directors,. 
alternate directors or membe.rs of local boards) for any resulting loss of 15 
office or for payment in reoognition of past services rendered by such 
officeis; 

( c) the provisions of the agreeme-nt for the contemplated amalgamation or 
transfer are confirmed by specia\ resolution by each of the mutual banks 
concerned or by the mutual banlc. concerned and the bank concerned, as 20 
·the case may be. 

( 4) The notice convening a special general meeting for th.e confirmation of any 
such amalgamation or transfer shall contain or have attached to it the complele 
terms and conditions of the relevant agreement. · 

(S) Notice of the passing of the special resolution concerning such amalgama- 25 
tion or.transfer. together witll a copy of such resolution and the full te:nns and 
conditions of the proposed amalgamation or transfe.r duly certified by two 
directors and the secretary of each of the parties concerned., shall be sent by eacb 
of the parties affeeted to the .Registrar and shall be registered by him. 

(6) The amalgamation or transfer shall take place upon the terms and conditions 30 
set forth in such resolution . 
. · {7) Upon registration by the Registrar of the appropriat.e noticecs- . 

(o) · of any amalgamation; the individual mutual banks that were parties to 
the transact.ion shall be deemed to be dissolved and the Registrar shall 
•cancel their registration and at the same time and in their stead register 3S 
the new mutual bank in terms of this Act; 

(b) of any such transfer of all the assets and liabilities of a mutual bank, the 
mutual bank whose assets and liabilities. are subject to 11:ansfet shall be 
deemed to be dissolved and. its registration. shall be cancelled by the 

. Registrar. 40 
(8) The liquidator o.f a mutual bank that is being wound up voluntarily or by the 

oourt; or the judicial manag.er of a mutual bank. may transfer all the assets and 
liabilities. of the mutual bank being wound up or under judicial management to 
another mutual bank or a bank: Provided that subse<:tion (3)( c) and subsection ( 4) 
shall not apply to a mutual bank that is being wound up. 45 
· (9) Upon the registration by the Registrar of the notice of the amalgamation of 

two or more mutual banks or of the transfer of the assets and liabilities of any 
mutual bank to another mutual bank or a bank, all the assets and liabilities of the 
mutual banks so nmalgamat.ed sh~] become assets and liabilities of the mutual 
bank registered in their stead, or, as the case may be, all, or, in the case of the 50 
transfer of only part .of the assets and ljabilities of a mutual bank, that part of• the 
assets and liabilities of the mutual bank transferring assets and liabilities shall 
become asset'S and liabilities of the mutual bank or the bank to which they are 
transferred. · 

(10) The officer in charge of a deeds registry or other office in which is regjste~ed 55 
any mortgage bond pr any unmovable property which is.transferred in accordance 
with subsection (9). shall, upon prQducti.on to him by the mutual bank or bank 
~~ceined .o,f ~~ch bond ~r ,of the title ~e~d of such jmmovable propeny and a 
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certificate by the Registrar of the registration by him of the n.otk.e of 
amalgamation or transfer, as the case may be, make such endorsements upon such 
bond or title deed and such ,entries in his registers as are neces.sary by reason of 
such amalgamation or transfer. 

(11) The amalgamation of mutual banks or transfer of assets and liabilities of a 5 
mutual bank under the provisions of this section shall not affect the rights of any 
creditor of any of the mutual banks concerned or of the mutual bank or bank 
concerned. · 

(12) In the case of a transfer of assets and liabilities of a mutual bank t.o a bank. 
provision may, subjcct to subsection (14), be made in the relevant transfer 10 
agreemeot for compensation to members of the mutual bank. taking into account 
the unimpaired reserves of the mutual _bank, by way ~f either a cash payment or 
a right to take up shares In the transferee institution or its oontrolling company. 
and provision may be so made for compensation to officers. of the mutual bank 
mutalis mutandi.s in accordance with subsection (3)(b). 15 

(13) The basis on which and conditions · subject to whi.ch compensation 
contemplated in subsection (12) to members shall take p!acc. aod also tb.e amount 
of the unimpaired reserves of the mutual bank on the date of the lateit return 
submitted to the Registrar in terms of section S3(1), and, in the case of cash 
payments, also the estimated total amount of such payments, shall be furnished in 20 
the relevant agreement for the transfer. · ·· 

(14) A resolution to offe.r compensation referred to in subsection (12) t.o 
members, must be approved by both parties to the agreement for the transfer of 
assets and liabilities. by separate special CC$olution, and .shall provide that...:... 

( a) only a member who on the day immediately prior to the dat.e detennined 2S 
for the transfer of assets and liabilities betd shares in the transferor 
mutual bank and which shares had been issued to such a member at least 
12 months prior to that date. or which had been pa.id for out of the 
proceeds of shares red.eemed by that mutual bank· during the said 12 
months, shall qualify (or such compensation; 30 

(b} such a tne01ber shall nevertheless not be entitled to the compensation if 
he-
(i) is not resident in the Republic;. or 
(ii) is a body corporate that is not incorporated in tbe Republic; and 

(c) such a member who is the holder of subscription shares in the transferor 35 
murual bank shall qualify for su.cb compensation only to the extent to 
which such shares are paid up on the day referred to in. paragraph (a). 

(15) Upon the uansfer of assets and liabilities from a mutual bank to a bank, all 
investments in the form of shares, excluding permanent interest.:bearing shares. 
issued by the mutual bank and which prior to, the date of the transfer of its assets 40 
and liabilities have not yet been redeemed, shall be deemed to be fixed deposits 
with the transferee bank. · 
• (16) The conditions and any tax benefit which immediately prior to the date of 
transfer o,f assets and liabilities were app!icable in respect of an inv-estment in the 
form of shares referred to in subsection (15) shall, nol withstanding th.e provisions 45 
of that subsection but subject to the provisions of the Income Tax Act, 1962 (Act 
No. 58 of 1962), co.ntinue to apply to the investment for a period of 10 years or 
until it is red~med, whichever period. expires first. 

Transfer of part of a mutual bank's business 

72. (1) A mutual bank may, with the written consent of the Registrar and on the SO 
conditions determined by him, transfer that part of its business which is conducted 
ln a particular area and which oonslitutes a minor portion of its total business, to 
another mutual bank or to any other iostitutio.n appro'led for the p~e by the 
Minister. 

(~) When a mutual bank proposes to ttansfcr part of its business in tenns of SS 
subse.ction (1), it shall furnish to the Re,gi.strar a return setting forth to the 
satisfaction of the Registrar all its assets and liabilities and, separately, those assets 
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and liabilities which it proposes to transfer,. and also a copy of the agreement 
setting out the proposed terms and conditions of the transfer. 

(3)The prov1sions ofsubsections (2), (3), (4), (5), (6), (10) and (11) of section 
7l shall mulalis mutandis· apply in relation to the assets and liabilities transferred 
in terms of subsection (1) of this section. 5 

(4) For the purposes of the transfer of assets and liabiUUes in terms of this 
section a mutual bank which takes transfer of part of the assets and liabilities of 
another mutual bank may :issue debt instruments on the conditions approved by 
the Registrar~ and· the last-mentioned mutual bank may invest in such debt 
instruments and in shares of lhc first-mentioned mutual bank. . 10 

(5) The Registrar shall not give his consent to the transfer of part of the assets 
and liabilities of a mutual bank unless-

( a) he is satisfied, having• reg.ard to aU the circumstances. including any 
statutory requirements in regard to liquid assets and minimum capital 
and reserves, that a reasonable and fair division of the assets, rese[VCS 15 
and other liabilities of the mutual bank concerned has been made with 
regard to the transfer of the relevant part of its business; and 

(b) the agreement referred to in subsection (2) provides that the mutual 
bank transferring part of its assets and liabilities shall from time to time 
invest in stock, debt .instruments or shares issued by the transferee 20 
mutual bank or institution, as the case may be, in order that: such mutual 
bank or institution may Jepayde,posits which the first-meotio.ned mutual 
bank lransferred to it and which are withdrawn on the first manuity date 
subsequent to the date of the said transfer of assets and liabilities and 
may rede:em, during such period as the Registrar may approve and on 25 
the a>nditions set oul in the said agreement, any shares in it so 
transferred. . 

(6) Upon the registration by the Registrar of the notice of the transfer of part. 
of the assets and liabilities of any mutual bank to aoothel" mutual bank or other 
institution, the assets and liabilities transferred sha11 become assets and Uabilides 30 
of the transferee mutual bank or institution, as the case may be. 

Judicial management 

73. (1) Subject to the pi,ovisions of this Act, the prnvisions relating to the 
judicial mana.gement of companies contained in. the Companies Act, sba11 mutatis 
muJandis apply to a mutual bank. · 35 

(2) A judicial management order may be granted in respect of a mutual bank by 
the court on the application of the Registrar or of the mutual bank. 

Voluntary winding.up of mutual bank . . 
"74; (1) A mutual bank may be wound up voluntarily if th~·members so decide 

by special resolution. · · · · . · 40 
(2) Subject to tb.e provisions of this se.ction. the.provisions of th.e Companies Act 

relating to the voluntary winding-up of companies shall mwatis mutandis apply to 
any mutual bank. 

(3) In the application by ~tue of the p~ovisions of subsection (2). in relation to 
thewinding•up of a mutual bank, of section 357 of the Companies Act, subsection 45 
(3) of that section shaU be deemed to have been amended to read as follows: 

.. (3) A copy of every special resolution for the voluntary winding-up of any 
mutual bank, passed under sec.tio)).349, and of every order of court amending 
or setting aside the proceedings in relation to the winding•up shall, within 14 
days after the registration of tbe resolution in terms of section 200 or the 50 
making of the order. be transmitted by that mutual bank to the officers and 
_n:gistrars referred to in paragJaphs (a), (b) and (c) of subsection (1). as well 
as to the Registrar of Banks,"~ 
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(4) During the voluntary winding-up of any. mutual bank the liquidator shall 
furnish the Registrar with every return or statement that the mutual bank 
concerned would have been obliged to furnish to the Registrar in terms of this Act, 
were such mutual bank not being wound up. · 

(5) The liquidator of the mutual bank shall forward to the Registrar a copy of 5 
every notice or account that, in terms of the provisions of the Companies Act as 
applied by subsection (2), he is required to furnish to the Master of the Supreme 
Court. 

Windlng•up by court 

75. (1) Subject to the provisions of this secti.on, the provisjons of the Companies 10 
Act relating to the winding-up of companies by the court shaH muJatis mutandis 
ap~ly to every mutual bank. , 

(2) Ao order for the wjnding-up of a mutual bank may be granted by the court 
on the applica1ion of any creditor or of the Registrar o.r of the judicial manage.r of 
the mutual bank: Provided that the Registrar shall have the right to oppose any 1S 
such appUcation made by any other person. 

(3) The court may give to the liquidator any directions which to it may appear 
to be suitable .in the circumstances, due regard being had to the interests of 
members and creditors of the mutual bank. 

( 4) An order for the winding-up of a mutual bank. by the c,0urt shall not be made 20 
unle~ the court is satisfied that it is not desirable that the mutual bank be placed 
under judicial management. 

(5) The provisions of subsections (3). (4) and (5) of section 74 shaH mtdaJis 
mutandis apply in the case of the winding-up of a mutual bank by the court. 

(6) In the application, by virtue of the provisions of subsection (1), in relation 25 
to the winding-up of a mutual bank, of section 346 of the Companies Act~ 
subsection (4) of that section shall be deemed to have been amended to read as 
follows: 

"(4) (a) Before an application for the windin.g-up of a mutual bank is 
presented to the Court, a copy of the application and of every affidavit 30 
confirming the facts stated t.herein shall be lodged with the Registrar of Banlcs 
and with the Master. 

(b) The Registrar of Banks or the Master may report to the court any facts 
ascertained by him which appear to him to justify the Court in postponing the 
hearing or dismissing tbe application, and shall transmit a copy of that n~-pott 35 
to tho applicant or his agent and to the said mutual bank.''. 

App,ointment of Judicial manag-er and liquidator 

76. Notwithstanding the provisions <>f the Companies Act. as applied by 
sections 73, 74 and 75 of thisAGt, no person other than a. person recommended by 
the Registrar s.hall be appointed by the Master of the Supreme Court as judicial 40 
manager, provisional judicial manager. liquidator or provisional liquidator of a 
mutual bank. · 

Dissolution of mutual bank 
. ' 

77. (1) When the affairs of a mutual bank have been completely wound up as 
contemplated in section 419(1) of the Companies Act. as applied by sections 74 45 
and 75 of this Act. th.e responsible Master of the Supreme Court shall transmit to 
the Registrar a certificate to that effect and the Registrar shall upon receipt of such 
certificate cancel the provisional or final re,gistration, as the case may be, of the 
mutual bank concerned • 

. (2) A mutual bank referred to in subsection (1) shaU be dissolved with effect SO 
from the date of the cancellation, in tenns o.f subsectlon (I). of its registration. 
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( 4) The applicants shall give security for the cos.ts of the proposed investigation 
before the inspector is appointed. 

(5) All expenses of and incidental to the investigation shall be recovered by the 
Registrar from the applicants or from the mutual bank. or from the memben or 
officers or former members or officers of the mutual bank, in such proportions as S 
the Registrar may direct. 

(6) An inspector appointed under this section may require the production of all 
or any of the books, accounts, securities and docUDients of the mutual bank, and 
may examine on. oath or affirmation any person who is or formerly was an officer t 
auditor, member or agent in relation to its business and may administer an oath 10 
or acoept an affirmation aooordingly. 

(7) The court may. whenever application is made to it for the winding-up of a 
mutual bank or for the placing of a mutual bank under judicial management, 
direct the Registrar to exercise the pow.~rs conferred upon him by this section. 

(8) An inspector appointed under thifsection shall report to the Registrar and 1S 
the Registrar shaH transmit oopies of the report to the applicants (if any) and to 
the mutual bank .. 

lnYtstigation by inspe(tor appolnted by mutual bank 

83. (1) The members of a mutual bank may by speciaJ resolution appoint an 
inspector to investigate the affairs of the mutual bank. 20 

(2) The inspector so appointed shall have the same powers and be subject to the 
same duties as an inspector appointed under section 82 and shall report in such 
manner and to such persons as the mutual bank has by its resolution directed and 
shall send a copy of the report to the Registrar. 

Information to he furnished to inspectors ~ 

84. (1) Any person who is or formerly was ao officer, auditor, member or agent 
of a mutual bank whose affairs are being investigated under section 82 or 83 shall 
produce to the inspector an the sealritiest accounts, books and documents in his 
custody and give all information relating to the mutual bank that may be available 
to him and that the inspector may r,equire. 30 

(2) Any such person who is or formerly was an officer. auditor. memberor agent 
of the mutual bank and who refuses to be swom or to make an affirmation o.r to 
produce any such securities,. accounts, books or documents or to answer any 
question put to him by such inspector relating to the affairs of the mutual bank, 
shall,. whether or not the answer may tend to incriminate him, be guilty of an 35 
offence. 

(3) Any person who, havins been sworn by or made an affirmation to any such 
inspector, knowingly makes any false statement in relation to any matter which is 
the subject of the Investigation, shall be guilty of an o.ffence and liable on 
conviction to the penalties applicable in respect.of the crime of perjury. 40 

AppHcatfon for shares or fOJ" leave lo make deposits 

85. (1) No pe.rson shaU be permitted to become a member of or a depositor with 
a mutual bank unless he has signed a form applying for shares in tbe mutual bank 
or applying to be all~wed to make deposits with the ~utual bank, as the case may 
k ~ 

(2) Every person signing any such foan shaD upon request be furnished by the 
.mutual bank with a copy thereof. . . 

(3) Every such form shall .have printed or written thereon the whole of section 
78. 

Certification of returns and other documents 

86. Any retum or other document to be furnished to the Registrar by a mutual 
bank in terms of a requirement of this Actt shall be oertified as correct by the chief 

50 
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executive officer and, in the case of such a return, also by the chief accou.nting 
officer of the mutual bank and be endorsed by such chief executive officer with the 
date on which it is so cerlifi,ed. 

Inspection, copies and keeping of documents 

87. (1) Any person may upon payment of the prescribed fee- 5 
(a} inspect any document specified in subsection (2) and kept by the 

Registrar in terms of this Act; 
(b) obtain a certificate from the Registrar as to the contents or any part of 

the contents of any such document; or 
(c) obtain a copy of or extract from any such document. 10 

(2) The documents referred to in subsection (1) are-
(a) certificat~s of provisional or final registration or of the registration of an 

alteration or the articles or of a change of name of mutual banks; 
(b) articles of mutual banks~ 
( c) copfos of notices, reports, returns, statements or minutes lodged with the 15 

Registrar in terms of section 43. 44 o.r 53, excluding any return or 
statement so lodged by means or under cover of a prescribed form that, 
in tenns of the regulation prescribing it, is to be treated as confidential 
and not avaUable for inspection by the public. 

{3) The Registrar shall keep the documents specified in paragraph (c) of 20 
subseclion (2) f-or a period of at least 10 years: Provided that the Registrar shall 
.not be required to keep the said documents which r,elate to a mutual bank the 
registration of which has lapsed or been cancelled; for a period longer than five 
years as from the date of termination of su.ch re;gistration. · 

( 4) If the Registrar is of the opinion that a person requires an i~pection or any 25 
certU'icate, copy or extract referred to in subsection (1) to promote any public 
interest, he may exempt that person from the obligation to pay the prescribed fee 
in respect of such inspection, certificate, c-opy or extract. 

Minors and married women 

88. (1): Notwithstanding anything to the contrary contained in any law or the 30 
eommon'law. and unless othe.rwise provided by the articles of a .mutual bank, a 
minor over the age of 16 years or a married woman, whether or not subject to the 
marital power, may without the COJlSent or assistance of his guardian or her 
husband, as tbe case may be, execute all necessary documents,. give all necessary 
acquittances and c-ede, ptedge. borrow against and generally deal with his or her 35 
share in or deposit with the mutual bank as he or she thinks fit, and shall enjoy all 
the privileges ( except that a minor shall not hold office) and be liable to an the 
obligations attaching to members o:r depositors. · · . 

(2) Save with her written consent. the husband of a married woman who has 
become a member of or depositor with a mutual bank in terms of subse.ction (1), 40 
shall not be entitled to demand or receive from the mutual bank particulars 
concerning lhe shares she holds in or deposits she ~as with that mutual bank. 

Lhnitation of HabHlty 

89. No liabmty shall attach to the South African Reserve Bank, or. ,either in his 
official or personal capacity, any member of the board of direttors of the said 45 
Bank, the Registrar or any other officer or employee of the said Bank, for any loss 
sustained by or damage caused to any person as a result of anything done or 
omitted by such member, the Registrar or such othei: officer or employee io. the 
bona fide perfonnance of any function or duty under this Act. 
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Furnishing of information by Registrar 

90. Notwithstanding the provisions of section 33(1) of the South African 
Reserve Bank Act, 1989 (Act No. 90 of 1989). the Registrar may furnish 
information acquired by him as contemplated io that section to any person 
charged with the perfonnance of a function under any law, provided the Registrar 5 
is satisfied that possessi.on of such inlormation by that peison is es-sential for the 
proper perfonnanoe of such function by that person. 

Regulations 

91. (1) The Minister may make regulations-
. (a) as to any matter which is required or permitted to be prescribed by 10 

regulation under this Act; 
(b) providing guidelines relating to the conduct of, and· prescribing 

requirements to be complied with by• a member of the board of directors 
of a mutual bank in the performance of his functions as such a director; 

(c) prescribing matters. in addition to those oont:emplated in any other 1.5 
provision of this Act. in respect of which fees shalt be payable, and the 
.fee payable in .respect of each such matter; 

(d) prescribing the manner in which any payment in terms of this Act shall. 
be made to the Registrar; · 

(e) prescribins such further returns as the Minister ~ay deem expedientt in 20 
addition to those contemplated in any other provision of this Act, to be 
furnished by mutual banks to the Registrar; 

(/) prescribing that the financial statements of a mutual bank shall be 
prepared io conformity with gencrauy· accepted accounting practice; 

_(g) prescribing the amount of the fee payable in respect of a licence referred. 25 
to in.section 31 or the basis on which such amount shall be calculated, the 
period within which such foe shall be paid and a fine in respect of late 
payment of such a fee. · · 

(h) prescribing the basis on which any movable or immovable assets shall for 
the purposes of this Act be valued; or 30 

(i)' pr~ribing, generally, any matter. whether or not connected with any 
matter specified in paragraphs (a) to (h>, inclusive, which he may dee.m 

. it necessary or expedient to prescribe in order that the objects and 
purposes of this Act may be better achieved. 

(2) A person who is obliged in terms of any provision of this Act to render a 35 
return or statement in a prestribed. form, shall be deemed not to have rendered 
that return or statement unless he has set forth therein all the particulars for which 
provision is made in the prescribed form. 

(3) A regulation made under subsection (1) may in respect of any contravention 
thereof or failure to comply therewith prescribe a penalty of a fine, or 40 
imprisonment for a period not exceeding six months. 

Offences and penallles 

92. (1) Any person who-
(a) fails to comply with a directive under section 5(1) or 54{1); 
(b) contravenes or faiJs to comply with a provision of section 20(7),. 31, 45 

40(2). 44(8), 48(2). 50(1) or (3). st. 53, 54(2). 55(1). 56(1), 58{1), 59(1) 
or (3) or 60; or 

(c) in any return, statement, questionnaire or other document (other than 
a docume.nt in or in connection with an applicati.on referred to in section 
18) under this Act furnishes information or makes a statement that to the .SC) 
knowledge of such pe.rson is untrae or misleading in any material 
respect, 

shall be guilty of an. offence. 
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(2) A direct.or or employee ofa mutual bank. or any judsticpe.rson in whkbsuch 
director or employee has a direct interest.~ that-

(a) accepts from any person. any benefit for or in connection with any 
advance granted by that mutual.bank; or 

(b) otherwise than with the written consent of the Registrar or at a duly S 
advertised public auction purchases any immovable property owned by 
or mortgaged to that mutual bank and which is sold by or at the instance 
of the rnut ual bank concerned or is sold at a judicial sale at the instance 
of any other person, · · 

shaU be gui)ty of an offence. 10 
(3) A mutual bank that, while a shortfall referred to in section 52(3) exists in 

respect of its business, pays·. any dividends> shaU be guilty of an off enoe. 
{4) Any person oo.nvicted of an offence in terms of-

(a) section 9(2) or 20(4), shall be Hable to a fine, or to imprisonment for a. 
period not exceeding five years; or 15 

(b) section 14(6). 18, 20(3) or (6), 29(4)(a), 45(22), 59(2) or 84(2) or 
subsection (1), (2) or (3) of this section, shall be liable to a fine, or to 
imprisonment for a period not exceeding six months. 

(S) Any person who accepts any benefit in contravention of the prol'isions of 
subsection (2)( a), shall pay to the mutual ba.ok concerned the amount or vaJue of 20 
such benefit. . 
· ( 6) If any person faiis to submit 110 the Registrar or to furnish the Registrar with 
any return> statement, report or other docume.ot or information in accordance 
with a requirement of this Act within the period determined by or under this Act 
or, if that period bas been oxtendcd by the Registrar uodet section 6(2)(aJ, within 25 
the extended period, the Registrar may impose _upon mm by way of a noti.oe in 
writing a fine not exceeding RlOO fo•r every day during which su.ch failure 
continues. 

(7) A fine imposed under subsection ( 6) shall be paid to the Registrar within 
such period as may be specified in tbc notice, and if the person concerned fails to 30 
pay the fi.-i.e within the specified period tho Registrar may byway of civil a~on in 
n competent court recover from such pe~on the amount of the fine or any portion 
thereof which the Registrar may in the drcumstaoces consider justified. 

Review of Act 
. . ~ . 

. 93. The standing committee appoi~ted under ~ction _92 of the Banks Act, 1990 35 
{Act No. 94 of 1990), shall have the same powers in tespect of recommendations 
with regard to amendments to this Act as the powers conferred upon that 
committee by subsection (3) of the said section 92 in. respect. of recommendations 
with regard to amendments to Che Banks Act> 1990. 

Interpretation of certain. rdcnnca in existing law~ 

94. A reference in any law in force immediately priot to the commeooemeot of 
this Act to a mutual building society as defined in section 1 of, or registered under, 
the Mutual Building Societies Act, 1965 (Aot No. 24 of 1965), shall, in so fa:r as it 
is a reference to a perm.anent mutual building society and unless inconsistent with 

40 

the context or otherwise clearly inappropriate, be construed as a refe;ence to a 45 
mutual bank registered as such in terms of this Act: Provide<! that any such 
rcf erence in section 10(1) (i) (xii) ( aa) • (xiiA) or (,dii) ( aa) or 19(5A) of the. Income 
Tax Act.1962 (Act No. S8 of 1962),. to a mutual building society shall, jn so far as 
it is a reference to a permanent mutuaJ building society, be so construe.d as a 
reference to a mutual bank that, immediat.ely pri.or to its registration as a mutual SO 
bank in. terms of section 30, was a'pennanent m11tual building society registered 
as such in terms of the Mutual Building Societies Act, 1965. 

Repeal of laws, and savinp 

95. (1) Subject to subsections (2), (3) and (4), the Jaws spe<:ificd in the Schedule 
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are, exceptin so-far as they relate to terminating mutual building societies, hereby 
repealed to the extent set out in the third column of the Schedule. 

-(2) Notwithstanding subsection (1), the provisio.ns of Chapter IVA of the 
Mutual Building Societies Act, 1965 (Act No. 24 of 1965), as those provisions 
existed immediately prior to the repeal thereof by subsection (1), shall be 5 
applicab]e to the issue of peananent interest-bearing shares by an institution 
reregistered as a mutual bank in terms of section 30. · 

(3) For the purposes of subsection (2)t any reference in any of the provisions 
referred to in subsection (2) to a permanent society shall be deemed to be a 
reference to a mutual bank referred to in subsection (2). JO 

(4) Any regulation made, dire.etion, order or directive issued, request made or 
requirement laid down, and any other thing done, under any provision ohny Jaw 
repealed by subsection (1), and which could have been made, issued, laid down 
or done under a provision of this Act, shaJI be de()med to have been. made, issued, 
laid down or done under the last•mentioned provision. · 1S 

Short title and commencement 

96. This Ace shall be called tbe Mutual Banks Act, 1993, and shall oome into 
operation on a date fixed by the State President by proclamation in the Gazette. 
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Sdiedule 

LAws REPEALED 

(Except in se far as the provisions thereof relate to 
lenninaling mutual building societies) 

No. and year- of law 

Act No. 24 of 196S 
Act No. 99 or 1967 
Act No. 64 of 1968 
Act No. 91 of 1969 
Act No .. 23 of 1970 

Act No. 91 of 1972 

Act No. 67 of 1973 

Act No. 101 or 1976 

Act No. 94 of 1977 
Act No. 80of 1978 

Act No. 103 of 1979 
Act No. 99 of J 980 

A~ No. 36 or 1981 

Act No. 82 of 1982 
Act No. 86 o( 1984 

.Act No. 106 ol 1985 

Act No. 81 of 1986 

Act No. 6 of 198:7 
Act No. 96of 1988 

Ac:t No. 13 of 19-89 

Act No. 96 o:C 1990 

Act No. 6 of 1.993 

Sbort title 

Mutual Building Sociclies Ac:I, 1965 
F!Nncial 1Jl$litulio11$ Am.endment Act, 1967 

Building Soci.ctics Amendment Act, l 968 · 
~uil~ing Societia Atmmdmtn~ Act, 1969 
Financial Imtltutloos Amendment Act, l!ml 

Financial Institutiom Amendment Act, 1972 
Financial Institudon, Amendment Act, 1973 

f1nancial Institutions Amendment Ac:t, 1976 

financial lns,titu1iom Amc.ndmcnt Act, 1977 
finandal Jnstituti.ons Amendment Ac:t, 1978 

Financial lnstitutlons Amendment Ac:t, 1979 
Fmancial JOSlhbliOl\$ Amendment Act. 1980 

Fanaru.ial lnslituLions Amcodm.cnt, Ace, 1981 

FUlandal Institutions Amendment Aet, 1!182 
Financial lllSl:itutions Amendment Act,, 1984 

Extent of icoeal 

Th.cwholc 
Seaiom 3 and 4 

Th.ewhole 
lbcwhole 
· SC(;tlom 7 10 10, 
indwive 
Soclions 18 and 19 
Sections 5 (o J.3., 
lncl.uslvc 
Sec:tions 54 to 56, 
incl.usi\lc 
Sections 22 and 23 
Sections 22 to 31, 
indusivc 
Sections 32 and.13 
Sections 50 to 55, 
inclusive 
Sections 26 to 31, 
inclusive 

~i00$18 and 19 
Sections 34 to 37, 
inc~usive 

Financial lnslitutiollS Amendment Act, 151S5 Sections 37 to 41, 
inclusive 

Mlltual Buitdicg Societies Amendment Act, The whole 
1986 
Financial [ns.titutiom Amendment Ac:t.1987 Sections 8 and 9 
Swlh African Reserve Bank, BanJcing lns.titu• Sections 17 to 31, 
lions. Mutual Building Socictia and Building indlliive 
Societies Amendmecnt Ac:t. 1988 
Banking JJl$lilutio:ns, Mutual Bui1ding Soclctie:$ Sections 7 to 10. 
and Building Societies Amendment Act, 19&9 indusi.ve 
MutUi!l Building Socielies Amendment Act,. The whol.e 
1990 
Muiual Building Sod.cues Amen.dmenl Act. lbe whole 
1993 




