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ACT 
To amend  the  Transfer  Duty Act, 1949, so as  to  further  regulate  the  provisions 
relating  to  duty  on  conversion of share blocks  to  sectional titles and  duty  payable 
on  cancellation of transactions;  to  provide  for  an  exemption  for  conversion  or 
renewal of certain  mineral  and  mining  rights  and  permits  and  further  regulate 
other  exemptions;  to  provide  for  additional  powers  to .the Commissioner;  to 
further  regulate  duty  on  sale of property  to  agents;  to  provide  for  additional  duty 
for  failure  to  perform  any  duties;  and  to  provide  that  payment of duty  is  not 
suspended  pending  appeal;  to  amend  the  Estate  Duty  Act, 1955, so as  to effect 
certain  consequential  amendments;  to  amend  the  Income ‘Tax Act, 1962, so as  to 
amend,  insert  and  delete  certain  definitions; to further  regulate  the  powers of the 
Commissioner;  to further  regulate  the  secrecy  provisions; to further  regulate  the 
provisions  relating  to  foreign  tax  credits;  to  provide  relief  where  assets  disposed of 
are  replaced;  to  further  regulate  the  provisions  relating t’o income  from  foreign 
sources and foreign  dividends;  to  further  regulate  the  provisions  relating  to 
controlled  foreign  companies;  to further regulate  the  exemption  provisions;  to 
amend  the  provisions  relating  to  certain  deductions  and  allowances;  to  provide  for 
the ring-fencing of losses from  certain  trades;  to  further  regulate  the  provisions 
relating  to  trading  stock;  to  further  regulate  the  provisions  relating to the 
limitation of deductions;  to  further  regulate  the  provisions  relating  to  exchange 
items;  to  amend  the  provisions  relating  to  insolvent  estates;  to  further  regulate  the 
provisions  relating  to  public  benefit  organisations  and  deductibility of donations to 
these  organisations  and  government;  to  make  provision  for  disposals of assets by 
non-resident  persons;  to  further  regulate  provisions  relating  to  payment of 
withholding  tax  on  royalties;  to further regulate  the  provisions  relating  to 
corporate  restructuring;  to  grant  a  further  exemption  from  donations  tax;  to 
further  regulate  the  provisions  relating  to  secondary  tax on companies;  to further 
regulate  the  provisions  relating  to  submission of returns  and  assessment; to 
specifically  provide  for  the  registration of taxpayers; to  provide  for  reporting of 
certain  reportable  arrangements;  to  further  regulate  the  provisions  relating  to 
objections,  appeals and  dispute  resolution; to  provide that .the Commissioner  may 
prescribe  a  time  on  a  date  for  payment of tax,  penalties  and  interest;  to  further 
regulate  the  deduction of capital  expenditure  for  farming;  to  provide  that 
pensionable  service of non-statutory  force  members  purchased  after 1 March 1998 
in respect of periods of service  accounted  for  before  thzt  dzte  be  dealt  with as is the 
case  with  other  public  servants;  to  further  regulate  the  penalties  on  failure  to pay 
employees’  tax and  personal  liability  in  relation  thereto; 11:o further  regulate  the 
deduction of employees’  tax  from  directors’  remuneration; to further  regulate  the 
provisions  relating  to  capital  gains  tax;  to  delete  certain  obsolete  provisions and to 
effect certain  consequential  amendments; to amend  the  Customs  and  Excise Act, 
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196.2, io ins& cep’eiii jefiniiiuns; io further the ps-fiecj; 0;; the 
Commissioner;  to further regulate  the  provisions  relating  to  secrecy;  to  insert 
provisions  relating  to  degrouping;  to  make  provision for the imposition of 
environmental levies; to  make  rules  to  enable  the  Commissioner  to  curtail  the 
smuggling of cigarettes;  to further  regulate  the  provisions  relating  to  internal 
appeals  and  alternative  dispute  resolution;  to  make  provision  for  certain 
consequential  changes  arising  from  the  introduction of the  duty  at source  system; 
to  make  provision in the  Act  for  customs  controlled  areas  within  Industrial 
Development  Zones;  to  effect  certain  consequential  amendments;  to  amend  the 
Stamp Duties  Act, 1968, so as  to  further  regulate  the  period  for  record  keeping;  to 
further regulate  the  powers of the  Commissioner;  to further regulate  the 
exemptions  from  duty; to  effect certain  consequential  amendments  and  to  delete 
references  to  obsolete  provisions;  to  amend  the  Value-Added Tax Act, 1991, so as  to 
amend  and  insert  certain  definitions;  to  provide  for  certain  exemptions  and 
zero-rating;  to  further  regulate  the  circumstances  where an  input  tax  may be 
claimed;  to  prescribe further  requirements  for VAT invoices;  to further regulate 
the provisions  relating  to  assessments;  to further  regulate  the  provisions  relating  to 
objections  and  appeal  and  dispute  resolution;  to  provide  for  the  amendment of the 
Schedules  in  line  with  the  Customs and Excise  Act, 11.964, to effect certain 
consequential  amendments;  to  amend  the  Uncertificated  Securities Tax Act, 1998, 
so as to amend  and  insert  certain  definitions;  to  further  r’egulate  the  exemptions 
from  tax;  to effect  consequential  changes  to  the  repeal of the  Marketable  Securities 
Tax Act, 1948; to  further  regulate  the  powers of the  Commissioner;  to effect certain 
consequential  amendments;  to  make  provision  for  the  retention of records;  to 
amend  the  Skills  Development Levies  Act, 1999, so as to further regulate  the 
provisions  relating  to  public  benefit  organisations;  to  provide for penalties  for 
failure to pay levies;  to amend  the  Taxation  Laws  Amendment  Act, 2000, so as  to 
further regulate  certain  exemptions of public  benefit  organisations  and  other 
entities;  to  amend  the  Second  Revenue  Laws  Amendment Act, 2001, so as  to  insert 
provisions  relating  to  Industrial  Development  Zones;  to effect certain  consequen- 
tial  amendments; to amend  the  Unemployment  Insurance  Clontributions Act, 2002, 
so as to  align  it  with  the  Unemployment  Insurance  Act, 2001; to  amend  the 
Taxation  Laws  Amendment  Act, 2002, so as  to  repeal  certain  obsolete  provisions;  to 
amend  the  Revenue  Laws  Amendment  Act, 2002, so as  to  insert  a  commencement 
date;  and to  delete  obsolete  provisions;  to  amend  the  Exchange  Control  Amnesty 
and Amendment of Taxation  Laws  Act, 2003, so as  to  amend  certain  definitions;  to 
make  provision  for  application by  beneficiaries;  to further r regulate the  tax relief  in 
terms of the  amnesty;  and  to  extend  the  date  for  application;  to  repeal  the 
Marketable  Securities Tax Act, 1948, and  certain regu1,ations; to  provide  for 
transitional  provisions  relating  to gold  bullion and  shares of companies  acquired 
from  funds  transferred  to  the  Republic;  to  provide for a  short  title  and 
commencement  date;  and  to  provide for matters  relating  thereto. 

B E IT ENACTED by the Parliament of the Republic of South Africa, as 
follows:- 

Amendment of section 1 of Act 40 of 1949 

1. (1) Section 1 of the Transfer Duty Act, 1949, is hereby amended  by the substitution 
in the definition  of “fair value” for the words following  item (iii) of paragraph (b)  of the 5 
following words: 

“(without taking into account any lease agreement [or], any liability in respect of 
any loan or any right to or an interest in the use of immovable property c o n f a  
on the owner of a share in a share block company as con.!-emplated in sectior-f 
the Share Blocks Control Act, 1980 (Act No. 59 of 1980), .- in relation to that 10 
residential property or any residential property of  any company  or trust 
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~ ~ ~ t e m p h t d  in ~ ~ b p ~ ~ g - ~ p i j h  (ii) GT (iii)), zs is ZZibdtable :O that Or 

member’s  interest; or”. 
(2) Subsection (1) shall come  into operation  on the date of promulgation of this Act 

and shall apply in respect of any  acquisition of any share or1 or after that date. 

Amendment of section 5 of Act 40 of 1949, as amended by section 6 of Act 103 of 5 
1969, section 2 of Act 86 of 1987, section 3 of Act  136 of 1992  and section 2 of Act 
20 of 1994 

2. (1) Section 5 of the Transfer  Duty Act,  1949, is hereby  a.mended  by the substitution 
in subsection (2) for paragraph (a)  of the  following paragraph: 

“(a)  If a transaction  whereby  property  has been  acquired,  is, before registration 10 
of  the acquisition in a deeds registry, cancelled, or diss’olved by the  operation of a 
resolutive  condition, duty shall be payable  only  on that part of the  consideration 
which  has  been  or is paid to and  retained  by the seller and  on  any consideration 
payable  by [either party  to  the transaction] the buyer for or in respect of the 
cancellation thereof, provided that on  cancellation  or t;iissolution of that transac- 15 
tion, such  property  completely reverts to the seller s!nd the original buyer has 
relinquished all rivhts and  has  not  received  nor  will .receive any consideration 
arising from such  cancellation  or dissolution.”. 

(2) Subsection (1) shall come into operation  on the date  of  promulgation of  this  Act 
and shall apply in respect of the cancellation  or  dissolution of any  transaction on or after 20 
that date. 

Amendment of section 9 of Act 40 of 1949, as amended  by section 3 of Act 31 of 
1953, section 12 of Act 80 of 1959, section 3 of Act 70 of 1963, section 3 of Act  77 of 
1964, section 1 of Act 81 of 1965, section 7 of Act 103 of 1969, section 2 of Act 89 of 
1972, section 3 of Act 66 of 1973, section 5 of Act 88 of 1974, section 77 of Act 54 of 25 
1976, section 2 of Act 95 of 1978, section 6 of Act 106 of 1980, section 2 of Act 99 of 
1981, section 2 of Act 118 of 1984, section 3 of  Act 81 of 1985, section 3 of Act 86 of 
1987, section 4 of Act  87 of 1988, section 36 of Act 9 of  11989, section 1 of Act  69 of 
1989, section 79 of Act  89 of 1991, section 6 of Act 120 of 1992, section 4 of Act  136 
of 1992, section 5 of Act  97 of 1993, section 2 of Act 37 of 1995, section 3 of Act 32 30 
of 1999, section 3 of Act 30 of 2000, section 2 of Act 5 of 2001, section 8 of Act 60 of 
2001, section 3 of Act  30 of 2002 and section 4 of Act  74 of 2002 

3. (1) Section 9 of the Transfer  Duty  Act,  1949, is hereby  amended- 
(a)  by  the substitution in subsection (1) for parag,raph ( I )  of the following 

paragraph: 35 
“ ( I )  any  company in terms of- 
- (i) [any] an amalgamation  transaction  contemplated in  section  44 of 

the Income  Tax  Act, 1962 (Act No. 58 of 1962); 

Act;  40 

Act: or 

- (ii) [any] intra-group  transaction  contem.plated in section 45 of that 

- (iii) [any] a liquidation distribution contemplated in section  47  of that 

(iv) a transaction  which  would  have  co1:lstituted a transaction  or 
distribution contemplated in subparagraphs (i) to (iii) regardless 
of- -l 45 
(nu) whether  or  not  any election has beem made that the provisions 

(hb) whether that person  acquired that property  as a capital asset or 
of the relevant  section  apply;  or 

as trading stock, 
where the public  officer  of that company  has made  a sworn affidavit or 50 
solemn  declaration that such [amalgamation transaction, intra-group 
transaction or liquidation distribution complies with the relevant 
provisions contained in section 44, 45 or 47, as the case may be, of 
that Act] acquisition of prcperty complies  with the provisicns of this 
paragraph.”; and 55 

(b )  by the addition of the following  subsections: 
‘.( 18) No duty shall be  payable  where- 

(a)  any  old  order right or  OP26 right as  de’fined in  Schedule 
Mineral  and  Petroleum  Resources  Development  Act, 2002 (Act No. 
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28 of 3002), wholly or pzt-rtid!y continc~es in force or is w!~o!!y or 
partially converted  into  a new right pursuant to that Schedule; or 

(b) any  prospecting right, mining right, exploration right, production 
right, mining  permit  or  retention permit, as defined  in section  1 of 
the Mineral and Petroleum Resources  Development  Act, 2,002, is 
wholly  or partially renewed in terms of that Act. 

(19) No duty shall be  payable by a natural person  on the conversion in 
terms  of  Item 8 of Schedule  1 to the Share  Blocks  Control  Act,  1980  (Act 
No.  59 of 1980), of any right to  or interest in the  use of immovable 
property  conferred  by  reason of the ownership of a share  held  by that 
person in  a share  block  company  as  contemplated in section 1 of that Act, 
to ownership in the  unit in respect of which that person  had the right of 
use, if the acquisition of that share was  subject to duty in terms of this 
Act.”. 

(2) (a) Subsection (l)(a) shall be  deemed  to have  come into operation  on 6 November 
2002 and shall apply in respect of any property  acquired in  terms of an  amalgamation 
transaction, intra-group transaction, liquidation distribution or  other  transaction  which 
takes effect on or after that date. 

(bj Subsection (I)(b) shall- 
(i) in so far as it inserts subsection (1 S), come intat operation  on  the  date of 

promulgation of the  Mineral and  Petroleum  Resources  Development  Act, 
2002, (Act No. 28 of 2002), and shall apply in respect of any  continuation  in 
force, conversion  or renewal on  or after that date; and 

(ii) in so far as it inserts subsection  (19)  come into operation  on 13 December 
2002 and shall apply in respect of any  property  acquired  on  or after that date. 

Amendment of section 11A of Act 40 of 1949, as  inserted  by section 5 of Act  46 of 
1996 and  amended  by  section 9 of Act  30 of 1998  and section 9 of Act 60 of 2001 

5 

10 

15 

20 

25 

4. Section  11A of the Transfer  Duty  Act, 1949, is hereby  amended by the substitution 
in subsection (1) for  the definitions of “documents” and “information” of the  following 
definitions: 30 

“ ‘documents’ include any document,  book, marketable security, record, account, 
deed,  plan,  instrument, trade list, stock list, brokers note, affidavit, certificate, 
photograph, map,  drawing  and  any [‘computer print-out’ as defined  in  section 1 
of the Computer  Evidence  Act, 1983 (Act No. 57 of 1983)] printout of 
information  generated, sent, received, stored, dlsplayed,or processed  by electronic 35 
means; 
‘information’ includes any [data  stored  by  means of a ‘computer’ as defined  in 
section 1 of the  Computer  Evidence  Act, 19831 e1e:ctronic  representations of 
information in  any form;”. 

_. 

Insertion of sections  13A,  13B  and  13C in Act  40 of 1949 

5. The following sections are hereby inserted in the Transfer  Duty  Act, 1949, after 
section 13: 

“Recovery of duty 

13A. (1) Any  amount of duty, additional duty. or penalty  incurred  under 
this Act and which is payable in terms of this Act shall, when it becomes 
due or is  payable,  be a debt  due to the State by the person  concerned  and 
shall be recoverable  by  the Commissioner in the  manner  hereinafter 
provided. 

(2) If any  person fails to pay  any  amount of duty,  additional  duty  or 
penalty incurred under this Act  when it becomes due or is payable  by  such 
person,  the  Commissioner may file with the clerk  or registrar of  any 
competent court  a statement certified by the Co~inmissioner  as  correct  and 
setting forth  the amount  thereof so due  or  payable  by that person,  and that 

40 

45 

50 
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statltement shall therenpsn have a!! the esltects sf, and  any prsceedings may 
be taken  thereon  as if it were a  civil  judgement :lawfully  given in that court 
in favour of the Commissioner for  a liquid debt of the amount  specified in 
the statement. 

(3) The Commissioner  may by notice in writing  addressed to the (clerk or 
registrar, withdraw the statement referred to in subsection (2) ,  and that 
statement shall thereupon cease to  have  any effect: Provided that  the 
Commissioner  may institute proceedings  afres:h  under that subsection in 
respect of any duty, additional duty or  penalty referred to  in the withdrawn 
statement. 

(4) Notwithstanding  anything  contained in the Magistrates'  Courts  Act, 
1944  (Act No. 32 of 1944),  a statement for any  ;.tmount  whatsoever  may be 
filed in terms of subsection (2) with the clerk of the magistrates' court 
having jurisdiction in respect of the person  by  whom the amount is payable 
in accordance  with the provisions of this Act. 

( 5 )  Pending the conclusion  of  any  proceedings,  whether internally or in 
any court, regarding a dispute as to the amount of any duty, additional  duty 
or  penalty  payable, the statement  filed in terms of subsection (2)  shall,  for 
purposes of recovery  proceedings  contemplated in subsection (2), be 
deemed to be correct. 

5 

10 

15 

20 

Power to appoint agent 

13B. The Commissioner  may,  if  he  or she deelyns it necessary, 
person to be  the agent of any other person,  and the person 

(a) shall for  the purposes of this Act be  the agent of that 
agent- 

respect  of the payment of any  amount of duty, additional  duty  or 
penalty  payable  by that other person  under this Act;  and 

(b) may be required to make  payment of that amount  from  any lnoneys 
which  may  be  held  by that agent for or be  due by that agent  to the 
person whose  agent  he  or she has  been  declared to be: 

Provided that a person so declared an  agent who is unable to comply  with 
a requirement of the notice  of  appointment as agent, must advise the 
Commissioner in writing of the reasons for not  complying  with that notice 
within the period specified in the notice. 

30 

Remedies of Commissioner against agent or  trustee 35 

13C. The Commissioner shall have the s q e  remedies  against all 
property of any  kind  vested in or  under the control or  management of any 
agent or trustee as the  Commissioner would hl!.ve against the property of 
any  person  liable to pay  any  duty  and in such a fpll and  an  ample  man^". 

Amendment of section 16 of Act 40 of 1949 40 

6. (1) Section 16 of the Transfer  Duty  Act, 1949,  is hereby  amended  by the 

"( 1) Where property is sold to a person  who is acting  as  an  agent for  some other 
person, the person so acting as agent shall disclose to the seller or his or her agent 
the name and  address of the principal for whom  he acts, and  furnish the seller 45 
or his or her  agent  with a copy of  the  documents appoirlting him  or  her as a m -  
(i) if the sale is by [action, immediately upon] auction, on the day of acceptance 

(ii) if the sale is otherwise  than  by auction, [immediately upon] on the day of 

substitution for subsections (1) and (2) of the following  sublsections: 

-- 

by  the auctioneer of his or  her offer; or 

conclusion of the agreement of sale. 50 
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(2 )  Any person who [fails t~ c~mplf  with the prGvisiOm af; has  Seen  appointed 
as an agent and  has in his or  her  possession the docume!lts referred to in subsection 
(l), but fails to furnish  these documents and the nan:ke  of the person  on  whose 
behalf he or she is acting  to  the seller or his or  her ag!:nt on the date  specified in 
subsection (1) shall, for the purpose of the payment of the duty  payable in respect 
of the acquisition of the property in question,  be presumed,  unless the contrary is 
proved, to have  acquired the property for himself  or htxself.”. 

(2) Subsection (1) shall come  into operation  on the date (of promulgation of this Act 

. .  

and shall apply in respect of any sale to an  agent  on or aftelr that  date. 

Insertion of section 17A in Act 40 of 1949 

7. (1) The following  section is hereby inserted in the Transfer  Duty  Act,  1949, after 
section 17: 

“Additional duty in case of evasion 

17A. (1) Where any person or  any  person uncer the control  or  acting  on 
behalf of that person fails to  perform any  duty  imposed  upon  him  or  her  by 
this Act  or does or  omits to do anything  with  intent- 
(a)  to evade the payment of any  amount of duty  payable  by  him  or her; or 
(b) to cause a refund to him or  her  by the Commissioner of any  amount of 

duty  which is  in  excess of the amount properly  refundable to him  or 
her (hereafter referred to as ‘the excess’), 

that person shall be  chargeable with  additional  duty  not  exceeding  an 
amount  equal to double  the amount of duty  referred to in paragraph (a)  or 
the excess  referred to in paragraph (b),  as the c.ase  may be. 
( 2 )  The amount of the additional  duty shall be: assessed  by the Commis- 
sioner  and shall be  paid  by the person  within  such  period  as the 
Commissioner  may allow. 
(3) The power  conferred  upon the Commissiontx  by this section shdl be in 
addition  to any right conferred  upon him or  her  by this Act to institute or 
take other  proceedings  under this  Act.”. 

( 2 )  Subsection (1) shall come  into operation  on the date of promulgation of this Act 
and shall apply  in respect of any failure or  omission in respect of any  amount of duty 
which becomes payable  on  or after that date. 

Amendment of section 18 of Act 40 of 1949, as amended1 by section 3 of Act 27 of 
1997 and substituted by section 10 of Act 60 of 2001 

8. (1) Section 18 of the Transfer  Duty  Act, 1949,  is hereby  amended- 
(a)  by  the substitution in subsection (2) for paragraph (b) of the following 

paragraph: 
“(b) settlement of disputes, as  provided for in [section 107Bl Part IIIAof 

Chapter I11 of that Act,”. 
-___ 

(b) by  the addition of the  following subsections: - 

“(4) The obligation to pay  and the right 1;o receive  and  recover  any 
duty  or  penalty  chargeable  under this Act shall not, unless the 
Commissioner so directs,  be suspended  by  ;my  appeal  or  pending the 
decision of a court  of law. 

(5) If any  assessment relating to an  appeal  (contemplated in subsection 
(4) is altered on appeal or in conformity  wIth  any  such  decision  or a 
decision  by the Commissioner to concede the. appeal to the tax board  or 
the tax court or  such court of law, a  due adjustment shall be made, 
amounts  paid in excess being  refunded  with interest at a rate contem- 
plated in paragraph (b) of the definition of ‘prescribed rate’, in section 1 
of the Income Tax  Act, 1962, and  calculated from the date  proved to the 
satisfaction of the Commissioner to  be  the date on which  any  excess  was 
received  and  amounts  short-paid being recoverable  with  penalty 
calculated as provided in section 4. 
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(6) The payment  by the Commissiocer of any interest under 
provisions of subsection (5) shall be  deemed to be  a drawback  from the ~ 

revenue charged to the National Revenue Fund..”. 
(2) Subsection (1) shall come into operation  on the  date  of’promulgation of this Act 

and shall apply  in respect of any  appeal  noted  on  or after that date. 5 

Insertion of section 20B in Act 40 of 1949 

9. (1) The  following section is hereby  inserted in the Transfer  Duty  Act,  1949, after 
section 20A: 

“Transactions, operations, schemes or Understanding for obtaining 
undue tax benefits 10 

20B. (1) Notwithstanding  anythinp in this Act., whenever the Conunis- 
sioner is satisfied that any transaction, operation, scheme  or  understanding 
(whether  enforceable  or not), including all steps bly which it is  carried into 
effect- 
(a)  has  been  entered into or carried out  which  has the effect of granting z 

(b) having  regard to the substance of the transaction, operation, schelne 01 

(i) was  entered into or  carried  out in  a rnanner  which  would no1 
normally  be  employed for bonaJide lbusiness purposes, other 
than the obtaining of a tax benefit; or 

(ii) has  created rights or  obligations  which  would  not  normally be 
created  between  persons dealing at arm’s length; and 

(c) was  entered into or  carried  out solely or mainly for the purposes of 

the  Commissioner shall determine the liability for tiny duty imposed b:y this 
Act,  and the amount thereof, as  if the transactioln,  operation,  scheme or 
understanding  had  not  been  entered into or  carried out,  or in such  manner  as 
in  the circumstances of the case the  Commissioner deems  appropriate for 
the prevention  or  diminution of such tax benefit. 
(2) For  the purpose of this section ‘tax benefit’ mt: 1 ans- 
(a)  any  reduction in the liability of any person to  pay duty; 
(b) any  increase in the entitlement of any  person to the refund of duty;  or 
(c) any  other avoidance  or  postponement of liability for the payment of 

any  duty  imposed  by this Act  or  any tax, duty  or  levy  imposed  by  any 
other Act  administered  by the  Commissioner. 

(3) Any  decision of the Commissioner  under  subsection (1) shall be 
subject to objection  and  appeal,  and  whenever in proceedings relating 
thereto it is proved that the relevant transaction, operation, scheme or 
understanding results or  would result in a tax benefit, it shall be  presumed, 
until the contrary is proved, that such transaction, operation, scheme  or 
understanding  was  entered into or  carried  out solely or  mainly for  the 
purpose of  obtaining a tax benefit.”. 

(2) Subsection (1) shall come into operation  on the date of promulgation of this Act 

tax  benefit to any  person;  and 

understanding- 

obtaining a tax benefit, 
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- 
and shall apply  in respect of any  acquisition in terms of a transalztion,  operation,  scheme 45 
or understanding  entered into on  or after that date. 

Amendment of section 8A of Act 45 of 1955, as substituted by section 7 of Act  46 of 
1996 and amended by section 15 of Act  30 of 1998 and section 13 of Act 60 of 2001 

10. Section 8A  of the Estate Duty  Act,  1955, is hereby  amended  by the substitution in 
subsection (1) for  the definitions of “documents” and “information” of the following 50 
definitions: 
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“ ‘rlr,nnmnn+r’ uvcIuIIIbIILI) i dub A,= LlllJ ““T. docnmen:, book, mzke:&le securi:y, record, accctn:, 

deed, plan, instrument, trade list, stock list, brokers note, &davit, certificate, 
photograph,  map,  drawing  and  any [‘computer  print-out’as  defined  in  section 1 
of the  Computer  Evidence Act, 1983  (Act No. 57 of 1983)] printout of 
information  generated, sent,  received, stored, displayed 01; processed  by electronic 5 
means; 
‘information’  includes  any [data  stored by means of a  ‘computer’ as defined  in 
section -1 of the  Computer  Evidence Act, 19831 electronic representations of 
information in any form;”. 

Amendment of section 24 of Act 45 of 1955,  as amended by section  68 of Act .30 of 10 
2002 

11. Section 24 of the Estate Duty Act, 1955, is hereby  amended  by the substitution in 

“(b) settlement of disputes, as provided for in [section 10’7BI Part IIIA of Chapter 
subsection (2) for paragraph (b) of the  following  paragraph: 

I11 of that  Act,”. 15 

Amendment of section 1 of Act 58 of 1962, as amended by section 3 of Act 90 of 
1962,  section 1 of Act 6 of 1963,  section  4 of Act 72 of 1963,  section  4 of Act 90 of 
1964,  section 5 of Act 88 of 1965,  section 5 of Act 55 of 1966,  section  5 of Act 95 of 
1967,  section 5 of Act 76 of 1968,  section  6 of Act 89 of 196!!), section  6 of Act 52 of 
1970,  section  4 of Act 88 of 1971,  section  4 of Act 90 of 197:;!, section  4 of Act 65 of 20 
1973,  section  4 of Act 85 of 1974,  section  4 of Act  69 of 1975,  section 4 of Act 103 of 
1976,  section  4 of Act 113 of 1977,  section 3 of Act 101 of 1978,  section 3 of Act  104 
of 1979, section  2 of Act 104 of 1980, section  2 of Act 96 of 1981,  section 3 of Act 91 
of 1982,  section  2 of Act 94 of 1983,  section 1 of Act 30 of 1984, section  2 of Act 121 
of 1984,  section  2 of Act 96 of 1985,  section  2 of Act  65 of 1986,  section 1 of Act  108 25 
of 1986, section  2 of Act  85 of 1987,  section  2 of Act 90 of 1’988, section 1 of Act 99 
of 1988, Government Notice No.  R.780 of 14 April 1989,  section  2 of Act 70 of 1989, 
section  2 of Act  101 of 1990, section  2 of Act 129 of 1991, section  2 of Act 141 of 1992, 
section  2 of Act  113 of 1993,  section  2 of Act  21 of 1994, section  2 of Act  21 of 1995, 
section  2 of Act  36 of 1996, section  2 of Act 28 of 1997, section  19 of Act 30 of 1998, 30 
section  10 of Act 53 of 1999, section 13 of Act 30 of 2000, section  2 of Act 59 of 2000, 
section 5 of Act 5 of 2001, section 3 of Act  19 of 2001, section  17 of Act 60 of 2001, 
section  9 of Act  30 of 2002, section  6 of Act 74 of 2002 and section  33 of Act 12 of 
2003 

12. (1) Section 1 of the  Income Tax Act, 1962, is hereby  amended- 35 
(a )  by the substitution in  the definition of “assessment” for  the words  preceding 

“ ‘assessment’ means the determination  by the Commissioner,  by  way of 
a notice of assessment  (including a notice of  ZFssessment in e l e c t r -  
- form) served in a manner  contemplated  in secti’on 106(2)-”; 40 

(b) by the insertion after  the definition of “date of assessment” of the following 

paragraph (a) of the following  words: 

definitions: 
“ ‘date of sequestration’  means- 
(a )  the date of  voluntary  surrender of an estate, if accepted  by the C o a  

or 

sequestration is granted  by the Court; 
(b) the date of provisional  sequestration of an (estate, if a final order of 

‘depreciable asset’ means an asset as  defined in paragraph 1 of the Eighth 
Schedule  (other  than  trading stock), in  resptixt  of  which a capital 
deduction  or allowance determined  with  reference to the cost  or  value of 
that asset is  allowable in terms of this Act for purposes  other  than the 
determination of any capital gain  or capital loss;”; 

(c) by the deletion of the definition of  “designated couniry”; 

45 

50 

(d) by the substitution in the definition of “dividend” fo; the  words  following 
item (bb) of subparagraph  (v) of the first proviso of the following  words: 55 
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“ r n  _-__ :>-> c-- Lrluvlucu lurther that fur the purposes uf this definition an asset 
shall be deemed to have  been  given to a  shareholder  of  a  company if 
any  asset or any interest, benefit or advantage  measurable  in  terms 
of  money is given  or  transferred  to  such  shareholder  or if the 
shareholder is relieved of any  obligation  measurable  in  terms  of 
money:] Provided further that a reserve of any  company  which consists 
of or includes any  amount transferred from  the share premium account of 
the company shall, except to the extent to  which such reserve consists of 
any other amount, be deemed for the purposes lof this  definition  to be a 
share premium account of, or  share premium received by, such 
company;”; 

( e )  by  the insertion after the  definition of “financial year” of the fol10,wing 

“ ‘foreign dividend’ means  any dividend received by  or  which a c c r u a  
any  person from a foreign company  as  defined :in section 9D;”; 

( f i  by the substitution for paragraph ( k )  of the definition of “gross  income” of the 

“ ( k )  any amount received or accrued by  way  of [dividends  including 
any  amount  which is deemed to be  a  dividend  declared as 
contemplated  in  the definition of ‘foreify dividend’  in  section 
9E] a dividend: Provided that  where  any foreign dividend declared 
by a foreign company- 

(i) is received by or accrues to a portfolio of a collective 
investment scheme referred to in paragraph (e)(i) of the 
definition of ‘company’; and 

(ii) is distributed by  that portfolio by  way of a dividend, or a 
portion of a dividend, to any  person who is entitled to  that 
dividend by virtue of being a hold#-r  of  any participatory 
interest in  that portfolio, 

that foreign dividend shall, to the extent that  it  is declared to that 
person as contemplated in subparagraph l(ii), be deemed  to  have 
been declared by that foreign company directly to that  person and  to 
be a foreign dividend which is received by or accrued  to that 

definition: 

following paragraph: 

person;”; 
(g) by the deletion of the definition  of “international headquarter comDany”; 
( h )  by the deletion of the definition of “qualifying statutory rate”; 
(i) by the substitution in paragraph (a) of the definition  of “resident”  for  the 

words in subparagraph (ii) preceding item (aa) of  th’e following words: 
“not at any time during the relevant year of assessment ordinarily 
resident in the Republic, if [such] that person was physically present in 
the Republic-”; 

( j )  by the insertion in the definition of “resident” in subparagraph (ii) of 
paragraph (a) of the following words after item ‘bb) but  preceding the 
proviso: 

. _  

“in which case that person will  be a resident witkp effect  from the firstday 
of  that relevant year  of assessment:”; 

(k)  by the substitution in the definition of “resident” for item  (A) of the proviso 
to subparagraph (ii) of paragraph (a)  of the following item: 

“(A) a day shall include a part of a day, but shall not include any  day that 
a person is in transit through the Republic between  two places 
outside the Republic and that person does not formally enter the 
Republic through a ‘port of entry’ as [defined] contemplated in 
section 9( 1) of the Immigration Act, 2002 ((Act No. 13 of  20027, or 
at  any other place in the case of a person qthorised by the Min& 
of Home Affairs in terms of section 31(2)(c) of  that Act; and”; 

(1) by the substitution in the definition of “resident” fix paragraph (b) of the 

*‘(b) person (other than a natural person) which  is incorporated, 
established or  formed  in the Republic or which  has  its place of 

following paragraph: 

5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

effective management in the Republic [(but excluding  any 60 
international  headquarter  company)];”; and 
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(m) by  the  deietion of the  definition of ‘-scientific research”; 
(n)  by  the  insertion  before the definition of “shareholder” of the following 

“ ‘securities lending  arrangement’ means a ‘lending arrangement’ as 
defined in the  Uncertificated Securities Tax  &t, 1998 (Act No. 31 of 5 
1998);”; 

definition: 

(0 )  by the substitution in the definition of “shareholder”’ of paragraphs (a )  and (b)  

“(a)  in  relation  to  any  company referred to  in paragraph (a) ,  (b),  (c)  or 
of the following paragraphs: 

(d) of the  definition of ‘company’ in  this section, means the 10 
registered  shareholder in respect of  any share, except that where 
some person  other  than  the registered shareholder is entitled, 
whether by virtue of any  provision in the memorandum or articles of 
association of the company or under the terms of  any agreement or 
contract, or otherwise, to all  or part of the  benefit of the rights of 15 
participation in the  profits, [or] income or capital attaching to the 
share so registered, [such] that other person shall, to the extent that 
[he] such other person  is e n x e d  to such  benefit, also be deemed to 
be a shareholder; or 
in  relation to any company referred to in paragraph ( e )  of the said 20 
definition,  the  registered holder of any participatory interest 
included in  the  relevant  portfolio, except that where some person 
other than  the  holder of any participatory interest is entitled, 
whether by  virtue of any  provision in the  trust deed entered into for 
the  purposes of the  relevant collective investment scheme or under 25 
the terms of any agreement or contract, or otherwise, to  all or part of 
the benefit of the  rights of participation in Ithe profits, [or] income or 
capital attaching to the participatory interest, [such] that other 
person shall, to the extent that [he] -. such other person is a t l e d  to 
such benefit, also be deemed to be a shart:holder: or”. 30 

. .  

(2) (a)  Subsection (l)(c), (e), (f), (g), (h)  and (1) shall come into operation on I. June 
2004 and shall  apply in respect of years of assessment commencing on or after that date. 

(b)  Subsection l(n) shall come into operation on the date of promulgation of this  Act 
and shall apply in respect of any  securities lending arrangement entered into on or after 
that date. 35 

Amendment of section 3 of Act 58 of 1962, as amended b~7 section 3 of Act  1.41 of 
1992, section 3 of Act 21 of 1994, section 3 of  Act 21 of 199!5, section 20 of Act 30 of 
1998, section 3 of Act 59 of 2000, section 6 of Act 5 of 2001, section 4 of Act 19 of 
2001, section 18 of Act 60 of 2001  and section 7 of Act 74 (of 2002 

13. (I)  Section 3 of the Income Tax  Act, 1962, is hereby anended- 40 
(a)  by the substitution for subsection (1) of the following subsection: 

“(1) The powers conferred and the duties imposed upon the 
Commissioner by  or under the  provisions, of this  Act [or any 
amendment thereof] may  be exercised or pelformed by  the Cornmis- 
sioner  personally,  or  by  any  officer or person engaged in carrying out the 45 
said provisions under  the control, direction or supervision of the 
Commissioner.”; 

(b) by the substitution in  subsection (2) for the words preceding the proviso of the 
following words: 

“Any decision made and  any notice or communication issued or signed 50 
by any such officer or person  may be withdrawn or amended by  the 
Commissioner or  by  the  officer or person concerned, and shall for the 
purposes of the said provisions, until it has been so withdrawn, be 
deemed to have been  made, issued or signed by  the Commissioner:”;  and 

(c) by  the substitution for  subsection  (4) of the followilrlg subsection: 55 
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‘‘(4) Any  decision of the Commissioner  tmder the definitions of 
‘benefit fund’,  ‘pension  fund’, ‘provident fund’, ‘retirement  annuity 
fund’ and ‘spouse’ in section  1,  section 6, section 8(4)(b), (c), (d) and ( e ) ,  
section 9D, [section 9E, section 9F,] section lO(l)(cH), (cK), (e), (iA), 
( j )  and (nB), section ll(e), (f, (g), (gA), (j), I‘l), ( t ) ,  f u )  and (w), section 
12C, section 12E, section 12G, section 13, section 14, section 15,  section 
22(1), ( 3 )  and (5), section 24(2), section 24.14(6), section 24C,  section 
24D, section 241, section 25D, section 27, section 30, section 31,  section 
35(2), section 38(4),  section  41(4), section 5’7, section 76A, paragraphs 
6,7,  9, 13: 13A, 14,  19 and  20 of the First Schedule,  paragraph (b )  of the 
definition of ‘formula A’ in paragraph 1 and  paragraph 4 of the Second 
Schedule, paragraphs 18,  19(1),  20, 21, [22,] 24 and  27 of the Fourth 
Schedule, paragraphs 2, 3 ,  6, 9 and  11 of  Ithe Seventh Schedule and 
paragraphs 29(2A), 29(7), 31(2), 65(l)(d) and 66(l)(c) of the Eighth 
Schedule, shall be  subject to objection  and appeal.”. 

(2) Subsection (l)(c) shall in so far as it deletes the references to sections 9E and 9F 
come  into operation  on 1 June 2004  and shall apply in respect of years of assessment 
commencing on or after that date. 

Amendment of section 4 of Act  58 of 1962, as amended by section 6 of Act 55 of 
1966, section 4 of Act 104 of 1979, section 32 of Act 104 o:F 1980, section 3 of Act  96 
of 1981, section 3 of Act  85 of 1987, section 3 of Act 70 of‘ 1989, section 4 of Act 21 
of 1994, section 3 of Act  36 of 1996, section 34 of Act 34 of 1997, section 21 of Act 30 
of 1998, section 11 of Act 53 of 1999, section 14 of Act  30 of 2000, section 19 of Act 
60 of 2001, section 8 of  Act  74 of 2002 and section 34 of Act 12 of 2003 

14. Section  4 of the  Income Tax  Act, 1962, is hereby  ammded- 
(a )  by  the substitution in subsection (1) for the words  preceding the proviso of the 

“(1) Every  person employed or  engaged.  by the Commissioner in 
carrying out the provisions of this Act shall preserve  and aid in 
preserving secrecy  with  regard to all matters that may come  to his & 
knowledge in the performance of his or  her duties in connection  with 
those provisions,  and shall not  communicate  any  such  matter to any 
person whatsoever other than the taxpayer  concerned  or his e: lawful 
representative  nor suffer or permit  any  such pr:rson to have  access to any 
records in the possession  or  custody of the Commissioner except in the 
performance of his duties under this Act  or  by order of a  competent 
court:”; 

(b) by the substitution in subsection (2)  for paragraph (a)  of the following 

“(a)  Every  person [so] employed  or  engaged as contemplated in 
subsection (1) shall, before  acting  under th:is Act,  take  and  subscribe 
before  a magistrate  or justice of the peace 01 a commissioner of oaths, 
such oath or  solemn declaration, as the case  may be, of fidelity or  :secrecy 
as  may be  prescribed.”; and 

following words: 

paragraph: 

(c) by the substitution for subsection (4) of the following  subsection: 
“(4’) Any  person employed or  engaged as (;:onternplated in subsection 

(1) who [acts in  the execution of his office] gmrries out  any  provisions of 
the  Act as  contemplated in subsection (1) before  he  or  she  has  taken the 
prescribed oath  or  solemn  declaration shall be guilty of an offence  and 
liable on  conviction to a fine not  exceeding [:R50] - R500.”. 

Amendment of section 5 of Act  58 of 1962, as  amended  by section 2 of Act 6 of 1963, 
section 5 of Act 90 of 1964, section 6 of Act  88 of 1965, section 7 of Act  55 of 1966, 
section 6 of Act 95 of 1967, section 6 of Act  76  of  1968, section 7 of Act 89 of 1969, 
section 7 of Act 52 of 1970, section 5 of Act  88 of 1971, section 5 of Act 90 of 1972, 
section 5 of Act 65 of 1973, section 5 of Act 103 of 1976, selction 5 of Act  113 of 1977, 
section 3 of Act 104 of 1980, section 4 of  Act  96  of  1981, section 4 of Act 91 of 1982, 
section 3 of Act 94 of 1983, section 3 of  Act 121 of 1984, section 3 of Act 65 of 1386, 
section 3 of  Act 90 of 1988,  section 3 of  Act  129 of 1991, section 5 of Act 21 of 1994, 
section 4 of Act 21 of 1995, section 7 of Act 5 of 2001,  section 5 of  Act  19 of 2001  and 
section 10 of Act 30 of 2002 

15. Section 5 of the Income Tax Act, 1962, is hereby  amended- 
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( a )  by  <ne deierion in subsection ( i)  or̂  paragraph (b);  and 
(b)  by the substitution in  subsection (1) for paragraph (c )  of the following 

“(c) any  person  (other  than [a  person  in  respect of whom  paragraph 
paragraph: 

(b) applies or] a  company) during the year  of  assessment  ended the 5 
last day of February each year; and”. 

Amendment of section 6quat of Act 58 of 1962, as inserted1  by section 5 of Act 85 of 
1987 and amended by section 5 of Act  28 of 1997, section 12 of Act 53 of 1999, 
section 16 of Act 30 of 2000 and substituted by section 4 of Act 59 of 2000, and 
amended by section 8 of Act 5 of 2001, section 20 of Act 60 of 2001 and section 9 of IO 
Act 74 of 2002 

16. (1 ) Section 6quat of the Income Tax Act,  1962, is hereby  amended- 
(a )  by the substitution in subsection ( I )  for paragrtaph (d) of the following 

paragraph: 
“(d) any  foreign dividend [contemplated in section 9E]; or”; 15 

(b) by the substitution in subsection (IA) for the word “and” at the end of 
subparagraph (iii) of paragraph (a)  of the word “or”; 

paragraph: 
(c)  by the substitution in  subsection (IA) for paragraph (b) of the following 

“(b) any  controlled foreign company, in respect of such  proportional 
amount  contemplated in subsection (.l)(b), subject  to  section 
72A(3);”; 

(dl by the deletion in subsection (IA) of paragraphs (c) and (d); 
(e) by the substitution in  subsection (IA) for paragraph (e) of the following 

“(e) any portfolio of a  collective investment scheme in respect of the 
amount of any foreign dividend  which is deemed to have  been 
declared to such resident  in terms of [section 9E(5)] the proviso  to 
paragraph ( k )  of the definition of ‘gross income’  and  included in the 
taxable  income of that resident; or”; 

v) by the substitution in subsection (IB) for the words  in  paragraph ( a )  preceding 

“(a)  the rebate or rebates of any  tax  proved to be  payable [to  the 
government of any other country  or countries] as  contemplated 
in,subsection (IA), shall not in aggregate exceed an  amount  which 
bears to the total normal  tax  payable the same ratio as the total 
taxable  income attributable to the income,  proportional  amount, 
foreign  dividend,  taxable capital gain  or  amount,  as the  case may be, 
which is included as contemplated in subsection (l), bears to the 
total taxable income:”; 

(g) by the insertion in subsection (IB) after paragraph (i) of the proviso to 
paragraph (a )  of the  following paragraph: 

“(iA) the taxes  contemplated in subsection (1 A)(b) that are attributable 
to any proportional  amount  which- 
(aa) is taken into account in the detennination of the taxable 

income of the resident  by virtue o:f an election made  by that 
resident in terms of section 9D(12) or 9D(13); or 

(bb) relates to any  amount  Contemplated in section  9D(9)(b)(ii) 
or (iii) which are not  excluded  from the application of 
section 9D(2) in terms of those  subparagraphs, 

shall in aggregate  be  limited to the amount of the normal tax 
which is attributable to those  proportional amounts;”; 

(h) by the substitution in subsection (1B) for the words  in  paragraph (ii) of the 
proviso to  paragraph (a)  preceding  subparagraph (aa) of the following  words: 

“(ii) where the sum of any  such taxes proved to be  payable [to the 
government of any such other  country or countries] (excluding 
any  taxes  contemplated  in  paragraph (iA) of this proviso)  exceeds 
the rebate as so determined (hereinafter referred to as t ie  excess 
amount), that excess amount  may-”; 

paragraph: 

the proviso of the following  words: 

ii) by the deletion of paragraphs ( e )  and (d) of subsection (1B); 
(j) by the substitution in  subsection ( IB)  for paragraph (e) of the following 

paragraph: 
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“(e)  no rebate shall be allowed in respect of any tax  payable  on any 
amount  contemplated  in  subsection (l)(d), if the resident has [made 
an  election] elected  to  deduct the amount of withholding tax as 
contemplated in section [9E(6)] w.”; and 

( k )  by the deletion of the definition of “qualifying  interest” in  subsection (3). 5 
(2) Subsection (1) shall come into operation  on 1 June 2004 and shall apply  in  respect 

of any  year  of  assessment  commencing  on  or after that date. 

Amendment of section 7 of Act  58 of 1962, as amended by section 5 of Act 90 of 
1962,  section  8 of Act  88 of 1965,  section  9 of Act  55 of 11966, section  7 of Act  94  of 
1983,  section  2 of Act  30 of 1984,  section  5 of Act  90 of 11988, section 5 of Act 70 of 10 
1989,  section  4 of Act 101 of 1990,  section 7 of Act 129 of 1991, section 5 of Act 141 
of 1992,  section  6 of Act  21 of 1995,  section 23 of Act 30 of 1998, section  13 of Act 53 
of 1999, section  5 of  Act  59 of 2000  and section 10 of Acl: 74 of 2002 

17. Section 7 is hereby  amended  by the deletion of the proviso  to  subsection (8). 

Amendment of section  8 of Act  58 of 1962, as amended by section  6 of Act  90 of 15 
1962,  section  6 of Act  90 of 1964,  section  9 of  Act  88 of 1965,  section  10 of Act 55 of 
1966,  section 10 of Act  89  of  1969,  section  6 of Act 90 of 1972, section 8 of  Act  85 of 
1974,  section  7 of Act  69  of  1975,  section  7 of Act  113 of 1977, section  8 of Act  94  of 
1983, section 5 of Act  121 of 1984,  section  4 of Act 96 of 1985,  section 5 of  Act 65 of 
1986,  section  6 of Act  85 of 1987,  section  6 of  Act 90 of 1988,  section 5 of Act  101 of 20 
1990,  section  9 of Act  129 of 1991,  section  6 of Act 141 of 1992, section  4 of Act  113 
of 1993, section  6 of Act  21 of 1994, section  8 of Act 21 of 1995, section  6 of Act  36 
of 1996, section  6 of Act  28 of 1997, section  24 of Act 30 of 1998, section  14 of Act 53 
of 1999, section  17 of Act  30 of 2000, section 6 of  Act  59 of 2000, section  7 of Act 19 
of 2001, section 21 of Act 60 of 2001, section 12 of Act  30 of 2002  and  section 11 of 25 
Act 74 of 2002 

18. (1) Section 8 of the Income Tax Act, 1962, is hereby  amended- 
(a) by the substitution in subsection (4) for paragraph ( e )  of the following 

paragraph: 
“(e) Notwithstanding  paragraph (a), but  subject  to  paragraph (eB), 30 

(eC), (eD) and (eE), there shall not  be  includeld in the income of a person 
any amount  recovered  or  recouped  as a  result of the disposal of  any asset, 
where that person  has  elected that paragraph 65 or 66 of the Eighth 
Schedule applies in respect  of the disposal of that  asset.”; and 

(b) by the insertion in subsection (4) after paragr,aph (e) of the following 35 
paragraphs: 

“(eA) Where  a person  acquires more than one asset (hereinafter 
referred to  as “the replacement asset or assets”) contemplated in 
paragraph (e),  that person  must, in applying paragraphs (eB), (eC) and 
(eD), apportion the amount recovered or  recouped to each  replacement 
asset in  the same ratio as the receipts and  accruals  from that disposal 
respectively  expended in acquiring each rep1.acement asset bear to the 
total amount of those receipts and accruals expended in acquiring all 
those replacement assets. 

(eB) Where a replacement asset in relation to an asset of a person  as 
contemplated in paragraph ( e )  constitutes a depreciable asset, that person 
shall be  deemed to have recovered  or  recouped in a year  of  assessment so 
much of the amount  contemplated in paragraph (e) apportioned  to that 
asset as  Contemplated  in  paragraph (eA) as bears to the total amount of 
the recovery  or  recoupment  contemplated in paragraph (e) the same ratio 
as the amount of any capital deduction  or allowance allowed in that year 
of assessment in respect of that replacement asset bears  to the total 
amount of the capital deduction or allowance  (determined  with  reference 
to  the cost or  value of that asset at the time  of acquisition thereof) 
allowable for all years of assessment in respecl:  of that repiacement asset. 
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(eC) Where a person  during  any  year of assessment disposes of a 
replacement asset in relation to an asset comemplated in  paragraph (e) 
and any portion of the recovery  or  recoupment  which is apportioned to 
that replacement asset has not  been included i n  the  income of that  person 
in terms of paragraph (eB) or (eD), that portion  must  be  deemed to be  an 
amount  recovered  or  recouped  by that person  in  respect  of that 
replacement asset in that year of assessment. 

(eD) Where  during  any year of  assessment a person  ceases to  use  a 
replacement asset in relation to an asset Contemplated in paragraph (e), in 
respect of which  paragraph 66 of the Eighth Schedule  applies,  for the 
purposes of that person’s  trade  and  any portison of the amount  which is 
apportioned  to that replacement asset has not been  included in the 
income of  that  person in terms  of  paragraph (eB) or (eC), that portion 
must be deemed to be an amount  recovered  or  recouped in  that year of 
assessment. 

(eE) Where a person contemplated  in paragraph ( e )  fails to conclude  a 
contract  or fails to bring  any replacement asset into use  within the period 
prescribed  in  paragraphs 65 or 66 of the Eighth Schedule, as the  case may 
be, paragraph (e) shall not  apply  and that person must- 
(i) deem the amount  contemplated in paragraph (e) to be an amount 

recovered  or  recouped for purposes of paragraph (a )  on the  date on 
which  the  relevant  period ends; 

(ii) determine interest at the prescribed rate on  the amount recovered or 
recouped  from the date of the disposal  contemplated in paragraph 
(e) to the date  contemplated in subparagraph (i); and 

(iii) deem that interest to be an amount  recovered  or recouped  for 
purposes of paragraph (a)  on the date  contemplated in subparagraph 

(2) Subsection (1) shall come into operation  on the date of promulgation  of this Act 
(1)”. 

and shall apply in respect of the disposal of any asset on or (after that date. 

Amendment of section 8E of Act 58 of 1962, as inserted by section 6 of Act 70 of 
1989 
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19. (1) Section  8E of the Income  Tax  Act, 1962, is hereby  amended  by the substitution 
in subsection (1) for subparagraph (ii) of paragraph (b) of the definition of “affected 
instrument” of the following  subparagraph: 35 

“(ii)  such  share  does not  rank pan‘ passu as regards its participation in dividends 
with all other ordinary  shares in the capital of the relevant  company or, where 
the ordinary  shares in such  company are divided into two  or more classes, 
with the shares of  at least one of such classes, or any dividend  payable on such 
share  is to be calculated directly or indirectly with  reference to- 40 
(aa) any specified rate of interest [or is otherwise to be calculated  having 

regard to-]; 
- (bb) the  amount of capital subscribed for such share; or 
(cc) the amount of any  loan  or advance made direct5 or indirectly by the 

(2) Subsection (1) shall come into operation  on the date of promulgation  of this Act 
shareholder  or  by  any  connected  person in relation to the shareholder;”. 45 

and shall apply in respect of any  loan  or advance made  on or after that date, 
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section 6 of Act 72 of 1963, section 7 of Act 90 of 1964, sectiion 9 of Act 95 of 1967, 
section 12 of Act 89 of 1969, section 6 of Act 65 of 1973, section 9 of Act 85  of  1974, 
section 8 of Act 103 of 1976, section 9 of Act 121 of 1984, section 5 of Act 96 of 1985, 
section 6 of Act 65 of 1986, section 2 of Act 108 of 1986, section 7 of Act 85  of  1987, 
section 36 of Act 9 of  1989, section 10 of Act 129 of 1991, section 7 of Act 141 of 1992, 
section 5 of Act 113 of 1993, section 3 of Act 140 of 1993, section 7 of Act 21 of 1994, 
section 9 of Act 21 of 1995, section 7 of Act 28 of 1997, section 25  of Act 30  of  1998, 
section 15 of Act 53 of  1999, section 7 of Act 59 of 2000 and section 12 of Act 74 of 2002 

20. Section  9 of the Income  Tax  Act, 1962,  is hereby  amended by the substitution in 

“(aa) 80 per cent or more of the value of the net [asset] 5~ of that company  or 
other entity, determined  on the  market value basis, is attributable directly or 
indirectly to immovable  property, (other than  immovable  property  held  by 
that company  or entity as trading  stock); and”. 

subsection (2) for paragraph (aa) of the  proviso of the following  paragraph: 

Amendment of section 9B of Act 58 of 1962, as  inserted by section 9 of Act 101 of 
1990 and  amended by section 11  of Act 129 of 1991, sectioin 9 of Act 141 of 1992, 
section 6 of Act 113 of  1993, section 7 of Act 36 of 1996, section 26 of Act 30 of 1998 
and section 16  of Act 53 of 1999 

21. (1) Section 9B of the Income Tax Act,  1962,  is hereby  amended  by the substitution 
in subsection (1) for subparagraph (i) of paragraph (e )  of the proviso of the following 
subparagraph: 

“(i) any share  has  been lent by a lender to a borrower [as contemplated  in  the 
definition ofl in terms of a securities lending arrangement  [in section 23 (1) of 
the  Stamp  Duties  Act, 1968 (Act No. 77 of 1968)], such  share shall for the 
purposes  of the lender  be  deemed  not  to  have  been  disposed  of  by the lender; 
and”. 

(2) Subsection (1) shall come into operation  on  the date of promulgation  and shall 
apply in respect of any securities lending arrangement entered into on or after that date. 

Amendment of section 9D of Act 58 of 1962, as inserted by section 9 of Act 28  of 
1997 and  amended by section 28 of Act 30 of 1998, section 17 of Act 53 of 1999, 
section 19 of Act 30 of 2000, section 10 of Act 59 of 2000, section 9 of Act 5 of 2001 
and  section 22 of Act 60 of 2001 and  substituted by  section 14 of Act 74 of 2002 

22. (1) Section 9D of the Income Tax  Act, 1962,  is hereby  amended- 
(a) by  the substitution in subsection (1) for the definition of “foreign company” 

“ ‘foreign company’  means  any association, corporation,  company, 
arrangement  or  scheme contemplated in paragraph (a), (b) or (e)  of the 
definition of ‘company’ in section 1, which is nol: a resident [or which is 
a  resident but where that association,  corporation,  company, 
arrangement  or  scheme  is  as  a  result of the  application of the 
provisions of any  agreement  entered  into by the  Republic  for  the 
avoidance of double  taxation  treated  as  not bieing a  resident];”; 

(h)  by the substitution in subsection (1) for the definition of “foreign financial 

‘‘ ‘foreign financial instrument holding  company  means a foreign 
financial instrument  holding company as  defined  in  section 41 : Provided 
that in determining whether  more than  half omf the market  value  or 
two-thirds of actual cost of the  assets of the company  and all controlled 
group companies consist of financial instrumen,ts; the following assets 
must be wholly  disregarded- 

of the following definition: 

instrument holding company” of the  following definition: 
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(a) any  share in any  other  company  in The same  group of companies; 
and 

(b)  any financial instrument  which  constitutes  a  loan,  advance  or  debt 
entered into between  companies  which  form  part of the  same  group 
of companies;”; 5 

by the  substitution in subsection  (2) for item  (bb) of subparagraph (ii) of 
paragraph (a) of the  following  item: 

“(bbj the  proportional  amount  determined in the  manner  contemplated 
in  subparagraph (i) (as if the  day that foreign [entity] company 
commenced to be  a  controlled  foreign [entity] company  was  the 10 
first day of its  foreign  tax year), of the  net  income of that company 
for  the  period  commencing  on  the  day that the  foreign  company 
commenced to be a controlled  foreign  company  and  ending  on  the 
last day of that foreign  tax  year; or”; 

by  the  substitution in subsection  (2A) for the  words  preceding  the  proviso of 15 
the  following  words: 

“For  the purposes of this section,  the  ‘net  income’ of a  controlled  foreign 
company in respect of a  foreign  tax  year  is an amount  equal to the  taxable 
income of that company  determined in accordance  with  the  provisions of 
this Act as if that controlled  foreign  company  had  been  a  taxpayer, and as 20 
if that company  had  been  a  resident for purposes of the definition of 
‘gross  income’,  sections 7(8), [9El, 10(l)(h),  lO(l)(hA), 25B and 
paragraphs 2(l)(a), 12, 24, 70,  71, 72 and 80 of the  Eighth  Schedule:”; 

by  the  substitution in subsection  (2A) for paragraph (c)  of the  proviso of the 
following  paragraph:  25 

“(c) no  deduction shall be  allowed in respect of any  interest, royalties, 
rental or  income of a  similar  nature  paid or payable  or  deemed to be 
paid  or  payable by that company to any  other  controlled  foreign 
company  in  relation to the  resident  (including  any  similar  amount 
adjusted  in  terms of section  31)  or  any  exchange  difference 30 
determined  in  terms of section 241 in  respect of any  exchange  item 
to which  that  controlled  foreign  company  and  other  foreign 
company  are parties, as contemplated in subsection  (9)(fA),  unless 
that resident  has  elected in terms of subsection (12) that the 
provisions of subsection  (9) shall not  apply  in  respect of the  net 35 
income of that other  controlled  foreign  company  for  the  relevant 
foreign  tax year;”; 

by  the  substitution  in  subsection (9) for  the  words  preceding  paragraph (a) of 
the  following  words: 

“The provisions of [this section] subsection  (2)  shall  not  apply to the 40 
extent that the  net  income of the  controlled  foreign  company-”; 

by  the  deletion in subsection (9) of paragraph (a); 
by  the  substitution in subsection (9) for the  words in the  proviso to paragraph 
(b)  preceding  subparagraph (i) of the  following  words: 

“Provided that the  provisions of this paragraph  shall  not  apply to any  net 45 
income that is attributable to [any  amounts]-”; 

by the  substitution in subsection (9) for  paragraph (i) of the  proviso to 
paragraph (b) of the  following  paragraph: 

“(i)  any  amounts  derived  from any transaction  relating to the  supply of 
goods  or  services by or to that controlled  foreign  company  with  any 50 
connected  person (in relation to that controlled  foreign  company), 
who is a  resident,  unless  the  consideration in respect of that 
transaction reflects an arm’s length  price  that  is  consistent  with  the 
provisions of section 3 1;  or”; 

by  the  substitution in subsection (9) for the  words in paragraph (ii) of the 55 
proviso to paragraph  (b)  of  the  following  words: 
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<</::\ 
(11) any kiscii ts  dei;l\;ed from-’’; 

( k )  by the  addition  in  subsection (9) to item (aa) of subparagraph  (ii) of paragraph 
Ibi of the  following  subitem: 

the 

I 

‘(D) that  controlled  foreign  company  purchases  the same or similar 
goods  mainly  within  the country  of residence of that  controlled 
foreign  company  from  persons  who  are  not  connected  persons  in 
relation  to that controlled foreign company;”; 

addition  in  subsection (5)) to item (bbj of subparagraph (ii) of paragraph 

5 

(6) of the  following  subitem: 
“(D) products of  the same or  similar nature are sold by that  controlled 10 

foreign  company mainly to persons who  are not connected  persons 
in relation to that controlled  foreign  company  for  delivery  within 
the  country of residence of that controlled  foreign company;”; 

(mj by the  substitution in subsection (9) for  subparagraph (iii) of paragraph (bj of 

“(iii)  any  amounts in the  form of dividends,  interest,  royalties,  rental, 
annuities,  insurance  premiums or income of a  similar  nature,  or  any 
capital  gain  determined  in respect  of the  disposal of any asset from 
which any such [income is] amounts  are or could be  earned, or any 
foreign  currency  gain determined in respect of any  foreign  equity 20 
instrument or  any foreign  currency  gain  determined in terms of 
section 241, except [where  those  amounts]- 
(aa) to  the  extent that any income  and  capital  gains  attributable  to 

the  following  subparagraph: 15 

S f  
which any of the  provisions  contained in paragraphs (e) to (jB) 25 
apply)  do not in  total  exceed [five] per  cent of the [sum  of 
the  amounts  (other  than  those  of  a capital nature)  and  the 
amount of all capital gains  and  foreign  currency  gains  of 
that  controlled  foreign  company] income  and  capital  gains 
of the  controlled  foreign  company  attributable  to  that  business 
establishment  other  than  income  or  capital gains- 
(A) attributable  to  those  amounts;  or 
(B) in respect of which  any  of the  provisions  contained in 

paragraphs ( e )  to (fB) apply;  or 
(bb) where  those  amounts  arise  from  the  principal  trading  activities 

of any  banking  or financial services,  insurance or rental 
business,  excluding any  such amounts derived- 
(A) by  a  company which is a  foreign  financial  instrument 

holding  company at the  time that the  amounts  are so 
derived; 

(B) from any connected person (in relation to that  controlled 
foreign  company) who is a  resident or any  resident  who 
directly or indirectly  holds  at  least five per  cent of the 
participation  rights in- 
- (i) that controlled  foreign  company; or 
(ii) any other  company  in  the  same  group of companies 

which holds shares in  that  controlled  foreign  com- 
pany; or 

(C) [from  any resident] to  the  extent that [those amounts 
are  produced as part of a  scheme  for  the  purpose of 
avoiding  the liability for  any tax, duty or levy imposed 
in  terms  of this Act  or  any  other  law  administered  by 
the  Commissioner] those  amounts  form  part of any 
transaction,  operation or scheme  in  terms of which  any 
amount  received by  or accrued  to any person is exempt 
from tax while any corresponding  expenditure  (other  than 
expenditure  for  the  delivery of any goods  including 
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connected person in relation to  that  person in determining 
the liability for tax of that person or connected  person,  as 
the case may be, in terms of this Act;"; 

( n )  by the substitution in subsection (9) for  paragraph (f) of the following 

"(f) is attributable to any  foreign  dividend [contemplated in section 
9E] declared to [or  deemed to have  been  declared to] that 
controlled foreign  company, by any  other  controlled  foreign 
company [from an amount  which relates to an  amount of 
income] in relation  to  the  resident,  to  the  extent that the  foreign 
dividend does not exceed  the  aggregate of all amounts which [has] 
have ~ been or will be included in the income of the resident in terms 
of this section e y  year of assessment,  which  relate to the net 
income of- 

(i) the company  declaring the dividend;  or 
(ii) any other  company  which has been  included in the  income of 

that resident by virtue of that resident's participation rights in 
that other  company  held  indirectly through the company 
declaring  the  dividend, 

paragraph: 

reduced by- 
(aa) the amount of any foreign tax payable, in respect of the 

amounts so included in that  resident's income; and 
(bb) so much of all foreign  dividends  received by or  accrued  to  that 

controlled foreign  company  as was- 
(A) excluded  from  the application of this section in terms of 

this paragraph  or  section 10( l)(k)(ii)(dd); 
(B) previously not included in the income of that resident by 

virtue of any  prior  inclusion in terms of section 9D."; 
(0 )  by the deletion in subsection (9) of paragraph (h); 
( p )  by the deletion of subsection (11); and 
(4)  by the addition of the  following  subsections: 

"( 12)  A resident who,  together with any connected person in relation 
to  that resident, holds at least 10 per  cent  but not more than 25 per cent 
of the participation rights of a  controlled  foreign  company may elect  that 
all the  provisions of subsection (9) shall not apply in respect of the net 
income  determined for a  relevant  foreign tax year of any controlled 
foreign  company in which that resident holds any participation  rights. 

(13) Any resident  who,  together  with  any  connected person in relation 
to that resident, holds  at  least 10 per  cent  but not more than 25 per cent 
of the participation  rights of a  foreign  company may elect that the  foreign 
company be deemed to  be a controlled  foreign  company in relation  to w=. ~~ 

( 2 )  Subsection (1) shall come  into  operation  on 1 June  2004 and shall apply in respect 
of the  foreign tax year of a controlled  foreign  company  which  ends during any ye& of 
assessment  commencing on or after that  date. 

Repeal  of  section 9E of Act 58 of 1962, as inserted  by  section 20 of  Act 30 of 2000 
and  amended by section 11 of Act 59 of 2000, section 10 of  Act 5 of  2001,  section 8 
of Act 19  of 2001 and section 23  of  Act  60  of 2001 and  substituted by section 15 of 
Act 74 of 2002 
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23. (1) Section 9E of the Income Tax Act, 1962, is hereby repealed. 
(2) Subsection (1) shall  come  into  operation on 1  June 2004 and shall apply in respect 

of any  foreign  dividend received or accrued  during any year of assessment commencing 
on or after that date. 
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- Kepeai or” section 9F or” Aci 5% of 3 6 2 ,  as iriserted by section 12 of Act 59 of 2000 
and amended by section 24 of Act 60 of 2001 and section 16 of Act 74 of 2002 

24. (1) Section 9F of the  Income Tax Act,  1962,  is  hereby  repealed. 
(2) Subsection  (1) shall come into operation  on 1 June  2004  and  shall  apply in respect 

of any  year of assessment  commencing  on or after that date. 

Amendment of section 9G of Act 58 of  1962, as inserted  by section 25 of Act 60 of 
2001 and  amended by section 17 of Act 74 of 2002 

25. (1) Section  9G of the  Income Tax Act,  1962,  is  hereby  amended- 
( a )  by  the  substitution  for  subsections (1) and (2) of the  following  subsection: 

“(1) For the  purposes of this section  ‘foreign  currency’  means  any 
currency [which  is not legal  tender in] other  than  currency of the 
Republic. 

(2) [Notwithstanding the provisions of section 25D,] The  amount to 
be  included in the  gross  income of a  person  in  respect of the  disposal by 
that person of any  foreign  equity  instrument  which  constitutes  trading 
stock, shall be [determined by  translating] the  amount  received or 
accrued  in  any  currency  other  than  currency of the Republic in respect of 
that disposal  translated  into  the  currency of the  Republic at the  average 
exchange rate for  the  year of assessment  during  which that foreign  equity 
instrument is disposed of.”; and 

(b) by  the  substitution  for  subsection (3) of the  following  subsection: 
“(3) Any- 

expenditure  incurred by a  person in any  foreign  currency [other 
than currency of  the  Republic] in respect of any  foreign  equity 
instrument  which  is  allowable as a  deduction in terms of the 
provisions of this Act; or 
amount in any  foreign  currency [other than currency of the 
Republic] which is taken  into  account in the  determination of the 
taxable  income of any  person in respect of any  foreign  equity 
instrument, 

shall, for [purposes of determining the  taxable  income of that  person 
for] the  year of assessment in which that foreign  equity  instrument  is 
disposed  of,  be  translated into the  currency of the Republic- 
(i) in  the  case of a  foreign  equity  instrument  acquired  before  1  October 

2001, at the  ruling  exchange rate on 1 October  2001 ; or 
(ii) in any  other  case, at the  average  exchange  rate  for  the  year of 

assessment  during which- 
(aa) in the  case of paragraph (a),  that expenditure  was  actually 

incurred  by that person; 
(bb) in  the case of paragraph (b), the  expenditure  which relates to 

the  amount so taken  into  account  was  actually  incurred  by that 
person.”. 

(2) Subsection (1) shall  come  into  operation  on  the  date of promulgation of this Act 
and shall apply in respect of any  year of assessment  ,ending  on  or after that date. 
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Amendment of section IO of Act 58 of 1862, ss ameiidec: by section 8 of Act re of 
1962, section 7 of Act  72 of 1963, section 8 of Act 90 of 1964, section 10 of Act  88 of 
1965, section 11 of Act 55 of 1966, section 10 of Act 95 of 1967, section 8 of Act  76 
of 1968, section 13 of Act  89 of 1969, section 9 of Act 52 of 1970, section 9 of Act  88 
of 1971, section 7 of Act 90 of 1972, section 7 of Act  65 of 1973, section 10 of Act 85 
of 1974, section 8 of Act  69 of 1975, section 9 of Act 103 of 1976, section 8 of Act 113 
of 1977, section 4 of Act 101 of 1978, section 7 of Act 104 of 1979, section 7 of Act 104 
of 1980, section 8 of Act 96 of 1981, section 6 of Act 91 of 1982, section 9 of Act  94 
of 1983, section 10 of Act 121 of 1984, section 6 of Act  96 of 1985, section 7 of Act  65 
of 1986, section 3 of Act 108 of 1986, section 9 of Act 85 of 1987, section 7 of Act 90 
of 1988, section 36 of  Act 9 of 1989, section 7 of Act 70 of 1989, section 10 of Act 101 
of 1990, section 12 of Act 129 of 1991, section 10 of Act  141 of 1992, section 7 of  Act 
113 of 1993, section 4 of  Act 140 of 1993, section 9 of Act 21 of 1994, section 10 of Act 
21 of 1995, section 8 of Act  36 of 1996, section 9 of Act 46 of 1996, section 10 of Act 
28 of 1997, section 29 of Act 30 of 1998, section 18 of Act 53 of 1999, section 21 of 
Act  30 of 2000, section 13 of Act  59 of 2000, section 9 of Act  19 of 2001, section 26 
of Act  60 of 2001, section 13 of Act 30 of 2002, section 18 of  Act 74 of 2002 and 
section 36 of Act 12 of 2003 

26. (1)  Section 10 of the Income Tax Act,  1962, is hereby amended- 
(a )  by  the  substitution in subsection  (1)  for  paragraphs (a)  and (b)  of the  following 

“ (a)  the [revenues] ceceipts and accruals of the  Government, any 

(b) the [revenues] receipts  and  accruals of local  authorities;”; 

paragraphs: 

provincial  administration or of any  other  state; 

(h)  by  the  substitution  in  subsection (1) for  paragraph (cH) of the  following 

“(CHI the receipts  and  accruals of any  company,  society  or  other 
association of persons or any  trust,  whether or  not registered 
under  any  law (other  than  a  co-operative  formed  and  incorpo- 
rated or deemed  to  be  formed and incorporated  under the 
Co-operatives  Act,  1981 (Act No. 91 of 1981)), if- 

(i) the  sole  object of [such] - company, society, association or 
trust  in terms of- 
(aa) the  constitution of the company,  society  or  association; or 
(bb) the  instrument  establishing  the  trust, 
which has been  approved  by  the  Commissioner,  is  to  receive, 
hold  and  apply [moneys] amounts  contributed  by  any  taxpayer 
contemplated in section ll(hA) to [such] that  company, 
society, association or trust in accordance with@ section 
[ll(hA)] in  order  to  discharge,  at  the  time of or  after 
discontinuation of operations  on  a  mine  or part  of a  mine, any 
of the  following  or  like  obligations  imposed  upon  any  person 

paragraph: 
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in  terms of any law which regulates  mining operations-(other 
than  costs  which  are  required in terms of  any law  to be incurred 
on an ongoing  basis during the  life of a  mine  or  part of a mine), 45 
namely- 
[(ua)](A) the  rehabilitation of disturbances of the  surface of 

land  and  the  prevention  and  combating of pollution 
of the air, land, sea or other  water  where such 
disturbances  and  pollution  are  due  to  mining, SO 
prospecting,  quarrying or similar  operations: 

[(bb)](B) - the protection of the  surface of land  and  water 
sources  and the making  safe of undermined  ground 
and  of dangerous  excavations,  tailings,  waste  dumps 
and  structures, of whatsoever  nature,  made  in the 55 
course of mining,  prospecting,  quarrying  or  similar 
operations; and 

[(cc)](c) the demolition or removal of any building,  structure 
or other  thing  erected or constructed in connection 
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(ii) 

(iii) 

(iv) 

wfih Tining, prospecticg, q.;arry.ing G: s i n i k  
operations, the removal of any debris or other 
objects and the restoration, as far as is  practicable, of 
the surface to its natural state; 

(iA) a person designated by the Minister of Minerals and Energy 5 
certifies that any distribution by that company, society, 
association or  trust  is or was made solely for its object  as 
contemplated in subparagraph  (i); 
[such] that company, society or association is under its 
constitution, or [such] trust is under the instrument 10 
establishing [such trust] it  not permitted to  distribute  any of its 
profits or  gains  to  any person and is required  to utilise its funds 
solely for the object  for which it has been  established: 
Provided that  such company, society, association or trust shall 
be permitted to  invest its funds, [in institutions approved by 
the  Commissioner] until such time as those  funds  are 
required- 
(aa) with a  financial institution as defined in section 1 of the 

Financial Services  Board Act, 1990  (Act No. 97 of 1990); 
(bb) in any financial instrument- 

(i) of a company  contemplated in paragraph (a) of the 
definition of ‘listed company’ in section  1 (other than 
shares in the taxpayer contemplated in subparagraph 
(i) or  any connected person in relation to that 
taxpayer);  or 

(ii) issued by any sphere of government in the Republic; 
or 

(cc) in any  other investments which were made by that 
company, society, association or trust before 18 Novem- 
ber 2003 

-~ 

[until  such  time  as  such  funds  are  required]; 
in terms of the  constitution of such company,  society  or 
association or  the  instrument establishing such trust it will 
upon its winding-up  or liquidation be obliged  to  give  or 
transfer its assets  remaining after the  satisfaction of its 
liabilities to  some  other company, society, association  or trust 
[with a similar object to that of  the  said  company,  society, 
association or trust] approved by the Commissioner in terms 
of this paragraph; and 
the  Commissioner has approved such  company, society, 
association or  trust  on such conditions  as [he] the Commis- 
sioner may deem necessary to  ensure  that  the activities of such 
company, society, association or trust are wholly directed to 
the  furtherance of its sole object: 

Provided that- 
(a) where the Commissioner is- 

(i) satisfied that such company, society, association or trust has 
during any year of assessment in  any material respect; or 

(ii) during m y  year of assessment satisfied that such company, 
society, association or trust has on a continuous or repetitive 
basis, 

failed to comply with the provisions of this section, or the 
constitution or instrument under which  it is established to the 
extent that it relates to the provisions of this section, the 
Commissioner shall after due notice withdraw approval of that 
company, society, association or trust with  effect from the 
commencement of that year of assessment, unless corrective 
steps are taken by that company, society, association or trust 
within a period stated by the Commissioner in that notice; 

15 

20 

25 

30 

35 

40 

45 

50 

55 



44 No. 25864 

~ ~~ 

GOVERNMENT  GAZETTE,  22  DECEMBER  2003 

Act No. 45,2003 REVENUE LAWS AMENDMENT ACT, 2003 

... w**.ie h t\e  PA.-..-:.-":^.. L u l u l l u a a 1 u l l e i  has ~ i t h d r ~ v ~ ~  appmvd of a 
company,  society,  association  or  trust as contemplated  in 
paragraph (a),  that  company,  society,  association  or  trust  must, 
within  three  months  or  such  longer  period as the  Commis- 
sioner may allow after the  date of such  withdrawal,  transfer,  or 
take  reasonable steps to transfer, its remaining  assets  to  any 
other  company, society, association or trust  which is- 
(ij approved in terms of this  section;  and 

(ii) not  a  connected  person in relation to such  company, 

where  a  company, society, association  or  trust  during  any  year 
of assessment  fails to transfer, or to take reasonable  steps  to 
transfer,  any  assets as contemplated in subparagraph (iiij  or 
paragraph ( b )  of this proviso,  the  accumulated  profits  or 
reserves  shall  for  the  purposes of this Act be  deemed  to be an 
amount of taxable  income  which  accrued  to  that  company, 

society,  association or trust; 

society,  association or trust during that year of assessment.”-; 
(c) by the  substitution in subsection (1) for  the  words in item (aa) of subparagraph 

5 

10 

15 

(xv) of paragraph (i) preceding  the  proviso of the  following  words: 
- - -  

“so much of the  aggregate of any  foreign  dividends [contemplated in 20 
section 9E] and  interest  received by or  accrued  to  him  or  her from a 
source  outside  the  Republic, which are  not  otherwise  exempt  from  tax,  as 
does not during  the  year of assessment  exceed R1 000:”; 

(d) by the  substitution in subsection (1) for  the  words  in  item (bb) of subparagraph 
(xv) of paragraph (i) preceding  subitem  (A) of the  following words: 25 

“(bb) so much of the  aggregate of any  interest  received by or  accrued  to 
him  or  her  from  a  source  in  the  Republic  and any dividends  (other 
than  foreign  dividends [contemplated in section 9E]), which  are 
not otherwise  exempt  from  tax,  as  does  not  during  the  year of 
assessment exceed-”; 30 

( e )  by the  substitution  in  subsection (1) for  words  in  subparagraph  (i) of 

“dividends  (other  than  foreign  dividends)  received  by  or  accrued  to or in 
favour of any  person:” 

paragraph ( k )  preceding  the  proviso of the  following  words: 

cf) by the  deletion in subsection (1) of the  word “or” at  the  end of item (cc) of the 35 

(g) by the  deletion in subsection (1) of item (dd) of the  proviso  to  subparagraph  (i) 

(h )  by  the  addition in subsection (1) to  paragraph (k)  of the  following 

proviso  to  subparagraph  (i) of paragraph (k);  

of paragraph (k ) ;  and 

subparagraph: 40 
“(ii)  any  foreign  dividend  received  by  or  accrued  to  a person- 

to  the  extent  that  the profits from  which  the  foreign  dividend is 1 
distributed- 
(A) relate  to  any  amount  which has been  or will be  subject to 

tax  in the Republic in  terms of this  Act,  unless  those 
profits have  been  or will be  exempt  or  taxed Zt a  reduced 
rate  in  the  Republic as a result of the  application of any 
agreement  for  the  avoidance of double  taxation; os 

(B) arose  directly  or  indirectly  from  any  dividends  declared 
by any company which is  a  resident; 

to  the  extent  that the foreign  dividend  relates  to  any  amount 
which was declared by a  listed  company which complies  with 
paragraphs ( ( I )  and (b) of the definition  of ‘listed company’ in 
section 1 and  more  than 10 per cent of the  equity  share  capital 
in  that  listed  company is at the  time of the  declaration of that 
foreign  dividend held collectively by residents; 
who  is  a  resident  to  the  extent that the  foreign  dividend  does 
not  exceed  the  aggregate of all amounts which have  been or 
will be included  in  the  income of that  resident  in  terms of 
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sec~oi; 93 in any of assess-o-t xrh:ph ,--In+- tr. +Lo 
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income of- 
(A) the company  declaring the dividend;  or 
(B) any other  company  which  has  been included in the  income 

of that  resident in terms of section 9D by virtue of that 
resident’s participation rights in that other company held 
indirectly through  the  company  declaring the dividend, 

reduced by- 
(AA)  the amount of any  foreign tax payable in respect of the 

amounts so included in that  resident’s  income; and 
(BB) so much of all foreign  dividends  received by or accrued 

to that resident at any  time from any company contem- 
plated in subitems  (A) or (B),  as was- 
(AAA) exempt from tax in terms of this item or item 

(dd); or 
(BBB) was  previously  not  included in the income of 

that resident by virtue of any prior inclusion in 
terms of section 9D;”; 

(dd) where that person (in the  case of a  company, together with any 
other company in the same group of companies as that person) 
holds more than 25 per cent of the total equity  share capital in 
the company  declaring  the  dividend:  Provided that- 
(A) in determining the total equity share capital of a company, 

there shall not be taken  into  account any share which 
would  have  constituted an affected instrument,  as  contem- 
plated in section 8E, but  for the three year period 
requirement contained in that section; and 

(B) this exemption  does  not  apply in respect of any foreign 
dividend  which  forms  part of any transaction, operation or 
scheme in terms of which  any  amount received by or 
accrued  to any person is exempt from tax while any 
corresponding  expenditure  (other than expenditure for the 
delivery of any  goods,  including  electricity)  is  deductible 
by that person or by any  connected person in relation to 
that person in determining  the liability for tax of that 
person or connected  person,  as  the  case may be, in terms 
of this Act; 

(i) by the deletion of paragraph (kA) of subsection  (1); 
(j) by the substitution in subsection (1) for paragraph (A) of the proviso to 
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subparagraph (ii) of paragraph (0) of the  following paragraph: 40 
“(A) for  purposes of this subparagraph,  a person who is in transit 

through the Republic  between  two  places  outside the Republic and 
who does not formally enter  the  Republic through a port of entry as 
[defined] contemplated in section  9(1) of the Immigration Act, 
2002 (Act  No. 13 of 2002), or at any other  place in the case of a 45 
person  authorised by the  Minister in terms of section 3 1 (2)lc) of 
that  Act,  shall be deemed to be outside the Republic; and”; 

(k) by the deletion in subsection (1) of paragraph (si; 
( I )  by the insertion in subsection (1) of the following  subparagraph in paragraph 

( t )  after subparagraph (ii): 50 
“(iii) of the South African National  Roads  Agency Limited incorporated 

in terms of section 3 of the South African National Roads Agency 
Limited and National Roads  Act,  1998 (Act No.  7 of 1998);”; 

(m) by the substitution in subsection  (1)  for  the  words in paragraph (x) preceding 
the  proviso of the following  words: 55 

“so much of any amount (being a lump sum) referred to in paragraph (d) 
of the definition of ‘gross income’ in section  1  or in section 7A(4A) [or 
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(5); 2s does not exce~d R30 000 less the ~ i i a  of ~ I I Y  other 2u?;~~nts i ~ h i c h  
have  been  excluded  from  the  taxpayer’s  income by virtue of the 
exemption  conferred by this paragraph,  whether  in  the  current or any 
previous  year of assessment:”; 

(n)  by the  addition to subsection (1) of the  following  paragraph: 
“(~1) any  amount  received  by  or  accrued to or in favour of  any person 

from the  Government, where- 
(i) that amount is granted  for  the  performance by that  person of its 

obligations  pursuant to  a Public  Private  Partnership as defined 
in Regulation  16 of the  Treasury  Regulations  issued in terms of 
section 76 of the  Public  Finance  Management  Act,  1999  (Act 
No. 1 of 1999),  where that person  performs an institutional 
function as defined in that Regulation; 

(ii) that person is required in terms of that Public  Private 
Partnership to expend an amount at least equal to that amount 
for the  development of any  physical  infrastructure of the 
Republic;  and 

(iii) the  ownership of that physical  infrastructure will vest in the 
Government  by  no  later  than  the  termination of that Public 
Private  Partnership;”; 

(0 )  by  the  substitution for subsection (3) of the  following  subsection: 
“(3) The exemptions from tax  provided  by any paragraph of 

subsection (1) shall not  extend t o -  
- (a )  any  payments  out of the [revenues] receipts, accruals, amounts  or 

(b)  any  tax  leviable  under this Act in respect of any  taxable capital gain 

( 2 )  (a)  Subsection (l)(b) shall come  into  operation  on 1 January  2004  and shall apply 
in respect of any  year of assessment  commencing  on  or after that date. 

(b) Subsection (l)(c), (d), (e) ,  (f), (g), (h) and (i) shall come  into  operation on 1  June 
2004  and shall apply  in  respect of any  foreign  dividend  received  or  accrued  during  any 
year of assessment  commencing  on  or after that date. 

(c) Subsection  (l)(k)  shall come into operation  on 1 January  2004  and shall apply  in 
respect of years of assessment  commencing after that date. 

(d) Subsection (l)(Z) shall come into operation  on  the  date of incorporation of the 
company  contemplated  in  section 3 of the  South  African  National  Roads  Agency 
Limited  and  National  Roads  Act,  1998  (Act  No.  7 of 1998). 

( e )  Subsection (l)(n) shall come  into  operation on  the  date of promulgation of this Act 
and shall apply in respect of  any amount  received  or  accrued  on  or after that date. 

Amendment  of section 11  of  Act 58 of 1962, as amended by section 9 of  Act 90 of 
1962, section 8 of Act 72 of  1963, section 9 of  Act 90 of 1964, section 11 of  Act 88 of 
1965, section 12 of Act 55 of 1966, section 11  of  Act 95 of 1967, section 9 of Act 76 
of 1968, section 14  of Act 89 of 1969, section 10 of Act 52 of 1970, section 10  of  Act 
88 of 1971, section 8 of Act  90 of 1972, section 9 of Act  65 of 1973, section 12 of Act 
85  of 1974, section 9 of Act 69 of 1975, section 9 of Act 113  of 1977, section 5 of Act 
101 of 1978, section 8 of  Act  104 of 1979, section 8 of Act  104  of  1980, section 9 of 
Act  96  of 1981, section 7 of  Act 91 of 1982, section 10 of Act 94 of 1983, section 11 
of Act 121 of 1984, section 46 of  Act 97 of 1986, section 10 of Act 85  of 1987, section 
8 of Act 90 of 1988, section 8 of Act  70 of 1989, section 11  of Act  101  of  1990, section 
13 of Act 129 of 1991, section 11  of  Act 141 of 1992, section 9 of  Act  113  of 1993, 
section 5 ofAct 140 of 1993, section 10 of Act 21 of 1994, section 12 ofAct 21 of 1995, 
section 9 of Act 36  of 1996, section 12 of Act  28  of  1997, section 30 of Act 30  of 1998, 
section 20 of Act 53 of 1999, section 22 of Act  30 of 2000, section 15  of Act  59 of 2000, 
section 10 of Act  19 of 2001, section 27  of  Act  60  of  2001, section 14 of Act 30 of 2002 
and section 19 of Act 74 of  2002 

profits mentioned in such  paragraph;  or 

determined  in  accordance  with  the  Eighth  Schedule.”. 
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27. (1) Section 11  of the  Income Tax ,4ct,  1962,  is  hereby amended- 
(a )  by  the  insertion after paragraph (bB) of the  following  paragraph: 
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”(bC) an amount of any  interest actually incurred by  a taxpayer m the 
production of the  income of that taxpayer for the year of 
assessment in  the form of foreign dividends: Provided that- 
(i) this deduction shall be limited to the amount of those foreign 

dividends which are included in the  income of that  taxpayer 
during that year of assessment; and 

5 

(ii) any amount whereby  that interest exceeds the amount of those 
foreign dividends as contemplated in subparagraph (i), must be 
reduced by  the amount of any foreign dividends received by or 
accrued to that taxpayer during that year which are  exempt 10 
from tax, and the balance shall be carried forward  to  the 
immediately succeeding year of assessment and be deemed to 
be an amount of interest actually incurred by that  taxpayer 
during that succeeding year of assessment in the production of 
income in the form of foreign dividends;”; 

(b )  by the addition in paragraph (gA) to the proviso of the following  paragraph: 
“@) no deduction shall be allowed  under this paragraph in respect of any 

expenditure incurred by the taxpayer during any year of assessment 
commencing on or  after  1  January 2004;”; 

(c) by the addition to paragraph fgB) of the  following proviso: 
“Provided that no deduction  shall be allowed under this paragraph in 
respect of any  expenditure  incurred  during any year of assessment 
commencing on or after 1  January 2004;”; 

“(gC) an allowance in respect of any  cost actually incurred by the 
taxpayer during any year of assessment commencing  on  or  after 
1  January  2004  to acquire (otherwise than by way  of devising, 
developing or creating) any- 

(i) invention or patent as defined in the Patents Act, 1978  (Act No. 

(iij design as defined in the Designs Act, 1993 (Act No. 195 of 

(iii) copyright as defined in the Copyright Act, 1978 (Act No. 98 of 

(d) by the  insertion  after  paragraph (gB) of the following paragraph: 

57 of 1978); 

1993); 

1978); 
(iv) other property which is of a similar nature (other than Trade 

Marks as defined in the Trade  Marks Act, 1993 (Act No. 194 of 
1993);  or 

(v) knowledge  connected with the use of such patent, design, 
copyright or other property or the right to have such 
knowledge  imparted, 

which shall be allowed  during the year of assessment in which that 
invention,  patent,  design,  copyright,  other property or knowledge  is 
brought  into use for  the first time by the taxpayer for the purposes of 
the taxpayer’s trade: Provided that- 
(aa) where that cost  actually incurred by the taxpayer exceeds 

RS 000, that allowance shall not exceed in any year of 
assessment- 
(A) five per cent of the amount of the cost in respect of any 

invention,  patent, copyright or other property of a  similar 
nature or any knowledge connected with the use of such 
invention, patent, copyright or other property or  the  right 
to have such  knowledge  imparted;  or 

(B) 10 per cent of the amount of that cost of any design  or 
other property of a similar nature or any knowledge 
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connected ~ i t h  the use of S X ~  design other i ; i ~ p e ~ y  or ‘ 
the right to have  such  knowledge  imparted; 

(bb) where any such  invention, patent, design,  copyright or other 
property  or  knowledge  was  acquired  from  any  person  who is a 
connected  person in relation to the  taxpayer,  the  allowance 
under this paragraph  shall  be  calculated  on an amount  not 

5 

exceeding the  lesser of the cost to that connected  person  or  the 
market  value of that invention, patent, design,  copyright  or 
other  property  or  knowledge as determined  on  the  date  upon 
which  it  was  acquired  by  the  taxpayer;”; 10 

( e )  by  the  substitution for  paragraph (hA) of the following  paragraph: 
“@A) so much of any  amount [paid] (other  than  an  amount in respect of 

which  any  deduction  or  allowance  has  been or will be  granted 
under  any  other  provision of this Act)  paid in cash  during  any 
year of  assessmen! by  a  taxpayer  engaged  in  mining,  prospecting, 15 
quarrying or similar  operations to a  company, society, association 
of persons  or  trust  referred to  in  section 10( l)(cH) to be  used [by 
such  company, society, association or trust] for  the  purposes 
contemplated in [such] that section[: Provided that such 
amount shall be] as does  not  exceed an amount  determined [and 20 
such  payment shall be made] in accordance  with [- 

(i) the constitution of such company, society or association of 

(ii) the instrument establishing such trust, 
as has been approved by the  Commissioner  in  terms of section 25 

persons; or 

lO(l)(cH)] the formula: 

A - B + C  
D, 

in which  formula  in  respect of each mine- 
‘A’ represents  the  amount  determined  by  a  person  designated  bJ 

the  Minister of Minerals  and  Energy of the  estimated  costs to  bt 
incurred at the  time that or after operations on the  mine or par 
of  the  mine  are  discontinued in order to discharge tht 
obligations  imposed in terms of any  law  which regulate: 
mining  operations  (other  than  costs  which  were  required ir  
terms of any law to be  incurred on  an ongoing  basis  during tht 
life of that mine  or  part of that mine; 

‘B’ means  the market value of the assets held  by  the  company 
society, association  or  trust  in  respect of that mine  on  the datt 
of the  determination of the  estimated  costs in symbol ‘A’ ; 

‘C’ means  the  amount  paid  in  cash by that taxpayer to sucl 
company,  such  association  company,  society or trust at  an^ 
time  before the date  contemplated  in  symbol ‘B’ which  has  no 
been  allowed as  a  deduction  in  terms of this paragraph in  an^ 
year of assesment;  and 

‘D’ represents the  estimated  remaining  life of that mine  in numbel 
of years as determined  by  a  person  contemplated in symbol 
‘A’ : 

Provided that so much of the amount so paid in cash  by that 
taxpayer as exceeds  the  deduction  allowable in terms of this 
paragraph shall, for  the  purposes of this paragraph,  be  deemed to be 
an amount  paid  by  the  taxpayer in cash to that company, society, 
association  or  trust in the  immediately  succeeding  year of assess- 
ment to be  used  for  the  purpose  contemplated  in  section 
lO(l)(cH);”; 

- -  

ifi by the  substitution  for  paragraph (0 )  of the  following  paragraph: 
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“(Q) at the e!ectior! ef the tzxpqer, m. z m ~ ~ ~ t  by which the cost to that 

(i)  which  qualified  for  a capital allowance or deduction in terms of 
section ll(e), 12B,  12C,  12E,  14  or  14bis;  and 

(ii)  the  expected useful  life of which  for  tax  purposes  did  not 5 
exceed  ten  years as determined  on  the  date of original 
acquisition, 

exceeds  the  sum of the  amount  received or accrued  from  the 
alienation,  loss or destruction, of that asset and the amount of any 
such capital allowance or deduction  allowed in respect of that asset 10 
in that year  or any previous  year of assessment:  Provided that for the 
purposes of this paragraph- 
(ua) the cost of any  machinery,  implements, utensils or articles shall 

be  deemed to be  the  actual  cost  plus  the  amount by which  the 
value of such  machinery,  implements, utensils or articles has IS 
been  increased in terms of paragraph (v) of the  proviso to 
paragraph ( e )  less the  amount by which  such  value  has  been 
reduced  in  terms  of  paragraph (iv) of that proviso; 

(bb) the actual  cost of any  machinery,  implement, utensil or article 
acquired  by  the  taxpayer  on or after 15 March  1984 shall be 20 
deemed to be  the  cost of that machinery,  implement, utensil or 
article as determined  under  paragraph (vii) of the  proviso to 
paragraph (e) ; 

(cc) the cost of any aircraft in respect of which  any  allowance  has 
been  made to the  taxpayer  under  section  14bis shall be  deemed 25 
to be  the  actual  cost less any  amount (not being an amount 
which  has  been  included in the  income of the  taxpayer  for  any 
year of assessment in terms of section  8(4)(i)) by which  the 
cost or estimated  cost  price of such aircraft has in the 
calculation of such  allowance  been  reduced in terms of section  30 
14bis(2)(a); 

(dd)  the  cost of any  ship in respect of which  any  allowance  has  been 
made to the taxpayer  under  the  provisions of section 14 shall 
be  deemed  to  be  the  actual  cost less any  amount  (not  being an 
amount  which has been  included in the  income of the  taxpayer 35 
for any  year of assessment in terms of section 8(4)(d)) by 
which  the  cost or estimated  cost  price of such  ship  has  in the 
calculation of such  allowance  been  reduced in terms of the 
definition of ‘adjustable cost’ or  ‘adjustable  cost price’ in 
section 14 (2);”; 40 

taxpayer of any  depreciable asset- 

(8) the  addition to paragraph ( p )  of the  following  proviso: 
“Provided that no  deduction shall be  allowed  under  this  paragraph in 
respect of any  expenditure  incurred  during  any  year of assessment 
commencing  on  or  after  1  January 2004;”; 

“(iii)  no  deduction  shall  be  allowed  under this paragraph in respect  of 
any  expenditure  incurred  during any year of assessment  commenc- 
ing  on  or after 1  January 2004;”; and 

(i) by  the  insertion after paragraph (qj of the  following  paragraph: 

(h)  by  the  addition in paragraph (q)  of the  following  paragraph to the  proviso:  45 

in respect of which  the  election was made.”. 
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(2) (a )  Szbsecticn (l)(c) sha!! ccme ictc ~pe:zt,:i~n a;: 1 .%ne 2004 and shall apply ii; 
respect of any  interest incurred during  or  balance of interest carried forward in terms of 
section 9E(5A) of the  Income Tax Act, 1962, to any year of assessment  commencing  on 
or after that date. 

(b) Subsection (l)(e) shall come into operation  on 1 January  2004 and shall apply in 
respect of an  amount paid by a  taxpayer  during any year of assessment commencing  on 
or after that date. 

( c )  Subsection  (l)(f) shall come into  operation  on the date of promulgation of this Act 
and shall apply in respect of any  disposal on or after  that  date. 

(d) Subsection (l)(i) shall come into  operation  on  1  June  2004 and shall apply in 
respect of any dividend received or accrued  during any year of assessment commencing 
on or after that  date. 

Insertion of section 11A in Act 58 of 1962 

28. (1) The following section is hereby  inserted in the Income Tax Act, 1962, after 
section 11 : 

“Deductions in  respect of expenditure  and losses incurred  prior  to 
commencement of trade 

11A. (1) For  purposes of determining the taxable  income derived during 
any year of assessment by a  person from carrying  on any trade, there shall I 
be allowed as a  deduction from the income so derived, any expenditure and 
losses- 
(a)  actually incurred by that person prior  to  the  commencement of and in 

preparation  for  carrying  on  that  trade; 
(6) which would have  been  allowed  as  a  deduction in terms of section  1 I 

(other than section 11 (x)) or section 1 lB, had the expenditure or losses 
been incurred after  that person commenced  carrying  on that trade; and 

(c) which were not allowed  as  a deduction in that year or any previous 
year of assessment. 

(2) So much of the expenditure and losses  contemplated in subsection (1) 
as  exceeds the income  derived  during  the year of assessment from carrying 
on  that trade after  deduction of any amounts allowable in that year of 
assessment in terms of any  other provision of this Act, shall not be set off 
against any  income of that person which is  derived otherwise than from 
carrying  on that trade,  notwithstanding section 20(l)(b).”. 

(2) Subsection (1) shall come into  operation  on 1 January  2004 and shall apply in 
respect of any year of assessment ending on or after that  date. 

Insertion of section 11B in  Act 58 of 1962 
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29. The  following section is  hereby inserted in the  Income Tax Act, 1962, after section 
11A: 

“Deductions in  respect of research and development 40 

11B. (1) For  purposes of this section- 
‘cost’ in relation to  any  building, machinery, plant,  implement, utensil or 
article means  the lesser of- 
fa) the actual cost  to  the  taxpayer of the erection,  addition,  improvement 

to  or acquisition of any  building  or actual cost of that machinery, plant, 
implement, utensil or article; or 

(b) the  cost which a  taxpayer would have  incurred in respect of the direct 
cost of acquisition of that building, machinery, plant,  implement, 
utensil  or  article  (including the direct cost of the installation or 
erection thereof), if that taxpayer had acquired that building, 
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mzchinery, plant, i;r,p!ement, utensil or article Ender a cash transaction 
concluded at ann’s length on the date  on  which the transaction €or the 
acquisition was in fact  concluded; 

‘copyright’  means copyright as defined in the Copyright Act, 1978 (Act No. 
98 of 1978); 
‘design’ means a design as defined in the Designs Act,  1993 (Act No. 195 
of 1993); 
‘invention’ means an invention as defined in the Patents Act, 1978 (Act No. 
57 of 1978); 
‘patent’ means a patent as defined in the Patents Act, 1978; 
‘research and development’ means research and development  conducted in 
the Republic that will result or potentially may result in an identifiable 
intangible  asset as contemplated under generally accepted accounting 
practice,  but  does not include  research and development  relating to- 
(a) the social sciences, arts, humanities or management; or 
(b) market research, sales or marketing promotion; 
‘trade mark’ means trade mark as defined in the  Trade  Marks Act, 1993  (Act 
No. 194 of 1993). 
(2) There  shall be allowed as a  deduction  during  any year of assessment 
commencing  on  or after 1  January 2004- 
(a )  any expenditure actually incurred by a  taxpayer in that year of 

assessment (other than costs  contemplated in subsection (3))- 
(i) in respect of research and development undertaken directly by 

that taxpayer; or 
(ii) by way of payment to any other person  for research and 

development  undertaken by that other person on behalf of that 
taxpayer, 

for purposes of devising,  developing  or  creating  any  invention, 
patent, design,  copyright  or  other property which is of a  similar 
nature (other than any trade  mark); 

(b)  any expenditure actually incurred by a  taxpayer in that year of 
assessment (other than costs contemplated in subsection (3)), for 
purposes of- 

(i) registration of any invention,  patent,  design, copyright or other 
property; and 

(ii) obtaining the extension of the period of legal protection,  the 
extension of the registration period, or the renewal of the 
registration of any such invention,  patent,  design,  copyright or 
other property. 

(3) There  shall be allowed as a  deduction by a  taxpayer in respect of any 
building, machinery, plant, implement, utensil and article of a capital nature 
used by that taxpayer for  purposes of research  and  development, an 
allowance  equal  to 40 per cent of the cost of that  building, machinery, plant, 
implement,  utensil and article in the year of assessment  that  it is brought 
into  use for the first time by that taxpayer and 20 per cent in each of the 
three immediately succeeding years of assessment:  Provided that where 
any building was used partly for  research and development and partly for 
other purposes in the same year of assessment, the allowance for that year 
of assessment  shall be limited to an amount which bears to the  full  amount 
of the allowance  for that year, the same ratio as the use of that  building for 
research and development bears to the total use of that building in that year 
of assessment. 

(4) No deduction shall be allowed  under  subsection  (2)(a)(ii) in respect 
of any expenditure, unless- 
(a) that expenditure relates to the devising, developing or creating of any 

(b) the payments are for  discovery of new information; and 
(c) full  ownership and control by the taxpayer exists over the results of 

such invention,  patent,  design,  copyright  or  other  property; 

such researchand development  including any such invention, patent, 
design, copyright or other property. 
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(5) Na a!lcv:ance sha!! be a!lcwed in terns ~f this section in respec: of 
any machinery, plant, implement, utensil and article of a  person  which was 
used  during  the  year of assessment for purposes  other  than  research  and 
development. 

(6) The allowance  contemplated  in this section shall apply in lieu of any 
other  deduction or allowance  granted  under  any  other  provision of this Act, 
unless  the  taxpayer elects in the  year of assessment that the  building, 
machinery, plant, implement, utensil or  article  is  brought  into  use for the 
first time by that taxpayer that the  deduction  or  allowance  granted  under 
that other  provision shall apply, in which case subsection (3) shall not  apply 
in  respect of that building,  machinery,  plant,  implement, utensil or article, 
as the  case may be.”. 

Amendment of section 12C of Act  58 of 1962, as inserted by section 14 of Act  101 of 
1990 and amended by section 11  of Act 113 of 1993, section 7 of Act 140 of 1993, 
section 11 of Act  21 of 1994, section 13 of Act  21 of 1995, section 18 of Act  59 of 2000, 
section 11 of Act 19 of 2001 and section 15 of Act 30 of 2002 

30. Section  12C of the  Income Tax Act,  1962,  is  hereby  amended  by  the  substitution 
in subsection (1) for  subparagraphs (i) and (ii) of paragraph (c) of the  proviso of the 
following  subparagraphs: 

“(i)  acquired  by  the  taxpayer  under  an  agreement  formally and finally signed  by 
every  party to the  agreement [during the period commencing] on or after 1 
March  2002 [and ending on  28 February 20051; and 

(ii) brought  into  use  by  the  taxpayer [during that period] on  or after that date in 
a  process of manufacture or process  which  in  the  opinion of the  Commissioner 
is of a  similar  nature,  carried on by that taxpayer  in  the  course of its business 
(other  than  banking, financial services,  insurance  or rental business),”. 

Amendment of section 12E of Act  58 of 1962, as inserted by section 12 of Act 19 of 
2001 and amended by section 17 of Act  30 of 2002, section 21 of  Act 74 of 2002 and 
section 37 of  Act 12 of 2003 

31. (1) Section 12E of the  Income Tax Act,  1962,  is  hereby amended- 
(a)  by  the  substitution  for  the  heading of the  following  heading: 

“Deductions in respect of [certain plant and machinery ofl small 
business corporations.”; 

(b )  by  the  substitution  in  subsection (4) for subparagraph (ii) of paragraph (a)  of 
the  following  subparagraph: 

“(ii)  none of the  shareholders  or  members at any  time  during  the  year of 
assessment of the  company  or  close  corporation  holds  any  shares  or 
has  any  interest  in the equity of any  other  company as defined in 
section 1, other than- 
(aa) a  company  contemplated  in  paragraph (a )  of the definition of 

- (bb) any  portfolio in a  collective  investment  scheme  contemplated 

(cc) a  company  contemplated  in  section 10(1)(e)(i), (ii) or (iii); and 
(c)  by  the s u b a t i o n  in  subsection (4) for subparagraph (iii) of paragraph (a)  of 

“(iii)  not  more  than  20  per  cent of the [gross income] total of all receipts 
and  accruals  (other  than  those of a  capital  nature)  and all the capital 
E of the  company or close  corporation  consists  collectively of 
investment  income  and  income  from  the  rendering of a  personal 
service; and 

‘listed company’; [or] 

in paragraph (e)  of the  definition of ‘company’;); 

the  following  subparagraph: 
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(d)  by the insepim after snbsecticr, ( 3 )  3f the fal!o.::ir,g subsection: 
“(3A) Any expenditure and losses actually incurred by a 

business  corporation in the year of assessment during which  that 
business  corporation  commences trading shall be increased byan 
amount  equal  to such expenditure and losses, but limited to R20 (E’’. 

(2) (a) Subsection (l)(a), (b)  and (dj shall come into  operation  on  the date of 
promulgation of this Act and shall apply in respect of any year of assessment  ending  on 
or  after  that  date. 

(b)  Subsection (l)(c) shall come into operation  on the date of promulgation of this Act 
and shall apply in respect of any year of assessment  commencing on or  after that date. 

Amendment of section 12H of Act 58 of 1962, as inserted by section 18 of Act 30 of 2002 

32. (1) Section 12H of the Income Tax Act,  1962, is hereby amended- 
(a) by the substitution in subsection (1) for the words preceding  paragraph (a) of 

“Notwithstanding section 23B, but subject  to Subsection (3) ,  there shall 
be allowed  to be deducted from the income derived by any employer 
during any year of assessment, an allowance  determined in accordance 
with subsection (a), where-”; and 

(b)  by the addition in subsection (2) of the word “and” at the end of subparagraph 

(2)  Subsection (1) shall be deemed to have come  into  operation  on 1 October 2001 
and shall  apply in respect of any registered learnership  entered  into or completed on or 
after  that date. 

the  following  words: 

(ii) of paragraph (a). 

Insertion of section 13quat in Act 58 of 1962 

33. The following  section is hereby inserted in the  Income Tax Act, 1962,  after  section 
13ter: 

“Deductions in respect of erection  or  improvement of buildings in 
urban development zones 

13quat. ( I )  For the  purposes of this section- 
‘certificate of occupancy’  means  a certificate contemplated in section 14( 1) 
of the  National Building Regulations  and  Building Standards Act, 1977 
(Act No. 103 of 1977); 
‘cost’ means the  costs  (other than borrowing or finance costs)  actually 
incurred in erecting or extending,  adding to or  improving  a  building  and 
includes  any  costs incurred- 
(a) in demolishing any existing  building or part thereof; 
(b) in excavating the land  for  purposes of that erection,  extension, 

addition or improvement; and 
(c) in respect of structures or works directly adjoining the  buildmg so 

erected,  extended,  added  to or improved, for purposes of providing- 
(i) water, power or  parking  with  respect  to that building; 

(ii) drainage or security for that  building; 
(iii) means of waste disposal  for that building; or 
(iv)  access  to that building, including the  frontage  thereof; 

‘urban  development zone’ means an area demarcated by a municipality in 
terms of subsection (6), the  particulars of which were published in the 
Gazette in terms of subsection (8); 

(2) There  shall be allowed to be deducted  from the income of the 
taxpayer an allowance  determined in terms of subsection ( 3 ) ,  in respect of 
the  cost of the erection, extension, addition or  improvement of any 
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czxzxrciA ~r residentid buildkg T;L.ithin X, &zn d ~ d ~ p m ~ n t  ZGX t~ be 
used  solely for purposes of that taxpayer’s trade-- 
( a )  which  was  commenced by the  taxpayer on or after the  date of 

publication of the  notice  contemplated in subsection (8) in respect of 
that  urban  development  zone,  in  terms of a  contract  formally  and 5 
finally signed by all parties thereto on or after that  date; and 

(b)  in respect of which  a certificate of occupancy  has  been  granted. 
(3) The  amount of the  allowance Contemplated in subsection (2)-- 

( a )  in  the  case of the  erection of  any new buiidhg or the  extension of or 
addition to any building  (other  than  a  building in respect of which 
paragraph (b) applies), is  equal to- 

10 

(i) 20 per  cent of the  cost to the  taxpayer of the  erection or 
extension of or  addition to that  building,  which  is  deductible  in 
the  year of assessment  during which that building  is  brought 
into  use  by that taxpayer  solely for the  purposes of that 
taxpayer’s trade; and 

15 

assessment;  or 
(ii) five per cent of that cost  in  each of the 16 succeeding  years of 

(b) in the case of the  improvement of any  existing  building  or  part of a 
building  (including  any  extension  or  addition  which  is  incidental to 
that  improvement)  where  the  existing structural or exterior framework 
thereof  is  preserved, is equal to- 

(i) 20 percent of the  cost to the taxpa:yer  of the  improvement, 
extension  or  addition  which  is  deductible  in  the  year of 
assessment  during  which  the  part of the  building so improved, 
extended  or  added is brought  into  use  by  the  taxpayer  solely  for 
the  purposes of that taxpayer’s trade:, and 

(ii) 20 per  cent of that cost in each of the  four  succeeding  years of 
assessment. 

(4) No deduction shall be  allowed  under this section, unless  the  taxpayer 
has  together  with  the  tax  return for the  year of assessment  in  which  the 
deduction is claimed  under  subsection (3)(a)(i) or (b)(i),  provided to the 
Commissioner- 
(a) a certificate from  the  municipality  confirming that the  building  is 

located  within an urban  development  zone  within that municipality; 
(6)  the total amount of the costs to  the  taxpayer of the erection, extension, 

addition or improvement  and  the  extent that those  costs  relate to any 
portion of the  building in respect of which  a certificate of occupancy 
has  been  granted;  and 

(c) particulars as to whether  the costs were  incurred in respect of the 
erection of a  building as contemplated in subsection (3)ia) or the 
extension,  addition  or  improvement of a  building as contemplated in 
subsection (3)(b). 

(5) No deduction  shall  be  allowed  under this section in respect of any 
building- 
(a )  where that taxpayer  ceased to use that building  solely  for  purposes of 

that taxpayer’s  trade  during  any  previous  year of assessment;  or 
(6) which  has  been  disposed of by  the  taxpayer  during any previous  year 

of assessment. 
(6) For  the  purposes of  this section,  one  area may be  demarcated by a 

municipality where- 
( a )  that area  is  a  developed  urban  location  with  the  municipality  of 

Buffalo City, Cape  Town,  Ekurhuleni,  Emalahleni,  Emfuleni, 
eThekwini,  Johannesburg,  Mafikeng,  Mangaung,  Matjhabeng, 
Mbombela,  Msunduzi,  Nelson  Mandela,  Polokwane,  Sol  Plaatje  or 
Tshwane; 

(b) that area  is  demarcated  through  formal  resolution by the  relevant 
municipal  council  no later than 30 June 2004 or  such later date as the 
Minister  may  approve on good  cause  shown; 
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((? that area is prioritised in that municipality’s ir?tegrated deve!opme!! 
plan  adopted and  undertaken in terms of Chapter 5 of the Loca 
Government:  Municipal  Systems  Act, 2000 (Act No. 32 of 2000) as 
priority area for  futher  investments  to  promote  business and  industria 
activity as well as dense  residential  settlements to support sucl 
activity; 

jd) that area  proportionately  contributes or previously  contributed I 

significant  portion of the  total  revenue  collections for all areas  locate( 
within the  current  boundaries of that  municipality, as  measured-- 

(i) in  the form of property  rates;  or 
(ii) assessed property  values used  to  determine  those  rates, 

and where the contribution from that  area i:; undergoing  a sustainec 
decline; 

( e )  significant fiscal measures  have  been  implemented by that  municipal 
ity to support  the  regeneration of that  area, including- 

(i) the  appropriation of  significant funds  for  developing  the  are; 
in the annual  budget of the  municipality; 

(ii) special tariffs for  categories of residential,  commercial o 
industrial  users; or 

(iii)  partnership  arrangements  with  the  business  community  for thc 
promotion of urban  development  within that area;  and 

(fi that municipality  commits  to the objective of processing all planninl 
approval  applications  for  that  area  within 90 clays  of submission  and tc 
report those  applications  that are processed  in  a  longer  period,  togethe 
with reasons  for  the delay, to  the  National  Treasury on a  quarterly basil 
within 30 days of the  end of each quarter. 

(7) (a) Subject  to  paragraph (d), the  area  demarcated  in  terms o 

(i) where that municipality  has  a  population of not more thar 
500 000 persons,  a  total  area of 150 hectares; or 

(ii) where that municipality has a  population of more  than 500 OOC 
persons, 150 hectares  plus 20 hectares  for  each  additiona 
1.00 000 persons  included  in  that  population. 

(b) Where that municipality  has  a  population of 2 million  persons 01 

more, the municipal  council  may  demarcate  two  areas in lieu of the  one are: 
demarcated  in terms  of subsection (6) provided that- 

(i) the  two  areas  do not in total exceed  the  one area contemplated  ir 

(ii) each area otherwise satisfies the  requirements of subsection (6). 
(c) For  purposes of this  subsection,  the  population of a  municipality shall 

be  the  population figures as determined  by  Statistics  South  Africa  in the 
Census  for 2001 and  the total population of that municipality must be 
rounded  to  the  nearest  multiple of 100 000. 

(d) The area  demarcated  in  terms of subsection (6) may exceed  the  hmits 
contemplated in paragraph (a )  where- 

(i) the  municipality  proves to the  Minister  that the excess  area is 
integrally  related to the  area  within  the  limitation  contemplated in 

(ii) the  municipality can prove  to  the  Minister that sound  economic 
reasons  exist  for  demarcating  a larger area; 

(iii) the  municipality has not  demarcated  two  areas as contemplated in 
subparagraph (b); and 

(iv) the Minister  is satisfied that the  demarcation of the  excess  area 
would fall within  Government’s affordability constraints. 

subsection (6) may not exceed- 

paragraph  (a)(ii);  and 

paragraph (a); 
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(8) The  Minister m.ust publish by notice in the Gazt.t?e pzticu!z,+s ~f E. 
area demarcated by a municipality after that municipality has proved to the 
Minister that the area so demarcated  complies  with  the provisions of 
subsection (6). 

(9) Every municipality must provide an annua.1 report to the  Conunis- 
sioner and the Minister  for  each urban development  zone  located within 
that municipality within such time as is  prescribed by the  Minister, listing- 
(a )  each  taxpayer  to which a certificate contemplated in subsection 4(a) 

(b )  the  location of each building for which  that  certificate  was  issued; 
(c)  the costs incurred by the taxpayer in respect of each  building; 
(d )  the total jobs created as a result of this section; 
(e) the additional property rates  collected  as  a result of this section: and 
(f) the total applications  for  a certificate contemplated in subsection 4(a). 

(a) a  municipality  does not provide an  annual  report  as  contemplated in 
subsection (9) or  a  quarterly report as contemplated in subsection 6(sI 
or the Commissioner  reports to the  Minister ]that the  municipality has 
issued  a certificate contemplated in subsection (4)(a) in respect of a 
building  that is located outside an urban development  zone; and 

(b)  corrective steps are not taken by that municipality within a period 
specified by the Minister, 

the Minister may withdraw the notice contemplated in subsection (8) for 
that municipality in respect of contracts  formally  and finally signed by all 
parties thereto  on  or  after the date of withdrawal. 
(11) The Commissioner  must on an annual basis submit  a report to the 
Minister containing  information relating to- 
(a) the number of taxpayers which have  during the relevant year claimed 

(b) the total  amount of the deductions by taxpayers allowed jn that year in 

(c)  the total  amount of the costs to those taxpayers which are or will be 

has been  issued; 

(1 0) Where- 

an allowance in terms of this section; 

terms of this section; and 

allowable as a  deduction in terms of this section. 

5 

10 

15 

20 

25 

30 

Amendment of section 18A of Act  58 of 1962, as inserted by section 15 of Act 52 of 
1970 and substituted by section 16 of Act  96 of 1981 and amended by section 14 of 35 
Act  91 of 1982, section 16 of Act 94 of 1983, section 16 of Act 121 of 1984, section 15 
of Act 90 of 1988, section 17 of Act  101 of 1990, section 20 of  Act 129 of 1991, section 
11 of Act 36 of 1996 and substituted by section 24 of Act 30 of 2000 and amended 
by section 20 of Act  30 of 2002 

34. (1) Section  18A of the Income Tax Act, 1962, is hereby amended- 40 
(a)  by the substitution in subsection (1) for the words preceding  paragraph ( a )  of 

“Notwithstanding  the  provisions of section  23, there shall be allowed to 
be deducted from the taxable  income of any taxpiayer so much of the  sum 
of any bonajide donations by that taxpayer in cash  or of property made 45 
in kind [made by such taxpayer and], whiclh was actually paid or 
transferred during the year of assessment to-” ; 

(b) by the insertion in subsection (I)  after paragraph (b) of the following 

the following  words: 

-- 

paragraph: 
I -  

“(c) the Government, any provincial administration or local a u t h o r i t E  
contemplated in section 10(l)(a) or (6) to be used for purposesf  
any activity contemplated in Part I1 of the Ninth Schedule;”; 

by the  substitution in subsection (1) for subitem (bb) of paragraph (a) of the 
following  subitem: 

“(bb) complies with the requirements contemplated in subsection (IC), 
if applicable, and any additional requirements prescribed b y t h e  
Minister in terms of subsection (1A);”; and 
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(i) d l  d ~ n ~ t i o n ~  ~ ~ ~ k m p ! ~ t & d  i~ pzcagraph (a), iii respect of 
which  such  a  receipt  has been issued, and all income derived 
therefrom,  in the Republic  in  carrying on that  activity; and 

(ii)  all  donations  contemplated  in  paragraph (b),  either in the 
Republic  in  carrying on that activity, or in  respect of a 
transfrontier  conservation  area of which  the  Republic  forms 

(12) by  the  substitution in subsection (2) for  the  words  preceding  paragraph (a) of 

“(2) Any  claim  for  a  deduction  in  respect of any donation  under 
subsection (1) shall not  be allowed  unless  supported by a  receipt  issued 
by the  public benefit organisation,  institution,  board  or  body  or  the 
government,  provincial  administration  or  local authority concerned,  on 
which  the  following  details  are  given, namely-”; 

(i) by  the  substitution  in  subsection (2) for  paragraph (cj of the  following 

“ ( c )  the  name of the public  benefit organisation,  institution,  board or 

part.“ ; 

the  following  words: 

paragraph: 
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body  or  the  government,  provincial  administration  or  local author- 
9 which  received the donation,  together  with an address  to which 
enquiries may be directed in connection  therewith;”;  20 

(j) by  the  substitution  in  subsection (2) for  paragraph I f )  of the following 

“Cf) a  certification  to the effect that the  receipt is issued  for  the  purposes 
of section  18A of  the Income Tax Act, 1962, and that the  donation 
has  been  or  will be used  exclusively for the  object of the  public  25 
benefit  organisation,  institution,  board or body  concerned or, in  the 
case of the  government,  provincial  administration or local authority 
a t  activity.”; 

paragraph: 

( k )  by  the  insertion  after  subsection (2) of the  following  subsections: 
“(2A) A public benefit organisation, 

ment,  provincial  administration  or 
receipt  contemplated  in  subsection (2) in  respect of any  donation to thf 
extent that- 
(a) in  the  case of a  public benefit organisation,  institution,  board 01 

body  contemplated in subsection (l)(a) which carries on activities 
contemplated  in Part I of the  Ninth  Schedule, that donation  will be 
utilised  solely in carrying on activities contemplated  in Part I1 of the 
Ninth  Schedule; 

(bj in the  case of a  public benefit organisation  contemplated ir 
subsection (l)(b) which  provides  funds to public  benefii 
organisations,  institutions,  boards  or  bodies that carry on public 
benefit  activities  contemplated  in Part I1 of the  Ninth  Schedule and 
to  other  entities, that donation will be utilised solely to provide 
funds to a  public benefit organisation, :institution, board  or body 
contemplated  in  subsection (l)(a), which will utilise  those funds 
solely  in  carrying on activities  contemplated in Part I1 of the Ninth 
Schedule;  or 

(c) in  the  case of the  government,  provincial  administration  or local 
authority, that donation will be utilised solely in canying on 
activities  contemplated in Part TI of the Ninth  Schedule. 

(2B) A public benefit organisation,  institution, board or body 
contemplated  in  subsection  (2A), must together  with  its  annual  return  for 
a year of assessment  submit  to  the  Commissioner an audit  certificate 
confirming that all donations received  or  accrued in that year in  respect 
of which  receipts were  issued in terms  of subsection (2) ,  were utilised in 
the  manner  contemplated  in  subsection  (2A). 

(2C)  The Accounting  Authority contemp1al:ed in  the  Public  Finance 
Management  Act, 1997 (Act  No. 1 of 1999) for  the  government, 
provincial  administration or local authority which  issued any receipts in 
terms of subsection (2) ,  must on  an  annua.1  basis submit  an audit 
certificate  to  the  Commissioner  confirming thai: all donations  received or 
accrued  in  the  year in respect of which receipts were so issued  were 
utilised in  the  manner  contemplated in subsecrion @A).”. 
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(d) by the substitution ir, szbsectinn ( I )  for subpzagraph (i) ~f prt-agraph (b) of 

“(i) provides funds or  assets [solely] to any public benefit organisation, 

( e )  by the substitution in subsection (1) for subparagraph  (ii) of paragraph (b) and 
the words following  subparagraph (ii) of the following  subparagraph and 
words: 

“(ii)  during the year of assessment preceding the year of assessment of 
such public benefit organisation  during which the donation is 
received,  distributed or incurred the obligation  to so distribute at 
least 75 per cent of the funds  received by such organisation by way 
of donations which qualified for a  deduction in terms of this section: 
Provided  that  the  Commissioner may, upon good cause  shown and 
subject to such conditions  as he or she may determine,  either 
generally or in a particular instance, waive, defer or  reduce the 
obligation to  distribute any funds, having regard to the public 
interest and the  purpose  for  which the relevant organisation wishes 
to  accumulate  those  funds, 

as does not exceed [the  greater of- 
(uu)] five per cent of the taxable income of the taxpayer as calculated 

before allowing any deduction  under this section or section 18 [or 
(bb) R1 000: 
Provided  that  the  Commissioner  may,  upon  good  cause  shown  and 
subject to  such conditions as he or  she may determine,  either 
generally  or  in a particular instance, waive,  defer  or  reduce  the 
obligation to distribute any  funds  as contemplated  in  paragraph 
(b)(ii),  having  regard to the public  interest and  the purpose  for  which 
the  relevant  organisation  wishes to accumulate those funds].”; 

the  following  subparagraph: 

institution,  board  or body contemplated in paragraph (a ) ;  and”; 

(f) by the substitution for subsection (1A) of the following subsection: 
“(1A)  The Minister may, by regulation,  prescribe additional require- 

ments with which a  public benefit organisation,  institution, board or body 
or the government,  provincial  administration or local authority carrying 
on  any specific public benefit activity identified by the Minister in the 
regulations, must comply before any  donation made to that public benefit 
organisation,  institution, board or  body  or  the  government,  provincial 
administration  or  local authority shall be allowed as a deduction under 
subsection (I).”; 

(8 )  by the insertion after subsection (1B) of the following subsection: 
“(1C)  The constitution  or  founding  document of a public benefit 

organisation  carrying  on  the activity contemplated in paragraph 4 of Part 
I1 of the  Ninth  Schedule,  must  expressly  provide  that the organisation- 
(a)  may not issue any receipt contemplated in subsection (2) in respect 7 

of any donation  made by a person to that public benefit 
organisation, unless- 

(i) that donation  is  made by that person on  or after 1 August 2002, 
but  before 1 August 2005; and 

(ii)  that  person (in the case of a company, together with any other 
company in the  same  group of companies as that company) has 
during  the  relevant year of assessment of that person donated 
an amount of at least R1 million to that organisation; 

(b) must  ensure  that  every donation contemplated in paragraph (a) ,  in 
respect of which such a receipt has been issued, will be matched by 
a  donation  to  that organisation of the :same amount made by a 
person who is  not  a resident and which is made from funds I 
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a financialinstrument which is trading stock of the taxpayer, 
the lower of fair market value of that financial instrument on 
the date of that donation or the amount  which has been taken 
into  account  for the purposes of section 22(8); or 
any other trading stock of the taxpayer  (including  any 
livestock or produce in respect of which the provisions of 
paragraph 11 of the First Schedule are applicable), the amount 
which has been taken into account for the purposes of section 
22(8) or, in the  case of such livestock or produce,  the  said 
paragraph 11, in relation to the donation of such  property;  or 

(b)  where such property (other than trading stock) constitutes an asset 

- (i) the fair market  value of that property on the date of that 
donation; or 

@.J the cost to  the taxpayer of such property less any allowance 
(other than any investment allowarce) allowed to be deducted 
from the income of the taxpayer under the provisions of this 
Act in respect of that asset; or 

(c) where such property  does  not  constitute trading stock of the 
taxpayer or  an asset used by him  for  the  purposes of his trade, the 
lower of - 
(IJ the fair  market  value of that prclperty on  the date of that 

used by the taxpayer  for the purposes of his trade, the  lower of- 

donation; or 

movable asset which has deteriorated in condition by reason of 
use  or  other  causes,  a depreciation allowance calculated in the 
manner  contemplated in section 8(5)(bB)(i); or 

(d) where  such property is  purchased,  manufactured,  erected,  as- 
sembled,  installed or constructed by or  on behalf of the  taxpayer in 
order to form  the subject of the said donation, the lower of-= 

- (ii) the cost  to  the taxpayer of such asset, less, in the case of a 

- (i) the fair  market  value of that property on the date of that 
donation;  or 

(ii) the cost to the taxpayer of such property.”;  and 
im) bv the insexon after  subsection  (3) of the following subsection: 
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“(3A) No  deduction shall be allowed 
the donation of any property in kind 
any fiduciary right,  usufruct or other 
intangible asset or financial instrument, unless that financial instrument 

(a) a  share in a  listed  company;  or 
(b)  issued bv a financial institution as defined in section 1 of the 

1s- 

Financiai  Services Board Act, 1990 (Act No. 97 of 1990). 45 
(2 )  Subsection (l)(a), (b), (c),  (d), If), (h), (i), ( j ) ,  (k), (1’) and fm)  shall come  into 

operation on the date of promulgation of this Act and shall apply in respect of any 
donation  which  takes effect on or  after that date. 
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Anx?ndnent Gf sectiGn 26 G f  Act 58 G f  1962, 2s 2mcnded by section 13 of Act $8 af 
1964, section 18 of  Act  88 of 1965, section 13 of Act 76 of 1968, section 18 of Act 89 
of 1969, section 15  of  Act  65  of 1973, section 8 of Act  101 of 1978, section 18 of Act 
94  of  1983, section 19 of  Act  191  of 1990, section 16 of Act  113 of 1993, section 17  of 
Act 21 of  1995, section 15 of Act 28 of 1997, section 20 of Act 30 of 2000, section 27 5 
of Act 59 of 2000 and section 23 of Act 74 of 2002 

35. (1) Section  20 of the  Income Tax Act,  1962,  is  hereby amended- 
(a)  by  the  substitution  in  subsection (1) for  the  words  preceding  paragraph (a) of 

the  following  words: 
“For the  purpose of determining  the  taxable  income  derived  by  any 10 
person  from  carrying  on  any trade, there shall, subject to section  20A,  be 
set off against  the  income so derived by such person-”; and 

(b )  by  the  substitution  in  subsection (1) for paragraph (b)  of the  proviso  and  the 
words  following  paragraph (b) of the  following  .paragraph: 

“(6) derived by any  person  from  the  carrying on within  the  Republic of 15 
any trade, any- 

(i) assessed loss incurred  by  such  person  during  such  year;  or 
(ii) any  balance of assessed loss incurred in any  previous  year of 

in carrying  on  any  trade  outside  the Republic.”. 20 
assessment, 

(2) (a) Subsection (l)(a) shall come  into  operation  on 1 March  2004  and shall apply 

(b) Subsection (1)fb) shall be  deemed to have  come  into  operation on 6  December 
in respect of any  year of assessment  commencing  on  or after that date. 

2000. 

Insertion of section 20A  in  Act 58 of 1962 25 

36. (1) The  following  section is hereby  inserted in the Income Tax Act,  1962, after 
section  20: 

“Ring-fencing of assessed losses of certain trades 

20A. (1) Subject to subsection (3), where  the  circumstances in subsection 
(2) apply  during  any  year of assessment in respect of any  trade  carried on by 
a  natural  person,  any  assessed loss incurred  during that year in carrying on 
that trade  may  not  be set off against  any  income of that person  derived 
during that year  otherwise  than  from  carrying on that trade, notwithstand- 
ing  section  20( l)(b). 

(2) Subsection (1) applies  where  the  taxable income of a  person  for  a year 
of assessment  (before  taking  into  account  the set-off of any  assessed  losses 
incurred in carrying  on  any  trade  during that year and the  balance of 
assessed loss carried  forward  from  the  preceding  year)  equals  or  exceeds 
the  amount at which  the  maximum  marginal  rate of tax chargeable in 
respect of the  taxable  income of individuals  becomes  applicable,  and 
where- 
(a)  that person has, during  the five year  period  ending on the last day of 

that  year of assessment,  incurred  an  assessed  loss in at least three  years 
of assessment  in  carrying on the  trade  contemplated in subsection (1) 
(before  taking  into  account  any  balance of assessed loss carried 
forward);  or 

(6) the  trade  contemplated in subsection (l), in  respect of which  the 
assessed loss was  incurred  constitutes- 

(i) any  sport  practised by that person  or  any relative; 
(ii) any dealing in collectibles by that person or any  relative; 

(iii) the rental of residential accommodation,  unless at least 80 per 
cent of the residential accommodal:ion is used  by persons  who 
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assessment; 
(iv)  the  rental of vehicles,  aircraft or boats as defined  in the Eightl 

Schedule, unless at least 80 per  cent of the  vehicles,  aircraft 01 

boats  are  used by persons  who  are  not  relatives of that persor 
for at least half  of the  year of assessment; 

(v)  animal  showing  by that person  or  any  relative; 
(vi)  farming  or  animal  breeding,  unless  that  person  carries or 

farming,  animal  breeding  or  activities of a similar  nature on E 

full-time  basis; 
(vii) any form of performing or creative arts practised by thal 

person  or any relative;  or 
(viii)  any  form of gambling  or  betting  practised by that person or anq 

relative. 
(3) The provisions of subsection (1) do  not apply in respect  of ar 

assessed  loss  incurred  by  a  person  during  any  year of assessment  frorr 
carrying  on  any  trade  contemplated  in  subsection (2)(a) or (b),  where thai 
trade  constitutes  a  business  in  respect of which  there is a reasonable 
prospect of deriving  taxable  income  (other than taxable  capital  gain)  withir 
a  reasonable  period  having  special  regard t o -  
(a )  the  proportion of the  gross  income  derived  from that trade in that year 

of assessment in relation  to  the  amount of the  allowable  deductions 
incurred  in  carrying on that trade  during  that  year; 

(b) the  level of activities  carried  on by that person or  the  amount 01 

expenses  incurred by that person in respect of advertising, promoting 
or  selling  in  carrying  on that trade; 

(c) whether that trade is carried on in  a  commercial  manner,  taking into 
account- 

(i)  the  number of full-time  employees (appointed for  purposes of 
that  trade  (other  than  persons  partly  or  wholly  employed to 
provide  services of a  domestic  or  private  nature); 

(ii) the  commercial  setting of the  premises  where the trade is 
carried on; 

(iii) the  extent of  the equipment  used  exclusively  for  purposes of 
carrying  on that trade;  and 

(iv)  the  time  that  the person spends  at the premises  conducting that 
business; 

(d) the  number of years of assessment  during  which  assessed  losses  were 
incurred  in  carrying on that  trade in relation to the  period  from  the  date 
when  that  person  commenced  carrying on that trade  and  taking  into 
account- 

(i) any  unexpected  events  giving  rise  to any  of those  assessed 

(ii) the  nature of the  business  involved; 

J ”- 

losses;  and 

( e )  the  business  plans of that person  and any changes  thereto to ensure that 
taxable  income  is  derived  in  future  from  carrying  on  that trade: and 

( f l  the  extent  to  which any asset  attributable  to that trade is used,  or  is 
available  for  use, by that person or  any relative of that person  for 
recreational  purposes or personal  consumption. 

(4) Subsection (3) does not apply in respect of a  trade  contemplated in 
subsection (2)(b) (other than farming)  carried 011 by a  person  during any 
year of assessment  where that person  has,  during  the ten year period ending 
on  the  last  day of that  year of the  assessment,  incurred an assessed  loss  in 
at  least  six  years of assessment  in  carrying on that  trade  (before  taking  into 
account  any  balance of assessed loss carried  forward). 
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( 5 )  I“o:wi:hs:anding scc:ion 20(! ) (a) ,  any b&ncc of assessed !oss 
carried  forward  from the preceding year of assessment, which is attribut- 
able to an assessed loss in respect of which subsection (1) applied in that 
preceding year or any prior year of assessment, may not be set off against 
any income  derived by that  person  otherwise than from  carrying on the 
trade  contemplated in subsection (1). 

(6) For  the  purposes of this section and section 20, the income  derived 
from any  trade referred to in subsections (1) or ( 5 ) ,  includes any amount- 
(a )  which is included in  the income of that person in terms of section 8(4) 

in respect of an amount  deducted in any year of assessment in carrying 
on that trade;  or 

(b) derived from the  disposal after cessation of that trade of any assets 
used in carrying on that trade. 

(7) Notwithstanding  anything to the contrary  contained in this Act, all 
farming activities carried on by a person shall be deemed  to  constitute  a 
single trade carried  on by that person for the  purposes of this section. 

(8) Where  the  provisions of subsection (2) apply during any year of 
assessment in respect of any trade carried on by a  person, that person must 
indicate the nature of the business in his or her return contemplated in 
section 66 for  that year of assessment. 

(9)  For the purposes of subsections  (2)(a) and (4), any assessed loss 
incurred in any year of assessment  ending  on or before 29 February 2004 
shall  not be taken  into  account. 

(a )  ‘assessed loss’ means ‘assessed loss’ as defined in section  20(2); and 
(b) ‘relative’ in relation to a person means a spouse,  parent,  child, 

stepchild,  brother, sister, grandchild or  grandparent of that person.”. 
(2) Subsection (1) shall come into  operation on 1 March 2004 and shall apply in 

(10) For the purposes of this section- 

respect of  any year of assessment  commencing on or after that  date. 
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Amendment of section 22 of Act 58 of 1962, as amended by section 8 of Act 6 of 30 
1963, section 14 of Act 90 of 1964, section 21 of Act 89 of 1969, section 23 of Act 85 
of 1974, section 20 of Act 69 of 1975, section 15 of  Act 103 of 1976, section 20 of Act 
94 of 1983, section 19 of Act 121 of 1984, section 14 of  Act 65 of 1986, section 5 of 
Act 108 of 1986, section 21 of Act 101 of 1990 section 22 of ,4ct 129 of 1991, section 
17  of Act 113 of 1993, section 1 of Act 168 of 1993, section 19 of Act 21 of 1995, 35 
section 12 of Act 36 of 1996, section 25 of Act 53 of 1999, section 27 of Act  30 of 2000, 
section 12 of Act 5 of 2001 and section 24 of Act 74 of 2002 

37. (1) Section  22 of the  Income Tax Act, 1962, is hereby amended- 
(a )  by the substitution in subsection (4A) for  paragraphs (a)  and (b) of the 

following  paragraphs: 40 
“(a)  any [marketable] security has been  lent by a  lender to a  borrower 

in terms of a  securities lending arrangement [as defined  in section 
23(1) of the Stamp Duties Act,  1968 (Act No. 77 of 1968)], such 
[marketable] security shall be deemed not have  been acquired by 
such borrower;  or 45 

(b) another [marketable] security of the same kind and of the same or 
equivalent  quantity  or  quality has been returned by such borrower to 
such lender, such other [marketable] security shall be deemed not 
to have been acquired by such lender.” 

(b)  by the  substitution in subsection (8) for item (B) of paragraph (b)  of the 50 
following item: 

“(B) where  such  trading stock has been applied, disposed of or 
distributed in a  manner  contemplated in paragraph (b) (otherwise 
than in the manner  contemplated in item (C’ or  ceases  to be held as 
trading  stock, an amount equal to the market value of such trading 55 
stock;“; 
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(c) by the additim in ~~bsec t ion  (8) after item (8) of paragraph (D) of the 
following item: 

‘*(C) where such trading stock has been applied for the purpose of 
making a  donation in respect of which the provisions of section 
I8A apply, an amount  equal to the amount which was taken& 5 
account for that year of assessment in respect of the value ofthat 
trading stock.”; and 

(d) the substitution for subsection (9) of the following section: 
“(9) Where- 

(a) (i) the trading stock of any person during any year of assessment 10 
includes any [marketable] security; 

(ii) such person  has,  during such year of assessment, lent such 
[marketable] security to  a borrower in terms of a securities 
lending  arrangement [as defined in section in section 23(1) of 
the Stamp Duties Act,  1968  (Act No. 77 of 1968)l; and 15 

(iii)  a [marketable] security of the same kind and of the same or 
equivalent  quantity and quality has not been returned by the 
borrower  to such person at the end of such year of assessment, 

such [marketable] security shall, for the purposes of this section, 
be deemed to be trading  stock held and not disposed of  by such 20 
person at the end of such year of assessment; or 

(b)  (i) the trading stock of any other person during any year of 
assessment includes any [marketable] security; 

(iij such other person has during such year of assessment, 
borrowed  such [marketable] securicf from  a  lender in terms 25 
of a  securities  lending arrangement [as defined in section in 
section 23(1) of the Stamp Duties  Act, 1968 (Act No. 77 of 
1968)l; and 

(iii) a [marketable] security of the same kind and of the same or 
equivalent  quantity and quality has not been returned by such 30 
other person to such lender at the end of such year of 
assessment, 

such [marketable] security shall, for the purposes of this section, 
be deemed not  to be trading stock held and not disposed  of, by such 
other  person  at  the end of such year of assessment.”. 35 

(2) (a) Subsection ( ] ) (a )  and (d) shall come into operation on the date of 
promulgation of this Act. 

(b) Subsection (l)(b) and (c) shall come into  operation on the date of promulgation of 
this Act and shall apply in respect of any trading stock applied on or after that date. 40 

Amendment of section 23 of Act 58 of 1962, as amended by section 18 of Act  65 of 
1973, section 20 of Act  121  of 1984, section 23 of Act  129 of 1991, section 20 of’ Act 
141 of 1992, section 18 of Act  113 of 1993, section 15 of Act 21 of 1994, section 28 of 
Act  30 of 2000 and section 21 of Act  30 of 2002 

38. (1) Section 23 of the Income Tax Act, 1962, is hereby amended- 45 
(a) by the substitution in paragraph (m) for item (aa) of !subparagraph (iii) of the 

“(aa) [which] to  the  extent  that it covers that person [solely] against the 
loss of income  as  a  result of illness, injury, disability or 
unemployment; and”; and 50 

following  item: 

(b) by the addition of the  following  paragraph: 
“ ( n )  any  deduction or allowance in respect of any asset to the extent that 

an amount  is  granted to the taxpayer by the Government, w h i c k  
(i) is exempt from tax;  and 

(ii) is granted for purposes of the acquisition of that asset;”. 55 
(2) Subsection (1)shall  come into  operation on the date of promulgation and shall 

apply in respect of any asset acquired  on or after that date. 
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Amendment of section 233 ofiici 58 of i962, as inserteri  by section 25 ofAct i29 of 
1991,  amended by section  16 of Act 21 of 1994 and section 29 of Act 30 of 2000 

39. Section  23B of the Income Tax Act, 1962, is hereby amended by the substitution 
for subsection (3) of the following  subsection: 

“(3) No deduction shall be allowed  under  section ll(a) [or (b)] in respect of any  5 
expenditure  or loss of a type for which a  deduction  or allowance may be granted 
under any other provision of this Act, notwithstanding that such other provision 
may impose any limitation on the amount of such deduction or  allowance.”. 

Amendment of section 23F of Act 58 of 1962, as inserted by section 17  of  Act 21 of 
1994 and substituted by section 30 of Act 30 of 2000 and amended by section 28 of 10 
Act  59 of 2000 

40. Section 23F of the Income Tax Act, 1962, is hereby amended- 
(a) by the substitution in subsection (1) for the words  preceding paragraph (a) of 

the following  words: 
“Where any taxpayer has during any  year of assessment incurred 15 
expenditure  for the acquisition of trading  stock  which was neither 
disposed of by him during such year nor held by him at the end of such 
year, any deduction which may be allowed  to  him under the provisions of 
section 1 l(a) [or (b)] in respect of such expenditure  shall not be allowed 
in such year, but such  expenditure  shall for the  purposes of such 20 
provisions be deemed to have been incurred by him in the first 
subsequent year of assessment in which-”; 

(b) by the substitution in subsection (2) for the words  preceding paragraph ( a )  of 
the following  words: 

“(2)  Where any taxpayer  has  during  any  year of assessment disposed 25 
of any trading stock in the ordinary  course of his trade for any 
consideration  the  full  amount of which will not accrue to him during such 
year of assessment and any expenditure  incurred in respect of the 
acquisition of such trading  stock was allowed iaS a  deduction under the 
provisions of section 1 l(a) [or (b)] during such year or any previous year 30 
of assessment, the amount of such expenditure so allowed as a deduction 
shall be deemed to have been recovered  or  recouped by such taxpayer 
and be included in the  income of the taxpayer for  the year of assessment 
during which such trading  stock was so disposed of, and there shall be 
allowed  to be deducted in-”; and 35 

(c) by the  substitution in subsection (3)  for  paragraph (6)  of the following 

“(b) any expenditure incurred in respect of the acquisition of such asset 
was allowed  as  a deduction under the  provisions of section ll(a) 
[or (b)] or was otherwise  taken  into  account during such year or any 40 
previous year of assessment,”. 

paragraph: 

Amendment of section 24G of Act 58 of 1962, as inserted by section 20 of ,4ct  90 of 
1988 

41. Section 24G of the Income Tax Act, 1962, is hereby amended by the substitution 
in subsection (2) for  paragraph (c) of the following paragraph: 45 

“(c) any interest (other than interest  which is deductible under section l l(a) [or 
(b)])  incurred by the  taxpayer during the year of assessment in respect of any 
loan  utilized for the purpose of financing any expenditure contemplated in 
paragraph (a) or (b); and”. 
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Amer?dmer.t nf ser-tier. 24I nf k t  58 Cf 1962, as inserted by sectio:: 21 of Act 113 Gf 
1993 and amended by section 11 of Act 140 of 1993, section 18 of Act 21 of 1994, 
section 13 of Act 36 of 1996, section 18 of Act 28 of 1997, section 35 of Act  30  of 1998, 
section 26 of Act 53 of 1999, section 31 of Act  59 of 2000, section 36 of Act 60 of 2001 
and section 27 of Act  74 of 2002 

42. (1) Section 241  of the  Income Tax Act,  1962,  is  hereby  mended- 
(a)  by  the  substitution in subsection (1) for  paragraphs (b) and (c) of the  definition 

“(b) any  resident in respect of  an exchange  item  which  is  not attributable 
to a  permanent  establishment  outside  the  Republic, [any] the 
currency [which  is legal tender in] of the  Republic; or 

(c) any  person that is  not  a  resident  in  respect of any  exchange  item 
which is attributable to  a  permanent  establishment in the  Republic, 
[any] the currency [which is legal tender in] of the  Republic;”; 

“(9)  For  the purposes of this section,  any  exchange  item of ~ or  in 
relation to- 
- (a)  a  person  contemplated in subsection (2),  held or  owed  by that 

person  on 1 October  2001,  other  than in the  course of trade of such 

of “local  currency” of the  following  paragraphs: 

- 

(b)  by the substitution for subsection (9) of the following  subsection: 

person, shall be  deemed to have  been  received,  incurred,  acquired 20 
or entered into, as the  case may be, by that person  on that date at the 
ruling  exchange  rate  on that date; 

(b) a  foreign  company  which  becomes  a  controlled  foreign  company 
shall be  deemed to have  been  received,  incurred,  acquired  or 
entered into, as the  case may be,  by that controlled  foreign  company  25 
on  the later of- 
- (i) the first day of the  year of assessment  commencing on or after 

(ii) the  date that the  foreign  company  becomes  a  controlled  foreign 

(c) by  the  substitution in subsection  (10) for paragraph (b) of the  following 

“(b) any  controlled  foreign  company in r e l a t i m e  item 

1  January  2000;  or 

company.”; 30 

paragraph: 

contemplated  in  paragraph (a): ” ;  and 
(d) by  the  substitution in subsection  (11)  for  subparagraph (iii) of paragraph (a )  of 35 

the  following  subparagraph: 
“(iii)  in  respect of which  the  provisions of section 9G or  paragraph 

43(4) of the  Eighth  Schedule [applies] would  apply  had  that 
asset been  disposed of, regardless of whether or not  that asset 
constitutes  trading  stock; and”.  40 

(2) (a )  Subsection (l)(a), (b) and (c), shall come into ‘operation on the  date of 
promulgation of this Act  and shall apply in respect of any  year of assessment  ending  on 
or  after that date. 

(6)  Subsection (l)(d) shall come  into  operation on  13 December  2002  and shall apply 
in respect of years of assessment  commencing on or after that date. 45 

Substitution of section 25C of Act  58  of 1962, as inserted by section 21 of Act 28 of 
1997 and substituted by  section 13 of Act 5 of 2001 

43. The  following  section hereby substitutes section 25C  of the  Income Tax Act, 
1962: 

“Income of insolvent estates 50 

25C. For  the  purposes of this Act, and subject to any  such  adjustments as 
may  be  necessary[- 
(a)] the  estate of a  person  prior to sequestration and that person‘s  insolvent 

estate[; and 
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(b) where  the  order of sequestration has been set aside, that persnr?’~ 
insolvent estate and that person’s  estate after that  order has been 
set aside,] 

shall  be  deemed to be one and  the  same person for  purposes of 
determining- 
(a)  the  amount of any  allowance,  deduction  or set off to which that 

(b)  any amount  which is recovered or recouped  by or otherwise  required 

(c)  any taxable  capital  gain  or  assessed  capital loss of that insolvent - I 5  10 

insolvent  estate  may  be  entitled; 

to be included in the  income of that  insolvent  estate;  and 

estate.”. 

Substitution of section 25D of Act  58 of 1962, as inserted  by  section 33 of  Act  59  of 
2000 and substituted by section 37  of  Act 60 of 2001 and section 28  of  Act 74 of 2002 

44. (1) The following section hereby  substitutes  section 2SD of the Income Tax Act, 
1962: 15 

“Determination of taxable income in  foreign  currency 

25D. (1)  Unless  expressly  otherwise  provided in this Act, [the]  an^ 
amount [of any  taxable income] derived by a  person during  any year of 
assessment  from  amounts  received  by or accrued to, or  in  respect of 
expenditure  incurred by, that  person [which  are  denominated] in  any 20 
currency  other than the currency of the Republic:, shall be determined- 

in  that  currency; or] 
where [that income is] the amounts so received,  accrued  or 
incurred  are  attributable to a  permanent  establishment of that 
person outside  the  Republic,  in the currency  used  by  that 25 
permanent  establishment  for  pumoses of financial  reDortine (other 

I~ 

ihan  the  currency of any  country in the common monktary area); 
[and  the amount so determined  shall be translated to the 

”\ 

currency of the  Republic  by  applying  the  average exchange 
rate for that year of assessment;] 30 

(b) in any other  case,  in  the  currency in which the amounts so received  or 

(2) Unless  expressly  otherwise  provided in  this Act,  the  amount 
determined in terms  of this  Act in any currency  other than the  currency of 
the  Republic, must be translated  to  the  currency of the  Republic  by  applying 35 
the  average  exchange  rate for the  relevant year  of assessment.”. 

(2)  Subsection (1) shall  come  into  operation on the  date of promulgation of this  Act 

accrued  or the expenditure so incurred is denominated. 

and  shall  apply  in  respect of  any year of assessment  ending  on or after that  date. 

Amendment of section 30 of  Act 58 of 1962, as inserted  by section 35 of Act  30 of 
2000 and amended by section 16 of Act  19 of 2001,  section 22 of  Act 30 of 2002 and 40 
section 31 of  Act 74 of 2002 

45. (1) Section 30 of the  Income Tax Act,  1962,  is  hereby  amended by the  substitution 
in subsection (1) for  subparagraph  (iii) of paragraph (bj of the definition of “public 
benefit organisation” of  the following  subparagraph: 

“(iii)  at  least 85 per  cent of such  activities,  measured as either the cost related to  the 45 
activities  or  the  time  expended in respect  thereof,  are  carried  out  for  the 
benefit of persons  in  the  Republic,  unless  the Minister,  having regard  to  the 
circumstances of the  case,  directs  otherwise:  Provided that cost  incurred  for 
the benefit  of persons  outside  the  Republic 
of donations  received by that  organisation 
and  receipts  and  accruals  derived  directly or indirectly  therefrom which 
donations,  receipts and accruals  have not  previously  been  taken into  account 
for  purposes of this proviso; and“. 
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(2) Subsectior, (1) shall come into operatior, or, the  date of promnlgatic:: a::d sha!! 
apply in respect of  any year of assessment  ending on or after that date. 

Amendment of section 31 of Act 58 of 1962,  as  substituted by section  23 of Act 21 
of 1995 and amended by section 37 of Act 30 of 1998, section 31 of Act 53 of 1999, 
section 37 of Act 59  of 2000 and section 16 of  Act 5 of 2001 

46. Section 31 of the  Income Tax Act,  1962, is hereby  amended by the  deletion in 
subsection (1) of paragraph (d) of the definition of “international  agreement”. 

Insertion of section 31A in Act  58 of 1962 

47. (1)  The  following  section is hereby  inserted  in the Income Tax Act,  1962, after 
section  3 1 : 

“Disposals of assets by  non-resident  persons 

31A. (1) For purposes of this section- 
“asset” means an asset as defined in paragraph  1 of the  Eighth  Schedule 
other  than an asset contemplated in paragraph 2( l)(b) of that Schedule;  and 
“disposal”  means  a  disposal as defined in paragraph  1 of the  Eighth 
Schedule. 

(2) Where  a  person  who is not  a  resident  (other  than  a  controlled  foreign 
company as defined in section 9D) disposes of  :my asset to a  person  who is 
a resident, that asset shall be  deemed to have: been  disposed of by that 
person  and to have  been  acquired  by that resident  for an amount  equal to- 
( a )  the  consideration  in  respect of that disposal;  or 
(b)  where that person  and that resident are connected  persons in relation to 

each other, the  market  value of that asset on the  date of that disposal. 
(3) The  amount  contemplated in subsection (2) must,  where that asset is 

acquired by that resident- 
( a )  as a capital asset, be  treated as an expenditure  actually  incurred  and 

paid by that resident in respect of that asset for purposes of paragraph 
20 of the  Eighth  Schedule;  and 

(b)  as trading stock, be  treated as the  amount to be  taken  into  account  by 
that resident in respect of that asset for purposes of section l l (a )  or 
22(1) or (2). 

(4) The  provisions of this section  shall  apply  notwithstanding  any 

(2) Subsection (1) shall come  into  operation  on  the  date of promulgation of  this Act 
provision to the  contrary  contained in this  Act,  other  than  section 103.”. 

and shall apply  in  respect of all disposals  effected  on or after that date. 

Amendment of section 35 of Act 58 of 1962, as amended by section 20 of Act 90 of 
1962, section 20 of Act 65 of 1973, section 27 of Act 85 of 1974, section 24 of Act 94 
of 1983, section 21 of Act 21 of 1994, section 39 of Act 59 of 2000 and section 32 of 
Act 74 of 2002 

48. Section  35 of the  Income Tax Act,  1962, is hereby amended- 
(a )  by the deletion  in  subsection (2) of paragraph (c); and 
(b) by the addition of the  following  subsection: 

“(3) The  general  provisions  contained in Parts I to VI of Chapter I11 of 
this  Act shall mutatis mutandis apply  in  respect of any  withholding  tax  on 
royalties payable in terms of this section.”. 
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Amendment of section 41 of Act 58 of 1962, as inserted  by  section 44 of Act 60 of 
2001 and  substituted by section 34 of Act 74 of 2002 

49. (1) Section 41 of the  Income Tax Act,  1962,  is  hereby amended- 
(a )  by the substitution in subsection (1) for the. definition of “allowance  asset” of 

the  following definition: 5 
“ ‘allowance asset’ means  a capital asset [qualifying for] in respect of 
which  a  deduction or allowance [under  the  provisions  of the] is 
allowable in terms of this Act  for  purposes  other  than  the  determination 
of  any capital gain or capital loss.”; 

(6) by the  substitution  in  subsection (1) for  the  words in the definltion of 10 
“domestic financial instrument  holding  company”  preceding  subparagraph (i) 
of paragraph (b) of the  following  words: 

“ ‘domestic financial instrument  holding  company’  means  any  company 
which is a resident, where  more  than [50  per cent] half of the  market 
value or two-thirds of the  actual  cost of all the assets of that  company,  15 
together  with  the assets of all controlled  group  companies in relation to 
that company,  consist of financial instruments,  other than- 
(a )  any financial instrument that constitutes  a  debt  due to that company 

[(lor to any  controlled  group  company  in relation to that  company[)] 
in respect of goods  sold  or  services  rendered by that  company 20 
controlled  group  company, as the  case  may be, where- 
- (i) the  amount of that debt  is  or  was  included in the  income of that 

company [(I or [of any] controlled  group  company, as the  case 
may  be; [in relation to that  company)] and 

(11) that debt is an integral part of a  business  conducted as- 25 
concern  by that company [:as a  going  concern] or  controlled 
group  company, as the  case  may  be; [or] 

(b) any financial instrument [of any] held  by that company or  by any 
controlled  group  company in relation to that company,  where that 
company or controlled  group  company, as the case mxy be,  is 30 
regulated  in  terms of-”; 

(c) by the  insertion at the  end of paragraph (b) of the definition of “domestic 
financial instrument  holding  company” of the  word “or”; 

(d) by the  addition of the  following  paragraph after paragraph (b) of the  definition 
of “domestic financial instrument  holding company”: 35 

“(c) any financial instrument  held  by  any  controlled  group  company in 
relation to that company if that controlled  group  company  is  a 
foreign  company as contemplated in paragraph (b) of the  definition 
of “foreign financial instrument  holding  company.” ”; 

(e) by the substitution in subsection (1) for  the  proviso to “domestic financial 40 
instrument  holding  company” of the  following  proviso: 

“Provided  that in determining [the] whether [50 per  cent  ratio] E 
than half  of the  market  value  or m : h i r d s  of the  actual cost of the  assets 
of the  company  and  controlled  group  companies [consists] consist of 
financial instruments,  the  following [will] assets must  be  wholly 45 
disregarded- 
(i) any share of a  controlled  group  company in relation to that 

(ii) any financial instrument  which  constitutes  a loan, advance or debt 
company;  and 

[if both  the  debtor  and  creditor  companies  are  members  within 50 
the  same  group  of  companies:l entered  into between- 
(aa)  that company  and  any  controlled group company in relation to 

(bb) controlled  group  companies in relation to that cornpa*”; 
that company; or 

if) by the  substitution in subsection  (1)  for  the  definition of “foreign financial 55 
instrument  holding  company” of the  following definition: 

‘‘ ‘foreign financial instrument  holding  company’  means [a foreign 
financial instrument  holding  company as defined  in  section 9D] 
foreign  company as defined in section 9D, where  more  than half of 
market  value  or  two-thirds of the  actual  cost of  all the assets of 
company.  together  with  the assets o-F all controlled  group  companies in 
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reiarion to tinat foreign  company,  consist of financial instruments, other 
than- 
(a) any financial instrument  that  constitutes  a  debt  due  to  that  foreign 

company,  or  to any controlled group company in relation  to that 
foreign company, in respect of goods sold or  services  rendered by 
that foreign  company  or  controlled  group  company,  as  the case: may 
be, where- 

(i) the amount of that  debt  is  or was included in the  income of that 
foreign  company  or  controlled  group  company, as the case 
may be; and 

(ii) that  debt  is an integral  part of a  business  conducted  as  a  going 
concern by that foreign  company or controlled  group corn- 
pany, as  the  case may be; 

(b )  any financial instrument  arising  from  the  principal  trading activities 
of that  foreign  company or of any controlled  group  company in 
relation to that foreign company which is  a  bank,  insurer,  dealer or 
broker with a  licence or registration that  allows  that  foreign 
company  or controlled group  company  to  operate in the  same 
manner as a  company  that mainly conducts  business  with clients 
who  are residents in the same country of residence as that  company 
and that foreign  company  or  controlled  group  company in relation 
to  that  foreign  company either- 

(i) regularly accepts deposits or premiums or effects transactions 
for the account of clients  from the general  public;  or 

(ii) derives more than 50 per  cent of its income  or  gains  from 
principal trading activities with respect to persons  who are not 
connected persons in relation to that foreign  company;  or 

(c) any financial instrument  held by any controlled  group  company in 
relation to that foreign company if that controlled  group  company is 
a  controlled  group  company as contemplated in paragraph (b)  of the 
definition of ‘domestic financial instrument holding company‘: 

Provided that in determining  whether  more than half of the market value 
or  two-thirds of the actual cost of the assets of the company and all 
controlled  group  companies  consist of financial instruments,  the  follow- 
ing assets must be wholly disregarded-- 
(i) any  share in any other company in the same group of companies; 
(ii) any financial  instrument  which constitutes a  loan,  advance or debt 

entered  into between- 
(aa) that  company and any  controlled  group  company in relation to 

(bb) controlled  group  companies in relation  to that company:;”; 
that company; or 

(8) by the substitution  for the definition of “‘shareholder” of the  following 

“ ‘shareholder’ in relation to  an equity share, means the  registered 
definition: 
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shareholder of that equity share,  unless a. person other than that registered 45 
shareholder is entitled  to all or part of the benefit of the  rights of 
participation in the profits,[or]  income or capital  attaching  to  that equity 
share, in which  case that person must, to the extent of that  entitlement to 
that  benefit, be deemed to be the  shareholder; and”; 
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(h )  by  the insertion of the  following definition after the  definition of “shareholder”: 
“ ‘trading  stock’- 
(a) for purposes of sections 42,44,45 ;and 47,  includes  any 

produce  contemplated in the First Schedule  and any reference in 
section l l(a) or  22(1)  or (2) to an amount  taken into 
respect of an asset shall, in the case of such  livestock  or produc:e, be 
construed as a  reference to the  amount  taken  into  account  in  respect 
thereof in terms of paragraph 5( 1) or 9 of the First Schedule, as the 
case may be”; and 

45(5)(b)(i) and 47(4)(b)(i),  means  trading  stock that is neither of the 
same  kind  nor of the  same or equivalent  quality as trading  stock 

(0) for  purposes of sections 42(‘7)(b)(i), 43(6)(b), 

regularly  and  continuously  disposed of by  that  person;” ; 
(i) by  the  substitution  for  subsection (2) of the  following  subsection: 

“(2)  The  provisions of this Part must., subject to subsection (5), apply 
in respect of a  company  formation  transaction,  a  share-for-share 
transaction, an amalgamation  transaction, an intra-group transaction, an 
unbundling  transaction  and  a  liquidation  distribution as contemplated in 
sections  42,  43,  44, 45,  46 and 47, respectively, notwithstanding  any 
provision to the  contrary  contained in the  Act,  other  than  sections= 
and 103”; and 

( j )  by thesubstitution in subsection (4)  for subparagraph (ii) of paragraph (a) of 

“(ii) that company  has  disposed of ail assets and  has settled all liabilities 
(other  than assets required to sat.isfy any  reasonably  anticipated 
liabilities [to the Commissioner] to any  sphere of government of 
any  country  and  costs of administration relating to the  liquidation  or 
winding-up),  unless  the  Commissioner  otherwise  allows  for  a 
period  which  the  Commissioner  deems  reasonable to enable. that 
company to take  adequate  steps to wind  down  the  business of the 
company;  and”. 

(2) (a) Subsection (l)(a), (h) and ( j )  shall be  deemed to have come into operation  on 
6 November  2002  and shall apply  in  respect of any  company  formation  transaction, 
share-for-share  transaction,  amalgamation  transaction,  intra-group transaction, unbun- 
dling  transaction  or  liquidation  distribution  which  takes effect on or after that date. 

(b) Subsection (l)(b), (c),  (d), (e )  (fi and (i) shall  come into operation  on  the  date of 
promulgation of this Act  and shall apply  in  respect of any  disposal  effected  on  or after 
that  date. 

the  following  subparagraph: 

Amendment of section 42 of Act 58 of 1962, as inserted  by section 44 of Act 60 of 
2001 and substituted by section 34 of Act 74 of 2002 

50. (1) Section 42 of the  Income Tax Act,  1962,  is  hereby amended- 
(a) by  the  substitution in subsection (1) for  the  words in paragraph (a) preceding 

subparagraph (i) of the  following  words: 
“(a) in terms of which  a  person  (other  than  a irust which is not a special  tmst) 

disposes of an asset, the  market  value of which is equal to or exceeds-”; 
(b)  by  the  substitution in subsection (2)  for  subparagraph (ii) of paragraph (a) of 

“(ii)  acquired  the  equity  shares  in that company on the  date that such 
the  following  subparagraph: 

person  acquired that asset and for ,3 cost  equal to- 
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(uu j  WllelG h i  assei is 50 disposed of as a capital asset, aiiji 
expenditure in respect of that asset incurred by that person that 
is allowable  in  terms of paragraph 20 of the  Eighth  Schedule 
and to have  incurred such cost at the  date of incurral by that 
person  of such expenditurezc 

(bb) where  that asset is so disposed of as  trading  stock,  the  amount 
taken  into  account  in respect  of that  asset in terms of section 
1 l(a) or 22( 1) or (2), 

which [amount] cost must,  where those equity  shares are acquired 
as- 
(A) capital  assets,  be  treated as am expenditure  actually  incurred 

and paid by  that person in  respect of those  equity  shares  for  the 
purposes of paragraph 20 of the  Eighth  Schedule; and 

(B) trading stock, be  treated as the: amount  to  be  taken  into  account 
by that person  in  respect of those equity shares  for  the 
purposes of section ll(a) or 22(1) or (2) ;  [and]”; 

(c) by the  insertion  in  subsection (2) of the  word “and” at  the  end of paragraph 
(b) ;  

(d) by  the  addition in subsection (2) of the following  paragraph  after  paragraph 
(b) :  
“(c) any valuation of that asset  effected  by that person  within the period 

contemplated  in  paragraph 29(4) of the  Eighth  Schedule  must  be der& 
to  have  been effected in respect of the  equity  shares in that company 
acquired  in terms  of that  company  formation  transaction.”; 

( e )  by  the  substitution in subsection (4) for  the  words  preceding  paragraph ( a )  and 

I -  \ ... 1. -- 

__ 

paragraphs (a) and (b) of the  following  words  and  paragraphs: 
“(4) [Subject to subsection (S),] Where- 

(a) a  person  disposes of an  asset to  a  company in terms  of a  company 
formation  transaction;  and 

(bj that  person  becomes  entitled, in exchange  for that asset, [becomes 
entitled] to  any  consideration in addition  to any equity  shares 
issued by the  company  to that person,  other  than any debt  assumed 
by  that  company  as  contemplated in subsection (8),”; 

If) by  the  deletion in subsection (4) of the word “or”  after subparagraph  (i); 
(g) by  the  substitution  for  the  words in subsection (4) following  subparagraph (iii) 

“that  must be attributed to the part of the  asset  deemed  to  have  been 
disposed of other  than  in  terms of a  company  formation  transaction,  must 
bear  the  same  ratio  to  the [total] respective  amounts  referred to in 
subparagraphs (i) to (iii) as  the markei value of the  consideration  not 
consisting of equity  shares  issued by that company  bears  to  the  market 
value of the total consideration in respect of that asset.”; 

(h) by  the  substitution in subsection (6) for  paragraphs (a )  and (b) and  the  proviso 
of the  following  paragraphs and proviso: 
“(a)  disposed of all the  equity  shares  acquired in terms of that  company 

formation  transaction [which  were  not disposed ofl that  are stillheld 
immediately [before] after that person  ceased to  hold such a  qualifying 
interest.  for an amount  equal  to  the  market  value of those  equity  shares  as 
at the  beginning of that  period of 18 months;  and 

(b)  immediately  reacquired all the equity shares [not disposed of immedi- 
ately after that person ceased  to  hold a qualifying interest] 
contemplated  in  paragraph  (a)  at a cost equal  to  the  amount  contemplated 
in -paragraph [(a)]: 

of the  following  words: 
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Provided that the  provisions of this subsection  do  not  appiy  where tinat person 
ceases to hold  a  qualifying interest in that company in terms of an intra-group 
transaction  contemplated in section 45, an  unbundling  transaction  contem- 
plated  in  section  46 or a  liquidation  distribution  contemplated in section 47, an 
involuntary  disposal as contemplated in paragraph  65 of the  Eighth  Schedule 
or a  disposal that would  have  constituted an involuntary d i s p o s a b  
contemplated in that paragraph  had that asset  not  been  a financial instrum% 
or  as the result of the  death of that person.”; 

(i) by the  substitution in subsection (8) for  the  words  following  paragraph (b )  of 
the  following  words: 

“that  person  must,  upon  the  disposal of any  equity  share  acquired  in 
terms of that company  formation  transaction  and  notwithstanding  the 
fact that that person may be  liable as surety  for  the  payment of the  debt 
referred to in subparagraph (a)  or (b), treat so much of the  face  value of 
that debt as relates to that equity  share, as a capital distribution of cash in 
respect of that equity share, for  the  purposes of paragraph 76 of the 
Eighth  Schedule,  where that equity  share is held as a capital asstz or, 
where that equity  share is held as trading stock, as income to be  included 
in that person’s  income [when that person disposes of that equity 
share].”; and 

( j )  by the  substitution in subsection  (9)  for  the  words  preceding  paragraph (a) of 

“(9) No election may be  made  in  terms of paragraph (c)  o f  the 
definition of ‘company  formation  transaction’ in subsection (1) in  respect 
of the  disposal of any asset by  a  person,  where  that asset constitutes  a 
financial instrument [as defined in paragraph 1 of the Eighth 
Schedule], unless-”. 

(2) Subsection (1) shall be  deemed to have  come  into  operation  on 6 November 2002 
and shall apply  in  respect of any  company  formation  transaction  which  takes effect on 
or after that date. 

the  following  words: 

Amendment of section 43 of Act 58 of 1962, as inserted by section 44 of Act 60 of 
2001 and substituted by section 34 of Act 74 of 2002 

51. (1) Section 43 of the  Income Tax Act,  1962,  is  hereby amended- 
by the  substitution in subsection (1) for  the  words-in  paragraph (a)  preceding 
subparagraph (i) of the  following  words: 
“(a) in  terms of which  a  person  (other  than  a trust which is not  a  special trust) 

disposes of  an equity share, the  market  value of which is equal to or 
exceeds-”; 

by  the  insertion in subsection (1) of the  following  proviso at the  end of the 
definition of “share-for-share  transaction”: 

“Provided that this section  will  not  apply to a  disposal by a personof 
target shares to an  acquiring  company  where  that  person  and that t e  
company  form  part of the  same  group of companies  immediately before 
and after that  disposal, if that person  and that acquiring  company j c m  
so elect.”; 

by the  insertion in subsection (2) of the  word  “and” at the  end of paragraph 
rc); 
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(d,! by  the  addition to subsection ( 3 )  of the fol!owing pz-zgzph: 
“(d,! - any valuation of that target share  effected by that person  within  the 

period  contemplated in paragraph  29(4) of the  Eighth  Schedule 
must be  deemed to have  been  effected in respect of those  equity 
shares in the  acquiring  company.> 

(e) by  the  substitution in subsection (3) for  the  words  following  subparagraph (ii) 
of the  following  words: 

“that  must  be attributed to the  part of the  share  deemed to have  been 
disposed of other  than in terms of a  share-for-share  transaction,  must 
bear  the  same ratio to the [total amount] respective  amounts  contem- 
plated in subparagraph (i) or (ii) as the  market  value of the  consideration 
not  consisting of equity  shares  issued by the  acquiring  company  bears to 
the  market  value of the total consideration  in  respect of that share.”; 

(f) by the  substitution for subsection  (4) of the  following  subsection: 
“(4)  Where  a  person disposed of a target share  in  terms of a 

share-for-share  transaction  and that person  ceases to hold  a  qualifying 
interest in the  acquiring  company  within  a  period of 18 months after the 
date  of  the  disposal of that share  (whether or not by way of the  disposal 
of  any shares in the  acquiring  company),  that  person  must  for  purposes of . .  

section  22  or  the  Eighth  Schedule  be-deemed to have- 20 
(a) disposed of all the [target] shares  acquired in terms of that 

share-for-share  transaction [which were not disposed ofl that are 
still held  immediately [before] gfg that person  ceased to hold  such 
a  qualifying interest, for  an  amount  equal to the  market  value of 
those  equity  shares as  at the  beginning of that period of 18 months;  25 
and 

(b) immediately  reacquired all the [target] shares [not disposed of 
immediately after that  person ceased to  hold  a qualifying 
interest] contemplated  in  paragraph (a) at a  cost  equal to the 
amount  contemplated in paragraph [(a)]: 30 

Provided that the  provisions of this subsection do not  apply  where that 
person  ceases to hold  a  qualifying interest in  the  acquiring  company in 
terms of an  intra-group  transaction  contemplated  in  section 45, an 
unbundling  transaction Contemplated in section  46, an involuntary 
disposal as contemplated in paragraph  65 of the  Eighth  Schedule 3 35 
disposal that would  have  constituted  an  involuntary  disposal as 
contemplated in that  paragraph had that asset not  been  a financial 
instrument,  or as the result of the  death of that person.”; 

(g,! by  the  substitution for subsection (5) of the  following  subsection: 
“(5) Where an acquiring  company  acquired  any target share in terms  40 

of a  share-for-share  transaction  and that acquiring  company  ceases to 
hold an interest in the target company, as contemplated in paragraph (c) 
of the definition of ‘share-for-share  transaction’ in subsection (l), within 
a  period of 18 months after so acquiring  that  share  (whether  or not by 
way of the  disposal of any target shares [in that  target company]), that 45 
acquiring  company  must for purpolses  of section  22  or  the  Eighth 
Schedule be deemed to have- 
(a)  disposed of all the [equity] target shares [in  the target company] 

acquired in terms of that share-for-share  transaction [which  were 
not  disposed ofl that are still held immediately [before] a f t 2  that 50 
acquiring  company  ceased to hold such an interest, for an amount 
equal to the  market  value of those [equity] target shares as at the 
beginning of that  period of 18 months;  and 
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(b) &Tuqe&iate!y reacquke:! all ~\e [::qnityj tqpet .&xes &+=sed 
of immediately after that person ceased to  hold a qualifying 
interest] contemplated in paragraph (a) at a  cost  equal to the 
amount  contemplated in paragraph [(a)]:  

Provided that the  provisions of this subsection do not  apply  where that 5 
acquiring  company  ceases to hold  such an interest in the target company, 
in terms of an intra-group  transaction  contemplated in section  45, an 
unbundling  transaction  contemplated in section  46,  a  liquidation 
distribution  contemplated in section  47 or an  involuntary  disposal as 
contemplated in paragraph 65 of the Eighth  Schedule or a- disposal that 10 
would  have  constituted an involuntary  disposal as contemplated in that 
paragraph  had that asset not  been  a financial instrument.”. 

(2) Subsection (l)(a), (c), (d l ,  ( e ) ,  df) and (8)  shall  be  deemed to have  come into 
operation on  6 November 2002 and  shall  apply in respect of any  share-for-share 
transaction  which  takes effect on or after that date. 15 

Amendment of section 44 of Act  58 of 1962, as inserted by section 44 of  Act  60 of 
2001 and substituted by section 34 of Act 74 of 2002 

52. (1) Section  44 of the  Income Tax Act,  1962,  is  hereby amended- 
(a )  by the  substitution in subsection (1) for paragraph (a)  of the definition of 

“amalgamation  transaction” of the  following  paragraph:  20 
“(a) in terms of which  any  company  (hereinafter  referred to as the 

“amalgamated  company”)  disposes of  all  of its assets (other  than assets 
it elects to use to settle any  debts  incurred by it in  the  ordinary  course of 
its trade) to another  company  (hereinafter  referred to as the  “resultant 
company”) which is a resident, by means of  an amalgamation,  25 
conversion  or  merger; and”; 

(b) by  the  insertion in subsection (1) of the  following  proviso to the  definition of 

“Provided that the  provisions of this  section  will  not  apply to a  disposal 
of  an asset by  an amalgamated  company to a  resultant company- where 30 
that resultant  company  and  the  person  contemplated in subsection (6) 
form  part of the  same  group of companies  immediately  before  and after 
that disposal, if that amalgamated  company,  resultant  company and 
person  jointly so elect.”; 

“amalgamation  transaction”: 

(c) by the substitution  for  subsection (4) of the  following  subsection: 35 
“(4) The  provisions of subsections  (2) and (3) will apply to a  disposal 

of  an asset by  an amalgamated  company to a  resultant  company as part of 
an amalgamation  transaction  only to the  extent that such asset is  so 
disposed of in exchange for- 
(a)  an  equity  share or shares in that resultant company; 40 
(b) the  assumption by that resultant  company of a  debt of that 
- 

amalgamated  company.”; 
(d) by  the  substitution  for  subsection (6) of the following  subsection: 

“(6) Subject to subsection (7), where  a  person  (other  than  a trust which 
is not  a  special trust) disposes of any  equity  share in an amalgamated  45 
company,  the  market  value of which Ishare exceeds- 
(a)  in the  case of a  share held  as a capital asset,  the  base  cost of that 

(bj in the  case of a  share  held as trading  stock,  the  amount  taken into 
share on the  date of that disposal; or 

account  in  respect of that share  in  terms of section ll(a) or 22(1) or 50 
(21, 

in  return  for an equity  share  or  equity  shares in the resultant company and 
that person- 
(i) acquires that share  or  those  shares in the resultant company as part 

of an amalgamation  transaction that was subject to subsection (2) or 55 
(3)- 
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(aa) where that shze  in the zmlgamatec! compa~y  is dispsec! nf 

(bb) where that share in the amalgamated company is disposed of 

(ii) at the end of the day during which that disposal is effected, holds  a 

that person must be deemed to have--- 
(aa) disposed of the equity share in that amalgamated company  for  an 

amount equal to the amount contemplated in subparagraphs ( a )  or 
(b), as the case  may be; [and] 

(bb) acquired the equity share  or  shares in that resultant company on the 
date that such person acquired that equity share in the  amalgamated 
company and for a cost equal to any expenditure in respect of that 
equity share in the amalgamated company incurred by that person 
that is allowable in terms of parabTaph 20 of the Eighth  Schedule  or 
taken into account in terms of section l l (a)  or 22(1) or (2),  as the 
case may be, and to  have incurred such  cost  at the date of incurral by 
that person of such expenditurci which cost  must, where those 
equity shares are acquired as- 

(A) capital  assets, be treated as an expenditure  actually 
incurred and paid b,y that  person in respect of those 
equity shares for the purposes of paragraph 20 of the 
Eighth  Schedule; and 

(B) trading stock, be treated as the amount  to be taken into 
account by that person in respect of those  equity  shares 
for the purposes of section l l (a)  or 22( 1) or (2)@ 

(cc) effected any valuation of that equity share in the  amalgamated 
company that was  done within the period contemplated in 
paragraph 29(4) of the Eighth  Schedule, in respect of the equity 

as a capital asset, as a  capital asset or  as trading stock;  or 

as trading stock,  as trading stock; and 

qualifying interest in that resultant company, 

share or shares in that resultant company.”; 
( e )  by the  substitution  for the words in subsection (7) following paragraph (ii) of 

the following words: 
~. - . 

“that must be attributed to the part of the share deemed to have been 
disposed of in terms of the non-qualifying transaction, must bear the 
s&e ratio to the [total amount] respective amounts contemplated in 
subparagraphs (i) or (ii) as the market  value of the total consideration not 

- . -  

consisting of equity shares in that resultant  company bears to the amount 
of the full consideration in respect of  that share.”; 

If) by the  substitution  for paragraph (b)  of subsection (9) of the  following 
paragraph: 
“(b) any shares acquired by a  company in terms of that disposal must be 

(i)] not to be a  dividend which accrued to that company  for the 

(ii) to  be  profits  which  are  not of a capital nature  for  the 

deemed[- 

purposes of section  64B(3)[; and 

purposes of section 64B(5)(c)].”: 
(g) by the substitution  for subsection (10) of the  following  subsection: 

“(10)  So  much of the amount of any other  consideration  to  which  a 
person  becomes entitled as  contemplated in subsection (7)(b) as does not 
exceed the amalgamated  company’s profits and  reserves which are 
available for distribution as contemplated in section  64C(4)(c) must, for 
purposes of section  64B, be deemed  to be a dividend declared and 
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distributed  out of profits of that amalgamated  company to that person and 
to  have  accrued as a dividend to  that person on the date on which that 
person  became entitled thereto.”;  55 
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‘ h  ! # * /  1 by the substituti~n ~II s~lbsect i~n (11) fsr  pxzgrzphs (a)  and (b) m d  the 
proviso of the following  paragraphs  and proviso: 
“(a)  disposed of all  the  equity  shares in the resultant  company  acquired in 

terms of that qualifying  transaction [which  were  not disposed ofl that 
are still held immediately [before] afg that person  ceased to hold such 
an interest,  for  an  amount  equal  to  the market value of those  equity  shares 
as  at the beginning of that period of 18 months; and 

(b)  immediately  reacquired  all  the  equity shares [not disposed of immedi- 
ately after that person ceased to hold a qualifying interest] 
contemplated in paragraph  (a)  at  a  cost equal to  the  amount  contemplated 
in @t paragraph [(a)]: 

Provided that the provisions of this subsec1:ion do  not  apply  where that person 
ceases to hold a  qualifying  interest in that resultant company, as contemplated 
in the definition of ‘qualifying interest’ in subsection (l),  in terms of an 
intra-group transaction contemplated in section 45, an unbundling  transaction 
contemplated in section 46, an involuntary disposal  as  contemplated in 
paragraph 65 of the Eighth  Schedule w i s p o s a l  that  would have constituted 
an involuntary disposal  as  contemplated in that paragraph had that asset not 
been  a financial instrument,  or as the  result of the death of that person.”; 

(i) by the substitution for subsection  (12) of the following  subsection: 20 
“(12)  The provisions of this section do not apply in respect of the 

disposal of the  assets of an  amalgamated  company  where that amalga- 
mated  company  immediately  prior to that disposal  constitutes  a  domestic 
financial instrument  holding  company or a  foreign financial instrument 
holding  company.”: and 25 

(j) by the substitution for subsection (13) of the following  subsection: 
“( 13) The provisions of [subsections (2)  and (3)] this section  do not 

apply where the  amalgamated company- 
- (a)  has not, within  a period of six months after  the date of the 

amalgamation  transaction,  taken the steps contemplated in section 30 
41(4) to  liquidate, wind up dcregister; 

(b) has at any  stage  withdrawn  any step taken to liquidate, wind up or 
deregister that company, as contemplated in paragraph (a), or cloes 
anything to invalidate any step so taken,  with  the  result  that  the 
company will not be liquidated, wound up or  deregistered.”. 35 

(2) Subsection (l)(a), (c), (dl ,  ( e ) ,  If), (g), (h), (i) and ( j )  shall be deemed  to have  come 
into  operation on 6 November 2002 and shall  apply in respect of any amalgamation 
transaction which takes effect on  or  after that date. 

Amendment of section 45  of  Act 58 of 1962, as inserted by section 44 of Act 60 of 
2001 and substituted by section 34 of Act 74 of 2002 40 

53. (1) Section 45 of the Income Tax Act,  1962, is hereby amended- 
(a )  by the substitution in subsection (1) for paragraph (a) of the following 

“(a) in terms of which any  asset is disposed of  by one  company 
(hereinafter referred to as the ‘transferor company’)  to another 45 
company which is a  resident (hereinafter referred  to as the 
‘transferee  company’) and both companies  form part of the same 
group of companies [on the  date] as at  the end of the day of that 
transaction;”: 

paragraph: 

(b )  by the  substitution in subsection (4) for the words preceding the  proviso of the 50 
following words: 

“(4) Where  an asset is disposed of by a  transferor  company to a 
transferee  company in terms of  an intra-group  transaction and the 
transferor  company and the  transferee company at any time  before the 
disposal by the  transferee  company of that asset,  cease  to  form part of 55 
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any group of companies in relation to each other,  that  transferee company 
must, for purposes  other than for  deternlining  the  amount of any capital 
deduction or allowance in respect of that asset  to  which that transferee 
company may be entitled in terms of sec:tion 1 l(e), 12B, 12C,  or 12E, be 
deemed to have disposed of that asset for  an  amount  equal to the market 
value of that asset on  the date on which the  disposal in terms of that 
intra-group  transaction was effected and as having  immediately reac- 
quired that asset for a cost equal to that market value:”; 

(c) by the substitution in subsection (5) for the words  preceding paragraph (a) o f  

“ ( 5 )  Where  a  transferee  company  disposes of an asset,  other than  in 
terms of  an involuntary  disposal  as  contemplated in paragraph 65 of the 
Eighth  Schedule  or a disposal  that would have constituted an involuntary 
disposal as contemplated in that  paragraph had that asset not been a 
financial instrument,  within a period of 18 months  after acquiring that 
asset in terms of an intra-group  transaction and-”; and 

(d) by the substitution in subsection (6) for subparagraph (ii) of paragraph (a) o f  

“(ii) the total market  value,  immediately  prior to that disposal, of all 
financial instruments so transferred  (other  than financial instru- 
ments contemplated in paragraph  (i) or (iv)), does not exceed five 
per cent of the  total  market  value of all assets of any business which 
is transferred as a going concern;”; and 

(e) by the addition in subsection (6) to subparagraph (iv:)  of paragraph (a) of the 

“Provided  that for purposes of determining  whether that controlled 
group  company is a  domestic  financial  instrument  holding  company  or a 
foreign financial instrument  holding  company, no regard shall be had to 
any financial instrument the market value of which  is  equal to its base 
cost; or”. 

(2) Subsection(1) shall be deemed to have come into  operation  on 6 November 2002 
and shall apply in respect of any intra-group  transaction  which  takes effect on or after 
that  date. 

the following words: 

the following  subparagraph: 

following proviso: 

Amendment of section 46 of Act 58 of 1962, as inserted  by section 44 of Act  60 of 
2001 and amended by section 23 of Act 30 of 2002 and substituted by section 34 of 
Act 74 of 2002 

54. (1) Section 46 of the Income Tax Act, 1962, is hereby amended- 
(a) by the  substitution for subsection (1) of the following  subsection: 

“( 1) For  purposes of this section  ‘unbundling transaction’ means any 
transaction in terms of which all the equity shares of a company which is 
a resident (hereinafter referred to as the ‘unbundled  company’) that are 
held by a  company  (hereinafter  referred 1.0 as the ‘unbundling  company‘) 
which, if listed,  is a resident, are disposed of by that unbundling company 
to the shareholder or shareholders of that  unbundling  company in 
accordance  with  the effective interest of that shareholder  or those 
shareholders,  as the case may be, in the  shares of that unbundling 
company. but  only to the extent to which those  shares are so disposed 
of- 
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(aj where that unbundling  company is a listed company  and  the  shares 
of the  unbundled  company  are listed within  12  months after that 
disposal, to the  shareholders of that unbundling  company; 

(bj where that unbundling  company is an unlisted  company, to any 
shareholder of that  unbundling  company that forms  part of the  same 5 
group of companies as that unbundling  company; or 

( e )  pursuant to an order in terms of  the Competition  Act,  1998  (Act No. 
89 of 1998)  made  by  the  Competition  Tribunal  or  the  Competition 
Appeal  Court, to the  shareholders of that unbundling  company: 

Provided that the  shares  contemplated in paragraph (a) or (b) consti- 10 
tute- 
(i) where that unbundled  company is a listed company  immediately 

before that disposal- 
(aa) more  than 2.5 per  cent of the  equity  shares of that unbundled 

company in the  case  where  no  other  shareholder  holds an 15 
equal or greater  amount of (equity shares in that unbundled 
company;  or 

(bb) in any  other  case, at least 35 per  cent of the  equity  shares of 
that unbundled  company;  or 

(ii) where  that  unbundled  company  is an unlisted  company  immediately 20 
before that disposal,  more  than  50  per  cent of the  equity  shares of 
that unbundled  company.”; 

(bj by  the  substitution  for  subsection (2) of the  -following  subsection: 
“(2)  Where  an  unbundling  company  disposes of shares to a 

shareholder  in  terms of  an unbundling  transaction, that unbundling 2.5 
company  must  disregard that disposal  for  purposes of determining  its 
taxable  income  or  assessed  loss.”; 

(e)  by  the  substitution  in  subsection (3) for the  words  preceding  paragraph (a)  and 
~~ ~ 

paragraph (a) of the following  words  and  paragraph: 
“(3) Where a shareholder  acquires [distributable] shares  in  terms of 30 

an  unbundling  transaction- 
(a )  that shareholder  must be deemed to have  acquired  the  equity  shares 

held in the  unbundling  company  (hereinafter  referred to as the 
‘previously  held  shares’)  and  those [distributable] shares at a  cost 
equal t o - ” ;  35 

(dj by the  substitution in subsection (3) for paragraph (b) of the following 

“(bj that shareholder  must  determine  Ihe  portion of the  cost  contem- 
plated in paragraph (a )  that must he attributed to those [distribut- 
able] shares,  by  determining  an  amount  which  bears to that cost  the 40 
same ratio that the  market  value of those [distributable] shares, as 
at the  end of the  day after the  date of that disposal,  bears to the  sum 
of the  market  values, as  at the end of that day,  of the  previously  held 
shares  and of those [distributable] shares,  which [amount] portion 
of the  cost  must,  where  the  shareholder  held  the  previously  held  45 
shares as- 

paragraph: 

(i) capital assets and  acquired  those [distributable] shares as 
capital assets, be  treated as an expenditure  actually incurre,d 
and paid  by that shareholder in respect of those [distributable] 
shares  for  the  purposes of paragraph  20 of the  Eighth SO 
Schedule;  or 

(ii) trading  stock and acquired  those [distributable] shares as 
trading stock, be  treated as the  amount to be  taken  into  account 
by that shareholder in respect of those [distributable] shares 
for  the  purposes of section l l ( a j  or 22(1)  or (2); and”; 5.5 
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paragraph: 
“ (d)  that  shareholder’s previously held ishares and those [distributable] 

shares must be deemed to be the  same  shares in respect of the date 
of acquisition of those  shares and the date of incurral of any 
expenditure in respect of those ~ v i o u s l y  held shares.”; 

(fi by the substitution in subsection  (4)  for the words preceding  paragraph (a) and 

“(4) Where those [distributable] shares are disposed of by  an 
unbundling company to a  shareholder in terms of  an unbundling 
transaction and that  shareholder  held the previously held shares in that 
unbundling company as a result of the  exercise, by that shareholder, of a 
right contemplated in section 8A, a portion of any gain made by that 
shareholder in the exercise of that right  to  acquire  those previously held 
shares must be included in the income of that shareholder- 
(a )  in the year of assessment during  which  that  shareholder becomes 

entitled to dispose of those [distributable] shares, which portion 
shall be an amount  which  bears  to such gain the same ratio as that 
contemplated in [paragraph] subsection (3)(b); and”; 

paragraph (a )  of the following words and  paragraph: 

(g) by the substitution  for  subsection (5) of the  following  subsection: 
-~ 

“(5) Where [distributable] shares are disposed of by  an unbundling 
company  to  a  shareholder in terms of an unbundling transaction- 
(a) the  disposal by that unbundling company of the [distributable] 

shares must be deemed not to be a  dividend  with respect to that 
unbundling  company  for  the  purposes of section 64B(3); and 

(b) any [distributable] shares acquired by a  company in terms of that 
disposal must be deemed[- 
(i)] not to be a  dividend  which  accrued  to that company for the 

(ii) to be profits  which  are not of a capital nature  for  the 
purposes of section 64B(3)[; and 

purposes of section 64B(5)(c)].”; 
(h) by the substitution for subsection  (6) of the following  subsection: 

“(6)  Any [distributable] shares  disposed of by an unbundling 
company in terms of an unbundling  transaction,  must be deemed to have 
been disposed of first from the share prernium account of that unbundling 
company.”; 

(i) by the substitution in subsection (7) for  paragraph (b) of the following 
paragraph: 
“(6) in respect of any disposal of [distributable] shares in terms of an 

unbundling transaction to a  shareholder .who is  not  a  resident,  where that 
shareholder acquires more than five per cent of those [distributable] 
shares.”;  and 

( j )  by the  addition of the following  subsection  after  subsection (7): 
“(8) Where an unlisted unbundling  company  disposes of shares In  an 

unlisted unbundled  company in terms of an unbundling transaction to a 
shareholder and that unbundled company  is  a  controlled group company 
in relation to that shareholder  immediately  before and after  that  disposal, 
the provisions of this section will not apply to that disposal if that 
shareholder and that unbundling company jointly so elect.”. 

(2) Subsection ( l ) ( a ) ,  (O), (c),  (d), (e ) ,  (fi, ( g ) ,  ( I t )  and (i) shall be deemed to have 
come into  operation  on 6 November  2002 and shall apply in respect of any unbundling 
transaction which  takes effect on or after that date. 
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55. ( I )  Section 47 of the Income Tax Act. 1962,  is hereby amended- 
(a) by the  substitution for subsection (1) of the  following subsection: 

“(1) For  the  purposes of this section  ‘liquidation  distribution’  means 
any transaction- 

in terms of which any company  (hereinafter referred to as the 
’liquidating  company’) [disposes of] distributes all its assets ___ (other 
than assets it elects to use  to  settle  any debts incurred by it in- 
ordinary  course of its trade) to its shareholders in anticipation of or 
in the  course of the  liquidation,  winding up or deregistration of that 
company,  but  only  to the extent  to which those assets are so 
disposed of to another  company  (hereinafter referred to  as the 
‘holding company’) which  is  a resid.ent and which holds,  on the date 
of that disposal,  at  least 75 per  cent of the equity shares of that 
liquidating  company; and 
in respect of which that liquidating  company and that  holding 
company  have  jointly elected that this section applies in respect of 
all the assets so disposed of by that liquidating company  to  that 
holding company.”; 

(b) by the  substitution for  subsection (5) of the  following subsection: 
“(5) Where a  holding  company  disposes of any equity  share in a 

liquidating  company as a result of the  liquidation,  winding up or 
deregistration of that  liquidating  company,  that holding company  must 
[be treated  to  have disposed of that share for an amount  equal to- 
(a) in the case of that  share  held as a capital asset, the  base cost of 

that share on the date of that disposal; or 
(b) in  the case of a share held as trading stock,  the amount taken 

into account in respect of that share in terms of section ll(u) or 

disregard  that  disposal  for  purposes of determining its taxable  income  or 
assessed loss.”; 

“Provided  that  for  purposes of determining whether that  liquidating 
company is a  domestic financial instrument holding company or a 
foreign financial instrument holding company, no regard shall be had to 
any financial instrument  the market value of which is equal to its base 
- cost.”; and 

(d) by the  substitution in subsection (6) for the  words in paragraph (c) preceding 

22(1) or (211 

(c)  by the addition in subsection (6) to paragraph (6)  of the following  proviso: 

the proviso of the following words: 
“(c) the liquidating company- 

- (i) has not, within a period of  si.x months after the date of the 
liquidation  distribution,  taken I:such] steps contemplated in 
section 41(4) to  liquidate, wind up or deregister [that 
company] ; g 

- (ii) has at  any stage withdrawn  any  step taken to  liquidate, wind up 
or deregister  that company, as contemplated in paragraph (i), 
or does  anything to invalidate any step so taken,  with  the  result 
that the  company will not.  be liquidated, wound up or 
deregistered:”. 

(2) Subsection (1) shall be deemed  to  have  come  into  operation  on 6 November  2002 
and  shall apply in respect of any liquidation distribution which takes effect on or after 
that date. 
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Ameiiiiirieiii of section 56 Vl” Aci 58 or” i962, as amencieci by section i 8  of A C E  90 of 
1964, section 25 of Act  55 of 1966, section 33 of Act  89 of 1969, section 38 of Act  85 
of 1974, section 21 of Act  113 of 1977, section 13 of Act  101 of 1978, section 23 of Act 
96 of 1981,  section  31 of Act 94 of 1983, section 4 of Act  30 of 1984, section 28 of Act 
121 of 1984, section 18 of Act  96 of 1985, section 21 of Act 85 of 1987, section 26 of 
Act 90 of 1988, section 28 of Act 141 of 1992, section 32 of Act 113 of 1993, section 
18 of Act  36 of 1996, section 39 of Act 30 of 1998, section 38 of Act  30 of 2000,  section 
41 of Act  59 of 2000. section 45 of Act 

56. (I)  Section 56 of the  Income Tax Act,  1962,  is  hereby  amended by the  substitution 
in  subsection (1) for  paragraph ( r )  of the  following  paragraph: 

“(r )  by  a  company  to  any  other  company that i;s a  member of the  same  group of 

(2)  Subsection (1) shall be deemed  to  have  come into operation  on 1 October 2001 
companies  as  the  company  making that donation.”. 

and shall apply  in  respect of  any  donation that takes effect-on or  after  that date 

Amendment of section 61 of Act  58 of 1962,  as amended by section 25 of Act 90 of 
1988 

57. Section 61 of the  Income Tax  Act, 1962, is hereby  amended by the addition of the 

“(h) any  reference in section  76  to  taxable  income of a  taxpayer is deemed  to 
include  a  reference  to  the  value of  any property  disposed of  by that taxpayer 
under  a  donation. ” . 

following  paragraph: 

Amendment of section 64B of Act  58 of 1962, as inserted by section 34 of Act  113 of 
1993 and  amended by section 12 of Act  140 of 1993, section 24 of Act  21 of 1994, 
section 29 of Act  21 of 1995, section 21 of Act  36 of 1996, section 13 of Act  46 of 1996, 
section 25 of Act 28 of 1997, section 35 of Act 53 of 1999, section 39 of Act  30 of 2000, 
section 42 of Act  59 of 2000, section 18 of Act 5 of 2001, section 48 of Act  60 of 2001, 
section 25 of Act  30 of 2002 and section 36 of Act  ‘74 of 2002 

58. (1) Section  64B of the  Income Tax Act,  1962, is hereby amended- 

(i) of paragraph (a) of  the  definition of “dividend  cycle”; 

the definition of “dividend  cycle” of the  following  subparagraphs: 

(a) by the  deletion in subsection (1) of the word “and” at  the  end of subparagraph 

(b)  by  the  insertion  in  subsection (1) after  subparagraph (ii) of paragraph (a) of 

“(111) the  date  on which that  company  was  incorporated,  formed or 
otherwise  established; and 

(1v) the  date on which that  company  becomes  a  resident,”; 
(c) by the  substitution in subsection (1) for  the  words  following  subparagraph  (ii) 

of paragraph (a) of the definition of “dividend  cycle” of the  following  words: 
“and  ending on the  date on which  such first dividend  accrues  to  the 
shareholder  concerned or on  which  the  amount  is  deemed  to  have  been 
distributed as contemplated  in section 64C(2)”; 

(dl  by  the  substitution in subsection (1) for  the  words  following  subparagraph (ii) 
of paragraph (aA)  of the definition of “dividend  cycle” of the  following 
words: 

“and  ending on  the date  on which such first dividend  accrues  to the 
shareholder  concerned  or on which  the  amount is deemed  to  have been 
distributed as contemplated  in  section  64C(2); and”; 

(e) by the  substitution in subsection (1) for  paragraph (b)  of  the  definition of 

“(b) in  relation  to any subsequent  dividend  declared  by  that  company, 
the  period  commencing  immediately  after  the  previous  dividend 
cycle of the  company and ending  on  the  date on which such 

“dividend  cycle” of the following  paragraph: 
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Gf! by the sflbstipJtifir? fer fie X“’CT& in snbsectinr, (3) preceding th,e prc.<isc ::f :he 
following  words: 

“The net amount of any  dividend  referred to in subsection (2) shall be  the 
amount by which  such  dividend  declared by a  company  exceeds  the sum 
of any  dividends  (other than- 
@J any  dividends  contemplated in subsection (5)(b), (c), (d), and (fl; 

@J any  foreign  dividends [as defined in section 9E]; 
(c)  any  dividend  which  accrued to a  borrower as contemplated  in  the 

definition of ‘securities lending  arrangement’ in respect of a  share 
which  was  borrowed  in  terms of such  arrangement, 

but  including  foreign  dividends [which] to the  extent that those, foreign 
dividends  are  exempt in terms of [section 9E(7)(c), (d), (e)(ii), (iii) or 
(iv) or m), or section 9E @A)] Ection lO(l)(k)(ii)(aa)),  which  have 
during  the  dividend  cycle  in  relation to such  firstmentioned  dividend 
accrued to the  company:”; 

(g) by the substitution in subsection (4) for  the  words in paragraph (c)  preceding 

“Where  any  cash  or assets is or  are [given] transferred or distributed-”; 
(h)  by the  substitution  in  subsection (5) for paragraph (a) of the  following 

“(a) dividends  declared  by  any  company  the  entire receipts and  accruals 

[or1 

subparagraph (i) of the  following  words: 

paragraph: 

of which,  or so much of the  receipts and accruals of which as are 
derived  otherwise  than  from  investments,  are  exempt  from  tax 
under  the  provisions of section  10:  Provided that the  provisions of 
this paragraph shall not  apply to a  company [(other than a 
company referred  to in section lO(l)(s))] which is exempt  from 
tax  under  the  said  provisions  solely  because it derives  gross  income 
of a  particular nature;”; 

(i) by the  substitution in subsection  (5)  for  subparagraph (ii) of paragraph (c) of 

“(ii)  distribution of profits of a capital nature  (other than capital profits 
attributable to the  disposal of any  asset  on or after 1 October 2001 
which capital profits must,  in  the  case of an asset acquired  before 
that date,  be  limited  to  the  amount of profit determined as if that 
asset had  been  acquired on 1 October  2001 for  a cost  equal to the 
market  value of that asset  on that date [as] determined in the  manner 
contemplated  in  paragraph 29 of the  Eighth Schedule):  Provided 
that where that company  became  a  resident after 1  October  2001, 
the capital profits in respect of  an asset acquired  before  becoming  a 
resident, must  be  limited to the  amount of profit determined as if 
that asset  had  been  acquired  on  the  date of so becoming  a  resident 
for  a  cost  equal to the  market  value of that asset on that date; or”: 

(j) by  the  addition in subsection (5) to paragraph (c) of the  following 

“(iii)  distribution of profits derived  by that company  before that company 

the  following  subparagraph: 

subparagraph: 

became  a  resident:”; 
( k )  by the  substitution in subsection  (5)  for  the  words  preceding  subparagraph (i) 

of paragraph ( f i  of the  following  words: 
~ ~ ~~ 

“v) any  dividend  declared  by  a  company  which  accrues to a  shareholder 

( I )  by the substitution  in  subsection (5) for  subparagraph (ii) of paragraph If) of 

“ (ii) to the  extent  the  dividend  is  derived  out of profits earned  by [the 
company declaring the dividend] that company  during  any  period 
when that company  formed  part of the same  group of companies as 
the  shareholder to whom  the  dividend [was declared] accrued”; 

(in) by the  addition to subsection (5) of the  word “and” at the  end of subparagraph 

(n)  by the  deletion  in  subsection (5) of subparagraph (iv) of paragraph (f); 

(as defined  in  Part 111) of that company if-”; 

the  following  subparagraph: 

(iii) of paragraph (fl; 
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AmedEiEGt of ~ e ~ i i u n  73A uf Act 5 s  vf 1962, ;IS inserieci by section 22 of Aci 5 of 
2001 and  amended by section 43 of Act 74 of 2002 

66. Section 73A of the Income Tax Act,  1962, is hereby amended- 
(a )  by the substitution for  the  heading of the following heading: 

“Record  keeping  by  persons  [deriving  income  other  than  remunera- 
tion]  who  render  returns”; and 

(bj by the substitution in subsection (2) for paragraph (b) of the  following 

“(bj any [data  created by means of a  “computer”  as  defined  in 
section 1 of the  Computer  Evidence  Act, 1983 (Act No. 57 of 
1983) including  data  in  the  electronic  form  in  which  it  was 
originally  created  or  in  which  it is stored  for  the  purposes of 
backing  up  such  data] electronic representations of information in 
any form,”. 

paragraph: 

Amendment of section 74 of Act 58 of 1962, as  substituted by section 14 of Act 46 
of 1996 and  amended by section 27 of Act 28 of 1997 and  section 51 of Act 60 of 2001 

67. Section 74 of the Income Tax Act, 1962, is hereby amended by the  substitution in 
subsection (1) for  the definitions of “documents” and “information” of the following 
definitions: 

“ ‘documents’  include any document, book, marketable security, record,  account, 
deed, plan, instrument,  trade  list,  stock  list, brokers note, affidavit, certificate, 
photograph,  map, drawing and any  [‘computer  print-out’  as  defined  in  section 1 
of the  Computer  Evidence  Act, 1983 (Act No. 57 of 1983)] printout of 
information  generated, sent, received,  stored, displayed or processed by electronic 
means; 
‘information’  includes  any [data  stored  by  means of a  ‘computer’  as  defined  in 
section 1 of the  Computer  Evidence  Act, 19831 electronii representations of 
information in any form;”. 

Amendment of section 75 of Act 58 of 1962, as  amended  by  section 40 of Act 101 of 
1990, section 34 of Act 129 of 1991, section 30 of Act 141 of 1992, section 35 of Act 
113  of  1993, section 27 of Act 21 of 1994, section 15 of Act 46 of 1996, section 39 of 
Act 53 of 1999, section 44 of Act 30 of 2000, section 23 of Act 5 of 2001, section 18 
of Act 19 of 2001, section 52 of Act 60 of 2001 and  section 45 of Act 74 of 2002 

68. (1) Section 75 of the Income Tax Act,  1962, is hereby amended by the insertion in 

(aA) any person who fails to register  as  a taxpayer as contemplated in section 

(2) Subsexon (1) shall come  into operation on the date of promulgation of this Act 

subsection (1) after paragraph (a) of the  following paragraph: 

67;”. 

and  shall apply in respect of any  failure  to  register on or after that date. 

Insertion of section 76A in  Act 58 of 1962 

69. (1) The following section is hereby  inserted in the Income Tax Act,  1962.  after 
section  76: 

“Reportable  Arrangements 
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76A. (1) For purposes of this section- 
‘arrangement’ means any transaction, operation or scheme; 
‘reportable arrangement’ means- 
(a) any arrangement in terms of which- 

(i) the calculation of interest as defined in section 24J, finance -1 45 
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__ 

205:5,  fees any other charges i; -*holly depdef i ;  
on  the  tax treatment of that  arrangement; 

(ii) provision is made  for the  variation of that interest,  finance 
costs,  fees or  any other  charges  should  the actual  tax treatment 
differ from  the  anticipated tax treatment  (otherwise  than by 
reason of any change in the  provisions of the  Act) or should the 
anticipated tax treatment be challenged  by  the  Commissioner; 
and 

(iii)  the  potential  amount of the  variation  contemplated in subpara- 
graph (ii) exceeds  R5  million, 

but does not include any arrangement  identified by the  Minister by 
notice in the Gazette, which is not likely to  lead to any undue tax 
benefit; 

(b) any arrangement which has  certain  characteristics identified by the 
Minister by notice in the Gazette which are  likely to lead to an  undue 
tax benefit; 

'tax benefit'  means  any  reduction in  or  postponement of the  liability of a 
person  for  any  tax, duty, levy, charge or other  amount in terms of any Act 
administered  by  the  Commissioner  based on the  anticipated tax  treatment 
of the  arrangement. 

(2) Every  company  or trust which  derives  or  will  derive any  tax  benefit 
in terms of a  reportable  arrangement  must  report  that  arrangement  to the 
Commissioner at such place  as  the  Commissioner  may  determine within 60 
days  after  the  date that any amount is first received by  or accrues  to any 
person  or  is paid or  actually  incurred  by any person  in terms  of  that 
arrangement:  Provided  that  the  Commissioner  may  extend  the  period of 60 
days by no  more  than 60 days  where  he  or  she  is satisfied that reasonable 
grounds  exist  for  the  delay  in  reporting that arrangement. 

(3) The company or trust must  in so reporting  provide  to the 
Commissioner- 
(a )  a  description of all the steps and key features of the  reportable 

(b) a list of all the parties  to that arrangement; 
(c)  copies of all the  signed  documents  relating  to that arrangement; and 
id) any financial  model of that  arrangement,  including any spreadsheet or 

Provided  that the company or trust may  in so reporting,  where another 
company  or trust has  reported that arrangement  to  the  Commissioner? 
provide  to  the  Commissioner  only  the  name  and  address of that other 
company  or trust and the  date  on  which that arrangement was reported. 

(4)(a) Where  a  company  or  trust  fails  to report a  reportable arrangement 
as contemplated in subsections (2) and ( 3 ) ,  that company or trust shall be 
deemed to have  entered  into that arrangement in a  manner  or by means as 
Contemplated in  section  103(l)(b)(i)  or  to  have  created rights or obligations 
as  contemplated  in  section  103(  l)(b)(ii). 

(6 )  Where  a  company  or trust willfully  or  recklessly fails to report a 
reportable  arrangement  as  contemplated in subsections (2) and (?I), that 
company  or trust shall  also  be  required to pay, in addition to the tax 
chargeable in respect of its  taxable  income, an amount  equal to t.he  tax 
benefits in  terms of that arrangement  to  which  that  company  or 1rust is 
entitled.  Provided  that  the  Commissioner may remit  the additional charge 
or any part  thereof  where  he or she is sarisfied that  there were extenuating 

arrangement; 

computer  model of the  implementation thereof 

I 

I 

I '  
I '  

' I  

circumstances. 
(2) Subsection (1) shall  come  into  operation on a  date to be  determined by  the 

President  by  proclamation  in  the  Gazette. LJ 

(3) Any arrangement identified by  the  Minister  in  terms of section 76A of the Income 
Tax  Act, 1962,  must  be  tabled  in  Parliament  within  12  months  from  the  date of 
publication of the notice  for  incorporation  into that Act. 

Amendment of section 79B of Act 58 of 1962, as inserted by section 48 of Act 74 of 
2002 60 

70. Section 79B of the  Income Tax  Act. 1962, is herzby  amended by  the insertion after 
subsection ( 1 )  of the following  subsection: 

5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

F C  



138 No. 25864  GOVERNMENT  GAZETTE, 22 DECEMBER  2003 
~~ 

Act No. 45,2003 
~~~ 

REVENUE LAWS AMENDMEhT ACT, 2003 

“(1 A \  T h e  Pnmm;&nnnr 1 7 7 1 ~ t  n r ; t h A v o r r r  “-., onnor.----+ : - - . . - A  :- ------*  -Z 
AI  h, AI.” U”.IL”..II~I”IIU* I U > L  * “ . I L I I U I U V ”  a l l y  L133+>31,1G1,L ID3UCU 111 IG3p)C.c.L u1- 
( a )  the estate of a person for the period prior  to the date of sequestration: and 
(b)  the insolvent  estate of that person, 

where the sequestration  order  is  set aside.”. 

Amendment of section 81 of Act  58 of 1962, as amended by section 27 of Act  69 of 5 
1975, section 15  of  Act 70 of 1989  and section 53 of Act  60 of 2001 

71. (1)  Section 81 of the  Income Tax Act,  1962, i s  hereby amended- 
(a )  by the addition to subsection (2) of the  following proviso: 

“Provided that the period for  objection may not be so extended- 
(a)  for a period exceeding 30 days,  unless exceptional circumstances 

exist which gave  rise to the  delay in lodging the objection; 
(b) where  more than three years have  lapsed from the  date of the 

assessment; or 
(c) where the grounds  for objection are  based wholly or mainly on any 

change in practice generally  prevailing  which applied on the date of 
that assessment.”; and 

(b) by the substitution for subsection (6) of the  following  subsection: 
“(6) Where  any  dispute  between the Commissioner  and the person 

aggrieved by  an assessment has been [settled] resolved in accordance 
with the alternative dispute  resolution  procedures prescribed in the 
[regulations, as] contemplated in section [107B] 107A(2),  the 
Commissioner [may] must alter that assessment  for  purposes of giving 
effect to  that [settlement] resolution.”. 

(2) Subsection (1) shall  come  into  operation on the date of promulgation of this Act 
and shall  apply in respect of any objection  lodged on or  after that date. 
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Amendment of section 83 of  Act 58 of 1962, as amended by section 21 of Act 90 of 
1964, section 22 of Act 103 of 1976, section 15 of Act 104 of 1979, section 19 of Act 
96 of 1985, section 16 of Act 70 of 1989, section 36 of Act 129 of 1991, section 36 of 
Act  113 of 1993, section 30 of Act  28 of 1997, section 45 of Act 30 of 2000, section 54 30 
of Act 60 of 2001 and section 29 of Act 30  of 2002 

72. Section 83 of the  Income Tax Act,  1962, is hereby amended- 
(a) by the  insertion after subsection (4B) of the following subsections: 

“(4C) If at any stage  during  the  hearing of an appeal,  or after hearinp 
of the appeal  but before judgment has  been handed down- 
(a)  one of the judges dies,  retires  or  becomes  otherwise  incapable of 

acting in that capacity, the  hearing of an appeal shall be heard de 
novo, unless the court  consists of three judges, as contemplated in 
subsection (4B), and the  remaining judges constitute the majority of 
judges before whom the  hearing  was  commenced, in which case the 
hearing shall proceed  before  the  remaining  judges and members; or 

(bj one of the members  dies,  retires  or  becomes  otherwise  incapable of 
acting in that capacity, the hewing of an appeal shall proceed befme 
the President and remaining  members. 

(4D) The judgement of the remaining judges and members contem- 

(6) by the addition in subsection (1 3) of the  word “and” at the end of paragraph 

(c) by the addition to subsection (1 3) of the following paragraph: 

plated in subsection (4C), shall be the judgement of the court.”; 

(c); 

“(d) hear  any  interlocutory  application  and  decide on procedural matters 
as provided for in the rules of the tax court contemplated in section 
107A.”. 
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A X ~ X ~ Z X E ~  ~f s e e t i ~ ~  83A d A ~ t  58 of 1962, bs iiiset%eii by seciion 37 of Act i29 of 
1991  and  amended  by  section  37 of Act  113  of 1993, Government  Notice  R.1245 of 
26 September 1997,  section  47 of  Act  59  of  2000,  section 28 of  Act  5  of  2001  and 
section 55 of Act  60  of  2001 

73. Section  83A of the  Income Tax Act,  1962,  is  hereby  amended by the  substitution 5 
in  subsection (7) for the  words of paragraph (b) preceding  subparagraph (i) of the 
following  words: 

“within [30  days  before the  date of the hearing of the appeal] the  period 
prescribed in the rules contemplated  in  section 107A, furnish  the  members of the 
board  and  the  appellant  with  a  written  notice of the time  and  place of the he.aring of 10 
the appeal  and  a  dossier  containing  copies of--”. 

Insertion  of  Part IJIA in  Chapter 111 of Act  58 of 1962 

74. The following  Part  is  hereby  inserted in Chapter I11 of the  Income Tax Act,  1962, 
after Part 111: 

“PART IIIA 1s 

Settlement of Dispute 

Definitions 

88A. For the  purposes of this Part- 
‘dispute’ means  a  disagreement on  the  interpretation of either the 
relevant facts involved  or  the  law  applicable  thereto,  or of both the 
facts and  the  law; 
‘settle’ means to resolve  a  dispute  by  compromising  any  disputed 
liability, otherwise  than  by way of either  the  Commissioner  or  the 
person  concerned  accepting  the  other  party’s  interpretation of the facts 
or the  law  applicable to those  facts,  or of both  the facts and  the  law, and 

-- 

1 
Purpose of Part 

88B. (1) The  basic  principle in law  is that it  is  the  duty of the 
Commissioner to assess  and collect taxes, duties, levies, charges  and  other 
amounts  according to the  laws  enacted  by  Parliament  and  not to forgo any 
such taxes, duties, levies, charges or other  amounts  properly  chargeable  and 
payable. 

(2) Circumstances  may,  however,  require that the strictness and rigidity 
of this basic  principle  be  tempered  where  it  would  be to the  best  advantage 
of the  state. 

(3j The  purpose of this Part is to prescribe  the  circumstances  whereunder 
it  would  be  inappropriate  and  whereunder  it  would  be  appropriate that the 
basic rule be tempered and for  a decision to  be  taken  to settle a dispute. 

Circumstances  where  inappropriate  to settle 

88C. It will be inappropriate  and  not to the best  advantage of the state to 
settle  a  dispute,  where, in the  opinion of the Commissioner,- 
(a )  the  action on the  part of the  person  concerned  which relates to the 

dispute,  constitutes  intentional  tax  evasion  or  fraud  and no circum- 
stances  contemplated in section 88D  exist; 
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