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ACT

To amend the Pension Funds Act, 1956, so as to clarify, define or further define
certain expressions, to clarify certain provisions in line with their practical
application; to update references to legislation and institutions; to delete outdated
provisions; to clarify the provisions on the determination and apportionment of
actuarial surplus in a pension fund; to provide for the application of the said Act to
certain funds; to provide for the obligations and proper conduct of an administra-
tor of a pension fund and the sanctions for misconduct; to regulate the
amalgamation or transfer of the business of a registered fund; to provide for the
granting of a minimum pension increase to pensioners; to extend and clarify the
provisions on deductions that may be made from pension benefits; to further define
and clarify the powers and functions of the Pension Funds Adjudicator; to extend
the regulatory powers of the registrar; and to provide for administrative penalties
for non-compliance with the said Act; and to provide for matters connected
therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as
follows:—

Amendment of section 1 of Act 24 of 1956, as amended by section 21 of Act 101 of
1976, section 9 of Act 94 of 1977, section 10 of Act 80 of 1978, section 38 of Act 99
of 1980, section 20 of Act 54 of 1989, section 29 of Act 97 of 1990, section 14 of Act
83 of 1992, section 21 of Act 104 of 1993, section 1 of Act 22 of 1996, section 1 of Act
39 of 2001 and section 1 of Act 65 of 2001

1. Section 1 of the Pension Funds Act, 1956 (hereinafter referred to as the principal
Act), is hereby amended—
{a) by the substitution for the definition of “actuarial surplus”™ of the following
definition:
“ ‘actuarial surplus’, in relation to a fund which is—
{a) subject to actuarial valuation, means the difference between—

(i) the value that the valuator has placed on the assets of the
fund less any credit balances in the member and employer
surplus accounts; and

(ii) the value that the valuator has placed on the liabilities of the
fund in respect of pensionable service accrued by members
prior to the valuation date together with the value of the
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(b)

(c)

(d)
(e)

N

(g)

amounts standing to the credit of those contingency reserve
accounts which are established or which the board deems
prudent to establish on the advice of the valuator;
(b} exempt from actuarial valuation, means the difference between—
(i) the fair value of the assets of the fund less any credit
balances in the member and employer surplus accounts; and
(i) the sum of the values of the amounts standing to the credit of
all the accounts held for individual members, whether
contributory or paid-up, plus the value of any other
liabilities plus the [values of] amounts standing to the credit
of any investinent reserve account set up to facilitate the
- smoothing of [investment returns] fund return credited to
member accounts and such contingency reserve accounts
[as] which are established or which the board deems prudent
to establish:
Provided that, for the purpose of quantifying the actuarial surplus in
terms of section 15B, the surplus utilised improperly by the
employer in terms of section 15B(6) shall be added to the difference
calculated in paragraph (a) or (b), as the case may be;";
by the substitution for the definition of ‘*Adjudicator” of the following
definition:
“ ‘Adjudicator’ means the Pension Funds Adjudicator or Deputy
Pension Funds Adjudicator and any acting Pension Funds Adjudicator
appointed under section 30C(1);"";
by the insertion after the definition of *“Adjudicator” of the following
definitions:
* ‘administrative penalty’, in relation to a pension fund, an administra-

tor or other third party, means the financial penalty that may be imposed

by the registrar for the failure by a pension fund, administrator or third

party to comply with any provision of this Act;

‘administrator’ means a person approved by the registrar in terms of

section 13B(1);

‘advisory committee’ means the Pension Funds Advisory Committee

established by section 3B,

‘audit-exempt fund’ means a fund which has been exempted by the

registrar in terms of section 2(5) (a) from being required to be subject to

audit;

‘beneficiary’ means a nominee of a member or a dependant who is

entitled to a benefit, as provided for in the rules of the relevant fund;
‘benefit’, in relation to a fund, means any amount payable to a member
or beneficiary in terms of the rules of that fund;”;
by the insertion after the definition of “board™ of the following definition:

“ ‘board member’ means any member of a board;”;
by the substitution for the definition of *“‘contingency reserve account” of the
following definition:

“ ‘contingency reserve account’, in relation to a fund, means an

account of the fund, which has been amended in accordance with the

requirements of the registrar, or which has not been disallowed by the
registrar, and to which shall be credited or debited such amounts as the
board shall determine, on the advice of the valuator where the fund is not
exempt from actuarial valuations, in order to provide for explicit
contingencies;’”;
by the substitution for paragraph (a} of the definition of *contribution
holiday” of the following paragraph:

“(a) defined benefit category of a fund, means payment by the employer
of less than [the difference between] the contribution rate
[recommended by] the valuator recommends be payable by the
employer, taking into account the circumstances of the fund and
ignoring any surplus or deficit [and the contribution payable by
members]; or”’;

by the substitution for the definition of “court” of the following definition:
“ ‘court’ means a court of the provincial or local division of the
[Supreme] High Court of South Africa;”;
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(h) by the substitution for the definition of “defined contribution category of a
fund” of the following definition:

*“ ‘defined contribution category of a fund® means a category of

members in respect of whom the benefit on retirement has a value equal

to the value of—

{a) the [fixed-rate] contributions paid by the member and by the
employer [on behalf of the member, where such fixed rates are
defined in the rules] in terms of the rules of the fund that determine
the rates of both their contributions at a fixed rate;

(b) less such expenses as the board determines should be deducted from
the contributions paid;

(¢) [augmented by such investment returns and any share of
actuarial surplus or transfer from a contingency reserve
account as the board determines] plus any amount credited to the

member’s individual account upon the commencement of the
member’s membership of the fund or upon the conversion of the
category of the fund to which the member belongs from a defined
benefit category to a defined contribution category of a fund or upon
the amalgamation of his or her fund with any other fund, if any,
other than amounts taken into account in terms of subparagraph (d);

(d) plus any other amounts lawfully permitted, credited to or debited
from the member’s individual account, if any,

as increased or decreased by fund return: Provided that the board may

elect to smooth the fund return;”;

(i) by the substitution for the definition of “dependant” of the following
definition: :

“ ‘dependant’, in relation to a member, means—

(a) a person in respect of whom the member is legally liable for
maintenance;

(b) a person in respect of whom the member is not legally liable for
maintenance, if such person-—

(i) was, in the opinion of the board, upon the death of the
member in fact dependent on the member for maintenance;

(ii} is the spouse of the member[, including a party to a
customary union according to Black law and custom or
to a union recognized as a marriage under the tenets of
any Asiatic religion];

(iii) is a child of the member, including a posthumous child, an
adopted child and [an illegitimate] a child born out of
wedlock.

(c) a person in respect of whom the member would have become
legally liable for maintenance, had the member not died;”;

(j} by the substitution for the definition of “employer surplus account™ of the
following definition:

* ‘employer surplus account’, in relation to a fund, means an account

of the fund to which shall be credited—

(a) amounts allocated by the board in terms of [section] sections 15B,
15C and 15F [for use by the employer] or transferred into the fund
for the credit of the account in terms of section 15E(1){e);

(b) such contributions as are specified in the rules to be credited to this
account; and

(c) [investment] fund return on the balance in the account from time to
time [at a rate determined by the board after taking account of
the earnings of the fund]: Provided that the board may elect to
smooth the fund return,

and to which shall be debited—

lil{d) any actvarial surplus utilised by the employer; and

[iil(¢) any actuarial surplus transferred to any other account in the fund

at the request of the employer or transferred to another fund in
terms of section 15E(1)(e);”;
(k} by the substitution for the definition of “fund” of the following definition:
“ ‘fund’ means a pension fund organisation, and ‘pension fund’ or
‘registered fund’ has the same meaning;™;
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({) by the insertion after the definition of ‘‘fund” of the following definition:
“ ‘fund return’, in relation to—

{a) the assets of a fund, means any income (received or accrued)
and capital gains and losses (realised or unrealised) earned on
the assets of the fund, net of expenses and tax charges,
associated with the acquisition, holding or disposal of assets;
or

(b) any portion of the assets of a fund if the assets are separately
identifiable, means any income (received or accrued) and
capital gains and losses (realised or unrealised) earned on
those assets, net of expenses and tax charges associated with
the acquisition, holding or disposal of assets; or

(c) the assels of a fund, to the extent that those assels consist of
long-term policies which are ‘fund member policies’ as
defined in Part 5 of the Regulations under the Long-tcrm
Insurance Act, 1998 (Act No. 52 of 1998}, means the ‘growth
rate’ (as defined in those Regulations) applicable to those
policies, as determined in accordance with those Regulations,

which in anv such case may be positive, negative or nil;”";

(nm) by the substitution for the definition of “member surplus account™ of the

following definition:
“ ‘member surplus account’, in relation to a fund, means an account of
the fund to which shall be—

(a) credited—

(i} amounts allocated by the board in terms of sections
15B and 15C to be used for the benefit of members;
[and]

(ii) [investment] fund return on the balance in the account
from time to time [at a rate determined by the board
after taking account of the earnings of the fund]:
Provided that the board may elect to smooth the fund
return; and

(i) amounts reallocated from the employer surplus account
to the account in terms of section 15E; and

(b) debited—

(i) the cost of any benefit improvements funded from the
account; and

(ii) any expenses which would otherwise reduce benefits
payable to members;”;

(n) by the substitution for the definition of “minimum individual reserve” of the

following definition:
* ‘minimum individual reserve’—

(a) in relation to a member of a defined benefit category of a fund,
means the amount determined in terms of section 14B(2)(a);
[and]

{b) 1inrelation to 2 member of a defined contribution category of a
fund, means the amount determined in terms of section
14B(2)(b); and

(c) in relation to a pensioner or a deferred pensioner, means the
amount determined in terims of section 14B(6);™;

(o) by the insertion after the definition of “Minister” of the following definition:
“ ‘non-nember spouse’, in relation to a member of a fund, means a
person who is no longer the spouse of that member due to the dissolution
or confirmation of the dissolution of the relationship by court order and
to whom the court ordering or confirming the dissolution of the
relationship has granted a share of the member’s pension interest in the
fund;”;

{p) by the deletion of the definition of “Policy Board™;

(g) by the substitution for the definition of “prescribed” of the following

definition:
*“ ‘prescribed’ means prescribed by [or under this Act] the registrar by
notice in the Gazeite;”’;
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(r) by the insertion after the definition of “prescribed” of the following
definition:
 ‘prescribed by regulation’ means prescribed by the Minister by
regulation;™;
(s) by the insertion after the definition of “reserve account™ of the following
definition:
“ ‘retirement annuity fund’ means a retirement annuity fund as defined
in section 1 of the Income Tax Act, 1962 (AcL No. 58 of 1962);";
{t) by the substitution for the definition of “rules” of the following definition:
“ *rules’ means the rules of a fund, and includes—
{a) the act, charter, deed of settlement, memorandum of associa-
tion, or other document by which the fund is constituted;
(b) the articles of association or other rules for the conduct of the
business of the fund; and
(c) the provisions relating to [the] any rights, obligations or
benefits which may be granted or_imposed by and the
contributions which may become payable to the fund, or
provisions in accordance with which the rights, obligations
and benefits will be calculated or determined;™;
(1) by the insertion after the definition of *‘rules”™ of the following definition:
‘“ ‘spouse’ means a person who is the permanent life partner or spouse or
civil union partner of a member in accordance with the Marriage Act,
1961 {Act No. 68 of 1961), the Recognition of Customary Marriages Act,
1998 (Act No. 68 of 1997), or the Civil Union Act, 2006 (Act No. 17 of
2006), or the tenets of a religion;”;
(v) by the substitution for the definition of “surplus apportionment date” of the
following definition:
“ ‘surplus apportionment date’ in relation to a fund, means the
[effective date upon which any actuarial surplus is apportioned in
terms of section 15B] first statutory actuarial valuation date following
the commencement date;”; and
(w) by the insertion before the definition of ““valuator” of the following definition:
“ ‘valuation exempt’, in relation to a fund, means a fund which has been
exempted by the registrar under section 2(5)(a) from the requirement to
submit a report on its statutory actuarial valuation.”.

Substitution of section 2 of Act 24 of 1956, as amended by section 10 of Act 94 of
1977, section 13 of Act 103 of 1979, section 36 of Act 9 of 1989, section 15 of Act 83
of 1992, section 22 of Act 104 of 1993 and section 211 of Act 66 of 1995

2. The following section is hereby substituted for section 2 of the principal Act:
“Application of Act

2. (1) [The] Subject to section 4A and any other law in terms of which a
fund is established, the provisions of this Act [shall not] apply [in relation]
to any pension fund, [which has been] including a pension fund established
or continued in terms of a collective agreement concluded in a council in
terms of the Labour Relations Act, 1995 (Act No. 66 of 1995), [before the
Labour Relations Amendment Act, 1998, has come into operation, nor
in relation to a pension fund so established or continued and which, in
terms of a collective agreement concluded in that council after the
coming into operation of the Labour Relations Amendment Act, 1998,
is continued or further continued (as the case may he). However, such
a pension fund shall from time to time furnish the registrar with such
statistical information as may be requested by the Minister] and
registered in terms of section 4.
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(2) (a) A pension fund established or continued in terms of a collective

agreement contemplated in subsection (1) and not yet registered in terms of

section 4, must register in terms of this Act before or on 1 January 2008.

(b) Despite any other provision of this Act, the first statutory actuarial
valuation of a fund registered in accordance with paragraph (a) must be
undertaken at the end of the first financial year following registration or
such other date approved by the registrar.

(3) A pension fund contemplated in subsection (2) must, pending
registration in terms of this Act, furnish the registrar with such statistical
information as may be requested by the registrar.

[(2)]I(4) (a) The provisions of this Act, other than section three and
subsections (1) and (2) of section four, shall not apply in relation to a
pension fund if the head office of the association which carries on the
business of that fund, or, as the case may be, of every employer who is a
party to such fund, is outside the Republic, if—

(1) the registrar is satisfied that the rules of the fund applicable to
members resident in the Republic are not less favourable than those
applicable to members resident outside the Republic, taking into
consideration differences in the conditions of service;

(il) the registrar is satisfied that adequate arrangements exist for ensuring
the financial soundness of the fund; and

(iii) the fund furnishes such security as the registrar may from time to time
require for the payment of any benefits which may become payable to
members resident in the Republic who are South African citizens, or
otherwise satisfies the registrar that it will be able to pay such benefits.

() The registrar may from time to time require any person carrying on
the business in the Republic of a pension fund referred to in paragraph (a),
to submit to the registrar such returns and information in connection with
that business as the registrar may specify, and if at any time the registrar is
no longer satisfied as regards any of the matters specified in paragraph ()
he may advise the person accordingly by notice transmitted to him by
registered post, and thereupon the provisions of this Act shall apply in
relation to such fund.

[(3I(5) (a) The registrar may in his discretion and subject to such
conditions as may be prescribed by regulalion exempt in writing any
pension fund from the provisions of section 5(2), 9 or 9A, as well as from
any other provision of this Act which, in his opinion, is connected with any
such exemption.

(aA) (i) The provisions of sections 37A, 37B and 37C shall as from the
commencement of the Financial Institutions Amendment Act, 1977, apply
also with reference to any registered fund to which those provisions did not
apply immediately before the said commencement.

(ii) Any provision inserted in this Act by, or after the commencement of,
the Financial Institutions Amendment Act, 1977, shall apply with reference
to all registered funds, including any fund previously exempted in terms of
this subsection, except in so far as any exemption may have been granted
from any such provision in terms of this subsection.

{b) The registrar may at any time by notice in writing to the fund
withdraw, wholly or in part and on any ground which he deems sufficient,
any exemption granted under paragraph (a).”.
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Amendment of section 5 of Act 24 of 1956, as amended hy section 14 of Act 81 of
1957 and section 9 of Act 64 of 1990

3. Section 5 of the principal Act is hereby amended by the substitution for subsection
(2) of the following subsection:

“(2) All moneys and assets belonging to a pension fund shall be kept by that fund
and every {und shall maintain such books of account and other records as may be
necessary for the purpose of such fund: Provided that such money and assets may,
subject to the conditions determined by the Minister by notice in the Gazette, also
be kept in the name of the pension fund by one or more of the following institutions
or persons, namely—

(a) a [stock-broker] stockbroker as defined in section 1 of the [Stock
Exchanges Control Act, 1985 (Act No. 1 of 1985)] Securities Services
Act, 2004 (Act No. 36 of 2004);

(b) [an insurer registered or provisionally registered in terms of the
Insurance Act, 1943 (Act No. 27 of 1943)] a long-term insurer
registered in terms of the Long-term Insurance Act, 1998 (Act No. 52 of
1998);

(c) a [banking institution registered or provisionally registered under
the Banks Act, 1965 (Act No. 23 of 1965)] bank registered under the
Banks Act, 1990 (Act No. 94 of 1990);

(d) a nominee company; or

(e) a person approved by the registrar, or who is a member of a category of
persons approved by the registrar.”.

Amendment of section 7D of Act 24 of 1956, as inserted by section 2 of Act 22 of
1996

4. Section 7D of the principal Act is hereby amended by the substitution for paragraph
{f) of the following paragraph:

“(f) ensure that the rules and the operation and administration of the fund comply
with this Act, the Financial Institutions [(Investment of Funds)] (Protection
of Funds) Act, [1984 (Act No. 39 of 1984)] 2001 {(Act No. 28 of 2001), and all
other applicable laws.”.

Amendment of section 9 of Act 24 of 1956, as substituted by section 12 of Act 65 of
1968 and amended by section 10 of Act 64 of 1990 and section 23 of Act 104 of 1993

5. Section 9 of the principal Act is hereby amended by the substitution for subsection
(1) of the following subsection:

“(1) Every registered fund shall in the manner [prescribed by] set out in its rules
appoint an auditor registered under the [Public Accountants’ and Auditors’ Act,
1991 (Act No. 80 of 1991)] Auditing Profession Act, 2005 (Act No. 26 of 2003),
who shall not be an officer of the fund, except where the accounts of such a fund in
terms of the provisions of any law are to be audited by the Auditor-General.”.

Amendment of section 13A of Act 24 of 1956, as substituted by section 1 of Act 94
of 1997

6. Section 13A of the principal Act is hereby amended by the substitution in
subsection (7) for the words preceding paragraph {a) of the following words:

“Interest at a rate as prescribed [from time to time by the Minister by notice

in the Gazette] by regulation shall be payable from the first day following the

expiration of the period in respect of which such amounts were payable

59

on—".
Amendment of section 13B of Act 24 of 1956, as inserted by section 20 of 1992

7. Section 13B of the principal Act is hereby amended—
(a) by the substitution for subsection (4) of the following subsection:

10

15

20

25

30

40

45

50



16 No. 30240

GOVERNMENT GAZETTE, 29 AUGUST 2007

Act No. 11, 2007

PENSION FUNDS AMENDMENT ACT, 2007

“(4) If the registrar deems it desirable in the public interest [he] the
registrar may on such conditions, to such extent and in such manner as
[he may deem] it is deemed fit, exempt any person or category of
persons from the provisions of [this section] subsections (1) and (3), and
may at any time revoke or amend any such exemption in a similar
manner.”’; and

{b) by the addition of the following subsections:
*“(5) An administrator contemplated in subsection (1) must—

{a)

{b)
{c)
{(d)

(e)
4],

(g)

endeavour to avoid conflict between the interests of the administra-
tor and the duties owed to the fund, and any conflict of interest or
potential conflict of interest must be disclosed by the administrator
to the board setting out full particulars of how such conflict will be
managed;

administer the fund in a responsible manner;

keep proper records; )

employ adequately trained staff and ensure that they are properly
supervised;

have well-defined compliance procedures;

maintain adequate financial resources to meet its commitments and
to manage the risks to which the fund is exposed;

furnish the registrar with such information as requested by the
registrar where such request is reasonable, the purpose for the
request 1s disclosed and reasonable notice is given to the adminis-
trator in order to meet the request.

(6) If the registrar, after an inspection or investigation under section 25,
considers that the interests of the members of a fund or of the public so
require, the registrar may—

(a)

{b)

{c)

direct the administrator to take any steps, or to refrain from
performing or continuing to perform any act, in order to terminate
or remedy any irregularity or undesirable practice or state of affairs
disclosed by the inspection or investigation;

direct the administrator to withdraw from the administration of the
fund, whereupon the board of the fund must in accordance with the
registrar’s directions, but subject to this Act and the rules of the
fund, arrange for the administration of the fund to be taken over by
another administrator or person; or

suspend or withdraw the approval granted to the administrator on
such conditions and for such period as the registrar deems fit,
provided that where an administrator’s approval is suspended, the
registrar may permit the administrator to continue to provide
services to the funds under its administration subsequent to the date
of the suspension, but it may not enter into an agreement to provide
any new or additional services to any fund while the suspension is
in force.

(7) The registrar may, despite taking any step he or she may take under this
Act, impose an administrative penalty prescribed by regulation on an
administrator for any failure to comply with any conditions determined under
subsection (1) or any directive issued under subsection (6).

(8) Before taking any action under subsection (6) or (7), the registrar must
inform the administrator and the board of the fund of the proposed action and
grounds therefor, and afford them a reasonable opportunity to be heard.

(9) If it is in the public interest, the registrar may through appropriate media
make known—

{a)
(b)

the suspension or withdrawal of an approval referred to in
subsection (6);
any non-compliance and administrative penalty referred to in

subsection (7).”.
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Substitution of section 14 of Act 24 of 1956, as amended by section 15 of Act 81 of
1957, section 3 of Act 54 of 1991, section 21 of Act 83 of 1992 and section 2 of Act
39 of 2001

8. Section 14 of the principal Act is hereby amended—
(a) by the substitution in subsection (1) for the words preceding paragraph {(a) of
the following words:

“[No] Subject to subsection (8), no transaction involving the amalgam-

ation of any business carried on by a registered fund with any business

carried on by any other person (irrespective of whether that other person

is or is not a registered fund), or the transfer of any business from a

registered fund to any other person, or the transfer of any business from

any other person to a registered fund, shall be of any force or effect
unless-"’;
(b) by the substitution in subsection (1) for paragraph (a) of the following
paragraph:

*(a) the scheme for the proposed transaction, including a copy of every
actuarial or other statement taken into account for the purposes of
the scheme, has been submitted to the registrar within 180 days of
the effective date of the transaction;”;

{c) by the substitution for subsection (2) of the following subsection:

“(2) (a) Whenever a scheme for any transaction referred to in
subsection (1) has come into force in accordance with the provisions of
this section, the relevant assets and liabilitics of the bodies so
amalgamated shall respectively vest in and become binding upon the
resultant body, or as the case may be, the relevant assets and liabilities of
the body transferring its assets and liabilities or any portion thereof shall
respectively vest in and become binding upon the body to which they are
to be transferred.

{b) Any transfer contemplated in paragraph (a) must be effected within
60 days of the date of the certificate issued by the registrar in terms of
paragraph (e) of subsection (1).”; and

{d} by the addition of the following subsections:
*“(5) Any application for approval of a scheme lodged with the

registrar in terms of subsection (1)(a) shall lapse if the registrar requests

further information and no satisfactory response is received from either

the transferor or the transferee fund, as the case may be, within a period
of 180 days from the date of such request.

(6) The registrar may withdraw or amend a certificate issued in terms
of subsection (1)(e}, in circumstances where the registrar is satisfied
that—

{a} the scheme or information provided in terms of subsection (1) was
s0 inaccurate that he would not have granted such certificate had he
been aware of the actual facts; or

{b) the certificate contains a pona fide error.

(7) {a) Notwithstanding anything to the contrary in the rules of a fund,
a retirement annuity fund shall not prohibit the transfer of business that
relates to a member’s interest or non-member spouse’s interest, at the
request of such a member or non-member spouse from one retirement
annuity fund to another.

(b) No fees or commissions of any nature, other than fees payable by
the transferring member or non-member spouse personally and any fees
payable Lo the registrar, are payable by any party to the transfer or by any
agent or mandatory of such party—

(1) in return for the facililation, intermediation or recommendation

of the transfer; or

(ii) for financial services rendered by a financial services provider or

representative after the transfer in respect of the transferred
interest of the transferring member or non-member spouse which
exceed the fees or commission that would have been permissible
for such services had the transfer not been done.

(8) With effect from the commencement of the Pension Funds
Amendment Act, 2007, subsection (1) does not apply where the affected
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members were duly informed of a proposed transaction and any
objection the members may have has been resolved to the satisfaction of
the board of the fund concerned, and—

(a) both transferor and transferee funds are valuation exempt; or

()

the transferor or transferee fund is neither registered nor required to
register under this Act and the other fund is valuation exempt,

and, furthermore, that—
(i) such registered funds keep proper records of all such transac-

tions;

(i1} such registered funds comply with any further requirements as

the registrar may prescribe;

(iii} the assets and liabilities are transferred within 180 days of the

effective date of transfer; and

(iv) any assets transferred must be increased or decreased with fund

return from the effective date until the date of final settlement.”.

Amendment of section 14A of Act 24 of 1956, as inserted by section 3 of Act 39 of

2001

9. Section 14A of the principal Act is hereby amended by the substitution for
subsection (1) of the following subsection:
*“ (1) Every registered fund shall provide the following minimum benefits [to a

member]:

(a)

(b)

{c)

(d)

The benefit paid to a member who ceases to be member of the fund
prior to retitement in circumstances other than liquidation of the
fund shall not be less than the minimum individual reserve;

the benefit paid to a member if the fund is liquidated in terms of
section 28 or 29 shall not be less than the minimum individual
reserve: Provided that, where the fair value of the assets of the fund
after recovery of any debt owed by the employer in terms of section
30(3) is lower than the sum [of the total] of the minimum individual
reserves for all members who are being included in the distribution
of the assets after adjustment for any benefits paid previously and
the cost of annuity policies which will provide equivalent pensions
to all existing pensioners and deferred pensioners, the minimum
individual reserve may be proporticnally reduced in the ratio which
the fair value of the assets bears to the total of all the minimum

individual reserves adjusted for any benefits paid previously plus

the cost of such annuity policies;

if a category of the fund is converted from a defined benefit category
to a defined contribution category, the amount to be credited to the
member’s individual account shall not be less than the minimum
individual reserve: Provided that, where the fair value of the assets
of the fund after recovery of any debt owed by the employer in
terms of section 30(3) is lower than the sum [of the total] of the
minimum individual reserves for all members after adjustment for
any benefits paid previously and the cost of annuity policies which
will provide equivalent pensions to all existing pensioners and
deferred pensioners, the minimum individual reserve may be
proportionally reduced in the ratio which the fair value of the assets
bears to the total of all the minimum individual reserves adjusted for
any benefits paid previously plus the cost of such annuity policies;
[starting with the pension increase to be granted] on, or within
six months from, the effective date of the first actuarial valuation
following the commencement date, and at least once every three
years thereafter, the board shall grant a pension increase [to be
granted] to pensioners and deferred pensioners which shall not be
less than the minimum pension increase.”.

10

15

20

25

30

35

40

45

50

55



22 No. 30240

GOVERNMENT GAZETTE, 29 AUGUST 2007

Act No. 11, 2007

PENSION FUNDS AMENDMENT ACT, 2007

Substitution of section 14B of Act 24 of 1956, as inserted by section 3 of Act 39 of

2001

10. The following section is hereby substituted for section 14B of the principal Act:

“Determination of member’s individual account, minimum individual
reserve and minimum pension increase

14B. (1) The member’s individual account in relation to an individual
member of a defined contribution category of a fund shall be determined by
the board in accordance with the formula—

MC+EC-X+[AS] IC+OC

where—

(a)

{b)

MC represents the [fixed-rate] contributions paid by the member;
EC represents the [fixed-rate] contributions paid by the employer [on
behalf] in respect of the member;

X represents such expenses as the board determines should be paid out
of the contributions paid by and [behalf] in respect of the member;
[and

AS represents any actuarial surplus apportioned to the account of
the member; and]

IC represents the amount credited to the member’s individual account

upon the commencement of the member’s membership of the fund or
upon the conversion of the category of the fund to which the member
belongs from a defined benefit category to a defined contribution
category of a fund or upon the amalgamation of his or her fund with
any other fund, if any, other than amounts taken into account in terms
of OC; and

OC represents any other amounts lawfully permitted, credited to or
debited from the member’s individual account, if any; and

MC, EC, X, [and AS] IC and OC are [augmented] increased or
decreased with [such investment returns as the board determines
having regard to the gross investment return earned by the fund
on the assets backing the fund’s liability in respect of the member
and such expenses as the board determines should be paid out of
the gross investment] fund return: Provided that the board may elect
to smooth [these investment returns] the fund return.

(2) In determining the minimum individual reserve of a member of a—

{(a)

defined benefit category of a fund, the board shall determine the
greater of—
(1) the fair value equivalent of the present value of the member’s
accrued deferred pension: Provided that—

{aa) where there is not a uniform rate of accrual over the
full period of membership of the fund, the accrued
deferred pension shall be calculated assuming a
uniform rate of accrual as if the member had
remained in service until normal retirement date as
defined in the rules of the fund, but which uniform
rate of accrual will not be less than the uniform rate
of accrual that is calculated based on the period of
service completed up to the date of calculation;
[and]

(bb) the fair value equivalent [and] of the present value
shall assume rates of increase in the pension before
and after retirement, mortality rates and rates of
discount as prescribed by the registrar [by notice in
the Gazette]; and

(cc) the term ‘accrued deferred pensions’ in this section
shall include the portion of any lump sum benefit
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payable at normal retirement date which corre-

sponds to prior service; and
an amount equal to the value of the member’s contributions,
less such expenses as the board deems appropriate to deduct
from the contributions, augmented as from the [commence-
ment] date of payment of a contribution by [interest at a rate
which is reasonable in relation to the gross investment
return earned by the fund on the assets backing the fund’s
liability in respect of the member, net of such expenses as
the board determines should be offset against the gross
investment return, plus such share of the employer
contributions paid in respect of the member as has vested
in the employee in terms of the rules of the fund,
augmented with the same rate of interest] fund retarn plus
any amount payable in terms of the rules of the fund in excess
of the member contributions increased or decrcased as from
the date that the member joined the fund: Provided that the
board may elect to smooth [the interest contemplated in this
subparagraph] the fund return; and

(&) defined contribution category of a fund, the board shall determine the
value of the member’s individual account as determined in terms of
subsectton (1) plus a share of the investment reserve account, the
member surplus account, and such contingency reserve accounts as
the board may determine should be included in terms of section 15G,
in the proportion that the member’s individual account value as at the
effective date of the calculation bears to the total of all members’
individual account values as at that date or such other method of
apportionment as the board deems reasonable.

{3) (a) The board shall establish and implement a policy with regard to
increases to be granted to pensioners and deferred penstoners, wbich policy

must—

®

(1)

aim to award a per