DRAFT CUSTOMS BILLS: EXPLANATORY MEMORANDUM

1. INTRODUCTION

1.1 Traditionally border or customs control is exercised to ensure the collection of
taxes on imported and exported goods, to combat cross-border crime and generally
to protect a country’s sovereignty and people and to enforce its laws. With the advent
of globalisation, a changing world environment and the importance of international
trade and tourism there is increasing pressure worldwide on countries to work
towards a better balance between their needs for rigid customs control and the
facilitation of the international movement of travellers and goods. Whilst the need for
an effective customs control system as a mechanism for revenue collection,
protection of society and combating of crime is not denied, the international trend is
to modernise customs systems in order to minimise their disruptive effect on
legitimate trade and tourism as much as possible. This is to be achieved through
simple, predictable and efficient customs systems and by optimising available
technology that would neither compromise the traditional objectives of customs

control nor disrupt the flow of goods and people between countries.

1.2 The Revised Kyoto Convention provides a model framework for customs
control and is regarded as the blueprint for a modern, efficient and cost-effective

customs system. The Republic has acceded to this Convention on 18 May 2004.

1.3 Customs and excise legislation is currently contained in the Customs and
Excise Act, 1964 (Act No. 91 of 1964), which basically provides for the levying of
customs and excise duties, and also certain other taxes such as fuel levies, air
passenger tax and environmental levies. To enable the administration and collection
of these taxes the Act prescribes an extensive system of customs control focussed
on the import, export, manufacture and use of goods. For purposes of convenience
and common sense these control mechanisms also serve a secondary purpose, viz.
to enforce legislative restrictions on the import and export of certain regulated goods,

and especially to combat the smuggling of illicit goods into and out of the Republic.

1.4 The Customs and Excise Act, 1964, was written to cater for the needs of the
time when the focus was on control, and although the Act was extensively amended
over the years to keep pace with new approaches and to soften and modernise the
system, the basic structure of the Act remained unchanged and still contains a strong

undercurrent of rigidity reminiscent of the era in which it was written. As such it is not



structurally suitable to serve as a vehicle for implementing a modern system of
customs control in accordance with current international trends and best practice.
What is required is a fundamental restructuring of our customs and excise legislation
not only to give effect to Kyoto and other binding international instruments but also to
establish a sound, clear and logical legislative framework that would enhance and
“speak to” the many other legislative instruments that rely for their implementation on

customs control.

15 It is proposed that the new legislative framework should consist of three
separate pieces of legislation that would eventually replace the Customs and Excise
Act, 1964, viz. —

(a) a Customs Control Act that establishes a customs control system for all
goods imported into or exported from the Republic and that prescribes the
operational aspects of the system;

(b) a Customs Duty Act, that provides for the imposition, assessment
and collection of customs duties; and

(© an Excise Duty Act, that that provides for the imposition, assessment

and collection of excise duties.

1.6 The dissection of the Customs and Excise Act, 1964, and rewrite of the
current customs and excise legislation is a mammoth task that will probably take
several years to complete. For that reason it was decided to split the customs and
the excise aspects of the task and to complete the project in two phases, the first
phase being the drafting of the two Customs Bills and the second the drafting of the
Excise Bill. The intention is to proceed, at this stage, only with the two Customs Bills
and once enacted into law to retain the current Customs and Excise Act, 1964, for
the continued administration of excise duties until the proposed Excise Act comes
into effect. The position would thus be that the two Customs Bills would replace the
provisions of the current Customs and Excise Act, 1964, in relation to customs only

and that the 1964 Act would for the time being continue to apply to excise duties.

2. THE PROPOSED CUSTOMS CONTROL ACT

2.1 The Customs Control Bill is primarily concerned with the control of goods
imported into or intended for export from the Republic. The rationale for this control is
to ensure that any taxes imposed by various other laws on such goods are collected
and that other laws regulating the import or export of specific goods are complied

with. As such the Bill can best be described as a law that will serve as a “platform” for



the implementation of these other laws that are concerned with goods imported into

or exported from the Republic. Laws that will rely for their implementation on the

Customs Control Bill include, firstly, laws imposing taxes on goods when imported or

exported, such as the proposed Customs Duty Act, the proposed Excise Act, the

VAT Act, 1991, and the Diamond Export Levy Act, 2007, and, secondly, laws

prohibiting or regulating the import or export of certain goods such as arms and

ammunition, protected species, goods that are subject to permit control, counterfeit

goods, etc. The primary aims of the Bill are set out in section 4 as follows:

(a) to provide systems and procedures for customs control of all goods and
persons entering or leaving the Republic;

(b) to enable the effective collection of tax on such goods imposed in terms of the
tax levying Acts; and

(© to facilitate the implementation of other legislation applicable to such goods
and persons.

2.2 The Bill determines the procedural requirements that must be complied with
when goods are “imported” or “exported”. The basic requirement is that goods may
only be imported through specific places designated as “places of entry” where the
goods must be “cleared” by the importer either for “home use” or a “customs
procedure” before they may be “released” by the customs authority for their intended
purpose. Similarly, goods intended for export may only be exported through specific
places designated as “places of exit” after properly cleared by the exporter and

released by the customs authority for export.

2.3 To effectively cover the myriad of eventualities that affect the control of
imported and exported goods in the customs environment, the Bill deals with
complex, cross-cutting material which tends to become highly technical at some
points and to compound the understanding of the legislation. In order to facilitate a
proper understanding of these technical configurations and to assist the reader in
grasping the many and varied situations posed by customs control, the drafting
approach was to present the Bill in a logical and systematic way that would hopefully
make the Bill more reader friendly. Firstly, the material covered by the Bill is arranged
in topic specific Chapters each with its own descriptive heading and a clause stating
the purpose of the Chapter. Each Chapter is divided into topic specific Parts covered
by the Chapter heading, and each Part, in turn, contains a number of titled sections
that fall under the topic covered by the Part heading. Secondly, the drafting generally

follows the recognised guidelines for modern plain language drafting. The sections,



subsections and paragraphs are generally crisp, short statements devoid of
unnecessary legalistic trappings. Thirdly, wide use is made of footnotes to provide
background information and, especially, to connect specific provisions with the
numerous cross-cutting provisions contained in other parts of the Bill. The legal
status of the footnotes is determined in the Bill, namely that they do not form part of
the Bill, but that they may be taken into account in the interpretation of the Bill as

non-binding opinions on the information they convey.

2.4 CHAPTER 1. INTERPRETATION, APPLICATION AND ADMINISTRATION
OF THIS ACT

2.4.1 Terminology: Words and phrases used in the Bill are defined in section 1.
Because of the technical nature of the Bill, terminology is of critical importance for a
proper understanding of the Bill. Some of the key concepts explained by way of
definitions include the following:

2.4.1.1 The main focus of the Bill is on “customs control” which means control
exercised by the customs authority in terms of the Bill in relation to goods and
persons to whom the Bill applies. The Bill applies to goods imported into and
exported from the Republic. Both “import” and “export” are defined in their widest
sense, viz. when goods cross the border into the Republic or cross the border out of
the Republic. The same applies to persons entering or leaving the Republic. The
“Republic” means the territory of the Republic of South Africa, including its internal
and territorial waters and the airspace above its territory and its internal and territorial
waters. This means that goods and persons come under customs control when a
ship carrying goods and persons enters the territorial waters of the Republic, or an
aircraft carrying goods and persons enters the airspace above the Republic, or when

vehicles or persons on foot cross a land border into the Republic.

2.4.1.2 The word “goods” is defined to include any wares, supplies, merchandise,
articles, products, commodities, substances, documents or any other things capable
of being transported. It is to be noted that “goods” includes vessels, aircraft,
locomotives, railway carriages, vehicles or other means of transport, whether or not
used for the transport of goods or travellers, transport equipment whether or not used
in the transport of goods, baggage of persons entering or leaving the Republic, postal
items, currency, commodities capable of being pumped through pipelines and
electricity. Although the Bill deals in some instances separately with “compensating

products”, these products are generally included in the definition of goods.



“Compensating products” merely denotes goods consisting of products obtained

from the processing of goods under certain processing procedures.

2.4.1.3 Customs control is centred around “places of entry” and “places of exit”,
viz. seaports, airports and land border-posts where goods and persons entering or
leaving the Republic, including vessels, aircraft, trains and vehicles, are processed
for customs purposes. Customs control is further enhanced by “customs controlled
areas”. All “terminals” and “depots” situated at places of entry and exit must be

licensed for purposes of the proposed Customs Control Act.

2.4.1.4 Customs control in terms of the Bill requires all imported goods and goods
destined for export to be “cleared” which is the new term to describe the action of
entering goods for home use or a customs procedure, in other words the action of
officially notifying customs of goods that are subject to the Act. In the current Act this
action is indicated by the term “enter” which has been discarded. Notification is
effected by way of a “clearance declaration” containing the prescribed information
concerning the goods and submitted by or on behalf of the importer or exporter to
customs either manually or electronically. The word “release” describes the action
taken by customs to authorise the goods to be put into “home use” or to be dealt
with in accordance with a “customs procedure”. If goods are released for home
use, the goods go into “free circulation” in the Republic which indicates that the
goods may be dealt with free of any further customs control. If goods are released for
a customs procedure the goods remain subject to customs control and the goods
may be dealt with only in accordance with the provisions regulating the relevant
customs procedure. There are twelve different customs procedures, viz.

(a) the national transit procedure;

(b) the international transit procedure;

(© the transhipment procedure;

(d) the temporary admission procedure;

(e) the warehousing procedure;

() the tax free shop procedure;

(9) the stores procedure;

(h) the export procedure;

(1) the temporary export procedure;

()] the inward processing procedure;

(K) the processing for home use procedure; and

0] the outward processing procedure.



Each of these customs procedures has a precise technical meaning which is
described in the Chapter dealing with the particular procedure. If non-cleared
imported goods or goods under a customs procedure are “diverted for home use” it

means that the goods are dealt with illegally as if the goods are in free circulation.

2.4.1.5 Although an importer may choose to clear goods for home use or a customs
procedure, that choice must be “permissible” in the circumstances, which means
that the choice must be consistent with the provisions of the Bill or authorised by

customs. Some clearances are not permissible.

2.4.1.61t is to be noted that the export of goods is a customs procedure whilst the
concept of home use is not. The reason for this is that a release for home use
terminates customs control of the goods whilst goods released for export remains

under customs control until exported.

2.4.1.7 Goods are subjected to a system of clearance and release in order to achieve
the primary objectives of the BIll, i.e. to facilitate the control over and collection of
taxes on imported and exported goods imposed in terms of other Acts and the
enforcement of Acts prohibiting or restricting the import, possession or export of
certain goods. The term

“tax levying Act” refers to Acts imposing taxes on imported and exported goods
and includes the proposed Customs Duty Act, the Value-added Tax Act, the
proposed Excise Duty Act and the Diamond Export Levy Acts. “Prohibited goods”
are goods of which the import, possession or export are prohibited, whilst “restricted
goods” are goods that may only be imported, be in a person’s possession or be
exported in accordance with the requirements of the legislation regulating the import,
possession or export of the goods, e.g. on authority of a permit or other official

document issued in terms of such legislation.

2.4.1.8 “Tax” refers to —

(a) a duty imposed in terms of the proposed Customs Duty Act on the import or
export of goods;

(b) any other tax, levy or duty imposed on the import or export of goods;

(©) value-added tax, to the extent that value-added tax is —
(1) payable on imported goods cleared for home use; or

(i) refundable on goods cleared for outright export;



(d) excise duty, a fuel levy or environmental levy, to the extent that such duty or

levy is —
0] payable on imported goods cleared for home use; or
(i) refundable on goods cleared for outright export; or

(e) any other tax, levy or duty imposed on goods, to the extent that such tax, levy
or duty is —
0] payable when the goods are cleared for home use;
(i) payable when the goods are cleared for outright export; or
(iii) refundable when the goods are exported or cleared for outright export.

2.4.1.9 Goods dealt with in the Bill have a tax due status or a tax free status. A “tax
due status” indicates that a tax applicable to the goods is payable, and a “tax free
status” indicates that whilst the goods have a tax free status no tax applicable to the

goods will be payable.

2.4.1.10 “Customs Tariff’ denotes the instrument that will be issued under the
proposed Customs Duty Act to replace Schedules 1, 2, 3, 4 and 5 of the current
Customs and Excise Act. Until this happens the existing Schedules 1, 2, 3, 4 and 5

will be regarded to be the Customs Tariff.

2.4.1.11 The words “operator” and “carrier” need to be distinguished. “Operator”
denotes the person who is in on-board command of a vessel, aircraft, train or vehicle
(usually the captain of a vessel, pilot of an aircraft, conductor of a train or driver of a
vehicle), whilst “carrier” denotes the shipping line or airline or the rail or road hauler

conducting business by transporting goods or persons for reward.

2.4.2 Administration of proposed Customs Control Act: The task to administer
and enforce the Bill is given to the Commissioner of the South African Revenue
Services who must for this purpose designate any number of SARS officials as
customs officers. The Commissioner may, however, with the concurrence of an
organ of state or other institution also designate persons in the service of that organ

of state or institution as customs officers.

2.4.2.1 Customs officers may exercise the powers and duties assigned to them in, or
delegated to them in terms of, the Bill in accordance with an appropriate hierarchical
system of customs management as determined by the Commissioner whereby

customs officers are entrusted with managerial, supervisory, operational or other



responsibilities according to rank or on any other selective basis and exercise those
powers and duties in a manner commensurate with their respective responsibilities.
Customs officers must perform their functions in accordance with instructions and
rules issued by the Commissioner. Each customs officer will be furnished with an
identity card which must be produced on demand by a member of the public affected

by an action of the customs officer.

2.4.2.2 Provision is also made for the establishment of Customs Offices at centres
where needed, for cooperation between customs and other role players in the
customs environment, both local and foreign, and for other organs of state and
institutions to perform support services in the administration of the proposed
Customs Control Act. The Bill also contains confidentiality clauses to protect private
information acquired in the implementation of the Act.

25 CHAPTER 2: CUSTOMS CONTROL, PLACES OF ENTRY AND EXIT AND
CUSTOMS CONTROLLED AREAS

2.5.1 This Chapter identifies the goods and persons that are subject to customs

control, provides for the designation of places as places of entry or exit and identifies

places and facilities as customs controlled areas.

2.5.2 The list of persons and goods that are subject to customs control is extensive
in order to ensure effective customs control of all goods and persons entering or
leaving the Republic. Foreign-going vessels and aircraft that enter and pass through
the territorial water or airspace of the Republic without calling or landing at a place in
the Republic are subject to customs control until they leave the territorial water or
airspace of the Republic, but goods and persons on board such vessels or aircraft

are regarded as not having been imported or as having entered the Republic.

2.5.3 The power to designate seaports, airports, rail border crossings and land
border crossings as places of entry and exit for the Republic is vested in the
Commissioner, but because of the economic and strategic effect of such decisions
the Commissioner may only exercise this power in accordance with national
legislation and decisions of Cabinet. Any restrictions on the use of places of entry or
exit may similarly be imposed by the Commissioner only in accordance with national

legislation and decisions of Cabinet.



2.5.4 Although places of entry or exit will as a rule be located in the Republic, the
Bill empowers the national executive of the Republic in exceptional cases to enter
into an agreement with the government of a SACU member state or other adjoining
country to provide for joint, one-stop or side by side places of entry or exit for the
Republic and that adjoining country, for a place of entry or exit for the Republic alone
at a location in that country or for a place of entry or exit for that country alone at a
location in the Republic.

2.5.5 The premises identified as customs controlled areas for the purposes of the
Bill include sea cargo terminals (general, special, bulk, container or a combination of
these), sea travellers terminals, air travellers or cargo terminals, air cargo depots, rail
travellers or cargo terminals, container depots, international postal clearance depots,
customs warehouses, tax free shops, IDZ enterprises, inward processing premises,
processing for home use premises, state warehouses, cross border pipelines and

cross-border transmission lines. (See definitions in section 1 of the BIll).

2.6 CHAPTER 3: INBOUND AND OUTBOUND CONTROL OF VESSELS,
AIRCRAFT, TRAINS, VEHICLES, PERSONS AND GOODS AT PLACES OF
ENTRY AND EXIT

2.6.1 The purpose of this Chapter is to establish arrival and departure requirements

for all foreign-going vessels and aircraft, cross-border trains, vehicles and persons

entering or leaving the Republic and for all goods imported into or exported from the

Republic.

2.6.2 The Chapter basically provides for the submission to customs of certain
notices, reports and manifests to track the arrival and departure of all inbound and
outbound foreign-going vessels and aircraft, cross-border trains, vehicles, persons
and goods to ensure that all goods and persons entering or leaving the Republic are
properly processed for customs purposes at places designated as places entry and
exit or, in the case of trains, at specific railway stations. It also ensures that foreign-
going vessels and aircraft call or land and take on board or discharge travellers and
goods only at places of entry and exit and that vehicles and cross-border trains only
enter or leave the Republic through places entry and exit. Non-compliance with these
provisions has serious consequences and may even lead to confiscation of the

vessel, aircraft, train, vehicle or goods.
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2.6.3 The control system prescribed by the Chapter requires the carrier in charge of
a foreign-going vessel or aircraft or a cross-border train to submit electronically to the
customs authority an advance notice of the arrival in the Republic of the vessel,
aircraft or train, and any travellers and cargo it has on board. Customs must also be
alerted by way of the electronic submission of an arrival report of the actual arrival
of the vessel or aircraft at a customs seaport or airport, or in the case of a train, at the
first railway station after having entered the Republic. Traveller’s arrival reports
must also be submitted in respect of travellers and crew that will disembark from the
vessel, aircraft or train, and manifests must be submitted in respect of cargo that will
be discharged.

2.6.4 Inbound vehicles and persons on foot may cross the border into the Republic
only at land-border posts designated as places of entry. If a person or vehicle enters
the Republic at any other place, that person or vehicle must first report to customs at
the nearest land-border post. Advance arrival notices, traveller arrival reports and
cargo manifests in respect of overland vehicle traffic are required only for buses and

commercial trucks entering the Republic with travellers or cargo on board.

2.6.5 Advance departure notices must likewise be submitted to customs in
respect of all foreign-going vessels and aircraft and cross-border trains, and of all
travellers and cargo on board, before departing from the Republic. A vessel or
aircraft may depart from a customs seaport or airport only on authority of a
permission to depart issued by the customs authority. In addition departure
reports must be submitted in the case of all departures of foreign-going vessels and
aircraft and cross-border trains, including travellers departure reports and

manifests of outgoing cargo.

2.6.6 Outbound vehicles may cross the border out of the Republic only at land-
border posts designated as places of exit, but only buses and commercial trucks with
travellers or cargo on board are required to submit advance departure notices,

traveller departure reports and manifests of outgoing cargo.

2.6.7 The Chapter covers all sea, air rail and road traffic into and out of the
Republic, but in order to lessen its impact in circumstances where the proposed
measures are unwarranted or perhaps even unnecessary, provision is made for
excluding by rule any category of vessels, aircraft, trains, railway carriages, vehicles,

persons or goods from all or any specific provisions of the Chapter. Provision is also
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made for exempting any specific vessel, aircraft, train, railway carriage, vehicle,
person or goods from any of these measures, e.g. when a foreign naval vessel calls
in the Republic. These exclusions and exemptions may only be granted by the

Commissioner in accordance with the decisions of the national executive.

2.7 CHAPTER 4: COASTWISE TRAFFIC OF DOMESTIC VESSELS

2.7.1 The purpose of this Chapter is to regulate the arrival and departure of
domestic vessels at customs seaports. A “domestic vessel” is any vessel which is not
a foreign-going vessel, and includes what is called a “coasting vessel” which is a
domestic vessel engaged in the transportation of goods or passengers for reward
between seaports within the Republic. Domestic vessels are subject to customs
control to combat smuggling and also to control the use of domestic vessels for the
coastwise carriage of imported goods between South African harbours. Such goods
are transported in bond under the national transit procedure together with goods
which are in free circulation. “Coastwise carriage” is not a separate customs

procedure but a specific form of the transit procedure.

2.7.2 The Chapter requires all domestic vessels upon arrival at and departure from
customs seaports to submit to customs arrival and departure reports, respectively.
Unlike foreign-going vessels no advance arrival and departure notices are required.
However, no domestic vessel may depart from a customs seaport without a

permission to depart issued by the customs authority for the intended voyage.

2.7.3 Coasting vessels must on arrival at a customs seaport submit a manifest of
cargo on board the vessel that will be discharged at that seaport, distinguishing
between goods transported under a customs procedure and goods in free circulation.
Manifests of all cargo on board must be submitted in the case of departing coasting
vessels, again distinguishing between goods transported under a customs procedure

and goods in free circulation.

2.7.4 Certain domestic vessels are excluded, such as naval ships, vessels that
usually return to their place of departure in the Republic within a short period of time,
small pleasure boats and any other category of vessels prescribed by rule. The

Commissioner may also exempt domestic vessels that operate under transires.
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2.8 CHAPTER 5. MOVEMENT OF GOODS INTO AND OUT OF CARGO
DEPOTS AND TERMINALS

2.8.1 The purpose of this Chapter is to monitor the movement of goods into and out
of licensed premises such as cargo terminals and depots. It provides for prescribed
outturn reports to be submitted to Customs Offices by licensees of cargo terminals
and depots when cargo is off loaded from foreign-going vessels or aircraft or cross
border railway carriages or handled at terminals for loading on board foreign-going
vessels or aircraft or cross border railway carriages, and also when imported goods
are removed from cargo terminals or depots or when goods destined for export are
received at terminals or depots.

2.8.2 Likewise outturn reports are also required when imported cargo is off loaded
at sea cargo terminals from coasting vessels or handled at such terminals for loading
on board coasting vessels.

2.8.3 A system of electronic notification to customs is prescribed to track the
movement of goods in and out of depots and terminals, including when goods are
received for export at a depot or terminal, are forwarded from a depot to a cargo
terminal for export, remain at a depot for longer than as prescribed after their delivery
to the depot for export or if the goods are not exported within the prescribed

timeframes.

2.9 CHAPTER 6: CUSTOMS PROCESSING OF PERSONS ENTERING OR
LEAVING REPUBLIC
2.9.1 Persons entering or leaving the Republic are required to be customs
processed and to declare their accompanied baggage by submitting to customs at
the place of entry or exit a declaration containing such personal and travel
information and information concerning their accompanied baggage, as may be
prescribed by rule. The submission of a declaration is, however, dispensed with at
places of entry or exit where a channel system is in place and in terms of which
persons entering or leaving the Republic who choose for instance the green channel
indicating that they have nothing to declare will be allowed to proceed without

customs formalities unless a customs officer intervenes.

2.9.2 Not all accompanied baggage needs to be declared and personal effects
which that person has on or with him or her for personal or own use are excluded.

Accompanied baggage that must be declared includes commercial goods, goods
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brought in or exported under a customs procedure, prohibited or restricted goods,
specific goods such as tobacco and alcohol products in excess of a prescribed tax
free quantity, and specific goods of which the combined customs value exceeds the

prescribed tax free allowance.

2.9.3 Items declared in terms of the Bill must, as may be appropriate, be cleared for
home use or any applicable customs procedure. In this regard it is to be noted that
the Bill draws a distinction between declaring goods and clearing goods. To
“declare” goods means to disclose the goods and provide any required information
concerning the goods to a customs officer. To “clear” goods has a technical
meaning denoting a formal entry of the goods for home use or a customs procedure.
In order to facilitate the smooth processing of travellers at places of entry or exit, the
Bill provides for simplified and less formal clearance and release procedures to be
prescribed by rule for declared items that must be cleared.

2.9.4 If any items in the accompanied baggage of a person attract tax in terms of a
tax levying Act, the rate at which those items attract tax is determined in accordance
with that tax levying Act. Provision is, however, made in the Bill for a tax free
allowance up to a certain limit and the payment of tax in accordance with a flat rate

prescribed in terms of the Bill.

2.10 CHAPTER 7: CLEARANCE AND RELEASE OF GOODS

2.10.1 This Chapter generally regulates the clearance and release of goods for
home use or a customs procedure, and requires all imported goods to be cleared
either for home use or a customs procedure and all goods destined for export to be
cleared for a customs procedure that allows goods to be exported under that
procedure. It is to be noted that no clearance is required for an import per se but that
an import activates a clearance requirement for either home use or a customs
procedure. On the other hand, no goods may be exported without clearance and for

that reason the export per se is a customs procedure.

2.10.2 Certain categories of goods are excluded from the formal clearance
requirements of the Bill, notably goods which upon entering the Republic
automatically come under a customs procedure (such as means of transport and
containers that automatically come under the temporary admission procedure),

international postal articles such as letters, postcards and other postal items
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containing personal messages only, trade samples which have no commercial value,

etc.

2.10.3 Imported goods must be cleared within specific timelines after import and
goods destined for export must be exported within a specific time after clearance and
release of the goods for export. Failure to comply with these provisions has serious
consequences, including removal of the goods to a state warehouse for disposal.

2.10.4 Although imported goods are normally cleared for home use in order to free
the goods from customs control, importers have the option, depending on the
circumstances, to clear the goods for a customs procedure such as transit or
warehousing which delays the payment of tax on the goods. In order to prevent
abuse of these customs procedures, also in the case of exported goods, customs is
not obliged to release goods for any purpose when they are cleared. Release can
only be given for what is “permissible”, i.e. when the clearance sought is authorised
in the circumstances pertaining to a particular case by the Bill, a tax levying Act or in
the discretion of the customs authority. The Chapter contains in this regard important
provisions circumscribing the release of goods by customs. It states the
circumstances when customs must or may refuse the release of goods, when the
release of goods must or may be temporarily withheld and when the release of goods
may be withdrawn. It also allows customs to release goods on an assumption that
the self-assessment of tax payable on the goods or the presentation of facts and
circumstances by the person clearing the goods is correct and to carry out

verification procedures after the release of the goods.

2.10.5 The Chapter also deals with the effect of the release of goods for home use
or a customs procedure. Goods released for home use become goods in free
circulation, in other words goods that may be dealt with free from customs control.
Goods released for a customs procedure will remain subject to the proposed
Customs Control Act and may not be dealt with otherwise than in accordance with
the provisions applicable to that customs procedure. The Chapter determines when a
customs procedure commences and ends and also the consequences of non-

compliance with customs procedures.

2.11 CHAPTER 8: TAX STATUS OF GOODS
2.11.1 The purpose of Chapter 8 is to confer for purposes of the applicable tax

levying Acts a tax status on goods when the goods are cleared for home use or a
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customs procedure, whilst the goods are under a customs procedure or in
circumstances when the goods are regarded as having been cleared for home use or

outright export.

2.11.2 The tax status is either tax due or tax free. A tax due status indicates that tax
will be payable on goods if tax is imposed in terms of a tax levying Act on goods of
that kind. A tax free status indicates that whilst goods have a tax free status no tax
will be payable on the goods if tax is imposed in terms of a tax levying Act on goods
of that kind. Tax includes customs duty, excise duty, VAT and any other tax payable
on the import or export of goods.

2.11.3 The Chapter simply states that the default position applies only to the extent
not provided otherwise in a tax levying Act regulating any relevant tax on the affected
goods. In the event of any inconsistency between this Chapter and a provision of a

tax levying Act, the provision of the tax levying Act will prevail.

2.11.4 The Chapter covers

- goods formally cleared for home use in terms of Chapter 10 and goods
regarded as having been cleared for home use in terms of that Chapter,
which in both instances acquire a tax due status in relation to import tax;

- goods formally cleared for outright export and goods regarded as having been
cleared for outright export, which in both instances acquire a tax due status in
relation to export tax; and

- goods cleared for other customs procedures, which in all instances acquire

a tax free status.

2.11.5 It is to be noted that only goods cleared for home use in terms of Chapter 10
acquire a tax due status. Goods cleared for home use under a customs procedure,
such as re-imported unaltered goods cleared for home use under the temporary
export procedure, acquire a tax status applicable to the relevant customs procedure,

which is tax free.

2.11.6 Goods regarded as having been cleared for home use in terms of Chapter 10
include goods imported otherwise than through places of entry, non-cleared imported
goods and imported goods under a customs procedure that have not been dealt with
in accordance with that customs procedure. Goods regarded as having been cleared

for outright export include goods exported otherwise than through places of exit,
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goods exported without clearance and export goods under a customs procedure that

have not been dealt with in accordance with that customs procedure.

2.12 CHAPTER 9: STANDARD CLEARANCE AND RELEASE PROCEDURES
2.12.1 This Chapter sets standard procedures that apply generally to the clearance
and release of all goods imported into or destined for export from the Republic,
mainly to avoid repeating the same requirements for the different customs
procedures in the Chapters dealing with the specific procedures. The standard
procedures provide the default position and apply unless the Chapters dealing with

the specific procedures provide otherwise.

2.12.2 Goods are cleared by the submission to customs of clearance declarations
stating the purpose of the clearance and the other information required by the Bill.
The Chapter determines the persons who must complete and submit clearance
declarations, the contents of clearance declarations, how and where and the time
when clearance declarations must be submitted, the amendment of clearance
declarations and the documents, including invoices that must be submitted in support
of the clearance.

2.12.3 Throughout the Bill a heavy emphasis is placed on the shift to electronic
communication with customs. This new approach applies especially to the clearance
of goods and the Chapter accordingly allows importers, exporters and other persons
to submit clearance declarations through electronic media. Other measures to
facilitate the expeditious processing of goods through customs include the
submission of clearance declarations before the arrival of the goods at the place of

entry.

2.12.4 Standard release procedures are also prescribed. A release is normally
effected by an endorsement on a copy of the clearance declaration or a supporting
document, by issuing a computer printout or by transmitting an electronic message to
the person who cleared the goods and the release agent who has possession of the
goods. An endorsement, computer printout or electronic message must indicate
whether the goods have been released for home use or a customs procedure, and if
for a customs procedure, which procedure. No goods may be delivered by a release
agent to any person otherwise than on authority of such a release document or

notification.
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2.12.5 The release agent in control of released goods must notify customs of
delivery of the goods to the person entitled to collect or receive the goods and of any
failure by such person to take delivery of the goods within the required period.

2.13 CHAPTER 10: HOME USE OF GOODS

2.13.1 Chapter 10 contains certain specific provisions relating to the clearance and
release of goods for home use. “Home use” means the consumption, utilisation,
processing or disposal of imported goods in the Republic as goods that are no longer
subject to customs control. Imported goods must accordingly be cleared and
released for home use before they are utilised “in free circulation”. Failure to do
this amounts to diversion or smuggling of the goods which is not only a criminal

offence but also exposes the goods to confiscation by the state.

2.13.2 It is to be noted that when goods are cleared for home use in terms of this
Chapter, the standard clearance and release procedures set out in Chapter 9 must
be applied except to the extent that those standard procedures are inconsistent with
any specific provisions of this Chapter or other Chapters regulating specific matters.
A case in point is the provisions contained in Chapter 24 whereby the clearance of
goods may be fast-tracked in certain circumstances in accordance with procedures

less cumbersome than the standard procedures.

2.13.3 Goods cleared in terms of this Chapter acquire a tax due status which means
that any import tax (e.g. customs duty, excise duty and VAT) applicable to the goods
must be paid when the goods are cleared for home use. Clearance for home use in
terms of this Chapter must be distinguished from home use clearances under certain
customs procedures where no tax is payable, such as the temporary export
procedure where re-imported unaltered goods cleared for home use attract no import
tax. The same applies to compensating products imported under the outward
processing procedure which when cleared for home use under that procedure do not

attract import tax.

2.14 CHAPTER 11: THE NATIONAL AND INTERNATIONAL TRANSIT
PROCEDURES

2.14.1 Chapter 11 regulates the national and international transit procedures, and

provides for the clearance and release of goods for national or international transit,

the conduct with goods cleared and released for national or international transit and
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the commencement, carrying out and completion of national and international transit

operations.

2.14.2 National transit is the customs procedure that allows goods that are not in
free circulation, to be transported in the Republic from one customs controlled area to

another customs controlled area not served by the same Customs Office.

2.14.3 International transit is the customs procedure that allows imported goods to
be transported through the Republic from the place of entry where the goods were
off-loaded from the vessel, aircraft or railway carriage to a place of exit from where
the goods are to be exported, or, in the case of an import on board a vehicle, from
the land border-post where the vehicle entered the Republic to a place of exit from
where the goods are to be exported from the Republic. The international transit
procedure allows goods to be exported under that procedure without complying with

any export clearing formalities under the export procedure.

2.14.4 The general principle is that imported goods may only be transported within
the Republic when cleared and released for the transit procedure. There are certain
exceptions though, e.g. the transport of goods to the place of entry where the goods
are to be discharged from the vessel, aircraft or railway carriage that brought the
goods into the Republic, the transport of goods between customs controlled areas
served by the same Customs Office and the transport of goods under certain other
customs procedures that allow the transport of the goods under that procedure, for

instance the warehousing procedure.

2.14.5 Goods are cleared for the transit procedures in accordance with the standard
clearance and release procedures set out in Chapter 9 except to the extent that
those standard procedures are inconsistent with any specific provisions of this
Chapter. For instance, this Chapter allows some importers to submit certain
documents such as invoices, transport documents, advance cargo arrival notices or

other documents prescribed by rule as clearance declarations.

2.14.6 Transit operations may be carried out only by carriers licensed to carry out
transit operations. Unlicensed carriers may carry out transit operations only if
represented in the Republic by a licensed carrier's agent who is a carrier licensed to
carry out transit operations. Transit operations must be completed within specific time

frames.
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2.14.7 Both the national and international transit procedures confer a tax free status
on the relevant goods and no tax is payable on the goods whilst the goods are under
that procedure. However, if the goods whilst under the transit procedure are diverted
or dealt with otherwise than in accordance with the procedure, the goods will be
regarded as having been cleared for home use and any tax applicable to the goods
becomes payable immediately.

2.15 CHAPTER 12: THE TRANSHIPMENT PROCEDURE

2.15.1 Chapter 12 deals with the clearance of goods for the transhipment procedure
and contains specific conditions for the clearance and release of goods for
transhipment, the conduct with goods cleared and released for transhipment, the
carrying out and completion of transhipment operations and the export of goods
under the transhipment procedure.

2.15.2 The transhipment procedure allows goods imported by sea or by air to be
transferred at a customs seaport or airport from the vessel or aircraft on which the
goods were imported, to another vessel or aircraft on which those goods are to be
exported. Goods under the transhipment procedure may be exported under that

procedure without formal clearance in terms of the export procedure.

2.15.3 The Chapter empowers the Commissioner to limit by rule, in accordance with
any applicable decisions of the national executive, the customs seaports and airports

where goods may be transhipped under the transhipment procedure.

2.15.4 As is generally the case, goods must be cleared for the transhipment
procedure in accordance with the standard clearance and release procedures set out
in Chapter 9 except to the extent that those standard procedures are inconsistent
with any specific provisions of this Chapter. One example is the provision in the
Chapter that allows advance cargo arrival notices submitted in respect of the goods

to be transhipped to serve as transhipment clearance declarations.

2.15.5 The Chapter contains extensive provisions to ensure the integrity of
transhipment operations and to guard against diversion of goods whilst under the
transhipment procedure. Transhipment operations must be completed within specific

time frames.
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2.15.6 The transhipment procedure confers a tax free status on the relevant goods
and no tax is payable on goods under the transhipment procedure. However, if a
provision of this Chapter is contravened or if the transhipment operation is not
completed or the goods not exported within the applicable period, the goods must be
regarded as having been cleared for home use and any applicable tax becomes

payable.

2.16: CHAPTER 13: THE TEMPORARY ADMISSION PROCEDURE

2.16.1 Chapter 13 regulates the temporary admission of goods into the Republic.
Under this procedure goods may be imported and used for a specific purpose for a
specific period in the Republic and then exported from the Republic. The goods must
be exported before the end of this period without having undergone any change
except for maintenance and normal wear and tear. Goods under temporary
admission may be exported under this procedure without any formal clearance under

the export procedure.

2.16.2 The Chapter provides for the placing of goods under the temporary admission
procedure either in terms of the standard clearance and release procedures set out
in Chapter 9 or on authority of temporary admission papers issued in accordance
with the Istanbul Convention on Temporary Admission to which the Republic is a
party. The Chapter also allows for the application of this procedure to the temporary
admission of goods in terms of bi-lateral agreements between the Republic and other

countries.

2.16.3 Provision is also made for certain goods to automatically come under the
temporary admission procedure, such as vessels, aircraft, locomotives and railway
carriages entering the Republic as a means of transport for purposes of international
trade or for the transport of travellers for reward between countries. Similarly,
reusable transport equipment, such as containers, entering the Republic
automatically comes under this procedure. Commercial trucks used as a means of
transport do not automatically come under this procedure, but provision is made for

such vehicles to be cleared in accordance with simplified procedures.

2.16.4 This Chapter does not apply to items in the accompanied baggage of persons
entering the Republic that are cleared and released for the temporary admission
procedure in terms of simplified clearance and release procedures available for

accompanied baggage.



21

2.16.5 The temporary admission procedure confers a tax free status on goods under
this procedure. Accordingly there are no tax consequences for goods imported under
this procedure except when the goods are diverted or not dealt with in accordance

with the provisions applicable to the procedure.

2.17 CHAPTER 14: WAREHOUSING PROCEDURE

2.17.1 Chapter 14 regulates the warehousing procedure, including the clearance and
release of goods for warehousing, the conditions for the warehousing of goods and
the storage of goods in and removal of goods from customs warehouses.

2.17.2 The warehousing procedure allows goods to be stored in a specific customs
warehouse for a limited period. In terms of this Chapter goods must before being
delivered to a warehouse be cleared for warehousing in that warehouse in
accordance with the standard clearance and release procedures set out in Chapter 9
as modified by this Chapter.

2.17.3 A customs warehouse can either be a public or a private warehouse. A public
warehouse is used for the storing of goods belonging to clients of the licensee of the
warehouse and a private warehouse is used for the warehousing of goods owned by

the licensee of the warehouse or in which the licensee has a material interest.

2.17.4 It is to be noted that goods under a customs procedure that provides for the
storage of goods, such as the inward processing procedure or the processing for
home use procedure, need not be cleared for warehousing and may be stored in
terms of those procedures in private storage facilities at the premises where the
goods are processed. The temporary storage of goods at temporary storage facilities
such as terminals and depots is also excluded from compliance with the warehousing

procedure.

2.17.5 The warehousing procedure confers a tax free status on the goods whilst
being warehoused, but tax becomes payable upon clearance of the goods for home

use.

2.17.6 The purposes for which goods may be stored in public and private
warehouses are limited. Goods may be stored in public warehouses to secure

imported goods on behalf of clients pending clearance and release of the goods for
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home use or any permissible customs procedure, to store and consolidate on behalf
of clients goods destined for export, to store goods for any reason on behalf of clients
to ensure that the goods remain under customs control for a specific period, or to
secure restricted goods on behalf of a client who has imported the goods without
prior compliance with legislation restricting the import or possession of the goods,

pending compliance by the client with such legislation.

2.17.7 Goods may be stored in private warehouses to secure imported goods of the
licensee pending clearance and release of the goods for home use or a permissible
customs procedure, or to secure restricted goods imported by the licensee without
prior compliance with the legislation restricting the import or possession of such
goods, pending compliance by the licensee with such legislation.

2.17.8 Goods may be secured in public and private warehouses for various reasons,
including to delay the clearance and release of the goods in order to utilise the tax
free status conferred on warehoused goods. This means that no tax is payable on
the goods as long as the goods remain warehoused. This is also one of the reasons
why warehousing periods are limited and the removal of goods from warehouses is

strictly regulated.

2.17.9 If a provision regulating the warehousing procedure is contravened or if the
warehoused goods are not cleared for home use or any other customs procedure
available for warehoused goods within the period allowed for the warehousing of the
goods, the goods may be regarded as having been cleared for home use and any
applicable tax becomes payable immediately. The Chapter also provides for the

seizure of the goods in these circumstances.

2.18 CHAPTER 15: THE TAX FREE SHOP PROCEDURE

2.18.1 Chapter 15 regulates the tax free shop procedure, including the clearance
and release of goods not in free circulation for supply to tax free shops, the receipt of
goods, whether or not in free circulation, in tax free shops and the sale and removal

of goods from tax free shops.

2.18.2 The tax free shop procedure allows goods to be sold tax free in retail
guantities on premises situated within a licensed sea, air or rail travellers terminal or
land border-post and licensed as tax free shops to persons entering or leaving the

Republic. Goods so sold must be treated as accompanied baggage of such persons.
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2.18.3 Goods not in free circulation may not be supplied to a tax free shop unless
cleared for the tax free shop procedure. Clearance must be in accordance with the
standard procedures set out in Chapter 9 as modified by this Chapter. Goods in free
circulation can be supplied to a tax free shop without clearance but once supplied

come under the tax free shop procedure.

2.18.4 The tax consequences of the tax free status of goods under the tax free shop
procedure include exemption of the goods from tax whilst the goods are under that
procedure, the right to sell the goods in the shop tax free to inbound and outbound
travellers and the right to recover from the Commissioner any tax paid on goods in
the shop that were in free circulation before supplied to the shop.

2.18.5 The Chapter in addition contains provisions on the period for which goods
may be kept in a tax free shop, the removal of goods from such shops, retail outlets,

inventory control and the furnishing of regular returns to customs.

2.18.6 If a provision regulating the tax free shop procedure is contravened, the
goods may apart from other consequences be regarded as having been cleared for

home use and any applicable tax becomes payable immediately.

2.18.7 The Chapter empowers the Commissioner to make rules regulating the
related matter of special shops for diplomats where goods may be sold tax free to

diplomats representing other countries in the Republic.

2.19 CHAPTER 16: THE STORES PROCEDURE

2.19.1 Chapter 16 regulates the stores procedure, including the reporting of stores
on board foreign-going vessels, foreign-going aircraft and cross-border trains when
those vessels, aircraft or trains enter the Republic, the clearance and release for the
stores procedure of goods taken in by such vessels, aircraft or trains as stores for the
vessel, aircraft or train, and the use of goods under the stores procedure on such

vessels, aircraft or trains whilst in the Republic.

2.19.2 The stores procedure is a customs procedure that allows goods to be used on
board foreign-going vessels, foreign-going aircraft or cross-border trains as stores for
those vessels, aircraft or trains without any home use or export clearing formalities.
This procedure is available only in the case of foreign-going vessels, foreign-going

aircraft and cross-border trains engaged in the transport of goods or travellers for



24

reward to the Republic from a place outside the Republic or from the Republic to a

place outside the Republic.

2.19.3 The Chapter provides for all stores on board foreign-going vessels, foreign-
going aircraft and cross-border trains when entering the Republic to be reported to
customs. All stores so reported come under the stores procedure without any formal
clearance. Such stores may be sealed or otherwise secured by customs to avoid any
malpractices, and unreported stores may be seized.

2.19.4 Any stores taken on board foreign-going vessels, foreign-going aircraft and
cross-border trains in the Republic must be cleared for the stores procedure. Again,
clearance must be in accordance with the standard procedures set out in Chapter 9

as modified by this Chapter for purposes of the stores procedure.

2.19.5 When considering release of goods for the stores procedure, customs may
determine the quantity of goods reasonably needed to be taken on board such
vessels, aircraft or trains as stores for any intended voyage, taking into account all
relevant factors such as the quantities needed for the provision of on board services,
the functional and operational needs of the vessel, aircraft or train, the length and
duration of the voyage, the number of travellers and crew on board and the amount
of unused stores on board the vessel, aircraft or train at the time of submission of the

stores clearance declaration.

2.19.6 The Chapter provides for strict control of stores on board foreign-going
vessels and aircraft and cross-border trains whilst still in the Republic, and covers
matters such as the issue of stores on board foreign-going vessels whilst in customs
seaports, the removal of goods under the stores procedure from such vessels,
aircraft and trains, the sale of tax-free items on board such vessels, aircraft and trains
to travellers and crew, unused stores on board foreign-going vessels or aircraft no
longer bound for foreign destinations, reporting of stores on departing foreign-going

vessels or aircraft and cross-border trains, and aborted voyages.

2.19.7 The stores procedure confers a tax free status on goods under the stores
procedure which means that no import tax is payable on goods reported as stores,
and that any tax paid on goods in free circulation cleared for the stores procedure is
refundable. The tax free status is forfeited in the case of non-compliance with the

provisions applicable to the stores procedure.
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2.20 CHAPTER 17: THE EXPORT PROCEDURE

2.20.1 Chapter 17 provides for the clearance and release of goods for export from
the Republic. This Chapter applies primarily to goods cleared for outright export, but
is also applied for the clearance of goods for export that are under certain other
customs procedures, i.e. the temporary export procedure, the outward processing
procedure and the export of inward processed compensating products under the

inward processing procedure.

2.20.2 Other customs procedures that have an inbuilt “export leg”, such as the
international transit procedure, the transhipment procedure, the temporary admission
procedure, the tax free shop procedure and the stores procedure, do not rely on this
Chapter for the export of goods that are under those procedures as the export of the
goods are part and parcel of the procedure. In these instances no additional

clearance under the export procedure is accordingly necessary.

2.20.3 The general clearance and release provisions contained in Chapter 9 must be
followed in respect of the clearance and release of goods for the export procedure
except to the extent that those provisions are modified, qualified or departed from in
this Chapter. In this regard this Chapter, inter alia, contains provision for special rules

on the clearance of categories of goods that have a low risk of tax evasion.

2.20.4 The export procedure confers a tax due status on goods in free circulation
cleared for outright export and any export duty or other export tax, such as the
diamond levy, applicable to the goods must be paid upon clearance of the goods for
outright export. In relation to tax other than export tax, for instance VAT and excise
duty, the export procedure confers a tax free status and any such tax paid on the
goods may be recovered from the Commissioner upon clearance and release of the
goods for outright export. “Outright export” ordinarily denotes the export of goods that

are in free circulation.

2.20.5 The Chapter contains several provisions to counter abuse of the tax status
conferred by the export procedure on exported goods and also to ensure that the
provisions relating to the export procedure are complied with. The export of goods
without clearance for export amounts to smuggling which is not only a criminal

offence but also exposes the goods to confiscation by the state.
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2.21 CHAPTER 18: THE TEMPORARY EXPORT PROCEDURE

2.21.1 Chapter 18 regulates the temporary export procedure. This procedure allows
goods to be either temporarily exported and returned to the Republic as re-imported
unaltered goods for home use, or goods exported outright to be returned to the
Republic as re-imported unaltered goods for home use. In other words, the
procedure is not only available for goods before they are exported but also after the
goods have been outright exported.

2.21.2 Goods are cleared for temporary export in accordance with the export
procedure referred to in Chapter 17. Release of goods for temporary export may be
conditional and may state the time within which the goods must be returned to the
Republic and any measures to be taken to ensure accurate identification of the
goods upon their return to the Republic.

2.21.3 Upon their return to the Republic, the goods must be in an unaltered state
and may be cleared as such for home use in accordance with the standard clearance
and release provisions contained in Chapter 9 and the specific provisions contained
in this Chapter. Goods may be cleared as re-imported unaltered goods for home use
only if the goods can be identified as the same goods originally exported